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jSOTE  by  the  editor. 


Tilt  subject  of  Jluiicial  Procedure  was  a very  favourite  one  with  the  Author,  and  one  to 
wliifh  lie  was  continually  in  the  habit  of  recurrinjf  for  more  than  thirty  years.  The  con- 
serjiience  was,  an  imineiise  mass  of  MSS.  on  tliis  subject,  extending  to  several  thousands  of 
pages,  was  found  at  his  decease.  V'ery  many  oi  the  Chapters  were  written  over  and  over 
again,  each  of  them  varying  in  some  partici'’'.rs : and  all  of  them  were  more  or  less  in  an 
unfinished  state.  In  preparing  these  MSS  tor  publication,  the  principal  object  throughout 
has  been,  as  far  as  nossibh;  to  present  U;e  text  in  the  very  words  of  the  Author.  The 
arrangement,  1 am  tuby  aware,  is  not  so  logical  as  it  ought  to  have  been,  or  as  it  would 
have  been,  if  the  Author  had  lived  to  finish  the  Work.  The  difficulty  was  occasioned  by 
this  circumstance.  In  some  Chapters,  which  in  strictness  ought  to  have  followed  others, 
allusions  were  made  to  the  contents  of  tliose  others,  as  if  they  were  already  known  to  the 
reader,  and  therefore  they  would  not  have  been  so  readily  understood,  unless  they  had  been 
made  to  follow,  without  making  greater  alterations  in  the  text  than  I felt  myself  justified 
in  doing.  The  plan  pursued  with  respect  to  those  Chapters  which  treated  of  the  same 
topic,  has  been  to  incorporate  the  separate  matter  of  each  into  one.  and  cancel  the  rest. 
Although  much  has  been  done  in  this  way,  and  also  in  cancelling  other  repetitions,  yet  I 
fear  some  still  remain,  which  should  have  been  omitted.  If  this  be  found  to  be  the  case, 
the  only  apology  1 can  offer  is,  that  in  a task  of  this  responsible  nature,  1 considered  1 
should  be  erring  on  the  safer  side  by  retaining  too  much,  rather  than  too  little. 

By  far  the  greater  portion  of  the  Work  was  written  between  the  years  18:10  and  1827, 
both  inclusive.  Parts  of  the  Introduction  and  the  first  Chapter  were  written  so  long  ago 
as  1802,  and  may  be  distinguished  by  the  style.  In  order  fully  to  appreciate  the  merits  of 
the  arrangements  here  proposed,  reference  must  be  made  to  all  that  concerns  the  .Tudicial 
listablisliments  and  the  Minister  of  Justice,  in  the  Constitutional  Code.  The  Author’s 
great  Work  on  Evidence  should  also  be  consulted. 

In  the  Appendix  will  be  seen  the  commencement  of  an  “ Initial  Sketch  of  Procedure,” 
which  was  written  under  circumstances  somewhat  interesting.  In  the  Autumn  of  182.-5, 
the  Author  visited  Paris  for  the  benefit  of  his  health.  On  his  return,  he  was  detained  at 
Bou.ogne  by  a contrary  wind  for  nearly  a fortnight,  and  there  at  the  end  of  that  time  this 
Sketch  was  written.  It  was  the  first  thing  written  by  the  Author  for  nearly  three  months, 
during  which  his  indisposition  continued. 

The  paper  on  Account-Taking  Judicatories  was  intended  by  the  Author  to  be  attached 
to  the  Procedure  Code;  although  it  partly  belongs  to  the  Constitutional  Code. 

Two  very  instructive  communications  follow,  on  judicial  matters  in  the  East  Indies. 
One  IS  from  Sir  Alexander  Johnston,  the  distinguished  Chief-Justice  of  the  Island  of  Cey- 
lon ; the  other  from  a highly  valued  friend  of  the  Author,  who  is  now  in  India;  I have  not 
therefore  been  able  to  ail'  his  permission  to  publish  his  name. 

RiCilAKII  Do^ne. 

London,  ^Qth  December  18ti7. 
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PKINCIPLES  OF  JUDICIAL  PROCEDUEE, 

WITH  THE  OUTLINES  Of  A 

PROCEDURE  CODE. 


PREFACE. 

Of  the  present  publication,  the  particular 
object  is  the  preserving  the  country  from 
being  saddled  by  institutions,  which  under 
the  profession,  sincere  or  insincere,  of  con- 
tributing to  the  formation  of  an  appropriate 
code  of  procedure,  will  have  the  effect  rather 
of  retarding,  or  even  preventing  it,  and,  at 
the  same  time,  adding  to  expense,  by  which 
no  fruit  in  the  shape  of  benefit  will  be  pro- 
duced. 

A Procedure  Code,  fit  to  be  invested  with 
the  form  of  law,  could  not  be  prepared  other- 
wise than  by  ajid  with  reference  to  the  codes 
of  law,  penal  and  non-penal,  to  which  it  has 
for  its  object  and  purpose  the  giving  execu- 
tion and  effect. 

The  present  production,  instead  of  follow- 
ing, precedes  both  these  codes.  If  applicable 
in  other  respects,  it  will  not  be  found  on  that 
account  inapplicable  to  its  intended  purpose. 

With  regard  to  prospect  of  success,  the 
sense  of  the  public  mind  may  as  well  be  taken 
by  this  uncompleted  and  provisional  j ubli- 
cation,  as  by  a completed  work. 

The  characteristic  features,  and  fundamental 
principles  — all  will  be  seen  brought  to  view : 
only  in  respect  of  matters  of  detail,  will  there 
be  anything  to  add,  to  defalcate,  or  to  sub- 
stitute. As  of  the  plan  here  proposed,  with 
its  supposed  features  of  aptitude,  so  of  the 
system  at  present  in  force,  with  its  supposed 
features  of  inaptitude. 

On  this  occasion  I shall  be  found  (I  hope) 
to  have  rendered  sufficiently  apparent  the 
complete  inaptitude  of  the  established  system 
with  reference  to  its  professed  purpose ; and 
thence  the  absolute  and  indispensible  neces- 
sity of  a code,  entirely  new,  from  beginning 
to  end.  This,  supposing  it  done,  will  be  no 
small  thing  done. 

What  is  more,  here  is  much  which,  in  the 
character  of  a proposed  code,  all  persons  who 


feel  inclined,  may  take  in  hand,  and  take  for 
the  subject  of  consideration  and  publication  ; 
and  by  this  means,  towards  ultimate  success 
so  much  advance  will  have  been  made. 

It  might  perhaps  not  be  a great  deal  too 
much  to  say  of  it,  that  in  its  present  state, 
it  might  form  a warrant  for  the  appointment 
of  a Committee  of  the  House  of  Commons, 
and  the  consideration  of  it,  the  subject-matter 
of  a portion  of  the  labours  of  such  a com- 
mittee ; and  while  the  committee  was  occu- 
pying itself  in  the  requisite  labour,  on  its 
several  points  (including  what  regards  the 
judiciary  establishment,  which  is  already  iii 
print,)  I shall,  if  alive,  be  occupied  according 
to  the  measure  of  my  ability,  in  making  such 
amendments  as  1 find  a demand  for. 

The  reason  for  this  hurrying,  is  the  fear 
of  seeing  real  improvement  obstructed,  and 
even  improbabilized,  by  the  creation  of  new 
offices,  with  enormous  salaries  attached  to 
them. 

Let  me  ask,  how  many  centuries  would  it 
take  to  remove  the  already  generally-acknow- 
ledged abuses,  at  the  rate  of  progress  at 
which  the  operation  has  been,  and  is  per- 
forming, by  the  recent  statutes? 

No  objection  however  to  these;  in  the  road 
to  reform,  every  inch  made  is  better  than 
none. 

INTRODUCTION. 

By  procedure,  is  meant  the  course  taken  for 
the  execution  of  the  laws,  viz.  for  the  accom- 
plishment of  the  will  declared,  or  siipi)osed 
to  be  declared,  by  them  in  each  instance. 
Laws  prescribing  the  course  of|)roccdure  have 
on  a former  occasion  been  characterized  by 
the  term  adjective  laws,  in  contradistinction 
to  those  other  laws,  tlie  execution  ot  which 
they  have  in  view,  and  which  for  this  same 
purpose  have  been  characterized  by  the  cor- 
respondent opposite  term,  substantive  laws. 
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For  in  jurisprudence,  the  laws  termed  ad- 
jective, can  no  more  exist  without  the  laws 
termed  substantive,  than  in  grammar  a noun 
termed  adjective,  can  present  a distinct  idea 
without  the  help  of  a noun  of  the  substantive 
class,  conjoined  with  it. 

As  in  fact  every  act  by  which  a course  of 
procedure  is  commenced  has  for  its  end  or 
object,  the  bringing  about  the  execution  of 
some  law  of  the  substantive  class,  so,  in  point 
of  utility,  it  may  be  said  that  the  course  of  pro- 
cedure ought  to  have  in  every  instance,  for  its 
main  and  primary  end  at  least,  the  accomplish- 
ment of  the  will  manifested  in  the  body  of 
substantive  laws.  For  this  is  not  only  a use 
of  it,  but  the  only  use  for  it. 

The  ultimate  utility  of  it  will  therefore  de- 
pend altogether  upon  the  utility  of  the  sub- 
stantive laws,  the  execution  of  which  is  in 
each  instance  endeavoured  to  be  brought  about: 
unless  the  substantive  law  be  conformable  to 
the  greatest  happiness  of  the  community,  the 
use  made  of  the  body  of  adjective  laws  on  that 
occasion  cannot  be  conformable  to  that  same 
end.  But  though  this  may  with  truth  be  given 
as  the  main  and  primary  end  of  the  course  of 
procedure,  it  cannot  however  be  given  as  the 
sole  end  ; because  in  the  pursuit  of  that  same 
end,  a variety  of  inconveniences  are  apt  to 
occur,  and  indeed  in  a certain  degree  cannot 
several  of  them  but  occur  — in  every  instance : 
hence  result,  as  so  many  collateral  or  subordi- 
nate ends,  the  avoiding  as  far  as  possible  the 
giving  birth  to  those  several  inconveniences. 

The  code  of  procedure,  then,  is  com[»osed 
of  the  system  or  assemblage  of  adjective  laws. 

Of  the  substantive  branch  of  the  law,  the 
only  defensible  object  or  end  in  view,  is  the 
maximization  of  the  happiness  of  the  greatest 
number  of  the  members  of  the  community  in 
question. 

Of  the  adjective  branch  of  the  law,  the 
only  defensible  object,  or  say  end  in  view,  is 
the  maximization  of  the  execution  and  effect 
given  to  the  substantive  branch  of  the  law. 

The  present  proposed  code  is  composed  of 
an.  aggregate  of  arrangements,  having  the 
above  for  their  object,  or  end  in  view. 

Of  every  extensive  body  of  law,  the  end, 
mainly  at  least,  if  not  exclusively,  in  view,  has 
been  the  greatest  happiness  of  those  by  whom 
the  body  of  law  in  question  was  made. 

Consistently  with  the  nature  of  man,  and 
the  preservation  of  his  species,  no  other  could 
any  extensive  body  of  law-  have  had  for  its 
end  in  view.  For  proof  of  this  position,  see 
the  Constitutional  Code. 

In  a representative  Democracy,  if  rightly 
constituted,  the  possessors  of  the  constitutive 
or  supreme  authority  are  the  aggregate  body 
of  the  members  fitted  for  self-government  ; 
and  the  possessors  of  the  legislative  authority 
are  their  delegates,  and  would  represent  their 
interests. 


In  the  case  of  an  Aristocracy,  the  interests 
of  the  members  of  the  ari.-tocracy,  or  the  ma- 
jority of  them,  would  prevail ; and  in  the  ca>e 
of  a Monarchy,  the  interest  of  the  monarch. 

In  a mixed  monarchy,  composed  ot  the 
monarch  and  the  aristocracy,  it  would  he  the 
conjunct  interest  of  the  monarch  and  the 
memhers  of  that  same  aristocracy  that  is  to 
say,  of  the  m.ijority  of  those  who  act  on  the 
theatre  of  legislation. 

In  the  case  of  a mixed  monarchy,  com- 
posed of  the  monarch,  the  aristocracy  and 
the  delegates,  or  say  deputies,  of  the  people, 
the  conjunct  interests  ot  those  same  three 
authorities. 

Thus  much  as  to  substantive  law.  But 
in  the  case  of  adjective  law,  or  say  procedme 
law,  to  a greater  or  lesser  extent  the  law 
has  had  for  its  authors,  in  proportions  infi- 
nitely diversified,  legislative  authority  (ill  its 
several  modification,  and  the  judicial  au- 
thority— ill  a word,  the  jud.uc.s,  who  "iidev 
the  notion  of  interpreting,  where,  in  fact, 
there  was  nothing  to  be  iiitei|)re1ed  — have 
been  snlTered,  in  effect,  to  legislate.  The 
consequence  is,  tliat  in  correspondent  pro- 
portions, this  branch  of  the  law  has  had  for 
its  object,  or  end  in  view,  the  interest  of 
this  class  of  the  functionaries  concerned  in  the 
making  of  it. 

But  more  especially  in  the  mode  in  wliicn 
their  remuneration  has  commonly  been  allot- 
ted to  them,  is  their  interest  in  a state  of 
diametrical  opposition  to  the  interest  of  those 
for  whose  benefit  the  laws  are  everywhere 
professed  to  have  been  made. 

By  the  author  of  these  pages,  no  share  in 
that  profit  was  ever  aimed  at,  or  desired,  nor 
at  present  could  by  possibility  be  received: 
his  interest  is  therefore  in  the  state  of  the 
greatest  possible  harmony  with  what  he  has 
made  his  duty;  and  accordingly,  wheresoever 
it  may  have  happened  to  him  to  have  erred, 
the  error  will  have  had  a deficiency  not  in 
moral,  but  in  active  and  intellectual  aptitude 
for  its  cause. 

Among  the  arguments  employed,  and 
which,  since  some  recent  occurrences,  luive 
been  made  use  of,  for  stopping  the  progress 
of  improvement  (and  securing  against  dimi- 
nution the  addition  made  every  year  to  the 
number  of  those  who,  by  and  for  the  benefit 
of  lawyers,  are  punished  for  not  knowing 
what  they  have  been  carefully  kept  under  an 
impos-sibility  of  knowing,)  one  is  — You  can- 
not provide  for  everything;  therefore  you 
ought  not  to  provide  for  anything  more  than 
what  has  been  provided  for  already. 

To  understand  the  force  and  value  of  this 
argument  — the  aptitude,  moral  and  intellec- 
tual, of  those  by  whom  it  has  been  employed  — 
employ  it  to  other  branches  of  art  and  science. 

Without  going  out  of  the  field  of  legisla- 
tion, apply  it  to  substantive  law.  Apply  it 
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to  medicine  : you  cannot  cure  all  diseases  — 
why  give  yourselves  so  much  trouble  in  the 
endeavour  to  cure  any  more  than  you  can 
already. 

For  the  enactment,  or  say  establishment, 
of  aiiv  law,  or  of  any  mass  of  the  matter  of 
law  — of  two  species  of  power  — the  intel- 
lectual and  the  political  — the  concurrence, 
or  say  conjunction,  is  necessary:  intellectual, 
that  of  the  legislative  draughtsman ; political, 
that  of  the  legislator.  The  political  cannot, 
in  the  most  improved  state  of  society,  be  with 
propriety  in  hands  other  in  number  than  a 
select  few;  in  the  least  improved,  it  has 
everywhere  been  of  necessity  in  the  hands  of 
a single  person. 

But  before  it  comes  to  be  presented  to  the 
legislative  assembly  in  the  legislation  cham- 
ber, there  is  another  tribunal  in  which,  with 
great  advantage  to  the  public,  every  riuestion 
of  law  which  is  invested  with  a certain  de- 
gree of  importance  maybe  introduced  — and 
that  is  the  public-opinion  tribunal.  For  the 
purpose  of  introducing  into  this  tribunal  a 
proposed  law,  the  right  of  initiation  apper- 
tains at  once  to  every  person  who  can  tind 
aderpiate  inducement  for  giving  exercise  to 
it. 

In  the  legislative  assembly,  proposed  laws 
cannot  ^vithout  confusion  be  taken  into  con- 
sideration, and  compared  together,  in  any 
considerable  numbers.  But  by  the  public- 
opinion  tribunal,  they  may  be  subjected  to 
this  operation,  in  a number  altogether  unli- 
mited. 

To  introduce,  or  attempt  to  introduce, 
into  the  legislative  assembly,  a mass  of  law 
of  a new  comple.xion,  before  the  minds  of 
men  were  to  a certain  degree  prepared  for  the 
reception  of  it,  would  be  lost  labour,  and  a 
hopeless  task.  Not  so  the  like  attempt  in 
relation  to  the  public-opinion  tribunal. 

Why  set  about  drawing  up  a perfect  body 
of  laws  — that  is  to  say,  one  which  to  your- 
self you  expect  will  appear  so?  — why  give 
yourself  any  such  trouble  ? Suppose  the  task 
of  drawing  it  up  accomplished,  can  you  se- 
riously expect  to  sec  it,  in  that  place,  put  to 
use  ? — can  you  flatter  yourself  with  any  such 
hopes  ? 

Answer  : No.  But,  to  a person  who  has 
leisure,  and  wliO  lias  the  means  of  living 
while  the  work  is  going  on,  that  considoia- 
tion  is  no  sudiciciit  reason  for  declining  the 
task. 

In  the  present  instance,  the  work  must  of 
necessity  be  the  work  of  many  years  — say  six, 
eight,  ten  years.  Now,  suppose  it  a settled 
rule  that  no  such  work  shall  be  begun  to  be 
drawn  up  till  a [irobability  of  its  being  imme- 
diately taken  into  consideration  iii  the  legisla- 
tive assenildy  (and  nltimately  adopted)  has 
presented  itself,  — what  is  the  coiiserpicnce  ? 
Answer : That  the  necessary  time  in  qnesticn 
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— the  six,  eight,  ten  years— will  be  lost : the 
public  for  that  whole  length  of  time  deprived 
of  the  receipt  and  enjoyment  of  this  all-com- 
prehensive instrument  of  felicity. 

Oh  ! but  this  is  innovation  ! — Oh  yes 

unquestionably  ; it  is  innovation.  But  what 
follows?  From  misery,  whatever  be  the 
shape  of  it,  a change  to  tranquillity  is  inno- 
vation. From  war,  whencesoever  it  comes, 
change  to  peace  is  innovation.  War,  misery, 
wickedne.ss  in  every  shape  — are  they  then 
to  be  perpetuated? — all  for  fear  of  innova- 
tion ? 

Whoever  takes  in  band  these  pages,  will 
do  well,  in  the  first  place,  to  lay  out  of  his 
mind  everything  that  belongs  to  tlie  existing 
system,  baptized  the  technical.  He  svill  see 
there,  when  the  time  comes,  ncfliing  but 
eoiifiisiou  — a purposely  and  most  elaborately 
organized  system  of  coufusion.  Of  itself,  it 
aeeordingly  explains  nothing:  explanation  it 
requires  itself  throughout,  so  far  from  being 
capable  of  affording  it.  In  the  here  proposed 
system,  styled  the  natural,  he  will  see  the 
course  prescribed  by  common  experience  and 
common  sense.  The  purpose  being  to  give 
execution  and  effect  to  a system  of  arrange- 
metits  and  ordinances,  by  elicitation  made  of 
the  truth  of  facts,  the  question  will  always 
be,  wbetlier  this  or  that  one  of  the  arrange- 
ments made,  or  supposed  made  (supposed 
only  in  the  case  of  the  unwritten  law,)  has 
application  to  the  individual  case  in  ques- 
tion. 

For  arrivingat  the  truth,  the  natural  course, 
it  will  he  seen,  is  the  same  in  all  cases.  Under 
the  fechnical  system,  the  course  pursued  is 
different,  according  to  tlie  various  judicatories 
employed,  with  their  diffcM-ent  portions  of  the 
field  of  law  (logical  or  geographical)  assigned 
to  them,  or  occupied  by  them,  with  corre- 
spoiidiug  different  sets  of  powers  and  duties  — 
common  law,  equity  law,  civil  law,  penal  law, 
ecclesiastical  law,  admiralty  law,  general  sc-- 
sions  law,  petty  sessions  law,  ami  so  on  — all 
differing  so  widely  from  one  another,  while 
pretending  to  he  directed  to  one  and  the  same 
object,  — the  discovery  of  truth  in  regard  to 
facts,  by  means  of  evidence.  All  of  them 
good,  it  is  impossible  they  should  be  ; all  bad, 
it  is  altogether  possible  they  should  he,  ami 
will  accordingly  lie  seen  to  lie;  all  unapt — - 
relation  had  to  such  their  [irofessed  and  false- 
ly prctomlfd  jiiirpose;  all  good, — - relatifni 
had  to  tlieir  iiou-professed,  but  disguised,  and 
cmleavoured-to-be-coucealed,  purpose : viz. 

the  promotion  of  the  particular  atid  sinister 
interest  of  the  institutor.e,  at  the  expense  and 
bv  the  sacrifice  of,  the  universal  interest. 

Of  the  proposed  system,  these  are  the 
leading  features : — 

1.  Expense  of /iViscowtcstcftion,  defrayed  as 
far  as  possible  by  the  public. 

2.  Cases  of  necessity  cxeepled,  atfcndaiiod 
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of  parties  in  their  own  case,  not  less  univer- 
sal and  punctual  tlian  that  of  third  persons 
in  the  character  of  witnesses. 

3.  With  ample  precaution  against  abuse, 
necessary  e.xpense  of  evidence,  and  profes 
sional  assi.stance,  provitled  by  the  public,  for 
those  who  are  not  themselves  in  a condition 
to  defray  it. 

4.  For  the  verity  of  whatever  statement  is 
made  on  a judicial  occasion,  or  actually  or 
eventually  for  a judicial  purpose,  effectual 
provision  will  be  made,  — and  that  the  same 
in  all  cases,  — by  appropriate  punishment,  and 
without  the  intervention  of  any  useless  cere- 
mony. 

CHAPTER  I. 

GCNKR-U,  VIEW — ENDS  OF  JUDICATURE. 

When  the  whole  body  of  the  Law  has  for 
its  object  the  greatest  happiness  of  the  greatest 
number,  the  whole  of  the  adjective  branch 
taken  together  may  be  said  to  have  two  spe- 
cific ends  : the  one  positive,  maximizing  the 
execution  and  effect  given  to  the  substantive 
branch ; the  other  negative,  minimizing  the 
evil,  the  hardship,  in  various  shapes  necessary 
to  tiie  accomplishinent  of  the  main  specified 
end. 

Between  these  two  pursuits  the  conflict  is 
all  pervading  and  perpetual.  Whatsoever  ar- 
rangement is  taken  for  the  attainment  of  the 
one  end,  it  can  scarcely  avoid  being  in  a 
greater  or  less  degree  obstructive  to  the  at- 
tainment of  the  other  end. 

If,  whether  it  be  with  a view  to  compen- 
sation merely,  or  to  compensation  and  punish- 
ment together,  measures  of  adequate  strength 
for  securing  eventual  forthcomingness  on  the 
part  of  the  defendant  — person  and  property 
included  — be  not  taken,  injured  individuals, 
who  are,  or  would,  or  should  have  been, 
prosecutors,  or  say  pursuers,  remain  without 
redress — without  indemnity  for  the  past,  or 
security  for  the  future : if  measures  of  more 
than  adequate  strength  are  taken,  evil-doing 
defendants  not  only  may  be  maile  to  suffer 
more  than  is  necessary ; but,  what  is  worse, 
hardship  (to  an  indefinite  amount)  nuiy  be 
made  to  fall  on  the  heads  of  men  who  have 
not  in  any  way  been  evil-doers  ; and  then  not 
only  with  and  by,  but  even  without,  any  evil 
consciousness  or  evil  intention  on  the  pursuer’s 
side. 

In  this  way  the  judicial  establishment 
(how  well  and  faithfully  soever  the  duties 
of  it  may  be  performed)  may  be  made  the 
instrument  of  oppression,  and  even  of  depre- 
dation. No  intellectual  afititude  — no  active 
aptitude  — no  appropriate  knowledge  or  judg- 
.Tient  on  the  part  ot  the  judge  — can  render 
him  completely  secure  against  so  deplorable 
• result.  No  otherwise  than  through  the 


medium  of  such  information  as  comes  in  Ids 
way,  or  is  obtainable  by  him,  can  he  ever  act, 
or  forbear  to  act.  If  that  information  is  false, 
and  by  means  of  its  falsity  deceptive,  a wrong 
judgment  is  on  his  part  unavoidable. 

On  this  occasion,  as  on  every  other,  the 
grand  security  of  securities  is  pyhlicitg  : — 
exposure  — the  completest  exposure  of  the 
whole  system  of  procedure — whatever  is  done 
by  anybody,  being  done  before  the  eyes  of 
the  universal  public.  By  this  means,  appro- 
priate moral  aptitude  may  be  maximized — 
appropriate  intellectual  aptitude  may  be  maxi- 
mized— appropriate  active  aptitude  may  be 
maximized.  The  greater  the  tutelary  influ- 
ence exercised  over  the  judge  by  the  public 
eye,  the  more  intense  will  be  the  attention 
on  each  occasion  bestowed  by  him,  in  the 
endeavour  to  obtain  adequate  knowledge,  and 
give  maturity  and  correctness  to  his  judgment, 
as  well  as  quickness  to  the  exercise  given  on 
this  occasion  to  his  active  faculties. 

Still,  however,  against  deception  by  false 
assertions  and  false  evidence  in  other  shapes, 
the  soundest  judgment  can  never  be  secure. 

What  remains,  then,  is,  to  provide  what 
security  can,  without  preponderate  hardship 
be  provided  against  falsity  uttered  by  an  indi- 
vidual coming  in  the  character  of  a pursuer, 
with  the  view  to  subject  to  a hardship,  a 
defendant  on  whose  part  no  wrong  ha.s  had 
place. 

Of  the  necessity  of  making  arrangements 
of  this  sort — of  the  ditliculty  that  attaches 
upon  the  endeavour — no  adequate  conception 
can  ever  have  been  formed  by  those  whose 
thoughts  have  been  confined  within  the 
bounds  of  the  field,  occupied  by  the  arrange- 
ments taken  with  this  view  in  any  body  of 
law  that  has  ever  been  in  force.  In  every 
such  body  of  law,  the  expense  and  vexation, 
attached  without  distinction  to  the  operation 
of  legal  pursuit  in  every  case,  tend  with  a 
force  proportioned  to  the  aggregate  force  of 
the  complicated  mass  of  hardship,  to  the 
prevention  of  ungrounded  and  ill-grounded 
suits. 

Such  is  its  tendency,  and  such  to  a prodi- 
gious extent  is  its  effect,  independently  of  all 
intention  and  desire  on  the  part  of  those  by 
whom  the  system  was  framed,  or  those  by 
whom  application  is  made  of  the  powers  es- 
tablished by  it.  To  the  production  of  this 
thus  far  salutary  result,  not  only  is  no  such 
endeavour  or  desire  necessary,  but  in  spite  of 
their  most  strenuous  endeavours  to  the  con- 
trary, it  could  not  be  prevented  from  taking 
place. 

At  the  same  time,  while  without,  and  (to 
an  even  uni versally-indefinite  extent)  against 
any  such  intention,  this  mass  of  hardship  is 
in  this  shape  productive  of  good  effects ; in 
another  shape  it  is  to  an  unmeasurable  extent 
productive  of  evil  effects  It  is  an  instru- 
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ment  put  into  the  hands  of  the  oppressor  — 
of  every  oppressor  who  is  rich  and  wicked 
enough  to  purchase  the  use  of  it,  at  the 
hands  of  those  who,  according  to  the  inten- 
tion of  those  hy  whom  it  was  made,  continue 
to  reap  the  profit  — an  instrument,  by  which, 
under  the  yoke  of  one-tenth  of  the  popula- 
tion, nine-tenths  are  kept  in  an  oppressed 
state,  and  but  for  the  salutary,  though  scarce 
perceptible  influence  of  the  public-opinion 
tribunal,  would  be  kept  in  a state  of  the 
most  abject  slavery. 

That,  on  the  part  of  rulers,  the  evil  is 
everywhere  the  result  — not  of  oversight, 
or  deficiency  in  intellectual  aptitude,  but  of 
purposed  intention  and  endeavour — is  matter 
of  demonstration.  For  everywhere  not  only 
are  the  obstacles  in  question  left  in  full  force, 
without  any  endeavour  to  remove  or  lessen 
them,  but  addition,  and  to  a vast  amount,  is 
made  to  their  force  — made,  too,  by  instru- 
ments of  their  own  manufacture  — made  by 
them,  with  the  manifestly-resulting  effect, 
and  thence  with  this  unquestionable  purpose, 
namely  — the  creation  of  law-taxes  and  law- 
fees:  law-taxes  imposed  by  the  rulers  for  the 
increase  of  their  own  excessive  opulence ; 
law-fees,  which  in  their  legislative  capacity 
they  suffer  their  colleagues  and  instruments 
to  exact  for  the  increase  of  their  own  exorbi- 
tant wealth,  thus  amassed  by  the  application 
of  oppression  to  the  purpose  of  depredation. 

Thus,  then,  the  endeavours  of  the  philan- 
thropist in  the  law  may  be  expressed  by  this 
one  problem  : how  to  unite  the  maximization 
of  redress  for  the  injured  in  the  character  of 
pursuers,  with  the  minimization  of  hardship 
on  the  innocent  in  the  character  of  defend- 
ants. 

These  being  the  ends,  the  means  may  be 
stated  as  follows:  — ^ 

1.  In  so  far  as  necessary,  under  the  name 
of  security  for  eventual  justiciability,  on  the 
plaintiffs  side,  a condition  imposed,  to  the 
obtainment  of  the  judicial  services  for  the 
alleged  purpose  of  seeking  redress  for  in- 
jury. 

2.  In  case  of  an  unjust  demand,  for  the 
prevention  of  needless  and  unprofitable  vex- 
ation and  expense  (such  as  might  otherwise 
be  imposed  on  individuals  in  the  situation  of 
defendants,  by  individuals  placing  themselves 
in  the  situation  of  plaintiffs,)  a provision  made, 
not  only  of  eventual  compensation  but  also 
of  punishment,  to  be  inflicted  on  those  alone 
in  whose  instance  the  existence  of  blame,  in 
one  of  two  shapes,  has  been  established. 

These  two  shapes  are — 1.  Evil  conscious- 
ness; 2.  Temerity  or  rashness. 

Hj  evil  consciousness,  understand,  on  the 
part  of  him  by  whom  a suit  is  commenced  or 
carried  on,  a consciousness  of  the  injustice  of 
it — of  the  non-existcnceof  all  adequate  ground 
for  it. 
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By  temerity  or  rashness,  understand  the 
absence  of  that  due  attention,  by  which,  if 
bestowed  upon  the  subject,  he  by  whom  an 
unjust  suit  is  commenced  would  have  been 
rendered  conscious  of  the  injustice  of  it. 

By  way  of  punishment,  suppose  law-taxes 
enforced  against  such  suitors  as  have  been 
found  to  blame.  Tax  for  vexatious  pursuit: 
tax  for  vexations  defence. 

In  certain  cases,  assistance  should  be  ren- 
dered at  the  expense  of  the  public,  or  of 
spontaneoiisly-eontribiiting  individuals ; as- 
sistance afforded  to  persons  to  whom  (whether 
on  the  pursuer’s  or  on  the  defendant’s  side) 
the  inability  to  defray  the  expense  of  pursu- 
ing the  necessary  means  of  obtaining  justice 
would  otherwise  render  them  destitute  of  the 
means. 

The  sources  of  such  expense  are  — 

Procurement  of  evidence,  in  the  case  where 
expense  is  necessarily  attached  to  the  elici- 
tation of  it : namely,  — 1.  In  the  case  of  oral 
evidence,  the  expense  of  conveyance  to  and 
from  the  abode  of  the  proposed  witness  to 
and  from  the  seat  of  judicature;  2.  The  ex- 
pense of  demurrage  at  the  seat  of  judicature; 

3.  Loss  of  time,  which,  to  those  to  whom 
time  is  an  indispensable  source  of  subsistence, 
is  tantamout  to  expense;  4.  In  the  case  of 
written  evidence,  the  expense  of  making  the 
necessary  transcripts.  There  is  also  the  cor- 
respondent expense  in  the  case  of  appeal. 

I'he  sources  of  receipt  in  all  cases  are  — 

1.  Voluntary  and  gratuitous  contributions 
on  the  part  of  judicial  assessors  and  others, 
to  whose  cognizance  the  case  has  happened 
to  make  its  way. 

2.  Under  the  eye  of  the  judge,  purchase 
of  assistance  for  this  purpose,  by  cngagciueut 
to  repay  in  case  of  success,  togetiiei'  with  a 
premium  adequate  to  the  risk. 

3.  A fund  to  be  provided  tor  this  purpose 
at  the  exftcnse  of  the  public. 

As  to  blame,  independently  of  any  wliich 
may  have  had  place  at  the  origin  ot  the  suit: 
on  the  part  of  the  pursuer,  in  the  case  of  a 
pursuit  accompanied  with  the  consciousness 
of  its  groundlessness  ; on  the  part  oi  the  de- 
fendant, a defence  under  the  like  conscious- 
ness  of  its  groundlessness,  — blame  may  have 
place  on  either  side;  and  this  us  well  on  the 
part  of  him  who  knows  himself  to  be  in  the 
wrong,  as  on  the  part  of  him  who,  being  in 
the  wrong,  knows  not  that  he  is  so.  Such  will 
be  the  case  in  so  far  as,  on  either  side  of  the 
cause,  arrangements  are  taken,  having  for 
their  effect  (whether  they  have  or  have  not 
had  for  their  object)  the  production  of  need- 
less Vexation  or  expense  on  the  part  ot  the 
opposite  side. 

As  to  the  provision  of  fine  or  other  punish- 
ment for  vexatious  pursuit  or  defence,  if 
security  in  that  shape  were  not  [)rovided, 
o’jservc  the  evils  that  would  ensue 
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For  the  purpose  of  minimizing  vexation  and 
expense,  or  rather  for  the  purpose  of  avoiding 
to  create  it  one  fundamental  general  rule  is, 
exceptions  excepted  — obligation  of  personal 
appearance  at  the  judgment-seat,  on  the  part 
of  all  parties  as  well  as  witnesses 

Of  this  arrangement,  the  necessity  to  jus- 
tice, that  is  to  say,  to  all  tlie  necessary  ends 
of  justice,  will  be^shown  further  on.  For  the 
purpose  of  the  argument,  let  it  here  be  pre- 
viously assumed. 

Now,  then,  observe  the  consequence. 

Every  person  being  compellable  to  appear 
at  any  time,  and  thus  at  all  times,  at  the  in- 
.stance  of  any  person  or  any  number  of  per- 
sons ap[)earing  in  the  character  of  plaintiffs-— 
and  no  person  prevented  from  appearing  in 
that  character,  or  punishable  for  the  vexation 
produced  as  above  — the  whole  life  of  any 
person,  or  of  persons  in  an  indefinite  number, 
might  be  completely  occupied  by  calls  to  this 
effect:  a tyranny  cxerciseable  over  all  would 
thus  be  put  into  the  hands  of  all  — a tyranny, 
f.nd  of  such  sort  as  would  have,  amongst  other 
effects,  that  of  a licence  to  commit  murder, 
by  cutting  off  from  men,  in  any  number,  the 
means  of  earning  their  subsistence. 

Of  the  demand  by  which  commencement 
is  given  to  a suit,  what  in  every  case  is  the 
object?  Answer:  In  every  case,  to  give 
execution  and  effect  to  the  corresponding 
portion  of  the  law. 

Good.  Rut  as  many  as  arc  the  different 
remedies,  and  so  many  as  are  the  different 
forms  and  proportions  in  which  they  are  ca- 
pable of  being  applied,  and,  to  suit  the  indi- 
vidual wrong  or  individual  right  in  question, 
require  to  be  applied  — how  can  tlie  same 
course  of  procedure,  or  even  any  small  num- 
ber of  different  courses  of  procedure,  be  in 
itself  applicable,  or  be  capable  of  being  made 
applicable  to  each  ? 

Answer  : In  this  way.  What  they  have  in 
common  is  this:  — For  the  judge  to  be  able 
to  give  execution  and  effect  to  the  appropriate 
portion  of  law  involved,  whatever  it  may  turn 
out  to  be,  what  is  necessary  is,  — that  the 
means  of  execution  be  in  his  power  — at  his 
disposal  — in  his  possession,  or  at  his  com- 
mand. These  are  the  person,  reputation, 
property,  and  in  certain  respects,  condition  in 
life,  of  the  parties,  and  in  particular  of  the  de- 
fendant, together  with  any  such  miscellaneous 
valuable  right  as  it  may  happen  to  the  party 
to  be  in  possession  of. 

Rut  omitting,  for  shortness,  reputation 
and  condition  in  life,  for  placing  the  person 
ami  property  at  the  judge’s  disposal,  the 
means  requisite  are  exactly  the  same,  what- 
soever may  be  the  disposition  which,  by  his 
uhimate  terminative  decree,  he  may  deem  it 
advisable  to  make  of  them.  In  regard  to  the 
person,  to  keep  it  in  confinement  for  a single 
day,  or  for  the  whole  of  life  — or,  supposing 


the  law  to  permit  it,  to  substitute  death  to 
life.  Thus  it  is,  that  in  the  case  of  the  most 
trifling  pecuniary  demand,  and  in  the  case 
where  the  whole  property  of  the  defendant  — 
his  personal  liberty,  during  the  whole  of  his 
life,  or  even  his  lite  itself,  — is  at  stake,  the 
means,  if  not  of  actual  execution,  of  being 
in  a condition  to  order  and  effect  actual 
execution,  will  be  in  every  case  the  same. 

In  regard  tothese  same  means  of  execution, 
one  considerable  difference,  alas  ! will  be  found 
to  have  place  between  the  means  of  execu- 
tion applying  to  the  case  where  the  remedy 
required  is  of  the  most  burthensosne  kind  to 
the  proposed  defendant,  and  that  in  which  it 
is  of  the  least  burthensome  kind.  The  more 
urgetit  the  need  which  the  party  on  the  pur- 
suer’s side  may  have  of  the  remedy  sought  by 
him  at  the  charge  of  the  defendant’s  side,  the 
greater  the  need  there  is  of  the  judge’s  put- 
ting himself  in  the  possession  of  the  pliysical 
faculty  of  applying  the  appropriate  remedy, 
how  burthensome  soever  to  the  defendant.  Rut 
in  many  cases,  the  determining  to  wait  till 
full  proof  can  have  been  made  of  the  justice 
of  the  demand,  would  be  in  effect  to  render 
the  fulfilment  of  the  duty  of  giving  execution 
and  effect  to  the  appropriate  portion  of  sub- 
stantive law  impossible:  for,  in  the  meantime, 
and  while  the  proof  was  in  collection,  person 
and  property  would  be  out  of  the  reach  of  the 
judge.  Thus,  in  cases  of  a certain  degree  of 
importance,  the  Jiced  of  a sort  of  provisional 
means  of  execution,  of  which  in  these  cases 
the  eventual  good  has  a preponderance  over 
the  actual  evil. 

In  regard  to  the  means  of  probation,  ^thc 
coincidence  is  still  more  entire.  Re  the  de- 
mand what  it  may  — be  the  appropriate  means 
of  execution  and  effect  what  they  may,  the 
evidence  adapted  to  the  purpose  of  obtaining 
credence  for  the  alleged  matter  of  fact  in 
question  will  be  the  same:  the  means  requi- 
site to  be  taken  for  coming  at  the  source  of 
the  evidence,  and  eliciting  it  from  its  sources 
in  the  best  shape,  will  always  be  the  same. 

True  it  is,  that  in  this  case,  as  in  that  of 
giving  execution  to  the  law,  the  proper  an- 
swer to  the  question,  whether  to  obtain  the 
alleged  evidence,  or  to  leave  it  unobtained, 
will  depend  upon  the  ratio  of  the  lot  of  evil 
to  the  lot  of  good  — the  evil  in  the  shape  of 
delay,  vexation,  and  expense,  from  the  elici- 
tation of  the  evidence, — and  the  good  from 
its  conduciveness  to  right  decision,  in  other 
words,  the  security  it  affords  against  deceit 
and  mendacity,  by  either  of  which  execution 
and  effect  would  be  prevented  from  being 
given  to  the  law. 

On  this  occasion,  if  of  half-a-dozcn  differ- 
ent sorts  of  judicatories  under  the  same  go- 
vernment,— each  of  them,  for  the  ascertain- 
ing of  the  truth  in  relation  to  one  and  'he 
s'lmi-'  alleged  matter  of  fact,  pursues  a diH’“r 
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eiit  course  in  relation  .to  evidence, — in  the 
wrong  they  may  be,  all  of  them,  and  are  — in 
the  right,  courses  more  than  one  there  cannot 
be. 

Means  of  communication,  of  persons  need- 
ful with  persons  needfuf,-ahd  of  persons  needful 
with  things  needful : — be  the  demand  what  it 
may,  be  the  particular  mode  of  execution  what 
it  may,  be  the  facts  of  the  case  what  they 
may,  ho  the  appropriate  sources  of  evidence, 
and  tlie  mode  of  eliciting  it,  what  they  may, 
— the  means  host  adapted  to  the  purposes  of 
effecting  the  communication  necessary  be- 
tween the  persons  and  things  in  question 
cannot  in  any  case  be  different.  As  to  the 
question,  — will  it,  in  the  present  case,  for  the 
purpose  of  obtaining  the  evidence,  be  worth 
while  to  employ  the  means  of  communication 
necessary  for  that  purpose?  In  this  case,  as 
in  the  former,  the  balance  may  in  some  cases 
require  to  be  taken  in  hand,  and  the  good  ex- 
pected from  employing  the  necessary  means 
of  communication,  weighed  against  the  evil 
inseparable  from  the  employing  them. 

CHAPTER  II. 

liNDS  APT  AND  UNAPT. 

By  the  apt  ends  of  judicature,  understand 
the  ends  of  justice,  as  per  Chapter  I. ; by  the 
tmapt,  all  other  ends. 

I'he  [lowers  of  judicature  are  the  powers 
exercised  by  judges  as  such— exercised  by 
judges  (as  to  a greater  or  less  proportion) 
in  pursuance  of  their  own  will,  but  every- 
where and  at  all  times  under  the  controul 
of  a superior  authority:  in  pure  monarchies, 
that  of  the  monarch  — in  the  English  mo- 
narchy, that  of  the  rnouarch  with  the  aris- 
tticracy  under  him,  coustilufiiig  together  the 
pailiamenf. 

All  power  has  had  everywhere,  and  at  all 
times,  for  the  end  of  its  cxcrcis(>,  the  good, 
real  or  supposed,  of  those  by  whom  it  has 
been  exereised. 

In  rile  formation  of  the  English  system  of 
judicature,  the  judicial  has  ever  been  the 
active,  the  ordinarily-operative  power;  tliat 
ot  the  monarch,  with  the  rest  of  the  pailia- 
ment,  the  controuling  only;  the  authority 
al  ways  capable  of  exercising  that  power,  and 
now  and  then,  but  very  rarely,  actually  exer- 
cising it. 

The  formation  of  English  procedure  began 
before  parliaments  were  establi.shed. 

Of  this  system,  the  pretended  ends  would 
of  course  always  be  (or  at  lea.st  have  been, 
and  on  inquiry  would  be  now)  the  ends  of 
justice,  — the  ends  of  justice  as  above  enu- 
merated: the  real  end,  and  if  not  the  sole 
end,  at  any  rate  the  main  and  ultimate  cud, 
the  good  of  the  judges — of  those  members 
of  the  judicial  establishment  who  have  borne 
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their  respective  parts  in  the  framing  of  it; 

the  obtaining  and  securing  for  their  use  tlie 
greatest  possible  portion  of  the  objects  of 
general  desire,  and  in  those  large  masses 
which  none  but  those  amongst  whom  the 
powers  of  government  are  shared  can  possi- 
bly possess.  These  may  be  styled  the  sweets 
of  government:  power,  wealth,  factitious 
dignity;  ease,  at  the  expense  of  oHieial 
duty,  and  vengeance  at  the  expense  of  jus- 
tice. 

Hence  then  another,  but  not  inconsistent 
account  of  the  ends  of  judicature,  is  this  : 
maximization  of  depredation  and  oppression. 
Of  depredation,  wealth  is  the  fruit : of  power, 
oppression  and  vengeance. 

The  only  end  of  the  English  system  that  is 
ever  brought  to  view,  is  — the  keeping  up  the 
customs  commenced  in  the  darkest  ages. 

In  every  political  community  as  yet  in  ex- 
istence, widelyditFerent  from  the  only  proper, 
have  been  as  yet  the  actual  ends  of  judica- 
ture. 

Judicature  is  a branch  of  government;  the 
judicial  system  of  the  aggregate  official  esta- 
blishment. 

In  every  political  state,  the  actual  ends  of 
government  have  been  the  maximization  of 
the  happiness  of  the  aggregate  of  the  persons 
bearing  respectively  a part  in  the  exercise  of 
the  powers  of  government. 

Proportioned  to  the  share  possessed  by  the 
judges  (and  their  associates  in  the  [>rofcs- 
sion  out  of  which  they  spring)  in  the  powers 
of  government,  has  been,  in  every  political 
state,  the  degree  in  which  their  interests  have 
been  promoted,  in  and  by  the  arrangements 
of  law,  at  the  expense  of  all  rival  interests. 
In  pure  and  absolute  monarchies,  the  men 
of  law,  of  whom  the  judges  formed  a part, 
having  neither  power  nor  influence  but  what 
they  derived  from  the  monarch,  have  found 
themselves  under  the  necessity  of  taking  for 
the  main  object  of  their  labours,  the  sinister 
interest  of  the  monarch  : and  it  is  but  by 
stealth,  and  in  virtue  of,  and  in  proportion 
to,  his  ignorance  or  carelessness,  that  they 
have  been  able  to  introduce  any  arrangements 
favourable  to  their  own  sinister  interest,  at 
the  expense  of  his. 

Very  different  has  their  situation  in  this 
respect  always  been,  in  Ejtgland.  The  grand 
instrument  of  despotism,  a standing  army, 
not  having  sprung  up  in  England  till  a sys- 
tem of  government,  suiteil  to  the  pm  pose 
of  the  judges  and  other  lawyers  had  been 
formed  by  lawyers,  the  monarch,  in  the  mea- 
sures taken  for  the  advancement  of  his  own 
sinister  interests,  felt  liimself  under  the  ne- 
cessity of  letting  in  their  sinister  interest  for 
a consiilcral.de  sh.aie  of  the  benefit.  Other 
hands,  still  more  obsequious,  ccjuld  he  have 
found  them,  would  of  course  have  been  em- 
ployed by  him  in  preference;  but  no  such 
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hands  did  the  nature  of  the  case  afford.  In 
the  field  of  law,  covered  as  it  was  by  a jungle 
of  their  own  planting,  none  but  themselves 
could  find  means  to  move.  Awed  by  parlia- 
ments, which  though  in  esse  as  unfrequently, 
and  for  as  short  a time  as  the  craving  rapacity 
of  the  monarch  could  contrive,  were  continu- 
ally in  posse,  it  was  only  by  an  obscure  and 
tedious  road  that  the  judges  could  make 
their  way  in  the  prosecution  of  their  designs : 
while,  by  fresh  power  and  fresh  source.s  of 
profit,  as  occasion  offered,  thrown  into  his 
hands,  these  cver-dependerit  creatures  of  his 
were  ministering  to  his  rapacity,  he  through 
ignorance  or  indolence  connived  all  the  while 
at  theirs.  While  by  fines  and  confiscations 
they  were  filling  his  coffers,  by  fees  or  addi- 
tion to  salary  he  connived  at  the  rapacity 
practised  by  them  for  their  own  benefit. 

This  object,  however,  they  found  it  beyond 
their  power  to  accomplish,  without  a variety 
of  false  pretences.  Lies  accordingly  were  the 
instruments,  by  which  on  every  occasion  the 
dirty  part  of  their  work  was  done:  and  in 
such  numbers,  and  of  so  gross  a texture,  were 
lies  of  rapacity  uttered  by  them,  that  in  the 
career  of  rapine  and  mendacity,  all  the  most 
profligate  of  their  brethren  of  the  trade  in 
other  countries  were  left  far  behind. 

In  the  accomplishment  of  their  object,  thus 
were  they  obliged  to  proceed  in  a retail  way, 
and  by  short  steps;  taking  money  no  other- 
wise than  by  the  offer  made  of  their  services 
to  the  parties, — in  the  shape  of  fees ; and  these 
fees,  considering  the  poverty  of  the  greatest 
part  of  the  contributors,  separately  taken, 
unavoidably  small  ones.  At  one  time  indeed 
they  had  formed  higher  projects:  instead  of 
picking  it  up  by  driblets  in  the  shape  of  fees, 
they  had  begun  to  work  for  themselves  as 
they  had  been  used  to  do  for  the  monarch, 
and  confiscated  whole  estates  at  once  to  their 
own  use,  as  they  had  been  in  the  habit  of 
doing  to  his.  This  being  in  a reign  of  re- 
markable weakness  (that  of  Henry  the  Sixth,) 
it  was  by  this  weakness  that  they  were  pro- 
bably emboldened  to  make  so  daring  an  ex- 
periment. The  experiment  was  aecordingly 
made.  But  though  made  with  impunity,  it 
was  not  made  with  success.  A parliament 
there  was,  which,  however  impotent  and  dis- 
inclined with  relation  to  any  considerable 
good,  was  still  willing  and  able  to  save  its 
members  and  others  from  having  their  estates 
swallowed  up  in  the  gulph  which  had  been 
thus  dug  for  them. 

Contrasted  with  the  beheadings  and  em- 
bowellings,  which  in  the  hands  of  these  same 
functionaries  had  been  ordered  for  crimes  of 
so  much  lighter  a die,  it  is  curious  enough  to 
observe  the  gentleness  of  the  means  employed 
by  the  parliament  in  its  opposition  to  this 
project:  a simple  prohibition,  and  that  clothed 
in  the  softest  language. 


In  this  way  it  was,  that  in  England  the 
actual  ends  of  judicature  became,  us  they  are 
and  as  they  continue  to  be,  so  widely  different 
from  the  proper  ends  of  judicature. 

In  regard  to  the  number  of  suits,  what  the 
proper  ends  require  is,  that  the  number  of 
sincere  suits,  and  applications  that  are  not 
rash,  be  maximized;  that  of  insincere  suits 
and  applications  minimized. 

That  the  number  of  those  that,  not  being 
rash,  are  sincere,  be  maximized — Why?  Be- 
cause on  the  part  of  every  person,  who  in  his 
own  opinion,  and  that  of  his  circle,  has  a 
right  to  a judicial  service  from  a judge,  and 
by  the  state  of  the  laws  finds  himself  precluded 
from  the  obtaining  the  effect  of  it,  a feeling  of 
oppressedness  — an  opinion  of  injustice  on  the 
part  of  the  system  of  judicature — has  place. 

The  number  of  those  that  are  insincere, 
minimized — Why?  Because  if,  in  the  opinion 
even  of  him  who  would  institute  them,  they 
are  unjust,  and  by  reason  of  the  vexation  pro- 
duced by  them  on  the  part  of  the  defendant, 
oppressive,  — so  everybody  else  may  safely 
stand  assured  they  are. 

In  regard  to  rash  suits  that  are  not  insin- 
cere: as  to  the  number  of  these  also,  what 
the  ends  of  justice  require  is,  that  they  be 
lessened.  Why?  Because  by  those  also  vexa- 
tion is  produced.  But  for  the  lessening  the 
number  of  these,  arrangements  of  a nature  so 
severe  as  those  which  may  and  should  be 
employed  for  the  lessening  the  number  of  the 
i)isincere,  should  not  be  employed  ; lest  along 
with  those  which  are  sincere  yet  rash,  those 
which  are  sincere  and  not  rash  be  repressed, 
and  thus  the  opinion  of  injustice  and  inse- 
curity in  a correspondent  degree  dilfused. 
What  in  this  case  the  ends  of  justice  require 
is,  that  maximization  be  given  to  the  number 
of  those  rash  suits,  in  which  the  burthen  of 
vexation  is  definitively  (by  means  of  com- 
pensation) taken  off  the  shoulders  of  the 
party  in  the  first  instance  vexed,  and  set  down 
upon  those  of  the  vexer  — the  author  of  the 
vexation : for,  in  proportion  as  these  conjoined 
effects  are  produced,  the  quantity  of  vexation 
is  reduced  on  the  part  of  the  injured  class, 
and  with  it  the  extent  of  the  apprehension  of 
the  like  injustice. 

Now  as  to  w'hat,  in  relation  to  this  subject, 
is  required  by  the  actual  ends  of  judicature — 
required  with  more  or  less  energy  and  effect, 
in  every  as  yet  known  system  of  judicature, 
but  with  most  of  all  by  the  English. 

In  rcgar<l  to  the  number  of  suits,  that  the 
number  of  lawyer-profit-yielding  suits,  sincere 
and  insincere,  be  maximized : of  that  of  pro- 
fitless suits,  minimized. 

That  the  number  of  lawyers’-profit-yielding 

suits  be  maximized — Why  ? Because, but 

as  to  the  cause,  the  case  speaks  for  itself — 
lawyers’  labours  and  laAvycrs’  profits  propor- 
tionable. 
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That  the  number  of  profitless  suits  be 
minimized—  Why  ? Because,  for  every  such 
suit,  there  would  be  lawyers’  labour  (of  such 
ns  were  employed,)  and  no  lawyers’  profit  to 
weeteu  it. 

The  lawyers  (whose  only  profit,  if  any, 
came  from  the  parties,  and  could  not  be 
compelled  to  serve  the  parties)  would  of 
course,  if  the  inducement  were  taken  away, 
leave  their  books,  and  escape  from  the  ser- 
vice. Of  judges,  if  paid  by  the  public  (and  on 
condition  of  not  receiving  anything  from  the 
parties,)  their  interest  and  inclination  would 
of  course  prompt  them  to  wish,  that  of  suits 
thus  barren  the  number  should  be  minimized; 
but  they  could  not,  as  the  hireling  lawyers 
could,  so  far  as  regarded  suits  in  which,  if 
instituted,  they  would  have  been  concerned, 
reduce  it  to  nothing. 

By  law-taxes,  profitless  suits  are  reduced, 
but  lawyers’- profit-yielding  suits,  in  a certain 
proportion,  reduced  with  them.  By  law-fees, 
profitless  suits  are  reduced,  though  lawyer- 
profit-yielding  suits  are  also  reduced  ; yet  in 
so  far  as  limits  are  set  to  rapacity  by  prudence, 
the  balance  on  the  profit  side  is  increased. 

In  England,  not  to  speak  of  other  countries, 
not  only  at  no  time  has  the  system  of  proce- 
dure acted  upon  been  in  fact  directed  to  the 
ends  of  justice,  but  at  no  time,  by  any  person 
concerned  in  the  carrying  it  on,  has  any  such 
profession  as  that  of  its  being  directed  to  the 
ends  of  justice  been  ever  made. 

With  what  face,  indeed,  could  they  have 
been,  by  any  English  lawyer,  laid  down  as  the 
exclusively  proper  ones,  or  so  much  as  simply 
the  proper  ones,  seeing  that  the  ends  uni- 
formly pursued  by  English  judges  (who,  with 
here  and  there  the  exception  of  a scrap  or 
two  of  legislative-made  law,  have  been  at  the 
same  time  their  own  legislators)  are  in  a state 
of  perpetual  opposition  to  the  ends  of  justice? 

Hence  it  is,  that  from  beginning  to  end,  an 
English  book  of  procedure  (book  of  practice 
is  the  name  of  such  a book  among  English 
lawyers)  presents  no  other  object  than  a sys- 
tem of  absurdity  directed  to  no  imaginable 
good  end. 

An  all-comprehensive  code  of  substantive 
law,  having  for  its  end  in  view  (in  so  far  as 
the  ruling  one,  and  the  sub-ruling  few,  can 
be  brought  to  admit  of  it)  the  greatest  hap- 
piness of  the  greatest  number,  each  part  of 
it  present,  to  the  minds  of  all  persons  on  whose 
conformity  to  its  enactments  its  attainment  of 
such  its  end  depends : — an  all-comprehensive 
code  of  adjective  law,  otherwise  called  a code 
of  judicial  procedure,  having,  for  its  end  in 
view  thegiving,  tothe  utmost  possible  amount, 
execution  and  eflfect  to  the  enactments  of  the 
substantive  code : — such  is  the  description  of 
the  instruments  which  the  people  (in  so  far  as 
apprised  of  their  most  important  interests^ 
look  for,  at  the  hands  of  Uic  government ; — 


such  are  the  securities  which  in  a government, 
in  the  breasts  of  the  members  of  which  any 
regard  for  the  greatest  happiness  of  the  greatest 
number  had  place,  would  lose  no  time  in 
bringing  into  existence. 

Such  are  the  indispensable  instruments  of 
felicity  and  security,  which  the  implacable 
enemiesofboth — the  lawyertribe,  underallits 
diversifications — will  leave  no  stone  unturned 
to  prevent  from  coming  into  existence : the 
actually  existing,  indiscriminate  defenders  of 
right  and  wrong  in  one  house  — the  quondum 
indiscriminate  defenders  of  right  and  wrong, 
now  exalted  into  exclusive  defenders  of  wrong 
in  another  house. 

It  is  a maxim  with  a certain  class  of  re- 
formists, not  to  give  existence  or  support  to 
any  plan  of  reform,  without  the  consent  and 
guidance  of  those  to  whose  particular  and 
sinister  interest  it  is  in  the  strongest  degree 
adverse  ; not  to  do  away  or  to  diminish  any 
evil,  but  by  the  consent,  and  under  the  gui- 
dance of  those  by  whom,  for  their  own  ad- 
vantage, it  has  been  created  and  preserved. 

Fromthis.maxim,  if  consistently  acted  upon, 
some  practical  results,  not  unworthy  of  obser- 
vation, w'Ould  follow': — 

For  settling  the  terms  of  a code  having  for 
its  object  the  prevention  of  smuggling  in  all 
its  branches,  — sole  proper  referees,  a com- 
mittee, or  bench  of  twelve  smugglers. 

For  a nocturnal-housebreaking-preventive 
code,  — a committee  of  twelve  nocturnal 
housebreakers. 

Fora  highway-robbery-preventive  code  — 
a committee  of  highway  robbers. 

For  a pocket-picking-preventive  code,  (in 
the  physical  sense  of  the  word  pocket-pick- 
”'&i)  — a committee  of  unlicensed  pickpoc- 
kets. 

For  a swindling-preventive-code,  or  say 
an  obtainmcnt-on-false-pretences-prcventive 
code,  — a committee  of  swindlers  called  swin- 
dlers, or  of  sw'indlers  called  Masters  in  Chan- 
cery, including  the  Master  of  the  Rolls;  or 
a committee,  bench,  board,  or  jury  — no  mat- 
ter which  the  appellation,  so  the  apostolic 
number,  twelve,  be  retained,  composed  dc 
medietate : half  of  swindlers  unlicensed,  and 
imentrusted  with  the  i)Ower  of  extortion  — 
the  other  half  licensed,  and  invested  witii 
the  power  of  extortion,  the  jus  extorquendi, 
the  jus  nocendi,  in  its  most  irresistible  and 
profitable  shape. 

For  a female-chastity-sccuring  code, — a 
committee  of  twelve  ladies-procuresses. 

No  housebreaker  has  an  interest  in  pre- 
venting the  abolition  of  housebreaking,  no 
highwayman  in  preventing  the  abolition  of 
highway  robbery,  no  pickpocket  in  preventing 
the  abolition  of  pocket-picking,  no  sinecurist 
or  Master  in  Chancery,  or  other  swindler,  in 
preventing  the  abolition  of  the  praetiee  of 
obtaining  money  by  false  pretences,  i;«J  lady- 


14  riUNCIPLES  OF  JU 

procuress  in  preventing  the  abolition  of  female 
unchastity: — no  such  practitioner,  male  or 
female,  stands  engaged  to  resist  the  abolition 
or  curtailment  of  his  or  her  means  of  liveli- 
hood, by  any  interest  comparable  in  point  of 
magnitude  and  intensity  with  that  which  an 
English  judge  has  in  preserving  the  rule  of 
action  from  any  change  from  vyhich  human 
misery  w'ould  be  lessened,  and  his  own  piolit, 
which  with  so  much  ingenuity  and  success 
lias  been  so  intimately  and  inseparably  inter- 
woven with  it,  and  rendered  proportionable 
to  it,  reduced. 

Tlie  Westminster-IIall  common-lawjudges, 
in  dilFerent  groiipes — in  some  instances  col- 
lectively, in  others  severally — (shared  among 
tliem  as  they  can  agree,)  possess  and  c.vercise 
apow’erof  making  law — ot  making  that  w'hich 
has  the  bad  effect,  w'ithout  any  of  the  good 
effect  of  law,  ad  libitum,  without  any  controul 
but  that  of  a legislature,  which  is  in  league 
with  them  by  a community  of  sinister  inte- 
rest, and  leaves  to  them  the  charge  of  exer- 
cising depredation  and  oppression,  in  cases  in 
which  fear  or  shame  would  prevent  its  ope- 
rating to  that  effect  by  its  own  hands. 

Lord  Tenterden  dismisses  unpunished  (in- 
deed, how  could  he  have  done  otherwise  ?)  an 
extortioner,  with  whom  he  has  a fellow  feel- 
ing, with  whom  he  is  in  partnership,  whose 
profit  is  his  profit.  This  fact  has  been  held 
up  to  the  view  of  Mr.  Peel,  and  Mr.  Peel 
will  do  nothing  without  the  advice  and  con- 
sent of  Lord  Tenterden,  whose  wisdom,  mag- 
nanimity, disinterestedness,  and  public  spirit, 
he  can  never  sufficiently  admire. 

Upon  the  money  which,  — instead  of  being 
secured  to  and  divided  between  the  dis- 
tressed debtor  and  his  frequently  no  less  dis- 
tressed creditor,  the  gaoler  (dignified  w'ith  the 
title  of  Marshal)  of  the  prison  called  the 
King’s  Bench  prison,  — this  gaoler  can  con- 
trive to  squeeze  into  his  own  pocket,  depends 
the  value  of  the  place  to  the  possessor,  and 
thence  to  the  patron,  the  Chiefijustice  of  the 
said  King’s  Bench. 

Into  the  mind  of  a Member  not  in  office, 
suppose  any  such  conception  to  have  found 
entrance,  as  that  the  money  of  a debtor 
would  be  more  beneficially  disposed  of,  if 
divided  amongstlns  creditors,  than  if  divided 
between  the  Marshal  and  the  Chief-justice 
of  the  King’s  Bench,  — and  to  move  for  leave 
to  bring  in  a bill  for  this  purpose — what,  in 
such  a case,  would  be  the  course  taken  by- 
Mr.  Peel?  He  would  cause  it  to  be  under- 
stood, that  if  the  bill  were  entrusted  to  him 
he  would  take  charge  of  it:  a proposition, 
of  the  advantageousness  of  which  it  would 
not  be  possible  for  the  member,  be  he  who 
he  may,  not  to  be  persuaded.  The  bill  is 
now  in  Mr.  Peel’s  hands.  What,  then,  if  he 
acts  with  any  consistency,  will  he  do  with  it  ? 
He  will  recommend  it  to  the  care  of  Mr. 


DICIAL  PllOCEDURE.  [C».  M 

I .Junes  ' and  Lord  Tenterden,  and  will  be 
guided  iilfogether  by  their  invaluable  assist- 
ance and  advice. 

A man,  indicted  for  manslaughter  by  driv- 
ing a load  over  the  body  of  the  deceased,  was 
aciiuiited.  Wliy  V because  he  did  not  do  the 
act  ? No:  but  because  by  Mr.  Nobudy-knows- 
who,  who  drew  the  indictment,  the  condition 
of  the  caualri/,  in  respect  of  sex,  and  aptitude 
for  marriage  (nomenclature  is  in  this  instance 
an  operation  of  the  most  perilous  delicacy,) 
had  been  averred  ; and  by  those  who  should 
have  proved  it,  had  not  been  proved.  By 
the  care  of  Mr.  Peel’s  sublaborators,  in  one 
of  his  bills,  a clause  had  been  inserted,  by 
which  the  necessity  of  the  averment  in 
question,  and  proof  made  of  it,  would  have 
been  saved.  But  by  the  wisdom  of  a majority 
of  those  wise  men  of  the  West,  it  had  been 
perceived,  that  by  the  omission  of  matter  so 
indispensable  in  the  eyes  of  the  common  law, 
“ too  great  a laxitg  in  pleading  would  have 
been  introduced.” 

One  reason  had  been  alleged  why  the 
defendant,  if  a murderer,  should  not  suffer 
as  such  : and  the  reason  was,  that  by  the 

drawer  of  the  indictment,  the  nature  of  the 
road  had  not,  in  point  of  law,  been  explained, 
— whether  it  was  a king’s  highway,  or  n-hat 
else  it  was.  This  objection,  formidable  as 
it  was,  was  overruled  by  the  learned  jmlge. 
Lord  Chief- justice  Best;  whose  liberality 
and  sense  of  justice  stood  thus  conspicuously 
manifested. 

But  the  objection  about  the  condition  of 
the  cavalry  was  too  material  and  too  strong, 
even  for  his  Herculean  shoulders.  This  ob- 
jection was  pronounced  by  him  a fatal  one  : 
to  have  found  it  obviated  by  a clause  in  an  act 
of  Mr.  Peel’s,  had  been  his  hope  ; but  alas!  on 
inspection,  the  clause  was  not  be  found. 

Thus  it  is,  that  by  the  deliberate,  and  so 
recently  declared  judgment — that  judgment 
a unanimous  one,  of  tlie  twelve  Wise  Men  of 
the  West — it  is  conclusively  established,  that 
(not  to  speak  of  other  functionaries  of  the 
law)  the  power  of  granting  etlectual  par- 
don to  all  criminals — murderers  in  particular, 
not  excepted — belongs  incontestibly  to  every 
person  by  whom  the  function  of  penning  the 
instrument  of  accusation  is  performed. 

With  this  licence,  xvanting  to  himself  is 
every  murderer,  who,  by  his  murders  or  other- 
wise, having  provided  himself  with  the  money, 
omits  to  offer  to  the  draughtsman  whatever 
sum  may  be  retiuisite,  to  the  insertion  of  the 
mercy-administering  surplusage : wanting  to 
himself,  disrespectful  to  the  luminaries  of  the 
law — the  twelve  judges — is  the  draughtsman 
by  whom  so  advantageous  an  offer  is  refused. 
What  danger  for  him  can  there  be,  from  the 
acceptance  of  it  ? So  many  of  these  omis- 
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sions  as  there  have  been  in  time  past,  none 
of  them  producing  any  suspicion  of  sinister 
design : so  easy,  so  frequent,  such  omissions 
trithvut  sinister  design,  — who  shall  be  uncha- 
ritable enough  to  pronounce  intcntionality  in 
any  future  instance,  whatever  it  be  ? 

By  the  functionary  in  question,  true  it  is, 
that  in  consequence  of  the  omission,  a good 
sum  of  money,  say  a thousand  pounds,  has 
been  received. 

But  from  thence  does  it  follow  that  it  was 
really  his  intention  that  guilt  should  escape? 
Forbid  it,  candour  !— forbid  it,  justice  ! The 
judges,  are  they  not  ministers  of  justice? 
Tliis  draughtsman,  is  he  not  a minister  of 
justice  likewise  ? 

Let  but  a man  be  tlie  minister  of  justice, 
and  whatsoever  be  the  quantity  or  quality  of 
tl’.e  mischief,  in  the  ])roduction  of  which  he  is 
instrumental, — whatsoever  be  the  quantity 
of  the  money  which  he  gains  by  its  being 
produced,  — (in  such  sort,  that  were  not  the 
mischief  produced,  the  money  would  not  be 
received:)  it  is  not  to  be  supposed  that  it 
was  his  intention  that  mischief  should  be  pro- 
duced ; it  is  not  to  be  supposed  that,  what- 
soever be  the  money  gained  by  producing  it, 
he  will  ever  intentionally  contribute  to  the 
production  of  it  in  future. 

Captain  Macheath,  when,  pistol  in  hand,  he 
said  to  the  passenger,  “ Give  me  your  purse  or 
you  are  a dead  man,”  and  he  received  the  purse 
with  live  guineas  in  it  accordingly, — was  it 
his  intention  to  receive  the  money,  and  con- 
vert it  to  his  own  use  ? Yes : for  his  style  and 
title  was  Captain  Macheath.  But  suppose  his 
style  and  title  had  been  Mr.  Justice  Macheath 
— or  suppose,  that  after  having  been  convicted 
of  the  robbery,  instead  of  the  gallows  he  bad 
been  raised  to  the  bench,  — would  he,  even  in 
the  last  case,  have  been  guilty?  — would  it 
have  been  his  intention  either  to  have  recei- 
ved the  money,  or  to  have  shot  the  passenger, 
in  the  case  of  his  not  receiving  it  ? Oh  no  : 
the  patent  of  appointment  would  have  rela- 
tiun  backwards  : nothing  more  easy,  nothing 
more  conformable  to  precedent.  The  King 
can  do  no  wrong  upon  the  throne.  The 
King’s  judge  can  do  no  wrong  upon  the  King’s 
Bench  — can  he.  Lord  Tenterden  ? — can  he, 
protector  and  partner  of  the  tipstaff? 

CHAPTER  III. 

PROCEDURE ITS  REI..\TIOX  TO  THE  REST  OF 

■IHE  LAW. 

A PROCEDURE  CODE  is  an  accessory  code, 
which,  as  we  have  seen,  has  for  its  end  in 
view,  and  occupation,  the  giving  c.xecution 
and  effect  to  a correspondent  principal  code. 

Hence  comes  a natural  supposition  : the 
substantive  code  sboulil,  as  mathematicians 
say,  be  given,  or  the  adjective  can  have  no 


meaning  ; the  substantive  being  throughout  a 
necessary  object  of  reference. 

To  a certain  extent  and  degree,  this  is  cor- 
rect and  undeniable.  To  a certain  extent  it 
does  not  apply.  If  it  did  apply  to  its  whole 
extent,  this  work  would,  from  first  to  last,  be 
unintelligible  and  useless. 

The  procedure  code,  in  so  far  as  it  is  clear 
it  ought  to  be,  has  for  its  purpose,  and  end, 
and  occupation,  two  things:  the  exercising, 
for  the  avowed  purposes  mentioned  in  the 
substantive  code,  powers  of  all  sorts  over 
persons  and  things  ; and,  in  the  next  place, 
coming  at  the  truth  of  the  case  in  regard  to 
matters  of  fact,  to  wit,  such  matters  of  fact  as 
are  necessary  to  give  warrant  and  justification 
to  the  exerci.se  of  those  same  powers  — say 
means  of  execution  and  means  of  proof,  or,  in 
one  word,  evidence.  Of  these  two  desideraia, 
the  first  mentioned  is  the  first  in  the  order 
of  design,  and  in  the  order  of  importance. 
But  in  practice,  that  which  is  to  constitute 
the  warrant,  must  precede  the  operation  for 
whicli  it  is  to  afford  the  warrant. 

Here,  then,  comes  the  line  of  distinction — 
the  distinction  between  that  part  of  the  pro- 
posed system  of  ])rocedure,  which  may  be 
given  without  the  previous  exhibition  of  any 
part  of  the  system  of  substantive  law,  and 
that  part  which  cannot.  The  means  for 
coming  at  the  truth,  as  to  matters  of  fact, 
are  the  same  in  all  cases:  the  means  for  ob- 
taining and  exercising  the  powers  necessary  to 
the  giving  execution  and  effect  to  the  or- 
dinances of  substantive  law,  are  the  same  in 
all  cases. 

But  of  this  general  application  of  machi- 
nery, different  ordinances  of  substantive  law 
require  the  application  of  different  engines 
or  instruments  to  be  brought  into  exercise. 
On  which  occasion,  which  instrument  shall 
be  brought  into  exercise,  and  bow  applied — 
this  will  depend  upon  the  particular  portion 
or  article  of  substantive  law,  to  which,  for 
the  purpose  of  giving  effect  to  it,  application 
is  to  be  made  of  it. 

Taking  possession  of  a man’s  body,  for  the 
piM'pose  of  securing,  on  his  part,  compliance 
with  ordinances  — ordinances  of  the  substan- 
tive law,  and  thence,  tbo.se  of  adjective  law 
employed  in  giving  effect  to  them.  This 
power,  once  possessed,  is  in  its  nature,  ap- 
plicable to  any  one  purpose  as  well  as  any 
other : to  the  exaction  of  service  in  any 
shape  — to  the  infliction  of  punishment  in  any 
shape. 

So  in  regard  to  taking  possession  of  a mass 
of  property  : to  the  above  purpose  is  added, 
in  this  case,  the  allotment  of  it,  in  kind  or  in 
value,  in  satisfaction  of  debts  due. 

So  in  regard  to  the  means  of  communica- 
tion — of  communication  between  person  and 
person  — of  commiinicalion  bet  ween  perse  ns 
and  things,  whether  for  the  purpose  of  exe- 
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cution,  or  the  purpose  of  proof — the  catalogue 
of  these  will  require  to  be  a perfect  one. 

In  a word,  on  looking  over  the  titles  of 
the  several  chapters  of  this  work,  it  will  be 
seen,  that  the  points  therein  respectively 
brought  to  view,  require  all  of  them  to  be 
settled  for  every  extensive  substantive  code 
that  can  be  imagined. 

But  different  judicial  services  — judicial 
service  in  different  shapes  — require  so  many 
different  operations  to  be  performed,  for  the 
application  of  the  general  ap|)aratus  of  powers 
to  their  several  particular  purposes.  Different 
modes  of  [ninishment  require  so  many  dif- 
ferent operations,  or  sets  of  operations,  to  be 
performed  in  the  application  of  the  general 
powers  over  person,  property,  reputation,  and 
condition  in  life — to  be  applied  to  the  pur[)Ose 
of  inflicting  the  particular  species  of  suffer- 
ing allotted  to  each  species  of  offence.  These, 
then,  must  all  be  (/iven,  ere  the  Procedure 
Code  can  be  complete. 

In  the  present  outline,  that  which  can  be 
done,  and  accordingly  is  done,  is  the  bringing 
to  view  the  course  which  it  is  supposed  is 
the  best  that  can  be  pursued,  for  the  purpose 
of  giving  execution  and  effect  to  the  whole 
system  of  substantive  law  — execution  and 
effect  down  to  that  stage  in  which  the  execu- 
tion in  each  instance  (in  the  instance  of  each 
service,  and  in  the  instance  of  each  punish- 
ment) is  actually  to  be  done;  the  (eiior  of 
the  definitive  decree  must  be  accommodated 
and  adapted  to  the  particular  service  — to 
the  particular  punishment. 

On  this  occasion  will  be  seen  one  broad 
feature,  by  which  the  here  proposed  code  will 
be  seen  to  stand  distinguished  from  all  codes 
that  ever  were  establislied.  If  the  one  course 
here  chalked  out  be  the  straight  one,  all  those 
others  will  be  recognized  to  be  composed  of 
aberrations,  exhibiting  variety  of  absurdity, 
and  to  the  unhappy  people  productive  of  va- 
riety of  wretchedness. 

Another  corollary,  of  whi<-h  a general  in- 
timation may  here  be  given,  is  the  compara- 
tive smallness  of  the  diversity  between  the 
course  of  procedure  required  for  the  giving 
execution  and  effect  to  the  non-penal  branch 
of  substantive  law,  and  the  course  requisite 
in  the  case  of  the  penal  branch.  For  giving 
appropriate  execution  and  effect  to  the  non- 
penal  branch,  appropriate  proof  must  be  ob- 
tained and  employed,  and  appropriate  means 
of  execution  provided  and  applied  ; and  with 
little  if  any  difference,  these  will  serve  as  well 
for  penal  as  for  non-penal  cases. 

In  the  penal  cases  of  the  greatest  severity, 
reluctance  as  to  compliance  on  the  part  of  the 
defendant  will  be  greater  than  in  any  non- 
penal  case : and  for  surmounting  reluctance, 
adequate  provision,  so  far  as  the  nature  of  the 
case  admits,  must  in  every  case  be  made.  The 
reluctance  will  be  as  the  affliction.  But  in 
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cases  decidedly  non-penal,  the  affliction  may, 
with  little  exception,  be  as  great  as  any  wliicli, 
in  the  far  greater  number  of  penal  cases,  it 
will  be  found  necessary  to  |)ioduce.  Be  a 
man’s  property  ever  so  vast,  it  is  frequently, 
for  a [uirely  non-penal  purpose  — satisfaction 
to  creditors  — necessary  to  divest  him  of  it; 
and  many  a man,  rather  than  undergo  this 
affliction,  has  doomed  liiinself  to,  and  artually 
suffered,  imprisonment  for  life  — for  life,  and 
that  a very  long  one. 

As  to  the  aberrations  — those  aberrations 
by  wbieh  the  course  of  procedure  has  been 
rendered  a course  of smdi  afflictive  intricacy  — 
they  will  be  found  all  springing  from  one 
source,  — the  opposition  of  the  actual  ends  of 
judicature  to  the  ends  of  justice  — the  oppo- 
sition between  the  interests  of  those  by  whose 
will  that  course  has  been  regulated,  and  the 
interest  of  the  people  whose  destiny  has  been 
dis|)oscd  of  by  it. 

By  this  one  circumstance,  every  anomaly 
will  be  seen  to  be  accounted  for  — every 
object  rendered  plain  and  clear;  without  it, 
every  object  will  be  obscure — the  whole  sys- 
tem will  continue  to  present  to  view  the  same 
chaos  as  at  present. 

Doubtless,  without  a continual  eye  to  the 
mass  of  substantive  law  in  all  its  branches, 
no  such  outline  of  the  course  of  procedure  as 
the  present  could  have  been  delineated  : but 
in  regard  to  the  objects  which  it  was  neces- 
sary should  be  kept  in  view'  by  the  writer,  it 
was  not  necessary  that  they  should  be  pre- 
sented to  the  view'  of  the  reader. 

In  a case  of  civil  procedure,  the  previous 
existence  of  any  offence  is  not  supposed : 
w'hat  is  supposed  is  the  existence  of  a right 
on  the  part  of  some  individual  to  apply  to  a 
court  of  justice,  requesting  the  court  to  con- 
fer on  him  another  correspondent  right;  but 
by  conferring  on  the  individual  so  applying 
the  right  so  applied  for,  it  can  do  no  other- 
w'ise  than  create,  on  the  part  of  some  other 
individual,  a correspondent  obligation  or  mass 
of  obligations  : if  the  individual  on  whom  the 
obligation  in  question  is  thus  sought  to  be 
imposed,  submits  voluntarily  to  have  it  im- 
posed on  him,  there  is  no  law'suit  in  the  case: 
so,  likew'isc,  if  without  inquiring  to  know 
w'hetlier  he  is  w'illing  to  receive  it,  the  judge 
imposes  it  upon  him  of  course. 

Blit  it  the  case  be  such  that  the  judge,  be- 
fore he  proceeds  to  impose  the  obligation  so 
required  to  be  imposed,  causes  application  to 
be  made  to  the  party  in  question,  to  know 
whether  be  be  content  to  have  it  imposed 
upon  him,  and  upon  such  application  so  made 
to  him,  he  refuses  to  submit  to  have  it  im- 
posed on  him,  unless  upon  further  order  to  be 
pronounced  by  the  judge  (upon  hearing  the 
reasons  for  and  against  the  imposition  of  the 
obligation  thus  contended  against) — in  such 
case,  a cause,  suit,  or  litigation  takes  place, 
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and  such  cause,  suit,  or  litigation,  is  termed 
a civil  one.  In  this  case,  as  in  the  case  of  a 
penal  one,  an  offence  is  still  supposed  as  liable 
to  be  committed : nor  without  the  idea  of 
delinquency  can  this  case  any  more  than  the 
other  be  understood ; for  in  this  case  a judg- 
ment, with  an  order  thereupon  grounded,  is 
supposed,  in  the  event  of  the  plaintiff’s  gaining 
his  cause,  to  be  issued  by  the  judge.  But  to 
the  idea  of  a judicial  order,  the  idea  of  an  act 
of  delinquency  is  necessarily  annexed;  for  the 
order  has  no  force,  if  any  act  performed  in 
breach  of  such  order  be  not  considered  and 
treated  as  an  offence. 

Both  an  act  by  which  a penal  suit  is  com- 
menoed,  and  an  act  by  which  a civil  suit  is 
commenced,  suppose  an  act  of  delinquency  or 
offence : the  difference  is,  that  the  acts  by 
Avliich  a penal  suit  is  commenced,  suppose  an 
offbnoe  committed  already  ; whereas  an  act 
by  which  a civil  suit  is  commenced,  does  not 
suppose  any  offence  committed  already — does 
not  suppose  any  offence  as  being  about  to  be 
committed  for  certain  : it  supposes  only  that 
an  offence  will  eventually  be  committed,  if, 
upon  the  judge’s  having  created,  as  above,  the 
obligation  corresponding  to  the  right  required 
to  be  conferred,  any  act  in  breach  of  such  obli- 
gation sliould  come  to  be  committed. 

We  proceed  to  the  consideration  of  the  se- 
verai  ends  of  procedure  considered  in  respect 
of  the  penal  branch  of  it.  The  ultimate  ends 
of  penal  procedure  are  two.  Of  these,  the 
main  and  positive  end  is  the  infliction  of  the 
punishment  in  question,  including  the  admi- 
nistering of  the  several  species  of  satisfaction 
attached  to  the  lot  of  punishment  in  question, 
in  the  cases  where  mixed  species  of  satisfaction 
respectively  have  place.  The  negative  ulti- 
mate end  is  the  non-infliction  of  the  lot  of 
punishment  in  question  in  each  case,  as  the 
individual  in  question,  in  the  event  of  his  not 
having  committed  or  been  a partaker  in  the 
alleged  individual  offence,  is  entitled  to  have 
this  protection  of  the  innocent. 

Collateral  or  incidental  ends  of  penal  pro- 
cedure : the  avoidance,  as  far  as  is  possible,  of 
the  several  inconveniences  which,  in  a greater 
or  less  degree,  are  inseparable  from  the  course 
of  action  by  which  a penal  suit,  action,  or  pro- 
secution, as  it  is  called,  is  carried  on.  These 
inconveniences,  considered  in  respect  of  their 
origin,  may  be  termed  by  one  general  or  com- 
mon appellation,  juridical  or  legal  vexation. 

Of  juridical  vexations,  the  principal  modifi- 
cations may  be  enumerated  as  follows  : — 

1st,  Consumption  of  time,  understood  in  a 
ray  supposed  to  be  unpleasant 

'Id,  Confinement  in  respect  of  place ; obli- 
gation of  being  in  some  place  in  which  it  is 
unpleasant  or  prejudicial  to  a man  to  be  ; ob- 
ligation of  not  being  in  some  place  in  which 
t would  be  pleasant  or  advantageous  to  a 
man  to  be.  I 
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I Sd,  Pecuniary  expense,  loss,  or  charge. 

I 4th,  Anxiety  of  mind,  a pain  grounded  on 
; the  apprehension  of  being  subjected  to  one  or 
more  of  the  modifications  of  inconvenience 
I above  mentioned.  Of  these  several  modifica- 
tions of  forensic  vexation,  the  pecuniary  ex- 
pense is  the  most  prominent;  and  this  partly 
because  the  existence  of  it,  in  a degree  worth 
j regarding,  is  capable  of  being  more  precisely 
ascertained  than  in  any  of  these  other  cases; 
partly  because  the  amount  of  it  is  capable  of 
being  more  exactly  measured. 

These  inconveniences,  or  some  of  them, 
have  a mutual  tendency  to  increase  and  ge- 
I nerate  each  other : confinement  in  respect  of 
place  will  oftentimes  be  productive  of  pecu- 
niary expense ; pecuniary  expense,  or  the  ap- 
prehension of  it,  will  be  productive  of  con- 
finement in  respect  of  place,  viz.  in  as  far  as, 
for  the  purpose  of  saving  the  expense,  a man 
either  stays  at  home,  instead  of  going  a jour- 
ney, or  goes  a journey,  instead  of  staying  at 
home  as  he  would  have  done  otherwise. 

The  avoidance  of  delay  is  termed  an  end 
of  the  second  order ; because  delay  itself, 
though  indisputably  an  inconvenience,  s v.ot 
in  its  effects  distinguishable  from  the  incon- 
veniences of  the  first  order  — the  incon- 
veniences to  which  the  several  ends  of  the 
first  order  respectively  bear  reference  ; for 
into  one  or  other  of  these  same  inconveniences 
it  may  in  every  case  be  resolved. 

In  speaking  of  delay,  it  must  all  along  be 
understood,  that  to  the  business  of  the  branch 
of  procedure  in  question,' as  to  every  other 
business,  a-certain  portion  of  time  is  altogether 
necessary  ; by  delay,  therefore,  neither  more 
nor  less  is  understood  than  the  consumption 
of  any  portion  of  time  over  and  above  the 
portion  oftimeabsolutely  necessary — the  por- 
tion of  time  that  would  be  sufficient  for  the 
accomplishment  of  the  several  ends  of  proce- 
dure in  their  respective  greatest  degrees  of 
perfection,  whatever  it  may  be. 

So  far  as  the  delay  continues,  so  far  the 
main  positive  ultimate  ends  of  procedure  re- 
main unaccomplished. 

From  delay,  again,  in  certain  cases,  may 
arise  a result  contrary  to  the  negative  ultimate 
end  of  procedure  ; in  other  words,  from  delay 
may  arise  the  conviction,  and  thence  the 
punishment,  of  the  non-guilty  ; as  for  exam- 
ple, by  the  deperition  of  evidence  necessary  to 
the  proof  of  innocence. 

From  delay  may  arise  forensic  vexation  in 
any  of  its  already  enumerated  shapes. 

The  avoidance  of  precipitation  may  be 
ranked  as  an  end  of  the  second  order,  for  the 
same  reasons  that  apply  to  the  case  of  delay. 
But  the  mass  of  inconvenience  of  which  it  is 
liable  to  be  productive,  is  upon  the  whole 
even  less  considerable,  or  at  least  less  diver- 
sified. In  the  case  of  delay  there  is  a cer- 
tain inconvenience ; for  so  long  as  it  lasts, 
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there  is  a denial  of  justice : in  the  case  of 
precipitation,  there  is  no  inconvenience,  but 
what,  in  the  first  instance,  is  contingent. 
The  inconveniences  appertaining  to  precipita- 
tion are  no  other  than  the  disaccoinplishnient 
or  frustration  of  one  or  other  ot  the  two  ulti- 
mate ends  of  procedure;  in  other  words,  they 
can  scarcely  consist  of  anything  else  but 
cither  the  non-conviction  of  some  one  who  is 
guilty,  or  the  conviction  of,  and  consequent 
punishment  of,  some  one  who  is  not  guilty. 
Supposing  it  to  be  productive  of  either  of 
these  ultimate  inconveniences,  precipitation 
can  scarcely  be  productive  of  any  one  of  the 
collateral  or  incidental  inconveniences,  viz. 
local  confinement  and  expense,  unpleasant 
occupation,  anxiety  of  mind  : on  the  contrary, 
the  effect  of  it  is  to  reduce  these  several  col- 
lateral inconveniences  to  a quantity  inferior 
to  that  in  which  they  would  exist  otherwise. 
In  this  point  of  view,  so  far  from  being  pro- 
ductive of  inconvenience,  it  is  productive  of 
advantage  — an  advantage  which  would  be 
clear  and  desirable  upon  the  whole,  were  it 
not  for  the  chance  of  danger  of  which  pre- 
cipitation is  productive,  viz.  the  danger  of 
giving  birth  to  one  or  other  of  the  two  above- 
mentioned  ultimate  inconveniences  — the 
inconveniences  corresponding  respectively  to 
the  two  ultimate  ends  of  this  branch  of  pro- 
cedure. 

The  idea  of  precipitation  may  be  thus  fixed 
and  explained.  A certain  quantity  of  time  is 
supposed  to  be  necessary  to  give  room  for  the 
several  actions  and  reflections,  on  the  part  of 
the  several  individuals  concerned,  which  are 
considered  as  necessary  to  afford  to  the  judge 
the  best  chance  for  rendering  justice;  i.  e. 
for  the  accomplishment  of  the  two  ultimate 
ends  of  procedure  above  mentioned. 

Precipitation  is  considered  as  taking  place, 
when  in  any  part,  anything  is  supposed  to  be 
struck  off  or  defalcated,  from  the  supposed 
necessary  length  of  time.  Thus,  if  a cause 
be  supposed  to  be  of  that  importance,  that 
after  the  hearing  of  all  the  proofs,  a less  time 
than  a week  cannot,  it  is  supposed,  be  suffi- 
cient, on  the  part  of  the  judge,  to  be  employ- 
ed in  the  consideration  of  them,  and  the 
time  employed  by  the  judge  in  the  considera- 
tion of  them  is  no  more  than  a single  day ; in 
such  cases  the  judge  must,  by  the  supposition, 
be  deemed  chargeable  with  precipitation.  If, 
then,  in  consequence  of  such  supposed  preci- 
pitation, the  judgment  actually  given  by  the 
judge  is  repugnant  to  one  or  other  of  the 
ultimate  ends  of  justice,  in  this  case  the  mis- 
chief correspondent  to  such  ultimate  end  is 
actually  produced.  But  in  the  opposite  case, 
t.  e,  if  the  decision  of  the  judge  be  conform- 
able to  the  ultimate  ends  of  justice,  no  mis- 
chief at  all  is  produced  by  precipitation  : the 
contingency  is  not  reduced  to  act ; on  the 
contrary,  so  far  from  being  productive  of 
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inconvenience,  the  supposed  precipitation  is 
productive  of  advantage  upon  the  whole, 
since  by  virtue  of  it  as  much  time  as  corre- 
sponds to  the  delay  thus  saved,  is  saved. 

Thus,  again,  if  the  time  allowed  by  the 
judge  for  the  appearance  of  a witness  is  but 
three  days,  and  the  time,  W'hich  a person 
whose  opinion  is  supposed  to  be  the  staadurd, 
would  fix  upon  as  necessary  for  the  purpose, 
is  four  days,  the  judge  would  of  course,  in 
the  opinion  of  such  persons,  stand  charge- 
able with  precipitation,  if,  then,  the  witness 
accordingly,  for  want  of  sufficient  time,  fail 
in  making  his  appearance  witliin  the  time  in 
question,  and  for  want  of  his  appearance  an  un- 
j ust  decision  is  given  by  the  j udge  — u decision, 
contrary  to  one  or  other  of  the  two  ultimate 
endsof  justice  ; — in siioh case,  the  contingent 
inconvenience  attached  to  the  supposed  pre- 
cipitation, is  converted  into  a real  one.  But 
if,  notwithstanding  the  supposed  preci[)ita- 
tion,  the  witness  docs  make  his  appearance 
within  the  time,  and  that  without  any  foren- 
sic vexation  produced,  on  the  part  of  him  or 
anybody  else  (for  example,  without  injury 
to  his  health,  or  to  the  value  of  his  time,  or 
increase  of  expense,)  — in  such  case,  the  sup- 
posed  precipitation  turns  out  to  be  no  real 
precipitation,  or  at  least  not  to  be  productive 
of  any  ultimate  inconvenience,  nor  of  any 
prejudice  to  any  of  the  ends  of  justice.  On 
the  contrary,  the  consequence,  and  only  con- 
sequence of  it,  consists  in  a real  and  positive 
conveniejice,  since  a portion  of  delay,  to  the 
amount  of  a day,  is  saved. 

However,  even  on  this  supposition,  a cer- 
tjiin  degree  of  inconvenience  may  be  produced 
by  the  precipitation,  upon  the  whole.  Since 
the  idea  of  a judge,  whose  conduct  is  marked 
in  general  with  precipitation,  cannot  but  be 
productive  of  a general  alarm,  for  want  of 
the  requisite  measure  of  delay  and  considera- 
tion : each  person  conceiving  himself  liable  to 
appear  in  the  character  of  a suitor,  will  be- 
come apprehensive  of  seeing  the  ends  of  jus- 
tice contravened  to  his  prejudice : he  will  l>e 
apprehensive  lest,  if  he  become  an  accuser, 
the  party  whom  he  accuses  be,  for  want  of 
due  consideration  on  the  part  of  the  judge, 
acquitted,  though  guilty  ;•  lest  in  the  event 
of  bis  coming  under  accusation,  he  may,  for 
like  want  of  consideration  on  the  part  of  the 
judge,  be  convicted. 

If  the  enumeration,  made  as  above,  of  the 
several  objects  to  be  aimed  at  in  the  charac- 
ter of  the  endsof  procedure,  is  proper  as  far 
as  it  goes,  and  complete,  the  several  ends  will 
furnish  so  many  j^rinciples,  by  which  the  pro- 
priety of  every  regulation,  proposed  in  the 
cliaracter  of  a regulation  of  procedure,  may 
be  tried. 

Should  any  consideration  present  itself, 
which,  serving  in  the  character  of  a reason 
to  evince  the  utility  of  the  provision  to  which 
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it  is  thus  applied,  shall  at  the  same  time  ap- 
pear incapable  of  being  ranked  under  any  of 
the  above  principles ; in  other  words,  though 
good  in  itself,  ?.  e.  serving  to  evince  the  uti- 
lity of  the  provision  in  some  other  respect,  it 
should  be  found  not  to  be  of  a nature  to 
evince  the  subserviency  of  the  provision  in 
question  to  any  one  of  the  above  ends ; — in 
such  case,  the  enumeration  of  these  ends  — 
the  enumeration  of  the  correspondent  prin- 
ciples — wall  in  so  far  turn  out  to  be  incom- 
plete ; on  the  contrary,  if  no  such  independent 
reason  be  to  be  found,  it  follows  that  in  this 
single  chapter  is  contained  a test  by  which 
the  propriety  of  every  imaginable  provision 
of  procedure  may  be  tried  and  determined. 
And  in  that  case,  the  pains  taken  in  the  in- 
vestigation of  them,  and  in  exhibiting  the 
nature  of  their  relation  to  each  other,  will 
not  have  been  ill  bestowed. 

This  catalogue  of  ends,  is  it  correct  and 
complete,  and  the  relation  between  the  seve- 
ral articles  accurately  made  out  and  esta- 
blished ? The  foundations  of  the  rationale  of 
procedure  are  then  laid,  and  laid  for  ever.  A 
standard  is  constructed,  by  which  the  pro- 
priety of  every  rule  and  disposition  of  law, 
in  this  behalf,  that  has  anywhere  been  esta- 
blished, or  can  ever  come  to  he  proposed, 
may  be  tried  and  determined.  A rule  of  es- 
tablished practice,  established  anywhere,  in 
this  behalf,  is  it  defective  in  any  respect,  or 
supposed  to  be  defective?  It  must  be  in  re- 
spect of  its  tendency  to  produce  some  of  the 
inconveniences  corresponding  to  the  above 
ends.  A rule  — is  it  proposed  anywhere,  as 
promising  to  occupy  a useful  place  in  the  code 
of  procedure  ? Its  utility,  if  it  possesses  any, 
must  consist  in  the  tendency  it  has  to  be  sub- 
servient, in  some  distinct  and  assignable 
way  or  other,  to  the  attainment  of  one  or 
more  of  those  ends ; to  the  prevention  or  di- 
minution, in  some  way  or  other,  of  some  one 
article  or  articles  in  the  corresponding  list  of 
inconveniences. 

A system  of  procedure,  with  what  skill 
soever  directed,  will  be  liable,  notwithstand- 
ing, to  give  birth  to  a variety  of  mischiefs, 
or  say  inconveniences.  These  mischiefs,  va- 
rious as  they  are,  will  however  be  found  all 
of  them  reducible  to  the  following  heads : — 
In  the  penal  branch, 

1.  Impunity  of  delinquents. 

2.  Undue  punishment,  viz.  punishment  of 
non-delinquents,  or  punishment  of  delin- 
quents otherwise  than  due. 

In  the  non-penal  branch, 

3.  Frustration  of  well-grounded  claims. 

4.  Allowance  of  ill-grounded  claims. 

5.  Expense. 

6.  Vexation. 

7.  Delay. 

8.  Precipitation, 

9.  Complication. 

So  many  mischiefs  as  are  liable  to  be  found 


in  a system  of  procedure,  so  many  mischiefs 
to  be  avoided  in  every  such  system : so  many 
mischiefs,  the  avoidance  of  which  may  in  any 
such  system  be  considered  as  respectively 
constituting  so  many  ends  to  be  kept  in  view. 

If  the  catalogue  of  these  mischiefs  be  com- 
plete, no  provision  that  can  be  proposed  can 
be  entitled  to  a place  in  any  such  system,  but 
in  so  far  as  it  can  be  shown  to  be  conducive 
to  the  attainment  of  one  or  more  of  these 
several  ends. 

If.  at  the  same  time,  it  is  seen  to  be  more 
conducive  to  one  of  these  ends,  than  to  an- 
other or  others,  to  which  it  is  sure  to  be  re- 
pugnant, a comparative  estimate  will  then  be 
to  be  made ; and  for  the  purpose  of  this  esti- 
mate, one  point  to  be  ascertained  will  be  the 
comparative  importance  of  the  end  or  ends 
on  both  sides,  i.  c.  of  the  mischiefs  concerned 
on  both  sides;  in  the  next  place,  the  degree 
of  conduciveness  on  the  part  of  the  provision 
in  question  with  reference  to  each  such  end. 

In  casting  an  eye  over  the  catalogue  of 
these  mischiefs,  some  may  be  observed,  the 
avoidance  of  which  — the  complete  avoid- 
ance— is,  in  conception  at  least,  a possible 
result : to  this  head  may  he  referred  the  four 
first  articles,  and  the  eighth, — impunity  of 
delinquents  — undue  punishment  — frustra- 
tion of  well-grounded  claims  — allowance  of 
ill-grounded  claims,  and  precipitation.  Others 
there  are,  of  which  not  even  in  conception 
can  the  exclusion  appear  possible : to  this 
head  belong  the  articles  of  expense,  vexation, 
delay,  and  complication.  Of  these,  it  will 
be  seen  immediately,  that  to  a certain  degree 
they  are  inseparably  and  essentially  attached 
to  the  business  of  procedure : in  these  in- 
stances, the  object  is  not  to  exclude  tbcm 
altogether,  that  being  plainly  impossible,  but 
on  each  occasion  to  reduce  their  respective 
degrees  or  quantities  to  minimum,  to  the 
lowest  pitch  possible. 

In  looking  over  the  same  list  again  in  an- 
other point  of  view,  another  remark  that  may 
be  made  is,  that  in  some  of  the  instances  the 
result  thus  given  as  mischievous  is  mischievous 
in  its  own  nature.  To  this  head  belong,  evi- 
dently enough,  thefirst  six  articles — impunity 
of  delinquents,  uMdue  punishment,  frustration 
of  well-grounded  claims,  allowance  ot  ill- 
grounded  claims,  expense  and  vexation.  In 
other  instances,  the  result,  though  still  indu- 
bitably mischievous,  can  hardly  be  said  to  be  so 
in  itself ; it  would  not  be  so,  were  it  not  for 
the  property  it  has  of  giving  birth,  or  its  ten- 
dency at  least  to  give  birth,  to  some  one  or 
more  of  the  articles  in  the  list  last  mentioned : 
to  this  bead  belong  the  other  remaining  articles 
— delay,  precipitation,  and  complication. 

Among  the  mischiefs  of  the  first  order,  two, 
and  two  only,  are  such,  that  the  ends  corre- 
sponding to  them  can  be  said  with  propriety 
to  constitute  the  direct  and  ultimate  ends  of 
the  system  of  procedure.  These  are,  in  the 
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piMiiil  branch,  impunity  of  lidinqiienny : in  the 
ri'iii-penal  branch,  frustration  of  well-grounded 
claims.  In  tlie  penal  branch,  the  avoiding  to 
administer  punishment  when  undue,  is  cer- 
tainly an  end  of  very  high  importance,  and 
altogether  necessary  to  be  attended  to  with 
unremitting  and  anxious  care.  It  cannot,  how- 
ever, with  any  propriety,  be  stated  as  consti- 
tuting an  ultimate,  a primary,  a direct  end  of 
the  system  of  procedure.  Why  ? Because  if 
there  were  no  system  of  procedure  at  all,  this 
end  would  be  but  the  more  completely  and 
elfectually  accomplished. 

This  same  observation  may,  it  is  equally 
evident,  lie  extended  with  equal  propriety  to 
four  other  of  the  above  ends — to  that  which 
consists  in  avoiding  to  give  allowance  to  ill 
grounded  claims,  and  to  those  which  respec- 
tively consist  in  avoiding  to  give  birth  to  those 
unhappily  inseparable  Jiccomi)anirnentsofevcry 
sy.stem  of  procedure,  viz.  expense,  and  vexa- 
tion in  other  shapes. 

The  two  ultimate  ends  — avoidance  to 
produce  or  suffer  impunity  on  the  part  of  de- 
linquents— avoidance  to  produce  or  suffer 
frustration  of  well-grounded  claims ; — these 
two  ends,  though  thus  for  the  sake  of  unity, 
symmetry,  and  analogy,  expressed  in  a nega- 
tive form  of  words — in  a plirase  of  a negative 
construction  — are  capable  of  being  expressed 
,tnore  naturally  and  perspicuously  hy  a phrase 
,jn  the  positive  form:  accomplishment  of  the 
.punishment  of  delinquency  — effectuation  of 
•well-grounded  claims. 

In  the  penal  branch,  the  application  of 
puuhihrnent,  with  its  attendant  masses  of 
aatisfaction  in  the  case  where  the  offence  im- 
puted has  really  been  committed;  the  avoid- 
ing the  employment  of  such  coercive  measures 
in  every  case  where  the  offence  has  not  been 
committed;  in  the  civil  branch,  the  collation 
of  the  right  demanded,  in  the  case  where  the 
collation  of  it  is  required  by  a correspondent 
provisionof  the  substantive  law — the  collation 
of  such  right,  and  therewith  and  thereby,  the 
creation  of  the  correspondent  group  of  obli- 
gations; the  avoiding  the  employing  those 
same  coercive  measures,  in  the  case  where  the 
creation  of  the  correspondent  right  is  not  re- 
quired hy  the  substantive  law:  — 

All  these  measures,  both  in  the  penal 
branch  and  in  the  civil,  the  observance  of  all 
these  conditions,  is  comprised  in  one  expres- 
sion,  viz.  rendering  justice — taking  that  course 
in  every  case  which  coincides  with  the  track 
marked  out  beforehand  by  the  finger  of  the 
substantive  law. 

It  being  established,  that  the  proper  end 
and  object  of  the  system  of  procedure  is  to 
render  justice  as  aboveexplained, — the  justice 
that  will  naturally  be  understood  as  that,  the 
rendering  of  which  is  the  end  or  object  thus 
spoken  of — is  the  real  justice  of  the  case: 
meaning  by  real  justice,  that  which  is  such  in 
contradistinction  to  whatever  else  may  appear 


to  be  such  — in  other  words,  as  before,  that 
the  course  taken  shall  be  what  really  is  con- 
formable  to  the  indication  given  by  the  cor- 
respondent portion  of  substantive  law,  in 
contradistinction  to  what,  if  there  be  a diffe- 
rence, is  in  appearance,  and  but  in  appearance, 
thus  conformalde. 

The  distinction  thus  made  wears  the  ap- 
pearance of  subtlety,  and  even  useless  sub- 
tlety; but  when  applied  to  practice,  it  will, 
besides  being  explained,  be  shown  to  be,  in 
more  points  of  view  than  one,  of  very  consi- 
derable importance. 

It  will  be  seen,  in  the  first  place,  that  be- 
tween real  or  abstract  justice,  and  apparent 
justice,  there  is  in  many  cases  a very  palpable 
difference  : in  the  next  place,  that  when  they 
fail  of  coinciding,  it  is  rather  apparent  justice, 
than  real  and  abstract  justice,  that  is  the  di- 
rect end,  and  immediately  important  object 
of  the  system  of  procedure. 

In  another  work,*  I have  already  had  occa- 
sion to  hold  up  to  view,  as  a distinction  of 
cardinal  importance,  the  distinction  between 
mischief  of  the  first  order  and  mischief  of  the 
second  order;  and  so  in  like  manner  of  good, 
in  so  far  as  that  result  is  among  the  effects  of 
the  action  in  ({uestion,  instead  of  evil  as  be- 
fore. But  it  is  only  good  or  evil  of  the  first 
order  that  constitutes  the  effect  produced  by 
real  justice  : the  good  and  evil  of  the  second 
order  depends  wholly  and  solely  (speaking  of 
immediate  dependence)  upon  apparent  justice. 
If  the  decision  given,  being  a decision  by 
which  a man  is  subjected  to  punishment,  be 
conformable  to  apparent  justice,  — in  other 
words,  if  the  universal  persuasion,  the  per- 
suasion entertained  by  everybody  to  whose 
notice  this  case  presents  itself,  is  that  the  man 
was  guilty,  — in  such  case,  though  by  the  sup- 
position the  decision  is  contrary  to  real  justice, 
and  though,  in  virtue  of  the  suffering  of  the 
party  punished,  mischief  of  the  first  order  is 
produced,  yet  the  mischief  remains  barren ; 
no  mischief  of  the  second  order,  or  alarm,  is, 
by  the  very  supposition,  produced  by  it. 

Suppose,  on  the  other  hand,  the  party  ac- 
cused is  really  guilty  of  the  offence:  a decision 
is  given,  pronouncing  him  so,  and  he  suffers 
accordingly;  the  decision  is  in  this  case,  by  the 
very  supposition,  conformable  to  real  justice. 
But  if  it  be  unconformable  to  apparent  justice, 
in  other  words,  if  according  to  universal  per- 
suasion the  man  is  looked  upon  as  not  guilty, 
a mischief  of  the  second  order  is  produced  — 
an  alarm ; and  that  alarm  by  the  supposition  is 
as  strong  as  if  the  party,  thus  looked  upon  as 
innocent,  had  been  so  in  reality. 

In  the  same  way,  mutatis  mutandis,  the  dis- 
tinction between  real  and  apparent  justice 
may  be  applied  in  the  non-penal  branch  of 
procedure.  The  distinction  being  thus  ex- 

* Principles  of  Morals  and  Legislation,  See 
V ol  I.  p.  69,  ei  seq. 
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plained,  it  remains  now  to  bring  to  view,  by 
way  of  example,  a case,  or  a few  cases,  in 
which  it  is  realized,  and  from  thence  to  show, 
(vvhathowever  will  appear  pretty  clearly  with- 
out much  showing, )the  importance  and  utility 
of  this  distinction  in  practice. 

When,  having  been  prosecuted,  a man  who 
in  the  general  estimation  of  the  public  appears 
to  have  been  guilty,  is  acquitted;  by  the  ob- 
servation of  such  acquittal, — by  such  impunity 
as  in  that  case  is  said  to  be  inunirested  by  it,  a 
mischief  of  the  second  order,  an  alarm  at  any 
rate,  is  produced. 

A general  apprehension  is  entertained  of 
similar  manifestations  of  delinquency,  and 
similar  mischiefs,  as  the  probable  result  of 
such  similar  offences.  Offences  are  appre- 
hended, in  the  first  place,  from  the  agency  of 
the  individual  himself,  thus  triumphing  in  im- 
punity, and  encouraged  to  go  on  in  the  path 
of  guilt  by  the  experienced  receipt  of  the 
profit  of  the  offence,  clear  of  the  punishment 
endeavoured  by  the  substantive  law  to  be  at- 
tached to  it : offences  of  the  like  description, 
or  indeed  in  a greater  or  less  degree  of  all  de- 
scriptions, on  the  part  of  other  individuals  — of 
all  individuals  who,  standing  exposed  to  temp- 
tation, may  by  the  observation  of  the  impunity 
enjoyed  in  the  instance  in  question,  be  dis- 
jrosed  to  yield  to  it.  Such  are  the  evil  effects 
which,  in  a greater  or  less  degree,  take  place, 
as  often  as  a man  who,  in  the  general  opinion 
of  the  public,  appears  to  have  been  guilty,  is 
observed  to  have  escaped  punishment. 

If  the  case  were  such,  that  as  well  in  the 
case  of  guilt,  as  in  the  case  of  innocence,  re- 
ality and  appearance  alw'ays  went  together; 
— in  that  case,  no  such  spectacle  of  impunity 
could  by  the  supposition  ever  be  exhibited. 
Hut  in  fact,  this  want  of  coincidence  between 
real  and  apparent  justice  is  observed  to  take 
place  in  but  too  many  instances. 

On  this  occasion,  the  repugnance  admits  of 
two  evils,  both  equally  conceivable.  One  is, 
that  the  party  appearing  in  the  eye  of  public 
opinion  guilty,  shall  notwithstanding,  at  the 
conclusion  of  the  suit,  have  been  treated  by 
the  judge  as  innocent,  in  a manner  uncon- 
formable  to  justice;  mother  w'ords,  shall  have 
been  acquitted. 

The  other  is,  that  the  party  appearing  in 
the  eye  of  the  public  innocent,  shall  notwith- 
standing have  been  treated  by  the  judge  as 
guilty;  in  other  words,  shall  have  been  con- 
victed in  a manner  unconformable  to  justice. 

Of  these  two  cases,  the  former  is  a case 
that,  as  will  be  seen,  is  but  too  frequently 
realized.  A variety  of  causes,  each  of  them 
adequate  to  the  production  of  the  effect,  and 
accordingly  each  of  them  very  frequently  pro- 
ducing it,  w'ill  be  mentioned  further  on. 

The  other  is  a case  which,  though  not  ab- 
solutely without  example,  is  happily,  there  is 
leaaoit  to  think,  very  seldom  realized. 
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In  regard  to  impunity,  that  the  case  of  a 
man  who,  though  guilty,  and  as  such  prose- 
cuted, has  notw'ithstanding  been  acquitted 

is  a frequent  one,  no  person  whatever no 

judge,  no  advocate,  no  person,  how'  partial 
soever  in  his  affection  to  the  estaidislied  sys- 
tem, will  ever  attempt  to  deny:  the  utmost 
that  any  such  person  could  ever  tiiink  of 
affirming,  and  even  this  is  more  than  persons 
so  situated  will  in  general  be  disposed  to 
affirm,  is  — that  when  a man  has  thus  been 
treated  as  innocent,  and  as  such  acquitted, 
he  has  accordingly  been  innocent  in  reality ; 
and  that  the  decision,  though  apparently  un- 
confonnahlc  to  the  disposition  of  the  substan- 
tive law,  was  in  reality  conformable  to  it  — 
that  the  decision,  though  not  conformable  to 
apparent  justice,  was  conformable  to  real  jus- 
tice. The  argument  thus  supposed,  would 
very  seldom  indeed  be  found  conformable  to 
the  fact ; but  what  is  material  to  the  present 
purpose  is,  that  even  though  it  were  conform- 
able to  the  fact,  it  would  not  be  sufficient  for 
the  justification  of  the  system  of  procedure, 
in  which  the  contrariety  in  question  were 
manifested.  That  a system  of  procedure  be 
good  — that  it  be  well  adapted  to  its  proper 
end,  it  is  not  sufficient  that  the  decisions  ren- 
dered in  virtue  of  it  be  conformable  to  real 
justice ; it  is  necessary  that  they  should  be 
conformable  to  apparent  justice:  to  produce 
real  justice,  the  only  true  way  is  to  produce 
that  which  shall  in  the  eye  of  public  oi)inion  be 
apparent  justice.  In  point  of  utility,  apparent 
j ustice  is  everything ; real  j ustice,  abstractedly 
from  apparent  justice,  is  a useless  abstraction, 
not  worth  pursuing,  and  supposing  it  contrary 
to  apparent  justice,  such  as  ought  not  to  be 
pursued. 

From  apparent  justice  flow  all  the  good 
effects  of  justice — from  real  justice,  if  ditfe- 
rent  from  apparent,  none. 

On  the  other  hand,  in  this  same  distinction 
may  be  observed  a circumstance  wbicli  ope- 
rates in  some  degree  as  a remedy  to  a great 
deal  of  injustice  — injustice  which  will  be 
seen  to  be  no  less  entitled  to  the  appellation 
of  real,  than  apparent  injustice.  In  some  cases, 
in  some  countries,  it  will  hapiren,  from  causes 
that  will  be  elsewhere  mentioned,  that  al- 
though particular  instances  of  injustice,  at 
once  real  and  apparent,  are  manifesting  them- 
selves every  day,  yet,  from  the  operation  of 
these  causes,  a considerable  degree  of  confi- 
dence will  notwithstanding  be  entertained  in 
the  system  of  procedure,  as  having  a general 
tendency  to  produce,  in  the  decisions  given 
under  it,  a conformity  to  the  prescriptions 
of  justice.  In  this  case,  the  opinion,  though 
erroneous,  and  founded  on  prejudices  capable 
of  being  pointed  out,  will,  in  the  way  above 
spoken  of,  be  productive  of  salutary  effects. 
Were  the  system  viewed  in  itsgenuine  colours, 
the  alarm  produced  by  it  — the  alarm  of  inse- 
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curity — would  be  extreme  and  univ'ersal.  But 
by  the  effect  of  this  prejudice  the  alarm  is 
lessened;  the  mischiefs  resulting  from  the 
imperfection  of  the  system  cannot,  be  the  pre- 
judice ever  so  strong,  escape  wholly  from  ob- 
servation, but  the  mischiefs,  instead  of  being 
ascribed  to  their  real  cause,  the  imperfections 
of  the  system  of  procedure,  are  ascribed  to 
the  nature  of  things.  That  justice  very  fre- 
quently fails  of  being  done,  is  a truth  too 
palpable  to  be  disputed  — too  palpable  to  pass 
unobserved,  or  unacknowledged ; but  the  no- 
tion is,  that  whenever  it  can  be  done,  it  is 
done;  that  if  in  any  case  it  fails  of  being  done, 
it  is  because  in  that  case,  in  the  nature  of 
things,  it  cannot  be  done.  The  confidence  in 
the  system  remains  in  a manner  entire  — as 
entire  as  if  its  title  to  that  confidence  were 
ever  so  real  and  indisputable. 

CHAPTER  IV. 

JUDICIARY  ESTAIU.ISIIMENT. 

The  arrangements  in  this  proposed  Procedure 
Code  bear  reference  to  a correspondent  judi- 
ciary establishment,  without  which,  execu- 
tion and  effect  could  not  be  given  to  them. 

For  the  list  of  arrangements  proposed  for 
the  establishment  of  it,  see  the  Chapters  in  the 
Constitutional  Code,  from  XII.  to  XXVII. 
inclusive. 

Of  the  leading  features  of  the  system  of 
arrangements,  the  following  summary  inti- 
mation may  in  this  place,  notwithstanding 
the  scantiness  of  it,  be  not  altogether  without 
its  use. 

Exceptions  excepted,  and  those  few  and 
narrow,  and  for  special  causes : — 

1.  Number  of  judges  in  a judicatory,  in  no 
instance  more  than  one.  Judicatories,  each  of 
them  single  seated.  Princijde,  in  one  word, 
the  principle  of  single-seatedness. 

2.  To  the  cognizance  of  every  j udicatory  be- 
long all  sorts  of  cases,  or  say  suits.  Principle, 
in  one  word,  the  principle  of  omnicomiietence. 

3.  From  every  judicatory,  in  every  case, 
apfieal  lies,  to  one  other  judicatory,  and  no 
more.  The  judicatory  appealed  from,  the  i 
immediate  judicature : judicatory  appealed  to, 
the  appellate  judicatory. 

4.  Attached  to  every  judicatory  are — 1.  A 
registrar;  2.  A government  advocate;  3.  An 
eleemosynary  advocate:  the  eleemosynary 
advocate,  for  support  to  the  interests  of  the 
otherwise  helpless,  among  suitors. 

5.  Presiding  each  over  a certain  number  of 
immediate  judicatories,  are  appellate  judica- 
tories: the  number,  such  as  the  experience  of 
the  need  manifested  of  their  service,  shall  have 
indicated. 

In  federal  commonwealths  and  countries  in 
which  the  population  is  thin,  distance  great, 
and  means  of  communication  comparatively 


rare,  it  may  be  of  use  that  they  be  scattered 
over  the  country ; and  where  sub-lcgislutures 
have  place,  for  every  sub-legislature,  and  m 
the  towm  which  is  the  seat  of  it,  there  should 
be  an  appellate  judicatory:  and  thus,  by  the 
efflux  of  suitors  to  the  judicatory,  and  of  mem- 
bers and  other  functionaries  of  the  legislature, 
a good  public,  filled  with  appropriate  apti- 
tude— moral,  intellectual,  and  active  — may 
in  each  of  these  seats  of  business  be  created 
and  preserved. 

But  in  England,  on  the  contrary,  where  the 
communication  is  so  prompt,  and  the  occa- 
sions and  means  so  abundant,  the  demand  for 
a number  of  appellate  judicatories  in  so  many 
places  distant  from  each  other,  seems  hardly 
to  have  place.  The  metropolis,  the  immediate 
centre  of  all  business,  which  at  all  times  will 
be  sure  to  afford  a public,  with  the  a[)titude 
of  which  no  other  town  can  bear  comparison, 
may  serve  for  all  of  them. 

6.  To  every  judge  belongs  the  power  of 
locating  deputes,  permanent  and  occasional, 
in  number  to  which  no  present  limits  can  be 
assigned.  To  the  judge-principal  belongs  a 
salary  in  possession:  to  each  judge-depute 
permanent,  the  office  of  judge-principal,  with 
Hie  salary  annexed  to  it  in  prospect.  By  this 
means,  the  quantity  of  judge-power,  using  the 
term  in  the  same  sense  as  in  the  eases  of  clerk- 
power  and  horse-power,  will  be  at  all  times 
in  sufficiency,  at  no  time  in  excess.  A man 
will  not  accept  the  appointment  of  judge-de- 
pute, in  the  case  where  the  number  of  [lersons 
already  in  that  situation  reduces  the  prospect 
of  succession  to  a quantity  too  small  to  pro- 
duce the  desire.  A judge-depute  is  as  it  were 
an  apprentice  to  his  principal,  learning  his 
trade  in  the  course  of  his  service. 

7.  As  to  the  office  of  judge,  so  as  to  the 
several  offices  of  registrar,  government  advo- 
cate, and  eleemosynary  advocate,  is  the  power 
of  deputation  as  above  allotted. 

8.  When  time  has  given  room  for  judge- 
deputes  in  sufficient  numbers  (each  with 
sufficient  length  of  service)  to  come  into 
existence,  no  [lerson  will  be  capable  of  being 
located  as  a judge-principal,  who  has  not,  for 
a certain  number  of  years,  officiated  as  judge- 
depute. 

9.  At  the  same  time,  no  person  who  has 
ever  acted  in  the  capacity  of  professional  law- 
yer, will  be  capable  of  being  located  in  the 
situation  of  judge. 

10.  In  every  judicatory,  to  serve  as  a check 
upon  arbitrary  power  in  the  situation  ofjudge, 
care  will  be  taken  to  secure  the  presence  of  a 
good  public,  or  say  committee  of  the  public- 
opinion  tribunal.  Elementary  classes,  and  in- 
dividuals entering  into  the  composition  of  this 
committee,  are  these : ~ 

(1.)  Suitors  waiting  for  the  calling  on  of 
their  respective  suits. 

(2.)  Probationary  lawyers,  serving  in  this 
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Beat  of  judicature  a quasi-clerkship,  or  ap- 
prenticeship,— duration  of  it  five  years, — 
during  the  two  last  of  which,  they  are  ad- 
mitted to  advocate  the  suits  of  hel[)less  liti- 
gants, or  would-be  litigants  rendered  helpless 
by  non-possession  of  the  money  necessary  to 
the  defraying  of  the  expense. 

(3.)  The  government  advocate. 

(■4.)  The  eleemosynary  advocate,  i.  e.  the 
advocate  appointed  by  government  to  give 
assistance  on  the  side  of  litigants,  and  would- 
be  litigants  rendered  helpless  by  relative  in- 
digence as  above. 

(5.)  The  quasi-jury,  on  the  occasion  of 
quasi-jury  hearings. 

1 1 . The  elementary  functions,  necessarily 
exercised  on  the  occasion  of  every  judicial 
inquiry,  are  — 1.  The  auditive;  2.  'I'he  in- 
spective;  and,  3.  The  lective. 

12.  The  helpless  litigants'  fund,  or  fund  for 
defraying  the  expense  necessary  to  efiect  the 
forthcomingness  of  such  evidence  as  the  suit 
may  happen  to  furnish : a fund  partly  com- 
posed of  fines,  or  say  mulcts,  inflicted  for 
pursuits  accompanied  with  temerity  or  evil 
consciousness. 


CHAPTER  V. 

PKOCEDUKE ITS  SUBJECT-MATTERS. 

As  in  the  case  of  substantive  law  (constitu- 
tional law,  penal  law,  and  non-penal  law  in- 
cluded,) so  here,  in  the  case  of  procedure 
law,  the  subject-matters  of  legislation  are 
distinguished  into  — 

1.  Persons. 

2.  Things  immoveable. 

3.  Things  moveable. 

4.  Money. 

5.  Occurrences. 

Persons  are  distinguishable,  for  the  pur- 
pose of  the  procedure  code,  into  functionaries, 
and  non-functionaries. 

Functionaries  into  judicial  functionaries, 
or  non-judicial,  or  say  extra-judicial  func- 
tionaries. For  a list  of  these  functionaries, 
see  Constitutional  Code,  Chap.  XII.  Judiciary 
collectively. 

As  to  things  immoveable,  and  their  dis- 
tinctions, see  Constitutional  Code,  Chapter 
IX.  Ministers  collectively,  § 7,  Statistic  func- 
tion. 

So,  as  to  things  moveable. 

So,  as  to  money. 

So,  as  to  occurrences. 

Occurrences  may  be  distinguished  into  ju- 
dicial-proccdure-afiecting,  and  miscellaneous. 

As  to  the  judicial-procedurc-affecting  oc- 
currences, they  will  be  found  comprisible 
under  one  or  other  of  the  four  heads  fol- 
lowing : — 

1.  States  of  things. 

2,  Actions,  or  say  operations,  at  large. 
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3.  Actions,  or  operations,  consisting  in  the 
utterance  of  judicial  formularies. 

4.  Judicial  formularies,  or  say  instruments. 

By  a judicial  formulary,  or  instrument, 

understand  a written  or  quasi-written  dis- 
course, uttered  on  a judicial  occasion,  and 
for  a judicial  purpose,  by  sr  »,';e  person  or  per- 
sons belonging  to  the  list  as  above,  of  actors 
in  the  judicial  drama,  or  on  the  judicial 
theatre. 

In  the  case  of  each  such  actor,  distinguish- 
able in  respect  of  the  occasions  cTs  they  oc- 
cur in  the  course  of  the  judicial  drama, — 
will  be  the  instruments  which  may  come  to 
be  uttered  by  them  as  above. 

Commenced,  in  every  case,  will  be  the  ju- 
dicial transaction,  by  some  person  acting  in 
the  character  of  an  applicant,  and  not  by  the 
judge. 

Exceptions  excepted,  on  no  occasion  can 
the  judge,  as  such,  give  commencement  to 
any  judicial  proceeding.  For  exceptions,  see 
Constitutional  Code,  Chapter  XII.  Judiciary 
collectively,  § , Sedative  function. 

For  purposes  other  than  that  of  giving 
commencement  to  a suit,  may  judicial  appli- 
cation be  made  to  a judge. 

So  many  species  of  applications,  so  many 
species  of  applicants. 

Persons  to  whom  written  judicial  instru- 
ments emanate  from  a judge,  arc  either  — 
1.  Functionaries;  2.  Non-functionaries. 

Functionaries  are,  as  above,  either  — 1. 
Non-judicial;  or,  2.  Judicial. 

Judicial  functionaries  are,  with  reference 
to  a judge  of  the  grade  in  question,  either  of 
the  same  grade,  or  of  a different  grade : if 
of  a different  grade,  they  are  either  of  a su- 
perior or  an  inferior  grade.  Co-ordinates  are 
those  of  the  same  grade  ; super-ordinates, 
those  of  a superior  grade  : subordinates  those 
of  an  inferior  grade.  Subordinate  to  every 
judge  are  all  non-functionaries. 

On  a special  occasion,  for  a special  pur- 
pose, a functionary  who,  in  ordinary,  or  say 
in  general,  is,  with  reference  to  the  judge  in 
question^ super-ordinate,  maybe  subordinate. 

Addressed  to  a subordinate  functionary,  or 
non-functionary,  a written  instrument,  ex- 
pressive of  the  discourse  of  a judge,  is  a 
mandate,  a judicial  mandate. 

To  the  nature  of  the  judicial  mandate  ad- 
dressed to  him,  will  be  referable  the  nature 
of  the  response,  if  any,  transmitted  or  ad- 
dressed to  the  judge,  in  compliance  with,  or 
in  consequence  of  it. 

The  persons  to  whom,  in  consequence  of 
a judicial  application  made  to  the  judge,  ju- 
dicial mandates  are  addre.ssed,  will  be  deter- 
mined by  the  course  taken  by  the  application ; 
and  wliere  the  application  is  terminated  in 
(and  gives  commencement  to,  and  is  thereby 
converted  into)  a suit,  by  the  course  taken  by 
the  suit. 
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The  course  taken  by  a suit  is  composed 
of,  or  say  marked  out  by,  the  several  ope- 
rations, successively  or  siimiltaneously  per- 
formed by  the  several  actors,  at  so  many 
successive  times,  posterior  to  the  commence- 
ment of  a suit. 

The  applicant,  for  whatsoever  purpose  ap- 
plying, will,  as  above,  have  made  his  ai)pear- 
ance  without  mandate,  or  judicial  instrument 
of  any  other  kind,  received  from  the  judge. 

His  examination  for  the  day  finished,  the 
jud,,e  will  either  dismiss  the  application  alto- 
gether, or  continue  it. 

CHAPTER  VI. 

AX.L-CO.MFREHENSIVE  AIIRANGE.MENTS. 

§ I.  General  Diviaion. 

On  no  occasion  can  it  fail  to  be  matter  of 
satisfaction  to  the  mind,  to  feel  that  it  has 
within  its  grasp  the  whole  of  the  subject-mat- 
ter which  it  has  taken  for  consideration.  Hut 
on  every  such  occasion,  a movement  necessary 
to  this  purpose  is  the  occupation  of  the  uni- 
versal vantage  ground,  by  ascending  to  the 
summit  of  the  porphyrian  tree.  To  endeavour 
to  communicate  to  the  mind  of  the  reader  this 
pleasurable  sensation,  is  the  business  of  the 
present  chapter. 

Expressed  at  length,  judicial  procedure  is 
the  subject  of  the  present  work.  This  being 
premised  and  understood,  procedure  alone  is 
the  denomination  which,  for  brevity’s  sake, 
will  in  future  be  employed. 

On  every  occasion,  procedure  has  alike  for 
its  object  the  giving  execution  and  effect  to 
this  or  th.at  article  of  the  substantive  branch 
of  the  law. 

On  every  occasion,  the  substantive  branch 
of  law  has  for  its  objects  one  or  other  of  two 
results:  giving  effect  to  some  right,  or  apply- 
ing the  appropriate  remedy  to  some  wrong. 
Correspondent  to  these  two  objects  of  the 
substantive  branch  of  law,  are  the  two  species 
of  processes,  called  suits,  in  adjective  law. 
Correspondent  to  effectuation  of  rights,  is  a 
simply  requisitive  suit.  Correspondent  to  ap- 
jilication  of  remedies  to  wrongs,  are  inculpa- 
tive  suits. 

Judicial  procedure  is  an  aggregate  of  con- 
nected actions,  exercised  by  divers  actors;  the 
first  of  which  has,  or  professes  to  have,  for  its 
object,  or  say  end  in  view,  the  giving  on  some 
individual  occasion,  for  some  individual  pur- 
pose, execution  and  effect  to  some  determinate 
portion  or  portions  of  the  substantive  code,  or 
say  branch,  of  law. 

Procedure  may  be  divided  into — 1.  Opera- 
tions; 2.  Instruments;  3.  Stages. 

Operations  are — 1.  Application;  2.  Proba- 
tion; 3.  Security  finding;  4.  Counter-proba- 
tion ; 5.  Execution. 

Applications  are  either  contestational  or 


non-contestational.  The  contestational  are 
suits.  Suits  are  simply  requisitive  or  inculpa- 
tive. 

The  instruments  of  procedure  are  — 1.  Per- 
sonal; 2.  Real;  3.  Written.  Personal,  the 
functionaries.  Real,  the  judiciary  apparatus. 
(See  Constitutional  Code.)  Written,  the  con- 
tents of  the  Register. 

Stages  are — 1.  Original  inquiry;  2.  Quasi 
Jury  inquiry;  3.  Appellate  inquiry. 

§ 2.  Operations. 

Operators  and  operations.  On  this  occa- 
sion,  as  on  every  other,  be  the  end  what  it 
may,  to  one  or  other  of  these  two  heads  will 
be  found  reduciUe  whatsoever,  in  the  relation 
and  chiiracter  of  a means,  is  contributing  to 
the  compassing,  or  say  accomplishing  or  ful- 
filling of  it.  Operator,  the  real  entity ; o|'e- 
ration,  the  fictitious,  emanating  as  it  were 
from  the  real  entity. 

The  idea  attached  to  the  word  operation 
is  a modification  of  the  idea  designated  by  the 
wortl  action,  as  that  is  of  the  idea  attached  to 
the  word  motion. 

Instead  of  the  word  operators,  a conve- 
nience will  be  found  in  the  use  made  of  tlio 
word  instruments.  And  thougli  the  existence 
of  the  real  entity,  an  operator,  is  precedent, 
where  it  is  not  concomitant  to  the  quasi- 
existence  of  the  fictitious  entity  designated 
by  the  word  operation, — yet  for  developing 
the  idea  designated  on  this  occasion  by  the 
word  operation,  and  bringing  to  vie^v  llie 
several  sorts  of  actions,  it  was  found  to  claim, 
by  an  indisputable  title,  the  precedence. 

In  the  instrument  called  language,  or  say 
discourse,  at  any  rate  in  all  the  generally 
known  modifications  of  it,  note  on  this  occa- 
sion an  imperfection,  the  inconvenient  effects 
of  which  will  be  continually  exemplifying 
themselves  : the  want  of  two  different  appel- 
lations for  the  designation,  — one  of  the  act, 
or  say  the  operation  — the  other,  of  the  re- 
sult, whatever  it  be,  of  that  same  act  or  ope- 
ration. The  consequence  is,  the  necessity  of 
employing,  for  the  designation  of  two  ideas 
so  widely  different,  one  and  the  same  word. 
Unfortunate  indeed  is  the  existence  of  this 
imperfection. 

It  pervades  and  fills  with  perplexity  the 
whole  texture  of  the  language.  Every  word 
that  terminates  in  tion,  and  many  of  them  that 
terminate  in  ment  (both  derived  from  the 
Latin,  and  common  to  the  Italian,  French, 
Spanish,  and  Portuguese,  as  well  as  the  Eng- 
lish,) is  infected  with  it. 

Application  is  the  act  of  a party  — the 
party-pursuer  — requiring  execution,  execu- 
tion and  effect,  to  be  given  to  some  article  of 
the  body  of  the  law. 

Execution,  when  ordered,  is  the  act  of  the 
judge,  rendering  the  service  required  at  his 
hands  by  the  suitor. 
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Probation  is  the  act  of  the  suitor,  necessary 
to  give  warrant  and  authority  for  the  service 
so  demanded  at  the  hands  of  the  judge. 

Execution  requires  to  be  distinguished  and 
divided  into  ultimate  and  provisional. 

Probation  requires  in  like  manner  to  be 
distinguished  and  divided  into  provisional  and 
definitive:  and  that  on  the  part  as  well  of 
defendant  as  pursuer. 

Of  provisional  execution,  the  need  is  acci- 
dental only,  not  general  and  constant.  It  con- 
sists in  the  doing  that  for  a time,  and  in  such 
sort,  as  to  be  eventually  undone  should  the 
case  be  found  not  to  require  the  performance 
of  definitive  execution  : of  which  provisional 
execution,  the  performance  is  no  otherwise 
consistently  with  justice  performable,  than  as 
necessary  to  secure  the  eventual  performance 
of  definitive  execution,  should  the  case  be 
found  to  require  it. 

By  accommodation,  understand  that  opera- 
tion which  is  performed  as  often  as  a person, 
who  is  not  a party  to  the  suit,  steps  in  and 
lends  his  assistance  to  a party  on  either  side, 
for  the  purpose  of  saving  him  from  an  injus- 
tice, or  hardship  coupled  with  injustice,  to 
which  he  might  otherwise  be  subjected,  in 
the  course  of  the  operations  necessary  to  the 
prosecution  of  his  pursuit  or  defence. 

In  so  doing,  the  person  by  whom  the  ac- 
commodation is  afforded,  to  one  or  other  of 
the  parties  at  least,  and  perhaps  to  both,  sub- 
jects himself  of  necessity  to  one  essential,  and 
frequently  to  several  distinct  and  contingent 
hardships;  no  other  person  is  admissible  for 
the  purpose  of  liberating  a party,  on  the  one 
or  the  other  side  of  the  suit,  from  an  other- 
wise inevitable  present  disadvantage. 

Thus,  in  actual  English  technical  practice, 
the  two  persons  who,  under  the  aggregate 
appellation  of  bail,  are  admitted  to  render  to 
a party  defendant  the  service  which  consists 
in  causing  him  to  be  liberated  from  an  impri- 
sonment of  indefinite  duration,  to  which  the 
rigour  of  the  course  of  procedure  would  other- 
wise subject  him,  are  not  admitted  to  the 
performance  of  this  beneficial  service  but  up- 
on condition  of  either  eventually  re-consigning 
him  to  that  afflictive  situation,  or  discharging 
in  favour  of  the  pursuer  the  obligation,  to  sub- 
ject him  to  which,  was  the  object  of  the  suit. 

Subject  to  these  conditions,  the  initiatory 
allegation  has,  to  the  purpose  of  warranting 
provisional  execution  (so  shaped  as  not  to  be 
productive  of  irreparable  damage,)  the  effect 
of  probation,  provisional  probation.  But,  for 
the  purpose  of  rendering  the  provisional  exe- 
cution definitive,  it  requires  to  be  subjected 
to  the  controul  of  any  such  counter- evidence 
as  may  be  adduced  by  the  defendant,  together 
with  evidence,  probative  of  facts,  if  any  such 
there  be,  the  tendency  of  which  is,  to  do 
away  with  and  render  of  no  effect  any  facts 
to  which  it  has  happened  to  be  sufficiently 
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established  by  the  evidence  advanced  on  tb« 
pursuer’s  side. 

Intimate  is  the  connexion  between  all  these 
several  operations : necessary  are  all  of  them 
but  one,  to  wit,  auxiliary  hondsmanship,  to 
the  due  termination  of  every  suit,  on  the 
pursuer’s  side. 

In  two  opposite  orders,  they  are  capable 
of  being  brought  to  view:  — 1.  The  order  in 
which  they  are  contemplated ; 2.  The  order 
in  which  they  are  performed. 

In  the  order  in  which  they  are  contem- 
plated, they  stand  thus:  — 1.  Application 
2.  Execution  (execution  being  the  only  object 
to  which  the  application  is  immediately  di- 
rected;) 3.  Probation,  having  for  its  object 
the  engaging  the  judge  to  take  measures  for 
eventual  execution. 

Probation  commences  with  application. 

I Abhorrent  to  natural  procedure  is  the  dis- 
tinction between  allegation,  or  information, 
and  evidence.  In  technical  procedure  alone 
— in  that  system  alone  which  had  for  its  ob- 
ject the  generation  of  lies,  for  the  purpose  of 
maximizing  the  number  of  groundless  suits 
and  defences,  — could  any  such  distinction 
have  originated.  So  many  instances  in  which 
admission  and  effect  is  given  to  allegation, 
which,  for  the  purpose  of  being  punishable  in 
case  of  mendacity,  is  not  considered  as  evi- 
dence, so  many  instances  in  which  admission 
and  effect,  and  thereby  allowance  and  encou- 
ragement, is  given  to  mendacity.  Innumer- 
able are  those  instances ; not  a suit  that  docs 
not  commence  with  one  of  them  ; and  of  the 
endless  chain  of  them,  the  first  links  are  oc- 
cupied in  depriving  of  liberty  any  man  at  the 
pleasure  of  any  other,  by  whom  the  faculty 
of  exercising  oppression  in  this  shape  is  ready 
to  be  purchased  of  the  judge  at  the  esta- 
lished  price. 

§ 3.  Instruments. 

Correspondent  to  operations  are  instru- 
ments. For  every  operation  there  must  be 
an  operator.  If  by  a single  action  the  opera- 
tion is  performed,  there  is  no  room  for  an  in- 
strument. Associated  with  the  word  operator, 
is  the  idea  of  an  intelligent  being;  with 
the  word  instrument,  that  of  anon-intelligent 
being:  if,  then,  the  appellative  instrument  is 
applied  in  speaking  of  a person,  it  must  be  in 
an  improper  and  figurative  sense ; but  to  save 
words,  using  the  word  in  this  figurative  sense 
will,  notwithstanding  its  impropriety,  be  fre- 
quently found  a matter  of  convenience. 

Of  the  above-mentioned  operations,  the 
system  called  procedure  has  been  found  com- 
posed : to  one  or  other  of  these  heads,  every 
operation  performed  in  the  course  of  it  will 
be  found  reducible ; for  every  one  of  those 
operations,  therefore,  there  will  be  found  in- 
struments. 

Beings  being  either  persons  or  things,  hence 
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we  have  personal  instruments  and  real  instru- 
ments. But  portions  of  discourse  in  a written 
form,  partake  of  the  nature  of  those  two  sub- 
ject-matters of  consideration  and  operation  : 
being  the  discourse  of  persons  communicated 
by  a sort  of  things,  and  the  use  of  them  being 
so  extended  and  so  continual, -— hence  the 
need  of  speakingof  a third  sort  of  instruments, 
to  wit,  written;  within  the  import  of  which 
must  be  understood  to  be  comprehended 
quasi-written,  for  the  purpose  of  those  which, 
though  not  exactly  of  the  nature  of  written 
signs,  are  nevertheless  employed  sometimes 
in  tiic  production  of  the  effect. 

Per.-onal  instruments  are  sub-operators  — 
instruments  in  the  hands  of  a super-operator ; 
prehensors,  for  example,  in  the  hands  of  the 
judge. 

1.  Correspondent  to  application  — the  ope- 
ration — the  fictitious,  is  applicant  the  ope- 
rator, the  real  entity. 

2.  Correspondent  to  probation  — the  ope- 
ration— the  fictitious,  is  probator,  the  really 
existing  entity.  Probator  is  accordingly  the 
term  presented  by  analogy.  Unfortunately, 
the  idea  it  presents  is  too  ample — it  is  that 
of  the  success  of  the  operation  termed  proba- 
tion ; whereas  little  less  frequently  is  the  one 
followed  by  non-success  than  by  success.  To 
keep  clear  of  misrepresentation,  to  the  office 
here  brought  to  view,  another  term,  by  which 
nothing  is  decided  as  to  success,  must  be 
found  : instead  of  probator,  say  then  evidence- 
holder — an  appellation  unfortunately  two- 
worded,  for  a single-worded  one  could  not  be 
found. 

Instruments  of  application.  Personal  in- 
struments are  the  applicants.  Applicants  may 
be  either  principal,  or  auxiliary — lending  their 
assistance  to  the  principal:  and  will  be  either 
professional  or  gratuitous.  Thus  on  the  oc- 
casion of  every  judicial  application,  whatso- 
ever may  be  the  object.  So,  in  particular,  on 
the  occasion  of  that  sort  of  application,  to 
which  it  happens  to  be  converted  into  a suit. 

Real  instruments  of  application,  none. 

Written  instruments  of  application  are  any 
such  portions  of  discourse  in  a written  form, 
as  it  has  happened  to  the  application  to  give 
existence  to. 

Instruments  of  prohflfion  are  personal,  real, 
or  written.  Personal  instruments  of  proba- 
tion are  persons,  considered  either  in  the  cha- 
racter of  narrating  witnesses,  or  as  possessors 
of  sources  of  real  or  of  written  evidence.  In 
all  three  cases,  there  will  be  an  advantage  in 
speaking  of  them  by  the  common  appellation 
of  evidence-holders;  holden  in  the  breast, 
until  it  is  uttered,  is  the  evidence  of  the  nar- 
rating witness. 

Narrating  is  the  epithet  applied  to  one 
species  of  witness,  to  distinguish  him  from 
a very  different  sort  of  witness  (though  the 
two  characters  are  so  frequently,  as  it  is  al- 


ways desirable  that  they  should  be,  in  one 
person,)  a percipient  witness.  In  the  breast 
of  the  percipient  witness  is  the  source  of  the 
information  — the  organ  of  the  narrating  wit- 
ness is  the  channel  through  which  it  is  com- 
municated to  the  judge.  Turbid  are  the  ideas 
of  lawyers  under  technical  procedure ; cor- 
respondently  scanty,  and  in  proportion  in- 
adequate, their  vocabulary.  Obvious  at  once, 
and  necessary,  is  the  distinction  between  the 
percipient  and  the  narrating  witness.  Never 
till  in  this  work,  or  those  which  have  ema- 
jiated  from  the  same  source,  have  words  been 
employed  in  giving  expression  to  it. 

Yet  how  important  is  this  distinction  ! — 
Small,  indeed,  it  will  be  seen,  is  the  probative 
force  of  the  narrating  witness,  who  has  not 
been  a percipient  witness,  in  comparison  of 
that  of  him  who  has. 

Probative  force  — not  even  that  term  did 
the  technical  vocabulary  contain  in  it.  Yet, 
without  it,  in  what  way  or  by  what  dis- 
course can  you  express  that  which  there  will 
be  found  such  continually-recurring  need  to 
express. 

Yet  another  distinction.  For  giving  ex- 
pression to  it,  say  — litigant  witness,  or 
non-litigant  witness : and  as  synonymous  to 
non-litigant  tvitness,  say  upon  occasion,  ex- 
traneous witness.  In  every  modification  of 
the  technical  system,  of  the  testimony  — the 
narrative  of  a party  litigant,  has  more  or  less 
use  been  made ; yet  in  none  of  them  has  he 
been  spoken  of  in  the  character  of  a witness  : 
on  the  contrary,  between  the  character  of  a 
party  and  that  of  a witness,  the  existence  of 
a sort  of  incompatibility  has  been  tacitly  as- 
sumed. 

Yet  in  domestic  procedure  — in  that  pro- 
cedure which,  being  coeval  with  the  origin  of 
the  species,  was  in  existence  and  use  before 
the  technical  system  existed,  even  in  imagi- 
nation— seldom  is  a narrator  to  be  found, 
who  is  not  either  himself  a litigant  witness, 
or  imbued  with  the  same  affection,  and  liable 
to  be  turned  aside  from  the  path  of  truth,  by 
the  same  biases. 

And  oh  what  inconsistency  — what  twist- 
ings and  turnings,  when  of  one  and  the  same 
party  litigant  the  testimony  is  admitted  in 
some  cases,  excluded  in  other  cases  — in  some 
cases  rigorously  exacted,  in  other  cases  left 
optional ! And  from  the  commencement  of 
the  reign  of  technical  procedure  to  the  present 
time,  how  enormous  must  have  been  the  mass 
of  that  injustice,  of  which  this  exclusion,  and 
the  unilateral,  and  thence  partial,  admissions 
deduced  from  this  source,  must  have  been 
productive ! For  these  exclusions,  coupled 
with  these  admissions,  had  there  been  any 
ground  in  reason,  human  society  antecedently 
to  the  institution  of  the  technical  systenv 
could  not  have  continued  its  existence.  But 
of  this  hereafter. 
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Acconunodators.  Novel  as  it  is,  as  a sub- 
stitute to  the  long-winded  and  many-worded 
appellation  — the  person  by  whoni  accommo- 
dation is  aflForded  to  another  — this,  or  some 
other  universal  appellation,  must  of  necessity 
be  employed.  Necessity  warrants  the  appel- 
lation  practice  will,  ere  long,  familiarize  the 

import  of  it. 

A work  of  beneficence  is,  on  every  occa- 
sion, the  work  of  the  accommodator  ; of  be- 
nevolence generally,  and  thence  presumably  ; 
of  beneficence  constantly  and  unquestionably. 
Beneficent  accommodator,  is  therefore  a de- 
nomination by  which,  without  impropriety 
in  any  shape,  the  accommodator  might  be  de- 
signated. But  for  as  much  as  there  cannot 
exist  an  accommodator  who  is  not  beneficent, 
the  word  beneficent  is  not  necessary,  and 
after  this  explanation  may  be  spared. 

Correspondent  in  some  sort,  though  very 
imperfectly  and  inadequately,  to  execution,  is 
executioner.  In  a sense  co-extensive  with 
that  of  execution  — in  the  phrase  giving  exe- 
cution and  effect,  it  is  spoilt  for  use,  by  the 
association  it  has  contracted  with  the  idea  of 
an  operator  exclusively  employed  in  giving 
execution  to  a mandate  of  penal  law,  pro- 
ductive of  an  effect  in  the  highest  degree 
afflictive.  For  by  the  word  executioner,  when 
presented  by  itself,  w'ill  be  presented  the  idea 
of  a functionary  employed  in  giving  termi- 
nation to  life,  in  the  person  of  a defendant  in 
the  suit. 

Another  conjugate  of  the  word  execution, 
and,  like  executioner,  the  name  of  the  really 
existing  entity,  is  executor.  But  for  use,  as 
applied  to  the  present  purpose,  this  denomi- 
nation is  also  spoilt ; executor  being  the 
denomination  given  to  the  species  of  trustee, 
to  whom,  by  the  wall  of  a person  deceased, 
the  disposal  of  his  property,  reckoning  from 
the  time  of  his  decease,  has  been  intrusted. 

In  case  of  need,  for  the  designation  of  the 
person  employed  in  giving  execution  and 
effect  to  a portion  of  law,  the  term  executant 
may  perhaps  be  found  employable. 

Correspondent  to  communication  is  com- 
municator. Unfortunately,  this  word  labours 
under  the  same  imperfection,  as  the  word 
probator  has  been  seen  labouring  under.  In- 
cluded in  the  idea  presented  by  it,  is  that  of 
the  effect  endeavoured  at,  as  being  actually 
produced.  The  appellation  on  this  occasion 
needed,  is  one  by  w'hich  a person  employed 
in  making,  or  endeavouring  to  make,  commu- 
nication of  the  subject-matter  in  question, 
shall  be  designated. 

In  case  of  need,  as  the  word  executant,  so 
the  word  communicant,  both  of  them  related 
by  analogy  to  the  w'ord  applicant,  may  per- 
haps be  found  employable. 

Correspondent  to  recordation  is  recordator 
— for  shortness,  termed  recorder  : correspon- 
dent to  the  synonymous  appellation  registra- 


tion, is  registrar.  In  this  case  there  is  no 
difficulty,  no  difference  between  endeavour 
and  performance.  He  who  records  not  any- 
thing is  not  a recorder : he  who  records  any- 
thing  is  a recorder,  be  the  recorded  matter 
ever  so  little,  or  ever  so  much:  and  so  in 
regard  to  the  registrar. 

§ 4.  Judication, 

Before  any  applicsition  can  be  made,  there 
must  be  in  existence  an  authority,  to  which 
at  any  time  it  can  be  made.  This  authority 
is  that  of  the  judge,  sitting  in  that  which  has 
been  called  the  j udicial  theatre.  Of  the  se- 
veral classes  of  persons  who  are  as  it  were 
actors  on  that  theatre — of  their  several  func- 
tions and  duties,  a description  has  been  given 
in  the  Constitutional  Code,  Chapters  from  XII. 
to  XXIX.  inclusive.  Reference  to  that  por- 
tion of  matter  must  be  understood  to  be  made 
in  and  by  everything  that  here  follows. 

Coeval  w'ith  application  and  probation,  is 
judication : as  to  application,  under  the  natural 
system  of  procedure,  all  application  is  proba- 
tive. Without  the  judge’s  being  at  the  same 
time  applied  to,  and  acting  at  the  very  time 
that  he  is  applied  to,  an  application  cannot  in 
any  case  have  place.  Without  permission  to  pro- 
ceed, no  applicant  can  be  suffered  to  proceed. 
Hence,  then,  it  is  by  application  made  by  an 
applicant  that  the  first  moment  is  occupied  : 
but  it  is  by  the  applicant  and  the  judge  in 
conjunction,  that  occupation  is  given  to  the 
next  moment,  and  thereafter  to  the  number 
of  minutes  whatever  they  are,  during  which, 
at  the  initiative  hearing,  the  intercourse  con. 
tinues. 

On  each  occasion,  to  what  judicatory  shall 
or  may  application  be  made  ? The  answer  is 
short,  and  will  naturally  be  satisfactory:  To 
that  judicatory,  from  application  to  which, 
the  aggregate  convenience  of  the  several 
parties  may  most  effectually  be  promoted  and 
provided  for. 

No  difficulty  can  have  place  in  those  cases 
which  W'ill  always  be  of  by  far  the  most  fre- 
quent occurrence.  These  arc,  where  the  resi- 
dence of  both  or  all  parties  is  within  the 
territory  of  the  same  judicatory,  and  where 
the  subject-matter  of  the  suit  is  also  within 
that  same  territory. 

The  only  case  in  which  any  difficulty  can 
present  itself,  is  that  in  which,  the  actual  re- 
sidence of  the  party  applying  to  be  admitted 
pursuer  being  in  the  territory  of  that  same 
judicatory,  the  actual  residence  of  other  par- 
ties, co-pursuers  or  defendants,  is  in  the  ter- 
ritory of  a different  judicatory  — the  actual 
residence  of  each  one  of  them,  being  at  the 
same  time  capable  of  being  different  from 
the  habitual  residence:  hence,  by  ringingthe 
changes  upon  these  differences,  the  following 
different  cases  are  producible. 

For  holding  communication  between  a judge 
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and  a judgeable,  the  communicjxtion  begin- 
ning with  the  judge,  there  are  two  inodes  — 
the  oral  and  the  epistolary.  All  other  circum- 
stances equal,  the  oral,  it  will  be  seen,  is  by 
far  the  best  adapted  to  each  of  the  several 
ends  of  justice:  to  the  avoidance  of  non-de- 
cision and  misdecisiori  — to  the  avoidance  of 
delay,  vexation,  and  expense.  But  when  the 
residence,  habitual  or  actual,  of  the  judgeable, 
is  at  a certain  distance  from  the  judicatory, 
then  comes  the  question,  — whether  the  ad- 
vantage in  respect  of  avoidance  of  non-decision 
and  misdecision  rto  wit,  through  the  inferior 
instructiveness  of  the  evidence  when  elicited 
in  the  epistolary  mode  in  comparison  of  the 
oral  mode)  preponderates  or  not. 

On  this  consideration,  exceptions  (if  any) 
excepted,  no  otherwise,  it  is  understood,  can 
application,  if  made,  be  entertained,  than  wlien 
made  in  the  oral  mode.  And  what  is  more- 
over understood  is,  that  the  judicial  locations 
will  be  to  such  a degree  numerous,  and  the 
plan  of  partition  by  which  they  are  marked 
out,  to  such  a degree  equal,  that  from  the 
attendance  of  a person  at  the  judicatory,  no 
considerable  inconvenience  will  in  general  be 
produced. 

CHAPTER  VII. 

PRACTICAL  GENERAL  RULES. 

§ I.  Rules  as  to  minimization  of  evil. 

On  each  occasion,  have  constant  regard  for 
all  the  several  ends  of  justice;  that  is  to  say, 
minimize  the  sum,  or  the  balance  of  evil,  com- 
posed of  the  evils  opposite,  respectively  to 
these  ends. 

Of  the  several  elements  of  value  as  applied 
to  pleasures  and  pains,  thence  to  good  and 
evil,  magnitude  — the  compound  of  intensity 
and  duration  — being  the  most  apparent,  be 
careful  not  to  overlook  those,  which  when  the 
good  or  evil  in  question  is  distant,  are  most 

liable  to  be  overlooked  or  undervalued 

namely,  propinquity  and  probability. 

In  like  manner,  in  the  case  of  any  male- 
ficent act  or  practice,  whether  on  the  part  of 
persons  at  large,  or  on  the  part  of  judicial 
functionaries,  forget  not  to  take  into  account 
the  evil  of  the  second  order,  — to  wit,  the 
second  order,  composed  of  the  danger,  and 
the  alarm,  the  publicly  diffusive  evil;  any 
more  than  the  evil  of  the  first  order com- 

posed of  the  single-seated,  and  the  domesti- 
cally diffusive  evil. 

§ 2.  Rules  as  to  irreparable  evil. 

As  to  irreparable  evil.  It  may  be  such 
either — 1.  absolutely,  or,  2.  relatively;  ab- 
solutely, to  wit,  in  its  own  nature,  relation 
had  to  the  nature  of  man  in  general ; rela- 
tively, to  wit,  relation  had  to  the  condition 
of  the  particular  individual  or  individuals  con- 


cerned. Death  is  so,  in  its  own  nature;  pe- 
cuniary evil — pecuniary  loss  — is,  in  its  own 
nature,  in  a greater  degree  more  easily  repar- 
able, than  evil  in  any  other  shape.  Evil  of  a 
comparatively  inconsiderable  amount  may  be 
irreparable,  relation  had  to  the  individual  or 
individuals  concerned. 

Evil  which,  whether  absolutely  or  relatively 
considered,  is  irreparable  in  itself,  may  also, 
relatively  considered,  not  be  irreparable  in  the 
way  of  equivalent. 

Death  is  the  only  shape  in  which  evil,  on 
the  part  of  the  immediate  sufferer,  is  certainly 
and  invariably  irreparable. 

In  the  way,  and  by  means  of  compensation, 
there  is  no  evil  to  which  it  may  not  happen 
to  be,  in  the  instance  of  the  individual  in 
question,  reparable  in  the  way  of  equivalent. 

Relation  had  to  the  individual  in  question, 
an  evil  is  reparable,  and  exactly  repaired, 
when,  after  having  sustained  the  evil  and 
received  the  compensation,  it  would  be  a mat- 
ter of  indifference  whether  to  receive  the  like 
evil,  coupled  with  the  like  compensation,  or 
not. 

What  is  manifest  is  — that  to  no  person, 
oth.:r  than  the  individual  himself,  can  it  be 
known  whether,  in  his  instance,  between  an 
evil  sustained,  and  a benefit  received  on  ac- 
count of  it,  any  compensation  have  place  or 
not. 

Considered  with  a view  to  its  irreparabi- 
lity,  the  evil  which  an  individual  is  liable  to 
suffer  is  susceptible  of  the  same  division  and 
distinction,  as  the  sorts  of  offences  to  which 
an  individual  stands  exposed : in  the  evil 
which  is  the  result  of  the  offence,  may  be 
seen  the  sole  reason,  or  rational  cause,  for 
the  endeavour,  on  the  part  of  the  legislator, 
to  exclude  or  minimize  it. 

In  this  case,  to  minimize  evil,  have  more 
especial  care  to  exclude  all  such  as  is  irrepa- 
rable. 

Irreparable  evil  may  be  produced  — 1.  For 
want  of  a judicial  mandate  ; 2.  By  a judicial 
mandate. 

The  sides  liable  to  be  affected  by  it  are  — 
1.  The  pursuer’s ; 2.  The  defendant’s  side 
of  the  suit. 

Causes  or  sources,  from  which  irreparable 
evil  is  mostly  liable  to  flow,  are  — 

1.  Deperition,  or  ultimate  non-forthcom- 
ingnoss,  of  the  means  of  execution. 

2.  Deperition,  or  ultimate  non-forthcom- 
ingness,  of  the  means  of  proof,  or  say,  sources 
of  evidence. 

Deperition,  or  ultimate  non-forthcoming- 
ness,  of  means  of  proof,  includes,  if  complete, 
deperition  of  the  means  of  execution  ; to  wit, 
in  favour  of  that  side,  to  the  interest  of  which, 
in  case  of  the  proof,  the  execution  would 
have  been  subservient. 

Of  a failure  of  the  means  of  communica- 
tion, deperition,  or  ultimate  non-forthcoin- 
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ingness,  as  well  of  means  of  proof  as  of  means 
of  execution,  may  be  the  result. 

By  execution,  understand  as  well  recipro- 
cal, as  direct : direct,  it  is  called,  in  the  case 
where  the  object  of  it  is  to  render  to  the 
pursuer  the  service  demanded  by  him  ; reci- 
procal, where  it  has  for  object  the  rendering 
to  a defendant  compensation  for,  or  security 
against,  vexation  and  expense  produced  by 
the  pursuit. 

When  there  are  two  antagonizing  lots  of 
evil,  considered  as  liable  to  be  produced,  the 
one  on  the  pursuer’s  side  of  the  suit — the 
other  on  the  defendant’s  — two  evils,  both 
irreparable,  or  the  evil  on  one  side  reparable, 
on  the  other  side  irreparable,  forget  not  to 
take  into  account  the  magnitude  and  value 
of  each.  On  this  occasion,  let  not  the  ima- 
gination be  deluded  by  the  impressiveness 
of  the  idea  attached  to  the  word  irreparable. 
Loss,  though  certainly  irreparable  to  the 
amount  of  a shilling,  will  not  be  to  be  guarded 
against  with  so  much  anxiety,  as  a loss, 
though  perhaps  reparable,  to  the  amount  of 
a pound. 

In  a wrong-imputing,  yet  not  penal,  private 
suit,  the  irreparable  evil  to  be  guarded  against 
is,  deperition  of  the  means  of  compensation, 
or  other  means  of  satisfaction,  for  the  wrong 
execution  in  respect  of  the  service  demanded 
by  the  pursuer’s,  at  the  charge  of  the  defen- 
dant’s, side. 

In  a purely  public  penal  suit,  the  irrepar- 
able evil  requiring  to  be  guarded  against,  for 
the  sake  of  the  pursuer’s  side,  is  the  im- 
punity of  the  defendant,  in  the  case  of  his 
having  been,  in  the  shape  in  question,  a de- 
linquent. 

In  every  sort  of  suit,  the  irreparable  evils 
requiring  to  be  guarded  against,  for  the  sake 
of  the  defendant’s  side,  are  — 1.  On  errone- 
ous, or  inadequate  grounds,  conviction,  and 
consequent  burthen  of  compensation,  or  pu- 
nishment, or  both,  imposed  upon  the  defen- 
dant : he  in  truth,  not  having  been  guilty, 
not  having  committed  the  wrong  imputed  to 
him,  or  any  other  similar  to  it.  2.  The  evil 
composed  of  the  vexation  and  expense  to 
which,  by  means  of  the  suit,  he  may  be  sub- 
jected— the  evil  correspondent,  and  opposite 
to,  the  collateral  ends  of  justice. 

§ 3.  Rules  for  the  guidance  of  the  judge  in 
the  exercise  of  his  ulterior  powers. 

On  each  occasion,  the  direct  and  first  care 
and  endeavour  of  the  judge,  will  be  the  ful- 
filment of  the  direct  ends  of  justice;  to  wit, 
by  taking  such  course,  or  doing  that  which  in 
each  individual  instance  shall  be  most  con- 
ducive to  the  fulfilment  of  the  direct  ends  of 
justice,  positive  and  negative ; further,  to 
wit,  the  causing  to  be  rendered  when,  and  in 
so  far  as  due,  the  service  demanded  by  the 
pursuer. 
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His  next  care  will  be  the  fulfilment  of  the 
collateral  ends  of  justice  ; to  wit,  by  mini- 
mizing, on  each  occasion,  the  quantity  of  evil 
in  its  several  shapes,  delay,  expense,  and 
vexation  at  large,  at  the  charge  of  the  several 
classes  of  persons,  in  relation  to  whom  his 
powers  will  have  to  be  exercised. 

When,  and  in  so  far  as,  the  collateral 
ends  of  justice  on  the  one  part  are  seen  to 
antagonize  with  the  direct  ends  of  justice 
on  the  other,  it  will  be  his  care  to  pursue 
that  course,  by  the  taking  of  which,  the  ba- 
lance on  the  side  of  good  is  greatest  upon  the 
whole. 

On  each  individual  occasion,  as  a security 
for  the  maximization  of  the  aggregate  of  good, 
and  the  minimization  of  the  aggregate  of  evil, 
he  will  settle  in  his  own  mind,  and  make  pub- 
lic declaration  of,  the  reasons  by  the  considera- 
tion of  which  his  conduct  has  been  determined; 
which  reasons  will  consist  in  the  allegation 
of  so  many  items  in  the  account  of  evil,  on 
both  sides;  magnitude,  propinquity,  certainty, 
or  say  probability,  and  extent,  — being  in 
relation  to  each  head  of  good  and  evil,  taken 
into  the  account. 

Proportioned  to  the  clearness  with  which 
those  reasons  are  conceived,  will  be  his  own 
assurance  and  satisfaction  of  the  conformity 
of  his  proceedings  with  the  ends  and  dictates 
of  justice : proportioned  to  the  clearness 
with  which  they  are  expressed,  w’ill  be  the 
satisfaction  afforded  to  the  superordinate  au- 
thorities to  whom  he  is  responsible. 

For  these  purposes  the  constitutional  code, 
on  the  principles  of  which  this  procedure 
code  has  been  grounded,  gives  to  his  legal 
power  a latitude,  to  which  in  general  there 
are  no  fixed  limits  ; and,  at  the  same  time, 
maximizing  according  to  its  utmost  endea- 
vours, the  efficacy  of  the  checks  provided  for 
preventing  such  his  powers  from  being  em- 
ployed to  any  sinister  purpose. 

With  a view  to  the  collateral  ends  of  jus- 
tice, the  follow’ing  are  among  the  cautions 
which  he  will  have  to  observe  : — 

The  applicant  having  been  received,  in  the 
character  of  pursuer,  or  pursuer’s  proxy,  and 
in  support  of  the  application,  his  evidence, 
appropriate  or  simply  indicative,  or  both, 
elicited  — the  judge  will  not,  in  relation  to 
any  other  person  of  whatever  description* (a 
proposed  defendant,  proposed  witness,  if  any, 
or  proposed  co-pursuer,  if  any,)  perform  any 
operation  liable  to  be  productive  of  vexation 
or  expense,  unless  in  his  view  of  the  matter, 
taking  such  evidence  for  correct,  a probability 
has  place,  that  at  the  charge  of  the  proposed 
defendant,  the  service  demanded,  or  some 
other,  more  or  less  analogous  to  it,  is  due. 

To  the  minimization  of  avoidable  delay,  he 
will  have  especial  regard.  Of  delay,  every 
moment  beyond  what  is  necessary  to  the 
direct  ends  is  detrimental  to  the  direct  ends, 
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as  well  as  to  the  collateral  ends,  of  justice. 
To  the  direct  ends,  by  the  intermediate  even- 
tual decease  of  the  pursuer,  by  chance  of  de- 
perition  of  sources  of  evidence  on  both  sides ; 
and  in  case  of  personal  evidence,  not  already 
in  writing,  danger  of  diminution  of  clearness, 
correctness,  and  completeness,  by  faultiness 
of  recollection.  To  the  collateral  ends, — to 
the  prejudice  of  the  pursuers  side,  in  so  far 
as  in  the  right,  by  and  in  proportion  to  the 
vexation  attached  to  the  non-possession  of  the 
service  due  — and  incidentally  by  and  in  pro- 
portion to  the  expense,  the  need  of  which 
may  have  been  produced  by  intervening  acci- 
dent; to  the  prejudice  of  the  defendant’s 
side,  if  in  the  wrong,  in  the  greatest  number 
of  individual  cases,  it  will  not  be ; since  the 
longer  it  continues,  the  longer  he  remains 
exempted  from  the  service  sought  to  be  ex- 
acted at  his  charge. 

But  in  so  far  as  he  is  in  the  right,  he  stands 
exposed  by  it,  equally  with  the  pursuer,  to 
sufferance,  to  the  prejudice  of  the  direct  ends 
of  justice,  by  deperition  and  deterioration  of 
evidence,  as  above : and  proportioned  to  his 
assurance  of  his  being  in  the  right,  is  the 
vexation  he  experiences  from  the  apprehen- 
sion of  being  ultimately  regarded  as  being  in 
the  wrong,  and  on  that  account  unduly  sub- 
jected to  the  service,  which  though  not  due, 
is  demanded  at  his  charge. 

But,  of  two  or  more  applications  made  at 
the  same  time,  no  one  is  there  which  may  not 
of  necessity  be  made  to  suffer  delay  by  the 
just  demands  made  by  others,  in  an  indefinite 
number,  upon  the  judge’s  time. 

What  may  also  happen  is,  that  by  defer- 
ring that  which  in  the  natural  order  of  inquiry 
would  be  the  next  judicial  operation  to  be 
performed,  advantage  may  be  produced,  pre- 
ponderating over  the  disadvantage,  to  any  or 
all  the  ends  of  justice.  As  often  as  this  is  the 
case,  the  judge  will  accordingly  defer,  to  some 
future  time  indicated,  the  performance  of  such 
next  judicial  service : but  for  reason,  and 
justification,  he  will  bring  to  view  the  parti- 
cular incident  or  incidents  by  which  exception 
has  appeared  to  be  made  to  the  general  rule. 

In  Buonaparte’s  civil  code,  the  parties  being 
in  the  judicatory  of  the  justice  of  the  peace, 
admitted  into  the  presence  of  each  other  and 
the  judge,  — great  is  the  anxiety  expressed  to 
prevent  confusion  on  the  occasion  of  such 
altercation  as  may  naturally  be  expected:  and 
OT  that  account,  for  the  prevention  of  that 
inconvenience,  no  person  other  than  the  judge 
is  authorized  to  put  a question  to  any  other. 
In  this  anxiety,  no  cause  for  disapprobation 
can  assuredly  be  found,  especially  when  the 
character  of  the  people  he  had  to  deal  with  is 
considered. 

In  English  judicature,  all  cause  for  any  such 
anxiety  is  effectually  excluded ; not  e.xisting 
in  the  presence  of  the  judge,  parties  cannot 


quarrel  or  annoy  each  other  m the  presence 
of  the  judge.  Saving  the  sparingly  exercised 
right  of  the  judge  to  put  questions,  to  no  party 
on  either  side  is  any  question  put  by  any  sort 
of  person  but  an  advocate:  nor,  unless  be- 
tween advocate  and  advocate,  or  in  an  extra- 
ordinary case,  in  guarded  terms,  between 
advocate  and  judge,  can  altercation  in  any 
shape  have  place. 

Among  the  cares  of  the  judge,  will  in  like 
manner  be  the  minimization  of  the  number 
of  persons,  of  whatever  description,  operated 
upon  by  the  exercise  of  his  power;  as  also,  in 
the  instance  of  each  such  person,  the  number 
and  vexatiousness  of  the  operations  imposed 
upon  them  respectively. 

Accordingly,  between  the  individual  by 
whom,  in  each  instance,  the  compliance  ne- 
cessary to  the  reddition  of  the  service  in 
question  is  to  be  produced,  he  will  avoid  in- 
terposing without  necessity  any  intermediate 
hand.  The  reasons  are  — 

1.  By  every  such  intermediate  hand,  so 
interposed,  is  produced  a chance  of  delay,  and 
a chance  of  ultimate  failure. 

2.  By  every  such  intermediate  hand,  sc 
interposed,  is  produced  vexation,  if  no  com- 
pensation, or  no  more  than  inadequate  com- 
pensation, be  accorded ; and  in  so  far  as 
compensation  is  accorded,  expense. 

Middle-agencij-s^)ariny , is  the  name  given  to 
this  rule. 

Of  the  application  capable  of  being  made 
of  the  middle-agency-sparing  rule,  examples 
are  as  follows : — 

1.  As  per  Constitutional  Code,  Chap.  XII. 
Judiciary  collectively.  Giving  to  each  imme- 
diate judge,  once  in  possession  of  a suit,  the 
faculty  of  operating  for  the  purpose  of  it,  in 
the  territory  of  any  and  every  other  imme- 
diate judge;  instead  of  an  address  from  the 
judge  of  the  originating  judicatory,  to  the 
judge  of  the  territory  in  which  such  several 
operations  have  to  be  performed ; for  though, 
for  various  purposes,  notice  of  what  is  done 
may  be  requisite  for  the  information  of  the 
judge  in  vvhose  territory  the  operation  is  to 
be  performed ; so  is  it  also,  at  the  same  time, 
for  every  needful  purpose,  sufficient. 

By  deferring  the  operation  till  after  an  an- 
swer from  the  judge  in  question  had  been 
received,  or  time  for  the  reception  of  it 
elapsed,  proportionable  delay  would  be  pro- 
duced, and  that  without  need  or  use. 

When,  for  the  purpose  of  justice,  at  the 
charge  of  any  person,  whether  in  the  situation 
of  defendant,  or  any  other,  the  transfer  of 
any  subject-matter  of  property  is  to  be  made, 
let  not  the  co-operation  or  consent  of  such 
person  be  made  necessary  to  the  validity  of 
such  transfer.  If,  at  the  hands  of  the  person 
in  question,  disclosure  of  any  matter  of  fact 
relative  to  such  property  be  necessary,  it 
will  be  exacted  accordingly ; but  to  no  effect 
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for  which  such  disclosure  may  be  requisite, 
can  concurrence  in  any  way,  in  the  act  of 
transfer,  be  needful  or  of  use. 

§ 4.  Inflexible  regulations,  none. 

For  minimizing  evil,  the  main  ca.ution  is, 
in  no  case,  on  no  occasion,  to  lay  down  in- 
flexible rules  (in  particular,  inflexible  rules  as 
to  quantity) — rules  of  which  on  any  occasion 
the  eflFect  may  be  to  prevent  the  minimization 
of  evil  in  the  individual  case  calling  for  de- 
cision at  the  hands  of  the  judge. 

The  pretence  in  this  case  is,  the  avoiding 
to  place  arbitrary  power  in  the  bands  of  the 
judge.  But  the  good  thus  sought  is  illusory. 
In  the  hands  of  a judge,  power,  in  whatso- 
ever degree  arbitrary,  is  no  otherwise  an  evil, 
than  in  so  far  as  its  effect  is  to  produce  evil 
in  a tangible  shape  — to  wit,  human  suffering 
— in  the  breasts  of  individuals.  But  where 
an  inflexible  rule,  as  to  the  quantity  of  any- 
thing, is  laid  down,  the  chances  against  its 
not  producing  evil  in  excess,  are  as  infinity 
to  one. 

Against  abuse  of  power,  the  only  effectual, 
or  elHcient  security,  is  composed  of  responsi- 
bility : substantial,  punitional,  and  disloca- 
tional  responsibility,  legal  and  moral. 

For  the  prevention  of  the  abuse  of  power, 
on  the  part  of  judges,  the  appropriate  place  is 
accordingly,  not  so  much  in  the  procedure 
code  as  in  the  constitutional  code. 

For  exemplification  of  the  evil  certain  of 
being  produced  by  inflexible  rules  in  regard 
to  quantity,  take  the  three  capital  objects  — 
matter  of  satisfaction,  matter  of  punishment, 
and  length  of  time. 

First,  as  to  the  quantity  of  the  matter  of 
compensation,  or  other  means  of  satisfaction. 
If  there  be  a case  in  which,  of  the  compensa- 
tion thus  inflexibly  fixed,  the  quantity  be  defi- 
cient— in  such  sort  deficient,  as  to  be  inferior 
to  the  profit  obtainable  by  the  wrong — it  ope- 
rates, by  the  amount  of  the  difference,  as  an 
inducement  to  commit  the  wrong,  instead  of 
operating  as  a means  of  repression  for  the 
prevention  of  it. 

So  likewise  in  the  case  of  punishment.  If 
in  the  case  of  any  crime,  the  punishment  is, 
all  things  taken  together,  clearly  inferior  to 
the  profit  obtainable  in  the  individual  instance 
in  question,  by  means  of  the  crime,  the  effect 
of  the  so-called  punishment  is  to  operate  by 
the  amount  of  the  difference,  not  as  a re- 
pressive bond,  for  the  prevention,  but  as  an 
incentive  and  encouragement  towards  the 
commission  of  the  crime.  To  one  offence 
(by  which  in  the  individual  case  in  question, 
the  delinquent  has  gained  £100,)  let  £10 
and  no  more  have  been  the  sum  fixed  on,  the 
obligation  of  paying  which,  constitutes  the 
sole  punishment  imposed.  The  effect  of  the 
law  is,  to  operate  as  a bounty  upon  the  com- 
uuBBion  of  the  prohibited  act — of  the  act  thus 


inexpertly  prohibited — as  a jounty  to  the 
amount  of  £90,  subject  to  the  deduction  of 
the  expense,  and  the  equivalent  for  the  vexa- 
tion in  other  shapes,  attached  to  the  situation 
of  defendant,  in  these  cases. 

In  the  article  of  satisfaction  and  punish- 
ment, provision  against  improvidence  in  this 
shape  belongs  obviously  to  the  field  of  penal 
law,  not  directly  to  the  field  of  judicial  pro- 
cedure. Of  improvidence  in  this  shape,  the 
marks  are  in  a pai  ticular  degree  conspicuous 
in  Buonaparte’s  codes. 

Now  as  to  the  fixation  of  length  of  time : 
length  of  time,  allotted  for  the  performance 
of  various  sorts  of  operations.  In  general,  the 
pretence,  or  expected  good,  is  avoidance  of 
delay : but  in  general,  besides  the  production 
of  the  opposite  evil,  precipitation,  and  thence 
the  evil  correspondent  and  opposite  to  tlie 
direct  ends  of  justice,  it  has  for  its  effect  in- 
crease of  delay,  or  increase  of  expense  and 
ve.xation,  or  all  three. 

A year  was  the  maximum  to  which  Fre- 
derick the  Great  of  Prussia  fixed  the  greatest 
length  of  a suit  at  law  in  his  dominions  ; not 
small  was  the  service  he  was  regarded  by 
himself  and  by  many  another  well-wisher  to 
justice,  as  having  by  this  exploit  rendered  to 
justice.  What  was  the  consequence?  In  the 
first  place,  wheresoever  the  quantity  of  busi- 
ness necessary  to  the  avoidance  of  the  evil 
opposite  to  the  direct  ends  of  justice  ({)osi- 
tivc  and  negative)  could  not  be  performed 
within  that  time — production  of  the  evil  cor- 
respondent and  opposite  to  the  direct  ends  of 
justice.  In  the  case  of  a to  a certain  degree 
complicated  mercantile  account,  for  example ; 
in  the  case  of  the  death  or  insolvency  of  a 
large  capitalist,  having  extensi vedealings  with 
foreign  states,  this  could  not  but  be  frequently 
exemplified  ; and  in  any  case,  by  the  expatria- 
tion of  a single  witness,  if  a necessary  one,  the 
same  impossibility  of  rendering  justice  within 
the  so  allotted  compass  of  time  would  be  pro- 
duced. 

Of  a rule  thus  improvidently  all-compre- 
hensive, delay,  the  very  evil  sought  to  be 
thus  remedied,  would  naturally  be  not  un- 
commonly among  the  fruits.  This  being  the 
length  allotted  to  the  sittings,  a judge  to 
whose  sinister  interest  delay  showed  itself 
favourable,  would  avail  himself  of  the  ordi- 
nance, to  run  on  to  the  full  length  of  it. 
This,  he  would  say,  is  what  the  ordinance 
requires.  Well,  to  this  ordinance  I have 
paid  unquestionable  obedience. 

Under  the  English  system,  generally  speak- 
ing, fixed  lengths  of  time  are  allotted  for  every 
operation ; lengths  of  time  without  any  the 
smallest  regard  to  the  quantity  of  time  neces- 
sary to  the  ends  of  justice  — the  different 
quantities  demanded  by  different  distances 
between  place  and  place  — the  differences 
1 in  respect  of  the  degree  of  co»pli«alj«a 
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in  the  causes  — the  abodes  of  parties  and 
necessary  witnesses ; in  a word,  not  any  the 
smallest  regard  is,  in  any  pirt  of  the  system 
of  fixation,  paid  to  the  circumstances,  nor 
therefore  to  the  interest  or  feelings,  of  any  of 
the  individuals  concerned. 

In  so  far  as  the  time  is  rendered  unsuscep- 
tible of  enlargement,  here,  in  many  instances 
to  a certainty,  is  evil  to  a vast  amount  ne- 
cessitated  evil,  in  that  shape  in  which  it  is 

correspondent  and  opposite  to  the  direct  ends 
of  justice.  In  so  far  as  it  is  susceptible  of 
being  enlarged,  here  is  a quantity  more  or 
less  considerable,  added  to  the  fixed  quantity 
of  delay,  vexation,  and  expense  ; for  applica- 
tion must  be  made  to  the  judicatory  — appli- 
cation for  the  additional  quantity  of  time. 
In  support  of  the  application,  evidence  must 
be  produced  — application  with  fees  to  soli- 
citors, advocates,  subordinate  judicial  olli- 
cers,  and  perhaps  judges  — evidence  carefully 
manufactured  into  the  most  unapt,  delusive, 
and  expensive  shape. 

Thus  goes  on  tlie  game  of  leap-frog,  be- 
tween strictness  and  liberality — each  being 
in  this,  as  on  every  other  occasion,  covered 
by  a thick  coating  of  well-paid  and  self-applied 
applause. 

In  English  practice,  whenever  you  see  or 
hear  the  word  strictness,  expect  to  see  in- 
justice : you  will  seldom  be  disappointed. 

Of  the  judicatories  self-styled  Equity 
courts,  dilatoriness  is,  to  the  knowledge  of 
everybody,  the  characteristic  and  most  glar- 
ing cardinal  vice.  But  could  any  unpaid  eye 
endure  to  look  into  it,  precipitation  might 
be  seen  carried  to  a no  less  high  degree  of 
perfection  : precipitation,  by  which  in  an  ex- 
tensive class  of  cases,  the  production  of  the 
evils  correspondent  and  opposite  to  the  direct 
ends  of  justice  is  habitually  and  with  cer- 
tainty secured. 

Even  at  the  commencement  of  every  suit, 
in  this  kind  of  judicatory,  the  time  allotted 
is,  in  most  instances  — considering  the  work 
that  is  to  be  done  by  it,  and  the  lengths  of 
necessary  journeys  — too  short  to  admit  of 
the  work  being  done:  for  remedy,  on  payment 
of  XI  : 7s.  to  Judges  and  Co.,  two  several 
additions  may  be  made,  by  the  half  of  which, 
it  is  rendered  in  most  cases  too  long.  A 
temptation  is  in  every  case  held  out  to  pur- 
chase a third  length  of  delay  : but  under  this 
indulgence  lies  a trap,  in  which  the  compara- 
tively inexperienced  law- practitioners  are 
frequently  caught,  and  this  in  such  sort  as  to 
produce,  to  the  dismay  of  their  respective 
and  unsuspecting  clients,  the  evil  correspon- 
dent and  opposite  to  the  direct  end  of  jus- 
tice  ; — the  client  loses  his  cause,  because, 
willingly  or  unwillingly,  his  lawyers  have  been 
dewired. 


§ 5.  Substitution  to  inflexible  rules. 

Of  the  several  rules  laid  down  in  this  code, 
there  is  not  one  that  is  meant  to  be  regarded 
as  indexible : no  one  is  there,  from  which,  in 
case  of  necessity,  the  judge  may  not  depart. 
But  as  often  as  he  thus  departs,  the  consti- 
tuted authorities  (the  public-opinion  tribunal 
included)  will  be  looking  to  him  for  the 
reason  — the  specific  reason  or  reasons,  by 
the  contemplation  of  which,  such  departure 
shall  have  been  produced  ; and  as  often  as  he 
does  this,  without  the  assignment  of  any  spe- 
cific reason,  he  will  be  considered  as  having 
violated  his  official  duty. 

Every  such  reason,  will  consist  in  an  indi- 
cation of  the  evil  which,  in  the  individual  case 
in  question,  would  result  from  compliance 
with  the  rule  : and  with  a proof,  that  by  the 
aberration,  either  no  evil  in  any  shape  has 
been  produced,  or  none  but  what  has  been 
outweighed  by  concomitant  good. 

So  in  regard  to  exceptions.  In  many  in- 
stances where  a rule  is  laid  down,  in  the  terms 
of  it,  reservation  is  made  of  exceptions,  and 
a string  of  exceptions  is  thereupon  subjoined. 
To  every  such  rule,  the  judge  is  at  liberty  to 
add  an  exception ; but  for  every  such  excep- 
tion, an  appropriate  and  sulfieieiit  reason  will 
be  looked  for  at  his  hands. 

§ 6.  \Miich  side  is  most  likely  to  be  in  the 
ricjht  ? 

Antecedently  to  the  view  presented  by  the 
inquiry  into  the  particular  fact  of  the  indivi- 
dual case,  the  general  presumption  arising  out 
of  the  several  relative  situations  will  be  in 
favour  of  the  pursuer’s,  which  is  as  much  as 
to  say,  in  disfavour  of  the  defendant’s  side. 

The  general  reason  is,  that  without  some 
ground  of  assurance  and  belief  in  respect  of 
the  correctness  of  his  judgment,  it  is  not 
likely  that  a person  would  engage  in,  or  would 
subject  himself  to  the  vexation  and  expense 
attached  to,  the  character  of  pursuer,  even  in 
case  of  success,  — together  with  the  still  more 
ample  eventual  quantity  in  case  of  ill  success. 
Thus  on  the  score  of  mere  self-regarding  in- 
terest, particularly  when  the  force  of  the 
additional  restriction,  applicable  by  sympa- 
thetic affection  is  added  — a moral  power 
which,  how  weak  soever  in  comparison  with 
self-regarding  affection,  should  not  in  this, 
any  more  than  any  other  case,  be  left  altoge- 
ther out  of  the  account. 

At  the  same  time,  the  greater  the  success 
with  which  the  endeavour  to  attain  the  ends 
of  justice,  direct  and  collateral,  is  crowned, 
the  less  will  be  the  difference  produced  in 
that  respect  betw'een  the  two  correlative  situ- 
ations. The  less  the  vexation  and  expense 
attached  to  the  situation,  the  less  effective 
will  be  the  restraints,  the  tendency  of  which 
ii,  to  prevent  a person  from  embarking  in  it. 
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In  so  far  as  the  present  proposed  code  is 
rightly  directed  to  those  exclusively  legiti- 
mate ends,  strong  is  the  contrast  it  will  be 
seen  to  form  with  the  English  system  of  pro- 
cedure, not  to  speak  of  others  less  renowned 
for  a supposed  regard  for  the  ends  of  justice. 


CHAPTER  VIII. 

JUDICIAL  APPLICATION. 

§ 1.  Judicial  Application  — what. 

The  system  of  judicial  procedure,  it  has  been 
seen,  lias  for  its  jtroper  object,  the  giving 
execution  and  effect  to  the  ordinances  of  the 
legislature. 

The  functionary,  by  the  exercise  of  whose 
function  execution  and  effect  is  given  to  the 
ordinances  of  the  legislature,  is  the  judge. 
The  means  by  which  that  result  is  produced, 
is  the  rendering  to  a person,  who  having  need 
of  it,  makes  application  to  him  accordingly  for 
the  sort  of  service,  by  the  rendering  of  which 
the  result  is  produced.  Name  of  such  ap- 
propriate services  — judicial  services. 

The  species  of  application  by  which  such 
judicial  service  is  called  for,  call  it  a demand. 

The  aggregate  of  the  whole  operation  pro- 
duced by  a judicial  demand,  from  the  demand 
to  the  last  operation  by  which  execution  and 
effect  is  given  to  the  portion  of  law  in  ques- 
tion, both  inclusive,  — call  it  a suit  in  law, 
or  for  shortness,  a suit. 

In  English  practice  — by  a denomination 
manifestly  inappropriate  and  productive  of 
continual  confusion  — it  is  also  called  a cause. 

But  the  case  in  which  a demand,  made  at 
the  Ijands  of  a judge,  for  services  tending  to 
the  giving  execution  and  effect  to  some  cor- 
responding portion  of  the  text  of  the  law,  is 
the  service  called  for,  — is  but  one  out  of 
several  cases  in  which,  for  judicial  service 
tending  to  the  production  of  that  effect,  ap- 
plication may  be  made,  and  that  application 
complied  with. 

Accordingly,  of  divers  sorts  of  application, 
by  each  of  which  judicial  services  of  the 
tendency  in  question  are  applied  for,  and  de- 
manded— the  application  called  a judicial 
demand,  and  by  which,  if  ordered,  commence- 
ment is  given  to  a suit,  is  but  one. 

By  a judicial  application,  understand  an 
application  made  to  a judge  as  such  — by  any 
person  other  than  a judge  as  such. 

By  any  person  who  is  desirous  of  obtaining 
judicial  service  in  any  shape,  a judicial  appli- 
cation may  accordingly  be  made. 

By  judicial  service,  understand  every  such 
service  as  a judge,  as  such,  is  warranted  by 
law  in  rendering  to  any  person  or  persons. 

The  services  which  it  belongs  to  a judge 
•s  such  to  render,  will  be  mostly  those  which 
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are  rendered  in  contentious,  or  say  contested 
cases,  — that  is  to  say,  cases  in  which  a suit 
has  been  instituted,  and  continues  depending. 
But  neither  are  cases  wanting,  in  which,  with- 
out any  suit  instituted,  it  belongs  to  the  judge 
to  render  certain  appropriate  services.  So 
many  of  these  cases  — ao  many  are  the  dif- 
ferent purposes,  for  which  a judicial  applica- 
tion may  be  made.  Certain  cases,  moreover, 
there  arc,  in  which,  for  the  adjustment  of  the 
different  interests  concerned,  judicial  services 
may  be  necessary,  even  where  no  disagreement 
as  between  party  and  party  has  taken  place. 
Of  this  sort  is  the  case  wdiere  the  demand 
made  to  the  judge  is  simply  requisitive,  and 
not,  with  relation  to  any  party,  either  crimi- 
native or  inculpative. 

§ 2.  Applicant’s  Judicatory  — what. 

It  being  desirable,  in  so  far  as  practicable, 
that  the  territory  in  which  the  person  in  ques- 
tion w'ill  be  most  likely  to  be  called  upon  to 
pay  judiciary  attendance,  should  be  the  terri- 
tory in  which  he  has  his  most  ordinary  habita- 
tion, in  contradistinction,  and  in  preference  to, 
every  more  distant  judicatory  : hence  it  is  de- 
sirable, that  by  persons  in  general,  considered 
in  respect  of  the  need  they  may  have  to  make 
judiciary  application,  it  should  be  understood 
what,  in  the  case  of  an  applicant,  is  meant  by 
his  judicatory  — as  in  the  case  of  a judge,  by 
his  territory. 

By  the  applicant's  judicatory,  understand 
the  judicatory  belonging  to  and  situate  in  the 
sub-district  in  which,  as  housekeeper  or  in- 
mate, as  per  Election  Code,  the  applicant  has 
his  settled  habitation,  if  any  such  he  has.  If, 
in  each  of  divers  sub-districts,  he  has  a settled 
habitation,  or  divers  settled  habitations,  so 
many  as  there  are  of  these  sub-districts,  so 
many  are  his  judicatories. 

To  an  applicant  who  has  a settled  habita- 
tion elsewhere,  but  not  in  the  sub-district  to 
the  judicatory  of  w'hich  he  makes  his  appli- 
cation — as  also,  to  an  applicant  who  has  no 
settled  abode,  — the  judicatory,  whatsoever 
it  be,  to  which,  on  the  occasion  in  question, 
he  makes  such  his  application,  is,  on  and  for 
that  occasion,  his  judicatory ; say  his  occa- 
sional j II  d icatory. 

Of  the  facility  thus  afforded  to  persons 
in  the  character  of  judicial  applicants,  no  in- 
crease of  vexation  to  persons  having  occasion 
to  act  in  a judicatory  in  any  other  character, 
such  as  that  of  a defendant,  or  that  of  a wit- 
ness in  a suit,  will,  it  will  be  seen,  he  the 
result. 

In  every  case,  therefore,  any  person  whose 
desire  it  is  to  make  application  to  a judica- 
tory for  any  purpose,  may  in  the  first  instance 
make  application  to  his  own  judicatory. 

If,  the  design  of  his  aj)plication  being  to 
commence  a suit  against  any  person,  the  do- 

V 


34 


PRINCIPLES  OF  JUDICIAL  PROCEDURE. 


micile  of  that  person  is  within  the  same  local 
field  of  judicature,  the  case  is  in  that  respect 
the  ordinary  case.  If  such  intended  defendant 
has  not  any  domicile  within  that  same  field,  the 
case  is  in  that  respect  an  extraordinary  case. 
It  constitutes  one  of  the  natural  causes  of 
obstruction  to  the  course  of  justice  ; provision 
for  which  is  made  elsewhere. 

On  hearing  him,  the  judge  will  inform  him 
what  course  to  take. 

§ 3.  Order  of  making  application. 

For  all  persons  waiting  to  be  heard  as  ap- 
plicants, the  station  is  in  the  visitors’  gallery  : 
as  to  which,  see  Constitutional  Code. 

On  entrance  into  the  gallery,  the  intended 
applicant  receives  from  the  doorkeeper  a tic- 
ket. The  tickets  are  numbered  in  numerical 
order.  He  who,  at  or  after  the  opening  of 
the  door,  came  first,  received  a ticket  No.  1 ; 
he  who  came  ne.xt.  No.  2 ; and  so  on. 

Immediately  as  the  business  of  an  applicant 
is  finished,  the  judge  or  registrar  makes  a 
sign  to  the  door-keeper  of  the  gallery.  The 
door-keeper,  callingto  the  expectant  applicant 
whose  number  entitles  him  to  be  next  heard, 
looks  at  his  ticket,  and  directs  him  forthwith 
to  the  applicant’s  station.* 

If  applicants  more  than  one  are  desirous  of 
speaking  on  the  same  occasion  and  in  support 
of  the  same  application,  they  must  first  have 
agreed  among  themselves  as  to  the  order  in 
which  they  shall  speak  ; if  the  whole  num- 
ber persist  in  speaking  together,  they  will  all 
of  them  be  made  to  withdraw,  until  they 
have  agreed  upon  the  order  of  procedure  as 
above. 

If,  with  desires  mutually  opposite,  a num- 
ber of  applicants  offer  themselves  to  speak  on 
the  same  occasion,  in  relation  to  the  same 
matter,  each  struggling  to  be  heard  before  the 
rest,  the  order  of  procedure  will  be  decided 
among  them  by  lot. 

§ 4.  Personal  Attendance. 

Purposes  for  which  the  personal  attend- 
ance of  an  applicant  in  the  justice-chamber, 
while  making  his  application,  may  be  neces- 
sary or  useful,  with  reference  to  his  own  de- 
sires, are  — 

1.  Furnishing  appropriate  evidence  as  to 
facts,  collative  and  ablative ; say  Appropriate- 
self-serving-evidence-furnishing. 

2.  Furnishing  indicative  evidence  ai  to  the 
above ; say  Jndicative-evidence-furnishing. 

3.  Furnishing,  at  the  instance  of  the  judge, 
any  such  evidence  as  (though  the  tendency 
of  it  may  be  contrary  to  his  desires)  may  be 

• In  a code  of  procedure,  the  insertion  of 
particular  regulations  of  this  sort  are  necessary 
to  obviate  hesitation,  doubts,  and  diversity  of 
practice.  In  a short  time,  practice  will  render 
them  familiar. 
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necessary  to  the  preserving  of  other  persons 
from  vexation  and  expense,  contrary  to  the 
ends  of  justice;  say  Furnishing  self-disserving 
or  confessional  cvideiti'e. 

4.  Furnishing  security  against  undue  vexa- 
tion iinposable  upon  others,  on  the  occasion 
of  the  application  ; say  ResponsiOilitg-afford- 
ing. 

5.  Furnishing  means  of  co-end uring  com- 
munication with  him,  for  the  purpose  of  the 
application;  say  Accessibility  - securing,  or 

means-of-communication-a  fording. 

6.  Receiving  from  the  judge,  warning 
against  the  damage  liable  to  be  sustained  from 
sinister  interest  of  pro.vies,  profc'sional  or 
even  gratuitous;  say  Tutelary-udvicc-rcceiv- 

i»g-  . . . . 

7.  Receiving  at  the  best  hand,  t.  c.  in  an 
immediate  way,  the  advice  of  the  judge  as  to 
proceeding  or  not  proceeding  in  the  applica- 
tion ; as  to  the  mode  best  adapted  to  the  ends 
of  justice;  say  Ullerior-course-concerting  or 
settling. 

As  to  Responsibility  - affording : — Evils 
against  which,  on  the  occasion  of  a judiciary 
application,  appropriate  security  may  be  ne- 
cessary, are  — 

1.  Waste  of  judicatory’s  time  ; thence  de- 
lay, or  even  denial  of  justice,  to  those  wlio 
otherwise  would  at  so  much  the  earlier  lime, 
have  been  litigants. 

2.  Undue  vexation  and  expense,  to  per- 
sons whose  interest,  according  to  the  ser- 
vice demanded  by  the  application,  may  come 
to  be  detrimented  by  ulterior  proceedings. 
But,  in  so  far  as  the  applicant,  though  he  lie 
not  the  principal,  can  give  as  good  security 
against  these  evils  as  the  principal  could,  his 
attendance  may  be  as  useful  as  the  princi- 
pal’s. 

As  to  Accessibility-securing,  or  means-of- 
eommunication-affording : — The  uses  of  se- 
curing adequately  lasting  means  of  certain 
communication  with  the  applicant,  are  two, 
viz.  — 

1.  Securing  to  him,  if  granted,  the  service 
demanded. 

2.  Securing  the  public  and  individuals 
against  the  evils  just  mentioned. 

Hence  the  persons,  communication  with 
whom  should  be  secured,  arc — 1.  The  prin- 
cipal at  any  rate ; 2.  The  applicant,  if  a 
person  other  than  the  principal.  But  in  so 
far  as  this  security  can  be  as  effectually  af- 
forded by  the  applicant,  as  by  the  principal, 
the  principal’s  attendance  is  needless  for  this 
purpose. 

As  to  Tutelary-advice-receiving  : — As  to 
this  purpose,  in  so  far  as  the  need  has  place, 
the  demand  for  the  principal’s  attendance  is 
strongest.  True  it  is,  that  if  the  need  exists, 
it  may  be  made  visible  to  him,  by  the  record 
of  what  passed  between  his  proxy  and  the 
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jmlge,  and  tliat  for  the  purpose  of  such  ad- 
vice, the  judge  may,  if  he  sees  reason,  com- 
mand the  principal’s  attendance.  But,  on 
the  matter  of  the  record,  he  may  be  more  or 
less  ill-qualified  to  form  a judgment  for  this 
purpose.  And  there  may  be  reason  for  his 
receiving  the  judge’s  advice,  though  by  in- 
dolence, or  some  other  motive,  the  judge 
may  be  prcvertted  from  commanding  his  at- 
tendance for  that  purpose. 

As  to  Ulterior -cour se~seltlin(j  \ — If  the  case 
be  such,  that  the  principal  has  need  of  the 
judge's  tutelary  advice  as  above,  the  ulterior 
course,  which  it  will  be  most  fit  for  the  pro- 
cedure to  receive,  may  depend  upon  the  na- 
ture of  such  tutelary  advice. 

These  considerations  will  serve  as  a me- 
mento to  the  judge,  to  be  on  the  watch,  for 
the  need  which  may  have  place  in  relation 
to  this  tutelary  advice. 

As  to  Confessor ial-  evidence-furnishing ; — 
For  the  prevention  of  evils  to  other  inter- 
essees,  true  it  is  that  the  attendance  of  the 
principal  may,  after  the  attendance  of  the 
proxy,  require  to  be  exacted.  But  supposing 
it  exacted  time  enough  for  such  preventive 
purpose,  the  exaction  of  it,  in  the  first  in- 
stance, is  to  this  purpose  needless. 

§5.  Applicants — who. 

On  the  occasion  of  a judicial  application, 
applicants  require  to  be  distinguished,  in  the 
first  place,  into  principals  and  pro.xics. 

A principal  applicant,  is  he  by  whom  the 
application  is  made  on  his  own  account.  A 
proxy  applicant,  is  he  whose  application  is 
made  on  an  account  of  another,  or  others. 
In  respect  of  a joint-interest,  the  same  per- 
son may  be  applicant  on  his  own  account,  and 
likewise  on  account  of  his  co-interessecs. 

In  relation  to  the  benefit,  or  the  burthen 
which  is  the  object  of  the  application,  the 
apjilicant  (nay  be  possessed,  or  not,  of  special 
interest,  or  any  peculiar  and  self-regarding 
interest,  in  the  subject-matter  of  the  appli- 
cation. A person,  the  purpose  of  whose 
application  is  the  procuring  some  benefit  for, 
or  the  averting  some  burthen  from,  an  indi- 
vidual or  a community,  with  whom  he  is  not 
connected  by  any  special  tie  of  self-regarding 
interest,  is  an  applicant  not  possessed  of  any 
special  interest  in  the  subject-matter  of  his 
application. 

A special  interessee,  may  be  so  cither  on 
a purely  self- account,  or  on  a purely  trust- 
account,  or  on  a compound-account. 

In  so  far  as  a person  is  interested  on  behalf 
of  another,  to  whose  interest  he  stands  bound 
to  give  special  support,  he  is  styled  a trustee 
on  behalf  of  such  other,  or  others;  and  the 
interest  he  thus  possesses  is  styled  a fdu- 
ciarg  interest ; and  the  law  by  which  he  is  so 
bound,  is  styled  a trust-creating  law : the 


person  on  whose  account  — for  whose  sake 
the  trust  is  created,  is  styled  a principal  in  the 
trust,  or  say  a benefitendary.* 

When  a trust  is  created  by  law,  as  above, 
it  may  be  either  with  or  without  the  instru- 
mentality of  a person  or  persons  operating 
to  that  purpose  : when  it  is  with  such  instru- 
mentality, the  person  or  persons  so  acting 
may  be  styled  trustee,  or  trustees.  In  this 
case,  there  are  three  parties  connected  and 
jointly  interested:  — to  wit,  1.  The  benefi- 
tendary ; 2.  The  trustee ; 3.  The  trustor  or 
trustors  ; or  say,  the  trust-maker  or  trust- 
makers. 

In  some  cases,  the  trustor  and  trustee  may 
be  the  same  person  : in  these  cases,  the  trus- 
tee is  a self-constituted  trustee ; or  say,  an 
uncommissioned  trustee. 

When  it  is  by  the  benefitendary  that,  under 
the  sanction  of  the  law,  the  trust  is  created, 
and  a person  or  persons  constituted  and  cre- 
ated trustee  or  trustees,  it  is  by  contract 
between  such  benefitendary  on  the  one  part, 

I and  the  trustee  or  trustees  on  the  other. 

I Examples  of  trusts  and  trustees,  created 
by  act  of  law,  without  the  instrumentality  of 
any  person  or  persons,  are  as  follow : — 

1.  A husband,  acting  and  applying  on  ac- 
count of  his  wife. 

2.  A father,  in  quality  of  natural,  that  is  to 
say,  law-located  guardian  to  his  son  or  daugh- 
ter under  age. 

3.  A mother,  in  default  of  her  hu.sband,  in 
quality  of  natural,  that  is  to  say,  law-located 
guardian  to  her  son  or  daughter  under  age. 

4.  A guardian,  in  the  case  where,  without 
need  of  his  own  instrumentality,  he  is  law- 
located  as  such,  in  relation  to  a person  under 
age. 

5.  A guardian,  in  the  case  where,  without 
need  of  his  own  instrumentality,  a person  is 
constituted  such,  with  relation  to  a person 
labouring  under  mental  derangement. 

Examples  of  trusts  and  trustees,  created 
such  by  act  of  law,  by  and  with  the  instru- 
mentality of  the  trust-maker,  but  without 

• In  the  English  system,  the  benefitendary  has 
no  other  name  than  cestny  que  trust.  This  de- 
nomination, being  taken  from  the  obsolete  law 
French,  is  altogether  unintelligible  to  all  but  law- 
yers. Conspicuous  is  the  awkwardness  of  its 
frame : it  is  a sort  of  an  elliptical  abridgment  of 
a long  phrase,  the  tenor  of  which  remains  to  be 
divined;  supiroje  cestuy  at  lien  de  qui  le  trust 
est  cree.  In  the  case  of  his  being  regarded  as  ac- 
tually benefited,  this  benefitendary  will  naturally 
receive  the  appellation. of'a  benefitee.  But  the 
actual  fullrlment  of  the  design  entertained  or  pro- 
fessed to  be  entertained,  is  too  precarious  to  admit 
of  the  substitution  of  the  appellation  benefitee  to 
the  word  benefitendary.  M'itness  the  breaches 
of  trust,  the  aggregate  amount  of  which,  in  the 
case  of  charitable  trusts,  is  under  3Iatchless  Con« 
stitution<so  enormous,  as  per  the  commission  of 
inquiry,  now  so  many  years  depending. 
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the  instrumentality  of  the  bcneficiendarics, 
are  as  follow  : — 

1.  A testamcntarily-lociited  post-obituary 
administrator:  the  beneficiendaries  in  this 
case,  with  or  without  the  administrator  him- 
self,  are  the  co-interessees,  as  above,  in  the 
mass  of  property  left  vacant  by  the  death. 

2.  The  case  where  a person,  desirous  of 
conferring’  a benefit  on  a certain  person  or 
persons,  invests  a mass  of  property  in  the 
hands  of  a trustee  or  trustees,  in  trust,  to  be 
disposed  of  in  a certain  way  mentioned,  for 
the  benefit  of  a person  or  persons  in  the  cha- 
racter of  a beneficiendary,  or  set  of  benefi- 
ciendaries. 

Examples  of  trusts  and  trustees,  created 
under  the  sanction  of  the  law,  by  the  trustor 
and  trustors,  and  the  beneficiendary  and  bene- 
fieiendaries,  in  the  way  of  contract,  are  — 

1.  The  case  of  a general  agent  and  his  prin- 
cipal ; a general  agent,  to  wit,  or  trustee,  to 
whom  the  principal,  as  beneficiendary,  en- 
trusts the  management  of  his  pecuniary,  and 
other  interests  in  general.  To  this  head  be- 
longs the  case  of  a steward  receiving  the 
whole  income  of  his  principal. 

2.  The  case  of  a special  agent,  acting  in 
the  capacity  of  a steward  of  a particular 
landed  estate. 

3.  The  case  of  the  manager  of  a manufac- 
turing concern. 

4.  The  case  of  an  agent  or  factor,  acting 
in  the  sale  of  a particular  article,  or  set  of 
articles,  whether  in  the  way  of  ordinary  sale, 
or  in  the  way  of  auction. 

5.  The  case  of  an  agent  or  factor,  acting 
as  such,  in  behalf  of  a principal,  habitually  or 
temporarily  resident  in  a foreign  country. 

In  the  Constitutional  Code  throughout, 
but  more  particularly  in  those  chapters  which 
concern  the  business  of  the  administrator’s 
department,  may  be  seen  mention  made  of 
divers  functions,  as  exercisable  by  public 
functionaries,  for  the  benefit  of  the  public. 
In  the  instance  of  many,  if  not  all  of  them, 
functions  of  the  same  nature,  and  thereby 
susceptible  of  the  same  denomination,  are 
exercisable,  and  everywhere  habitually  exer- 
cised, by  individuals  in  the  character  of  trus- 
tees, on  behalf  of  individuals,  and  bodies  of 
men,  in  the  character  of  beneficiendaries. 

Examples  of  applicant  co-intercssecs  arc  — 

Where  a partner  attends  on  account  of  him- 
self, and  his  co-partner,  in  respect  of  the 
partnership  estates. 

A person  attending  on  account  of  the  mass 
of  property  belonging  to  an  individual,  or  a 
partnership,  in  a state  of  insolvency. 

A person  attending  on  behalf  of  a body- 
corporate  associated  by  law,  and  being  or  not 
being  a member  thereof. 

A person  attending  as  a representative,  or 
member  of  a body  of  persons  associated  either 
promiscuously  or  on  a special  occasion,  and 


for  a special  purpose,  but  not  incorporated  by 
any  legal  instrument. 

A person  attending,  in  a case  of  alleged  and 
supposed  necessity,  in  the  character  of  a self- 
constituted  trustee,  for  any  of  the  classes  of 
principals  above  mentioned,  on  the  ground 
that,  by  negligence  or  sinister  design,  or  by 
reason  of  a blameless  want  of  appropriate 
information  on  the  part  of  the  proper  trustee 
or  trustees,  the  interest  of  the  principal 
would,  but  for  such  application,  be  exposed 
to  suffer  irreparable  damage. 

§ 6.  Interessees  — who. 

A person  who  on  any  account  makes  judi- 
cial application  to  a judicatory,  becomes,  by  so 
doing,  or  assumes  himself  to  be,  an  interessee. 

Interessee  is  a word  bearing  reference  to 
some  subject-matter.  By  an  interessee,  un- 
derstand a person  possessing  a legal  interest 
(an  interest  sanctioned,  or  considered  as  being 
about  to  be  sanctioned,  by  law,)  i»i  the  way 
of  profit  or  loss  in  some  assignable  subject- 
matter. 

Such  interest  a man  may  possess  either  on 
his  own  account,  or  on  that  of  another:  if, 
and  so  far  as  it  is,  on  his  own  account,  it  is  a 
self-account  interest ; if,  and  so  far  as  it  is,  on 
account  of  another  per.son  or  persons,  it  is  a 
trust-account. 

A person  who,  with  reference  to  the  same 
subject-matter,  is  a self-account  interessee 
and  a trust-account  interessee,  may  be  st)  led 
a joint-account  trustee. 

An  applicant,  .applying  on  behalf  of  a num- 
ber of  self-account  co-intercsscs,  is  with  re- 
latimi  to  them  a representative  : he  is  on  that 
occasion  their  representative ; if  he  is  one  of 
their  number,  a joint-account  representative ; 
if  he  is  not  of  their  number,  a trustee-repre- 
sentative. 

Of  an  interessee’s  becoming  such,  the  cause 
is,  either  his  own  agency  alone,  or  the  agency 
of  some  other  person  or  persons  alone,  or  his 
own  agency  in  conjunction  with  that  of  some 
other  person  or  persons.  In  the  first  case,  he 
is  a purely  self-constituted  interessee;  in  the 
second  case,  a located  interessee ; in  the  third 
case,  a consenting  located  trustee. 

A located  trustee,  is  located  either  by  the 
law,  that  is  to  say,  by  the  legislature  alotie, 
with  or  without  his  consent,  or  by  the  law 
and  some  other  person  or  persons  jointly.  In 
the  first  case,  there  is  no  trustor ; in  the  second, 
there  is  a trustor,  or  set  of  trustors. 

Of  cases  in  which  a trustee  is  located  by 
the  law  alone,  examples  are  as  follow:  — 

A father,  in  respect  of  the  power  exercised 
by  him  in  relation  to,  and  over  his  children. 

A husband,  in  respect  of  any  such  power 
as  is  given  him,  by  law,  to  be  exercised  in 
relation  to,  and  over  his  wife. 

A guardian,  in  respect  of  the  power  over 
the  person  and  property  of  his  or  her  ward, 
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in  so  far  as  established  by  law,  without  need 
of  concurrence  on  the  part  of  any  person. 

A trustee  may  be  such,  either  without 
power  or  with  power  over  persons  or  things. 

A self- constituted  trustee,  as  above,  is  a 
trustee  without  legal  power.  Without  com- 
mission  from  any  beneficiendary,  or  any  lo- 
cated trustee,  or  the  law,  — undertaking  the 
performance  of  a certain  service,  for  the  be- 
nefit of  the  beneficiendary,  he  constitutes 
himself,  in  so  far,  a servant  of  such  bcnefi- 
ciendary : and  for  damage  done  to  any  person, 
on  the  occasion  of  such  service,  or  supposed  or 
pretended  service,  he  is  compensationally,  and 
in  case  of  sinister  design,  and  evil  conscious- 
ness or  temerity,  punitionally  responsible. 

Of  joint-account  representative  applicants, 
examples  arc  as  follow  : — 

1.  A person  applying  las  member  of  a pri- 
vate partnership. 

2.  A person  applying  as  member  of  a joint- 
stock  company. 

3.  A person  applying  as  one  of  two  or  more 
trustees,  located  as  such,  with  power  over  a 
mass  of  property,  placed  at  their  disposal,  for 
their  own  joint  benefit. 

Wheresoever  a trustee  is  located  as  such, 
a trust  is  said  to  be  established. 

By  a trust,  understand  a power,  burthened 
with  obligation — with  the  obligation  of  giving 
to  the  power  such  exercise,  as  in  some  par- 
ticular way  to  render  it  serviceable  to  some 
person  or  persons,  determinate  or  ijideter- 
minate,  in  any  number,  up  to  that  of  all  the 
inhabitants  of  the  political  state. 

Parties  to  every  trust  are  — first,  a person 
or  persons  by  whom  the  service  is  intended 
to  be  rendered ; second,  a beneficiendary  or 
beneficiendai  ies,  to  whom  the  sei  vice  is  in- 
tended to  be  rendered. 

If  it  were  by  a single  individual,  that  the 
trustee  or  trustees  was  or  were  located,  he, 
in  relation  to  them,  is  locator  — sole  locator; 
if  divers  individuals,  each  of  them  is  a joint 
locator. 

A trustor,  by  whom  a trust  is  established 
by  the  location  of  a certain  trustee  or  certain 
trustees,  with  power  for  continuing  the  trust, 
and  preventing  its  extinction,  by  successive 
acts  of  location,  maybe  styled  the  founder  of 
that  same  trust. 

§ 7.  Application  how  commenced. 

At  the  proper  station,  the  applicant  sits  or 
stands  in  silence,  until  addressed  by  the  judge. 

Judge  to  applicant : — What  is  it  you  have 
to  tell  us  of?  — 

1.  A service  which  you  claim,  for  yourself 
or  any  one,  at  the  hands  of  any  one? 

2.  A wrong  for  which  you  claim,  for  your- 
self or  any  one,  satisfaction  at  the  charge  of 
any  one  ? 

3.  A public  offence,  as  to  which  you  are 
ready  to  give  us  information? 


4.  Or  anything,  and  what  else? 

After  utterance  of  the  introductive  ques- 
tion, ending  with  the  words  tell  us  of,  the  judge 
makp  a .short  pause,  to  give  time  to  the 
applicant  to  say.  Prepared,  sir,  or,  1 »rn  pre- 
pared— if  such  be  the  case. 

By  the  word  prepared,  the  judge  under- 
stands that  the  applicant  is  sufficiently  pre- 
pared  to  state  the  nature  of  his  application, 
under  one  or  other  of  the  above  heads,  with- 
out need  of  assistance  from  the  judge. 

If  no  such  intimation  is  conveyed,  then 
only  it  is  that  the  judge  proceeds  to  enume- 
rate the  several  above-mentioned  purposes, 
and  modes  of  contentious  application,  that 
the  applicant  may  settle  with  himself,  and 
declare  to  which  of  them  the  matter  he  has 
to  state  belongs. 

If,  for  want  of  appropriate  aptitude,  the 
applicant  is  unable  to  give,  in  the  first  in- 
stance, an  intelligible  answer  to  the  above 
questions,  in  such  manner  as  to  refer  the  case 
to  any  one  of  the  general  heads  already 
brought  to  view,  the  judge  will  eontinue 
hearing  and  interrogating  him,  till  the  import 
of  his  application  is  sufficiently  ascertained. 

For  giving  facility  to  these  examinations, 
as  well  as  for  other  purposes,  a set  of  ap[)ro- 
priate  tables  W'ill  have  been  provided,  and 
kept  hung  up  in  the  jirstice-charnber,  in  such 
manner  as  to  be  legible  to  the  greatest  pos- 
sible number  of  persons  :it  once  ; as  also  the 
like  in  smaller  form,  in  such  sort  that  one 
copy  may  be  held  in  hand  by  the  ap[ilicant, 
and  another  by  the  judge. 

Examples  of  these  tables  are  as  follows  : — 
Table  1.  I'able  of  services  c.ii<nblc,  ov  rir/hl.^ 
obtainable,  containing  a list  of  the  several 
sorts  of  effective  services,  wliich  by  the  coi- 
responding  judicial  services  performed  by  (he 
judge,  one  person  may  claim  at  the  hands  of 
another,  without  the  imputation  of  wrong 
from  the  not  having  rendered  them  ; adding 
to  each  service  the  several  efficient  can.scs  of 
the  right  or  title  to  receive  it. 

Table  2.  Table  of  wrongs,  private  and 
pnblico-privnte,  with  the  correspondent  re- 
medies; consisting  in  modes  of  satisfaction, 
with  or  without  modes  ol  punishment  added 
or  substituted  to  satisfaction,  as  the  case 
may  be. 

Table  3.  Table  of  jiurelp  public  wrontjs, 
with  the  correspondent  remedies. 

For  these  several  tables,  heads  and  matter 
may  be  seen  in  the  Introduction  to  the  Prin- 
ciples of  Morals  and  Leyislation , and  in  the 
Traite  de  Leyislation  Civile  et  Penale.* 

If  the  applicant  can  read,  the  judge  causes 
such  of  these  tables  as  may  serve  for  his  as- 
sistance to  be  put  into  his  hands,  having  in 
his  own  hand  or  view,  copies  of  the  same  ; if 
the  applicant  cannot  read,  the  coi)y  which 

• Sec  Vol.  I.  p.  ‘JCi,  et  seq. 
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the  judge  has,  assists  him  in  putting  questions 
or  giving  instructions  to  the  ai)|)licant,  as  tije 
case  may  require. 

If  the  application  be  contentious,  the  con- 
versation will  proceed  as  per  Chapter  XII. 
Initiatory  Hcariiuj. 

If  the  application  be  uncontentioiis,  the 
applicant  will  name  it  as  above  by  its  appro- 
priate generic  denomination. 

To  save  time,  these  denominations  will 
not,  like  the  others,  be  recited  by  the  judge. 
They  are  of  comparatively  rare  occurrence  : 
nor  will  they  need,  any  of  them,  to  be  made 
by  any  person  who  is  not  able  to  e.vplain 
himself  sulliciently  on  the  subject ; to  wit, 
either  by  perusal  of  the  code,  or  by  previous 
conference  with  some  friend,  from  whom  suf- 
licient  instruction  and  direction  will  have  been 
obtained. 

In  any  case,  it  may  be  either  on  the  appli- 
cant's own  account,  or  on  account  of  some 
other  person,  that  the  application  is  made. 
But  how  the  matter  stands  in  this  respect, 
the  judge  will  without  dilliculty  understand 
from  the  applicant’s  statement.  Interrogations 
to  that  effect  need  not  therefore  be  included 
in  the  judge’s  address  as  above. 

For  the  several  cases  in  which  one  person 
may  make  application  on  behalf  of  another, 
see  Chapter  XII.  Initiatory  Heuriny. 

At  the  commencement  of  the  conversation, 
or  at  any  time  in  the  course  of  it,  if  it  be 
clear  that  the  applicant  can  read,  the  judge 
with  his  hand  may  point  to,  and  if  near 
enough,  touch  the  spot  on  which  the  legend 
containing  the  warning  against  falsehood  is 
displayed  : as  to  which,  see  Chapter  Jadremry 
Collectively  (Ch.  XII.)  in  the  Constitutiojial 
Code. 

In  the  case  of  an  information,  he  will  take 
the  same  course  as  above  for  ascertaining  the 
nature  of  the  wrong  complained  of,  or  the 
service  to  which  the  party  in  question  has  a 
right. 

If  it  be  the  case  of  a wrong,  as  it  com- 
monly will  be,  and  most  commonly  that  of  a 
crime,  he  will  collect  from  the  informant 
whether  he  he  or  be  not  desirous  or  content 
to  be  a pursuer,  alone  or  in  conjunctioii  with 
some  other  individual,  or  the  government  ad- 
vocate, or  both;  which  done,  he  will  determine 
as  to  the  com|)lying  or  not  complying  with 
the  desire. 

In  this  case  more  particularly,  a question 
uiable  to  come  under  consideration  will  be, 
whether  the  fact  spoken  to  in  the  information 
oe  the  criminal  act  itself,  or  only  a fact 
capable  of  operating  in  the  character  of  cir- 
cumstantial evidence ; and  in  both  cases, 
whether  according  to  his  account  the  infor- 
mant was  in  relation  to  the  fact  in  question, 
himself  a percipient  witness,  or  whether  all 
he  has  to  speak  to  is  his  having  reason  to 
believe  that  another  person,  known  or  un- 
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known  to  him,  may  probably  have  been,  in 
relation  to  it,  a percijiient  witness.  In  this 
latter  case  comes  the  demand  tor  investiga- 
tion, as  explained  in  another  chapter. 

As  already  observed,  there  is  no  sort  of  case 
in  which  there  may  not  be  need  of  such  inves- 
tigatory process,  nor  any  in  wliich  the  service 
rendered  to  parties  by  the  employment  of  it 
may  not  outweigh  the  vexation  and  exjiense. 
But  in  England,  it  not  being  employed  but 
in  eases  regarded  as  belonging  to  the  highest 
classes  of  crimes,  or  in  judicatories  into  which 
the  eye  of  the  public  scarcely  penetrates, 
those  higher  classes  of  cases  are  the  only  ones 
in  which  the  need  of  it  can  be  expected  to 
present  itself  to  the  generality  of  readers. 

As  to  the  person,  if  any,  to  whom  the  ad- 
dress shall  be  made  by  the  judge  before  any 
is  made  to  the  defendant,  — here  again  is  a 
point  in  relation  to  which  an  option  will  be 
to  be  made  by  the  judge. 

So  likewise  in  regard  to  the  three  several 
modes  of  address  above  mentioned. 

On  this  occasion,  too,  will  come  the  con- 
sideration whether  to  consign  the  function  of 
pursuer  to  the  government  advocate  ; and 
no  sooner  does  reason  sufficient  for  this 
operation  present  itself,  than  the  judge  will 
perform  it  accordingly,  that  his  opinion  and 
decision  respecting  the  points  above  mention- 
ed may  be  heard. 

§8.  Application  — its  purj>oscs. 

In  regard  to  purposes,  the  leading  principle 
seems  to  be,  that  to  all  purposes  that  can 
with  propriety  be  termed  judicial,  the  faculty 
ought  to  be  open  to  exercise;  and  to  render 
the  purpose  judicial,  it  is  not  necessary  that 
on  the  occasion  in  question  a suit  should  ac- 
tually have  been  instituted.  It  is  sulficient, 
if  either  a probability  having  place  that  a 
suit  of  a certain  description  will  be  instituted, 
it  will  in  probability  be  conducive  to  the 
ends  of  justice  that  the  service  aimed  at  by 
the  application  should  be  granted  ; or  that  if 
the  service  be  granted,  a suit  conducive  to 
the  ends  of  justice  may  in  probability  be 
instituted,  and  the  ends  of  justice  thereby 
attained,  in  a case  in  which,  but  for  this  same 
service,  a suit  might  otherwise  not  have  been 
instituted,  and  thereby  the  ends  of  justice 
might  have  failed  of  being  attained. 

Cases  there  are,  in  which,  though  strictly 
speaking  the  business  is  not  of  a judicial  na- 
ture, inasmuch  as  no  contestation  hath  as  yet 
place,  and  though  at  the  hands  of  the  judge 
no  judicial  termination  of  a suit  may  come  to 
or  be  intended  to  be  called  for,  — yet  among 
the  powers  necessary  to  be  exercised  for  the 
accomplishment  of  this  desirable  purpose,  are 
some  of  those  wdiich  are  indisputably  attached 
to  the  office  of  judges.  Of  this  sort  is  the 
evidence-eliciting  power  and  function. 

On  the  present  occasion  w’ill  be  added  ccr- 
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tain  powers,  the  demand  for  the  exercise  of 
which  is  created  by  some  accident,  or  other 
event,  by  which  it  cannot  without  previous 
inquiry,  that  is  to  say,  elicitation  of  evidence, 
he  ascertained  whether  or  not  there  may  not 
be  litiscontestation,  and  in  consequence  of 
it,  demand  for  the  exercise  of  powers  exclu- 
sively attached  to  the  office  of  judge.  Had 
the  state  of  facts  been  previously  known,  the 
powers  necessary  to  the  production  of  the 
desirable  effect  — for  instance,  the  staying  or 
reparation  of  calamity  in  this  or  that  shape  — 
might  have  been  exercised  by  other  efficient 
hands  ; but  no  such  hands  being  in  readiness, 
and  those  of  the  judge  being  in  readiness,  it 
is  by  them  that  the  powers  in  question  are 
cxerciseable,  with  more  effect  than  by  any 
other,  and  by  them  that  it  is  accordingly  fit 
they  should  be  exercised. 

The  purposes  for  which  an  individual  may 
make  application  to  a judge,  as  such,  are 
either — 1.  Ordinary;  2.  Extraordinary.  The 
ordinary  are, — 1.  Contentious;  2.  Simply  in- 
formative. The  extraordinary  are — 1.  Consul- 
tative ; 2.  Damage  preventive  ; 3.  Prospective- 
cvidence-securing. 

Purpose  — contentious.  By  the  contentious 
purpose,  understand  the  purpose  to  institute 
a suit  at  law.  When  from  the  declaration 
made  by  the  applicant,  it  appears  that  this  is 
bis  purpose,  and  when  by  the  judge  his  pro- 
secution of  this  purpose  is  allowed,  the  suit 
is  declared  to  be  instituted,  and  the  hearing 
thus  going  on  is  declared  to  be  the  initiatory 
hearing  in  relation  to  this  same  suit.  The 
applicant  in  this  case  is  a pursuer. 

Purpose  — simply  informative.  In  contem- 
plation of  a certain  criminal  offence  or  wrong, 
from  which  he  or  some  other  individual,  or 
the  public  at  large,  has  suffered  damage,  or 
as  he  supposes  was  in  danger  of  receiving 
damage  — an  applicant  who  is  desirous  that 
pursuit  on  the  ground  thereof  be  made  by 
some  one  else  (for  example,  by  the  constituted 
authorities,)  but  is  not  desirous  to  act  for 
himself  as  pursuer,  desires  to  be  admitted  to 
deliver  information  thereto  relative,  — such 
applicant  is  an  informant. 

If,  in  contemplation  of  an  eventual  suit 
purely  non-penal,  information  through  regard 
to  the  ends  of  justice  or  to  the  welfare  of  a 
party  supposed  to  be  interested,  is  given  by 
an  individual  who  has  not  himself  any  special 
interest  in  such  suit,  — this  application  is  that 
of  a non-commissioned  proxy. 

In  English  practice,  on  both  these  grounds, 
applications  have  place  every  day  in  certain 
criminal  cases.  The  cases  are  mostly  those 
in  which  the  punishment  attributed  to  the 
offence  rises  to  the  height  of  what  is  so  unin- 
telligibly called  felony.  But  if  in  a judicial 
case  of  this  sort,  the  receipt  of  information  is 
capable  of  being  of  any  use,  so  is  it  in  every 
other.  Yet  in  no  other  case  is  there  a judge 


who  will  receive  it.  The  sort  of  judge  by 
whom,  in  this  case,  the  information  is  re- 
ceived, is  not  the  judge  under  whom  the  suit 
will  receive  its  termination,  but  the  sort  of 
judge  by  whom  a sort  of  preliminary,  incom- 
plete, and  never-conclusive  inquiry  is  carried 
on  ; to  wit,  the  justice  of  the  peace. 

Purpose  — consultative.  By  the  consulta- 
tive purpose,  understand  the  purpose  which 
is  in  view,  when,  being  in  doubt  concerning 
the  interpretation  that  may  eventually  be  put 
by  the  judge  on  a certain  portion  of  the  body 
of  the  law,  the  application  has  for  its  object 
the  calling  into  exercise  the  judge’s  pre-in- 
terpretative  function.  The  applicant  in  this 
case  is  a consultant. 

The  motive  for  the  consultation  is — cither 
for  his  own  sake  or  that  of  some  person  iit 
whose  welfare  he  takes  an  interest,  where  a 
certain  course  in  which  the  law  has,  as  he 
supposes,  a bearing — an  anxiety  to  know  in 
what  manner  it  would  by  the  judge  be  even- 
tually regarded  as  bearing 

Of  the  cases  in  which  a demand  for  an 
application  for  this  purpose  may  have  place, 
examples  are  as  follows  : — 1.  Conveyance  : 
the  applicant  desirous  of  making,  on  certain 
conditions,  conveyance  of  a certain  right,  of 
or  relating  to  a certain  mass  of  property,  but 
not  sufficiently  assured  of  the  validity  or  the 
impunibility  of  such  conveyance.  2.  Contract: 
so  in  regard  to  a contract  to  a certain  effect. 
3.  Prohibited  acts:  so  in  regard  to  a certain 
act  at  large,  which  he  is  desirous  of  perform- 
ing, but  is  not  sufficiently  assured  of  its  not 
being  regarded  as  prohibited,  and  thence  pu- 
nishable. 

Purpose  — damage-preventive.  According 
to  the  source  of  the  damage,  this  purpose 
may  be  — 1.  Calamity  — damage-greventi  ve  ; 
2.  Delinquency— damage-preventive ; 3.  Ab- 
senteeship  — damage-preventive. 

For  examples  of  the  modification,  of  which 
calamity  is  susceptible,  see  Constitutional 
Code,  Chapter  XI.  § 5,  Preventive  Service 
Minister.  So  likewise,  for  damages  through 
delinquency.  Under  calamity  include  casu- 
alty ; the  difference  being  oidy  as  between 
greater  and  less  ; determinate  separative  line, 
there  is  none. 

For  the  prevention  of  calamity — prevention 
of  the  commencement  or  the  continuance, 
as  the  case  may  be,  — application  may  also 
be  made  to  a preventive-service  functionary, 
as  per  Const.  Code,  or  to  the  local  headman. 

If  for  the  rendering  of  the  service  needed, 
powers  such  as  belong  to  the  judge,  and  not 
to  those  two  other  functionaries  respective- 
ly, are  necessary,  then  is  it  to  the  judge  alone 
that  application  will  be  to  be  made  ; and  if 
made  to  either  of  those  other  functionaries, 
the  applicant  will  by  them  be  referred  to  the 
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that  which  is  liable  to  have  place  for  want 
of  proprietary  care ; the  proprietor,  known 
or  unknown,  distant  from  tlie  spot,  and  no 
other  person  at  hand,  with  sufficient  autho- 
rity and  inclination  to  prevent  the  damage. 
Examples  are  — 

1.  Agricultural  produce  perishing  for  want 
of  being  gathered  in. 

2.  Agricultural  live-stock  perishing  for 
want  of  sustenance. 

3.  Perishable  stock  in  trade  perishing  for 
want  of  appropriate  care  or  sale. 

For  this  purpose,  application  may  also  be 
made  to  the  local  headman. 

Purpose — prospective-evidence  securing. 
The  purpose  here  is  the  saving  a right,  or 
a means  of  repressing  a wrong  from  being 
lost  for  want  of  appropriate  and  judicially  re- 
ceivable evidence.  Personal  evidence  is  liable 
to  be  lost  by  death,  physical  inability,  or  local 
transfer  of  the  person  from  whom  it  should 
have  come ; written  and  other  real  evidence 
by  de.struction,  mislaying,  or  local  transfer. 
If  after  commencement  of  a suit  grounded 
on  it,  evidence  should  be  made  forthcoming, 
so  should  it  before  ; reason  in  both  cases  the 
same.  By  securing  it  before  the  suit  a suit 
may,  in  many  cases,  be  prevented.  In  non- 
penal  cases,  the  need  is  more  apt  than  in 
penal  cases,  to  have  place  : but  as  to  the 
supply,  if  in  any  case  conducive  to  the  ends 
of  justice,  so  it  is  in  every  other. 

The  person  from  whom  the  evidence  is 
needed,  may  be  the  applicant,  or  any  other 
person.  In  the  first  case,  all  that  is  de- 
manded is,  that  the  evidence  which  the  ap- 
plicant is  ready  to  deliver,  either  be  received 
and  recorded : added  or  substituted,  in  the 
other  case,  is  the  demand  that,  as  in  an  al- 
ready existing  suit,  an  appropriate  order  be 
delivered,  ordering  by  whom,  when,  where, 
and  how,  it  is  to  be  delivered.  The  appli- 
cant in  the  first  case  is  a prospective  evi- 
dence offerer ; in  the  other,  a prospective 
evidence  demandant. 

In  both  cases,  precautionary  arrangements 
are  needed  for  the  prevention  of  abuse. 

Under  the  English  system,  application  for 
this  purpose  is  not  altogether  without  ex- 
ample. But  by  the  example,  such  as  it  is, 
BO  far  from  being  removed,  the  imputation 
of  improvidence  and  inaptitude  is  but  esta- 
blished and  exposed.  Co-extensive  with  the 
whole  field  of  legislation  and  judicature  is  as 
above,  the  need  ; under  the  English  system, 
no  more  than  a corner  of  that  same  field  is 
supplied. 

As  to  the  means  of  obtainment,  so  far  from 
being  obtainable  without  a suit,  it  is  not  ob- 
tainable  without  a suit  of  the  most  expensive 
kind,  — a suit  in  equity,  instituted  for  that 
sole  purpose,  unless  already  instituted  for 
some  other.  Field  of  supply,  a portion  of  the 
field  of  equity  jurisdiction.  What  the  whole 
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is,  belongs  to  the  category  of  things  unknown 
and  unknowable  : so  likewise  M’liat  this  por- 
tion is  ; on  each  occasion,  the  whole  and  the 
part  are  whatever  the  judge  pleases.  Within 
that  part,  does  your  case  entitle  you  to  tlie 
service?  Ere  you  can  form  the  slightest  guess, 
you  have  an  ocean  of  distinctions  to  wade 
through  — distinctions  without  reason  and 
without  end.  Ask  the  chancellor,  and  when 
you  have  distributed  a few  hundreds,  or  a 
few  thousands  of  pounds  among  him  and  his 
partners,  creatures,  and  dependants, — at  the 
end  of  a course  of  years,  he  will  either  tell 
you,  or  not  tell  you ; and  if  he  tells  you,  he 
will  either  grant  you  the  supply  or  refuse  it, 
making  proclamation  all  the  while  of  the 
profundity  of  his  reflection,  the  acuteness  of 
his  discernment,  and  the  anxiety  of  his  fos- 
tering care.  When  thus  granted  in  words, 
you  will  take  proceedings  for  obtaining  it  in 
effect,  and  before  they  are  concluded,  be  not 
surprised,  if  the  evidence  has  perished. 

§ 9.  Mode  oral — why. 

No  otherwise  than  orally  delivered,  and 
in  the  justice-chamber,  is  any  judiciary  ap- 
plication receivable. 

But  by  any  applicant  attending  as  such, 
any  letter,  to  whomsoever  addressed,  whe- 
ther to  himself  or  to  the  judge,  or  to  any 
other  person  — may  be  read  or  presented  for 
reading  ; the  letter  being  open,  and  contain- 
ing matter  relevant  to  his  application  ; and 
the  applicant  being  responsible,  in  re>pcct  of 
the  contents  and  the  purposes  for  which  it  is 
exhibited. 

A person  by  whom  an  application  is  iraiU*, 
and  by  whom  accordingly  an  appropriate  dis- 
course is  addressed  to  the  judge,  may  for 
occasional  assistance  and  support,  bring  with 
him  any  person  not  specially  inhibited.  But 
for  special  reason  assigned  by  the  judge,  any 
such  assistant  or  sup[)orter  may  be  ordered 
and  made  to  withdraw. 

Concerning  any  matter,  in  relation  to  which 
judicial  application  may  be  made  to  a judge, 
no  application  can  lawfully  be  made  to  him 
elsewhere  than  in  open  judicatory.  To  make 
any  application  elsewhere  is,  in  the  party 
making  it — in  attempt  or  preparation — an 
act  of  corrupfingness,  and  as  such,  punishable; 
to  receive  it  without  disclosure,  is  in  a like 
manner,  on  the  part  of  the  judge,  an  act  of 
corruptednesx.  As  to  this,  see  Constitutional 
Code,  Chapter  XII.  § 15.  Secret  Intercourse 
obviated ; and  also  for  the  cases  in  which  it 
may  be  requisite  that  the  discourse  should  be 
secret,  and  for  the  mode  in  which  such  secresy 
shall  be  kept. 

§ 10.  Oaths,  none  — why. 

Question  : Asa  security  for  testimonial 
veracity,  why  is  not  the  ceremony  called 
taking  an  oath,  here  employed  ? — Answer  : 
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Because  it  is  needless  and  ineflicacious  to 
every  good  purpose : to  evil  purposes,  in  pro- 
digious extent,  effective. 

It  is  needless.  The  responsibility  here 
proposed  — responsibility  satisfactional,  pu- 
nitional,  and  upon  occasion,  dislocational  — 
responsibility  to  the  legal  sanction,  respon- 
sibility to  the  popular  or  moral  sanction,  to 
the  judicial  and  public-opinion  tribunals  — 
is  abundantly  sufficient. 

It  is  inefficacious.  Utterly  devoid  of  efficacy 
it  is  proved  to  be,  by  universal  and  continu- 
ally repeated  experience.  Under  the  English 
system,  its  invalidity,  in  respect  of  moral 
obligation,  is  abundantly  recognised  by  the 
practice  of  the  constituted  authorities. 

1.  In  the  situation  of  jurymen  in  general. 
In  no  instance,  when  any  difference  of  opinion 
has  place,  can  any  verdict  be  given  without 
a breach  of  the  promise  thus  pretended  to  be 
sanctioned.  The  verdict  being  delivered  as 
unanimous,  jurors  in  any  number,  from  one  to 
eleven,  must  have  done  that  which  they  have 
all  of  them  sworn  not  to  do,  — uttered  a de- 
clared opinion  contrary  to  the  real  one. 

Instances  are  happening,  and  always  have 
been  happening,  in  which  they  unanimously 
concur  in  declaring  as  true  that  which  all 
know  to  be  untrue,  and  when  out  of  the  box 
scruple  not  to  declare  their  believing  to  be 
untrue.  Declaring  a quantity  of  money  stolen 
to  be  under  a certain  sum,  when  in  fact  what 
was  stolen,  if  indeed  it  was  stolen,  could  not 
have  been  less  than  several  times  that  sum ; 
declaring  a defendant  not  guilty,  when,  ac- 
cording to  ample,  uncontradicted,  and  un- 
questioned evidence,  he  was  guilty  ; in  both 
cases,  for  the  known  and  undissembled  pur- 
pose of  saving  the  defendant  from  the  punish- 
ment appointed  by  law. 

Under  the  eyes  of  the  highest  judges  is 
always  done  wh-at  is  thus  done:  judges  ne- 
ver disapproving,  oftentimes  approving,  com- 
mending, or  even  recommending.  Not  a judge 
is  there  of  those  now  in  office,  to  whom  it 
is  not  perfectly  known  that  all  this  is  cor- 
rectly true.  When  praise  is  bestowed  by 
them,  humanity  is  the  word  by  which  it  is 
bestowed.  Humanity  displayed ! by  which 
laws  are  openly  violated,  and  periury  openly 
committed  ! 

2.  In  the  case  of  coroners  and  coroners’ ju- 
ries.— as  often  as  suicide  is  declared  the  result 
of  insanity,  when  in  fact  it  is  the  result  of 
calculation — a calculation  by  which  it  is  de- 
termined, that  in  what  remains  of  life,  if  pre- 
served, the  quantity  of  pain  will  outweigh 
that  of  pleasure.  The  cases  in  which  the 
operation  is  declared  not  to  be  the  result  of 
insanity  are  extremely  rare.  And  then  what 
are  they?  Those  generally  in  which  a man 
has  left  neither  property  nor  friends,  by  whom 
his  property,  if  any,  at  his  decease  could  be 
shared.  When  the  confidant  of  the  Holy  Al- 
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liance,  so  truly  called  holy  (for  what  wicked, 
ness  is  equal  to  that  called  holiness  ?)  put  an 
end  to  his  life,  what  he  did  was,  as  everybody 
knows,  deliberate.  If  suicide  is  an  act  of  in- 
sanity, so  is  voluntarily  entering  into  a mili- 
tary service  — so  is  choosing  what  appears 
the  least  of  any  two  evils. 

3.  In  the  case  of  deodands  imposed  by  co- 
roners’ inquests.  When,  by  a loaded  coach  or 
waggon  running  over  him,  a man  is  killed, 
declaration  must  be  made  by  them  upon  oath 
what  the  instrument  was  by  which  the  casu- 
alty was  produced.  By  the  whole  vehicle,  or 
no  part  of  it,  says  common  sense.  No,  says 
jury  and  directing  judge  — not  by  the  whole 
vehicle,  but  by  one  wheel  and  no  more : by 
no  other  part  was  any  contribution  made  to 
wards  the  production  of  the  effect.  Here 
then,  is  perjury — and  to  what  use  ? To  save 
the  owner  of  the  carriage  from  the  loss  of  it. 
For  when,  by  the  unrulincss  of  his  cattle,  the 
husbandman  has  lost  a servant  or  a son,  — to 
enrich  him  for  his  loss,  all-wdse  judges  have 
in  theit  wisdom  concurred  in  giving  it  with 
its  contents  to  the  king.  Wisdom,  with  one 
hand,  enforces  the  law ; the  same  wisdom, 
with  the  other  hand,  defeats  it. 

Now',  as  to  belief,  how  stands  the  matter 
with  these  men?  Is  it  that  they  do  not  be- 
lieve that  any  such  person  as  God  is  in  exist- 
ence ? Is  it  that,  believing  such  a person  to 
exist,  they  do  not  believe  that  the  power  they 
thus  take  upon  them  to  exercise  over  him  will 
have  its  intended  effect  — they  the  judges  to 
decree  at  pleasure,  he  the  sheriff  to  execute  ? 

They  w’ho  into  the  mouths  of  the  elect  are 
so  constantly  occupied  in  forcing  perjury,  are 
they  not  suborners  of  it?  But  the  thing  to 
be  proved  was,  that,  whatever  be  the  restraint 
in  any  case  put  upon  the  motives  by  wliich 
perjury  is  prompted, — in  the  production  of  this 
restraint  no  part  is  ever  taken  by  the  cere- 
mony of  the  oath.  And  the  proof  is — what  ? 
Where  it  has  not  for  its  accompaniment  ex- 
posure to  punishment  in  a visible  shape,  it  is 
set  at  naught  by  everybody ; but  by  none  more 
universally  than  by  those  to  whom,  in  pro- 
fession, it  is  the  object  of  such  prostrate  re- 
verence. 

The  all-embracing  jury-trial  perjury  could 
no  otherwise  be  got  rid  of,  than  by  giving  to 
the  majority,  as  in  other  cases,  the  pow'cr  of 
the  whole : a measure,  the  effects  of  which 
could  not  without  considerable  reflection  be 
anticipated. 

But  the  madness-impnting  perjury,  and  the 
valuation  perjury  might  be  got  rid  of,  at  no 
higher  price  than  the  mortification  of  suffering 
the  property  to  go  or  remain  with  the  right 
owner  : and  among  the  w’hole  race  of  heroes, 
W'hoin,  in  the  character  of  ennobled  chancel- 
lors and  judges,  the  country  has  for  so  many 
ages  been  adorned  with,  not  one  has  ever 
been  found  hero  enough  to  take  upon  himself 
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this  same  mortifying  task — by  whom  the  be- 
nefit of  clearing  the  country  of  this  perjury 
has  been  thought  worth  the  trouble. 

When,  by  the  whole  elect  of  the  country, 
the  utter  inefficacy  of  the  ceremony  has 
been  recognised,  it  may  .seem  little  better 
than  a superfluity  to  speak  of  the  indirect 
rei’ognition  e.x[)ressed  by  ev'ery  House  of 
Commons  that  ever  sat.  If  it  were  thought 
of  any  importance  that  it  should  be  employed 
in  iiupiirics,  in  the  result  of  which  nothing 
more  than  the  welfare  of  A and  B is  at  stake, 

could  it  ever  have  been  left  unemployed 

in  inquiries,  on  the  result  of  which  so  many 
millions  are  continually  at  stake  ? Could  the 
Commons  have  quietly  left  the  Lords  in  the 
exclusive  possession  of  it  ? Could  the  Lords, 
temporal  and  spiritual,  with  common  decency 
have  kept  to  themselves  the  exclusive  [losses- 
sion  of  it,  if,  for  any  such  purpose,  it  had,  in 
the  opinion  of  either,  been  worth  a straw  ? 

So  much  for  the  uselessness  and  incffica- 
ciousness  of  it.  Now  as  to  the  mischievous- 
ness of  it. 

The  prime  article  in  the  list  of  the  evils 
produced  by  it,  is  the  mendacity-licence,  of 
which  it  has  been,  and  continues  to  be,  the 
instrument.  To  make  men  believe  that  it  is 
by  the  imaginary  eternal,  and  not  by  the  real 
and  temporal  punishment,  that  the  mendacity- 
restraining  elfect  is  produced  (the  Mouse  of 
Commons  case  excepted)  on  no  occasion,  for 
the  repression  of  mendacity,  is  any  real  punish- 
ment employed,  but  when  this  ideal  source 
of  punishment  is  tacked  on  to  it.  Where  no 
oath,  on  pretence  of  securing  veracity,  is  em- 
ployed, falsehood,  though  the  evil  conse- 
quences be  exactly  the  same,  receives  the 
fullest  and  most  effectual  licence. 

In  the  field  of  common  law,  with  the  fullest 
allowance  from  their  partners  in  depredation, 
the  judges  — the  hireling  lawyers  of  all 
classes,  on  both  sides,  riot  and  disport  them- 
selves, while  fattening  upon  lies.  Beyond  a 
certain  extent,  the  quantity  of  these  lies  is 
optional ; but  up  to  that  extent,  it  has,  by 
those  who  profit  by  it,  been  made  compulsory 
and  unavoidable. 

§ 11.  Before  applicant's  statement  — respon- 
sibiliti/  how  secured. 

Antecedently  to  the  reception  of  the  ap- 
plicant’s statement,  the  judge  takes  the  re- 
quisite measures  for  securing  the  means  of 
communicating  with  him  after  his  departure 
from  the  judicatory,  for  whatsover  purpose 
such  communication  may  be  requisite. 

Needful,  on  two  accounts,  is  this  precau- 
tionary measure  : — 

1 . On  the  account  of  the  applicant  himself, 
for  the  purpose  of  giving  effect  to  his  appli- 
cation, in  the  event  of  its  proving  well 
grounded. 

2.  On  the  account  of  the  defendant,  in  the 


event  of  its  proving  ungrounded,  with  a view 
to  compensation. 

3.  On  the  account  of  the  public,  in  the 
event  of  its  having  been  made  wantonly, 
having  for  its  object  or  effect  the  exclusion 
of  other  applicants  from  the  benefit  of  jus- 
tice, by  wasteful  employment  of  the  judge’s 
time. 

First,  then,  let  it  be  not  a piece  of  infor- 
mation that  the  applicant  comes  to  give,  but 
a complaint,  or  a demand,  that  he  comes  to 
make. 

In  case  of  a complaint,  he  will  set  himself 
to  inquire  what  the  WTong  is,  which  is  the 
subject  of  it ; and  who  the  person  is,  or  the 
persons  are,  who  have  been  concerned,  and 
in  what  ways,  in  the  doing  it : whether  kn  wn 
to  the  applicant  or  unknown  ; if  known, 
where  the  person’s  abode  is,  or  what  other 
more  effectual  means  there  may  be  of  com- 
municating with  him  for  the  purposes  of 
the  suit. 

For  the  purpose  of  ascertaining  what  the 
wrong  is,  the  judge  will  have  before  him  the 
table  of  offences.  It  will  be  given  in  all 
its  ramifications  in  the  penal  code,  to  which 
the  proposed  code  here  delineated  has  refe- 
rence. 

This  table,  with  divers  others,  is  constantly 
W'ithin  reach  of  the  judge,  and  within  view 
of  all  the  other  actors  in  the  judicial  theatre. 
If  the  applicant  can  read,  a look  at  it  may 
enable  him  to  save  the  time  employed  by  the 
judge  in  the  above-mentioned  address.  Fre- 
quently, while  waiting  in  the  suitors’  gallery 
for  his  turn,  a communieation  with  his  neigh- 
bours in  tbe  gallery,  if  carried  on  in  whispers, 
at  the  intervals  when  the  discourse  carried 
on  for  the  purpose  of  the  suit  arc  at  a pause, 
may  afford  him  such  instruction  as  may  more 
or  less  abridge  the  labours  of  the  judge. 

If  the  application  be  a complaint,  the  defi- 
nition of  the  wrong  will  have  informed  the 
judge  of  the  criminative  circumstances,  the 
concurrence  of  which  is  necessary  to  the  ex- 
istence of  it.  As  need  may  occur,  he  will 
either  mention  these  to  the  applicant,  or  wait 
to  collect  them  from  the  applicant’s  state- 
ment, as  it  comes  forth.  And  before  he 
determines  to  call  for  the  appearance  of  the 
defendant,  he  will,  in  like  manner,  satisfy 
himself  that,  according  to  the  applicant’s 
showing,  no  circumstances  of  justification  or 
of  exemption,  relative  to  the  species  of  offence 
in  question,  have  had  place. 

If  the  application  be,  as  above,  a demand, 
the  judge  will  of  course  have  in  his  mind  the 
respective  natures  of  the  several  services 
capable  of  being  demanded,  without  imputa- 
tion of  wrong,  on  the  part  of  those  at  w hose 
charge  they  are  demanded  : together  with  a 
list  of  all  the  several  efficient  causes  of  title, 
with  respect  to  service  in  all  those  several 
shapes.  This  being  confined  to  another  such 
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Table  as  above,  will  at  the  same  time  afford 
to  tbe  applicant  such  information  as  the  state 
of  his  mind  enables  him  to  imbibe. 

In  the  same  Table  in  which  are  exhibited 
the  several  incidents  which,  with  reference 
to  the  sort  orservice  in  question,  liave  a 
collative  effect,  will  also  be  exhibited,  in  con- 
junction with  them,  the  several  circimistances 
which,  with  reference  to  that  same  object, 
may  have  an  ablative  effect. 

Tlie  same  care  which  has  been  employed 
in  the  ascertaining,  so  far  as  depends  upon  the 
applicant’s  showing,  the  existence  of  some 
one  article  in  the  list  of  collative  circum- 
slances,  will  be  employed  in  ascertaining  the 
non-existence  of  all  the  several  ablative  cir- 
cumstances. 

In  the  course  of  the  inquiry,  he  will  ascer- 
tain whether  there  be  any  other  persons, 
who,  not  being  present  in  the  character  of 
co-applicants,  are  united  in  interest  with  the 
applicant. 

So  also  in  regard  to  witnesses. 

So  likewise  as  to  defendants,  and  persons 
regarded  as  capable  of  being  witnesses,  or 
liable  to  be  called  as  witnesses,  on  the  de- 
fendant’s side. 

It  will  then  be  for  the  determination  of  the 
judge,  to  which  description  of  persons  appli- 
cation should  first  be  made  — whether  to  the 
applicant’s  partners  in  interest,  to  the  appii- 
Ciint’s  ex[)ected  witnesses,  or  to  the  defendant 
or  defendants.  And  in  such  his  determination, 
he  will  of  course  be  governed  by  the  joint 
consideration  of  delay,  vexation,  and  expense; 
regard  being  had  to  the  importance  of  the 
case  on  the  one  hand,  and  the  probable  quan- 
tity of  unavoidable  vexation  and  expense  on 
the  other  hand. 

Ilis  next  consideration  will  be,  in  which  of 
the  three  possible  modes  application  shall  be 
made  to  the  several  descriptions  of  persons 
above  mentioned—  whether  in  the  way  of 
accersition,  prehension,  or  epistolai-y  mandate 
and  interrogation. 

§ 12.  Sdf-notificatire  wfonnation,  elicited 
how. 

When  the  purpose  of  the  application  has 
been  established,  or,  if  he  sees  reason,  earlier, 
the  judge  proceeds  to  establish  the  means  of 
eventual  communication  with  the  applicant, 
according  to  the  nature  of  the  purpose. 

Judge  to  Applicant ; — Produce  your  appli- 
cant’s address  paper,  ready  filled  up,  or  make 
answer  to  such  questions  as  I shall  have  to 
put  to  you,  for  the  purpose  of  filling  up  this 
which  1 have  in  my  hand. 

If,  by  the  applicant,  a paper  ready  filled  up 
is  produced  accordingly,  the  jmme,  either  by 
tlie  word  allowed,  with  the  addition  of  his 
signature,  signifies  his  satisfaction  with  it  as 
it  stands,  or  proceeds,  and  continues  to  put 
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appropriate  questions,  until  it  receives  his 
allowance,  as  above. 

If  no  such  ready-filled  up  paper  be  pro- 
duced, the  judge,  by  appropriate  questions, 
proceeds  to  elicit  answers,  until,  under  the 
several  heads,  such  information  as  to  him 
ai>pears  satisfactory  has  been  obtained  — the 
registrar,  under  the  direction  of  the  judge, 
setting  down  the  answ'ers  in  words  or  sub- 
stance, but  not  any  of  the  questions  — such 
alone  excepted,  if  any,  as  he  shall  have  been 
required  to  set  down,  either  by  the  ap[)licant 
or  by  the  judgb. 

At  this  stage,  the  judge  may  content  him- 
self with  the  information  exi)resscd  in  such 
answers  as  the  applicant  is  content  to  give. 
By  the  purpose  of  the  application,  and  the 
nature  of  the  matter  stated  in  pursuance  of 
it,  he  will  be  determined  whether  to  elicit 
information  under  the  several  other  heads. 

In  respect  of  name,  all  that  at  this  stage 
need  be  elicited  is  that  which  the  ap])licant 
is  at  the  time  known  by,  and  answers  to : so 
in  regard  to  condition  in  life,  and  abode. 
Under  no  one  of  these  heads  will  be  be  re- 
quired to  declare  the  real,  in  contradistinction 
to  the  apparent  state  of  the  case,  unless  spe- 
cially required ; nor  w'ill  he  be  thereto  spe- 
cially required  without  special  cause. 

If  the  aiipllcant’s  purpose  be  either  consul- 
tative or  evidence-securing,  seldom  can  it 
happen  that  on  bis  part  any  desire  of  conceal- 
ing either  name,  occupation,  or  habitation, 
should  have  place:  nor  yet,  if  his  purpose  be 
calamity-damage-prevcntive,  or  delinquency- 
damage- preventive,  can  it  naturally  have 
place.  Not  so  if  the  purpose  be  either  con- 
tentious or  informative.  For  in  the  case  of  a 
person  by  whom,  on  this  or  that  point,  and 
in  particular  in  the  point  of  name  or  condi- 
tion in  life,  tbe  law  has  been  transgressed, 
need  of  the  protection  of  the  law-  for  himself, 
together  with  adequate  motives  for  furnisliing' 
information  of  acts  of  transgression  commit- 
ted by  others,  may  not  be  the  less  likely  to 
have  place. 

§ 13.  Applicant's  accessibility  secured,  how. 

In  regard  to  habitation,  if  so  it  is  that  the 
applicant  has  not  any  such  settled  habitation 
as  determined  in  and  by  the  Constitutional 
Code,  in  the  chapter  containing  tbe  Election 
Code  (viz.  Ch.  VI.)  no  entry,  without  in- 
struction from  the  judge,  w'ill  he  perhaps  be 
able  to  dictate. 

In  this  case,  either  he  has  a habitation  in 
the  territory  of  some  other  judicatory,  or  he 
has  not  any  in  the  territory  of  the  state.  If 
he  has  not  any  in  the  territory  of  the  state, 
either  he  has  not  any  at  all  anywhere,  or  he 
has  a habitati(>n  in  the  territory  ot  some  fo- 
reign state.  Whether  in  the  territory  of  a 
foreign  state  he  has  or  has  not  any  such 
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liabitation,  — in  the  territory  of  the  judica- 
tory in  which  he  is  making  his  applicatiori, 
either  he  has  a temporary  residence,  or  he  is 
merely  passing  through  it  in  the  course  of  a 
iourney,  in  the  condition  of  a traveller.  In 
which  of  all  these  several  predicaments  the 
applicant  stands,  the  judge  will,  by  appro- 
priate inquiry,  learn,  and  accordingly  cause 
entry  to  be  made. 

For  the  purpose  of  maintaining  appropriate 
intercourse  with  the  applicant,  it  will  not  be 
necessary  that  his  habitation  (if  in  the  terri- 
tory of  tiie  judicatory,  or  elsewhere,  he  has 
any)  should  be  known  ; it  may  be  maintained 
by  missives  de[)Osited  at  the  habitation  of 
any  other  person,  or  at  any  other  place,  at 
which,  by  his  own  hands,  or  those  of  any 
other  persons,  he  declares  himself  sure  of 
receiving  it. 

In  general,  only  in  the  case  where  conse- 
quential proceedings  are  in  contemplation  to 
be  carried  on,  will  there  be  any  need  of  esta- 
blishing any  means  of  intercourse.  No  such 
need  will  have  place  if  the  application  be 
simply  dismissed,  unless,  on  the  ground  of 
delinquency,  in  some  determinate  shape,  or 
for  security  to  other  persons  against  damage 
liable  to  be  produced  by  the  application,  it 
should  be  deemed  necessary  to  place  him  in  a 
state  of  forthcomingness. 

The  case  where  the  purpose  of  the  appli- 
cation is  contentious,  and  in  consequence  a 
suit  will  naturally  have  place,  being  that  in 
which  the  importance  of  accessibility  is  at  the 
maximum,  as  also  the  difficulty  of  securing  it, 
— what  belongs  to  this  head  will  be  found  in 
its  proper  place. 

§ 14.  Causes  for  dismissal. 

Causes  or  grounds  for  dismissal,  may  be 
any  one  of  the  following : — 

1.  To  warrant  the  judge,  in  rendering  the 
judi(!ial  service  necessary  to  the  performance 
of  the  service  demanded,  no  adequate  portion 
of  law  indicated  by  the  pursuer,  or  existing,  to 
the  knowledge  of  the  judge.  Say  for  short- 
ness — Law  not  proved. 

2.  No  fact  alleged  by  which,  supposing  the 
existence  of  it  proved,  the  title  or  right  of 
the  demandant  to  receive  the  service  de- 
manded would  be  established.  Say  for  short- 
ness— Fact  not  proved. 

3.  The  evil,  if  any,  that  has  place  or  would 
have  place,  supposing  the  effectual  service 
not  rendered,  not  sufficiently  great  to  out- 
weigh the  evil,  which,  in  the  shape  of  vexa- 
tion and  expense,  would  be  produced,  by 
rendering  it. 

4.  The  applicant  not  able  of  himself  to 
furnish  adequate  satisfaction,  in  any  shape  or 
shapes,  to  the  proposed  defendant. 

5.  The  evil,  if  any,  not  sufficiently  great  to 
warrant  the  exacting,  at  the  hands  of  the  de- 
mandant, the  self-incarcerative  security. 


6.  No  person  indicated  by  the  demandant, 
as  consenting  eventually  to  subject  himself  to 
the  burthen  of  satisfaction  to  an  amount  suf- 
ficient to  outweigh  the  evil  of  vexation  and 
ex[)ense,  as  above. 

§ 15.  Proceedings,  when  secret. 

If,  in  the  apprehension  of  the  applicant,  the 
case  be  of  the  number  of  those  in  which,  for 
some  specific  purpose,  secresy,  in  reference  to 
the  other  actors  on  the  judicial  theatre  should 
for  the  time  be  preserved,  he  hands  over  to 
the  judge  a folded  ticket,  in  which  the  de- 
mand for  secresy,  together  with  the  ground 
of  it  is  expressed  : whereupon  the  judge  will 
as  he  sees  best,  either  continue  the  hearing 
in  the  public  chamber,  or  transfer  it  immedi- 
ately to  the  private  chamber,  taking  with  him 
the  applicant  and  the  officiating  registrar. 

Grounds  for  such  secresy  are  as  follows: — 

1.  On  the  part  of  the  proposed  defendant, 
danger  of  non-forthcomingness,  if  the  appli- 
cation be  known  to  him. 

2.  So  on  the  part  of  a desired  witnes.s. 

3.  So,  on  the  [)art  of  a proposed  defendant, 
— abstraction  of  things  moveable,  to  avoid 
eventual  prehension,  whether  for  means  of 
probation,  or  for  means  of  execution. 

4.  Necessity  or  probability  of  disclosuies 
productive  of  damage  to  reputation  in  res|)ect 
of  sexual  intercourse. 

5.  Necessity  or  probability  of  discourse 
offensive  to  modesty. 

G.  Necessity  or  probability  of  the  revela- 
tion of  facts,  the  disclosure  of  nbich  might 
be  prejudicial  to  the  community  in  respect  of 
its  foreign  relations. 

So,  if,  in  the  course  of  the  conversation,  he 
sees  reason,  the  judge  will  transfer  the  hear- 
ing from  the  public  to  the  private  chamber, 
having  care  to  retransfer  it  to  the  public 
chamber,  so  soon  as  the  need  of  secresy  lias  no 
longer  place ; and  so  tolies  quvties. 

If,  by  a party  on  either  side,  demand  be 
made  for  a recapitulatory  inquiry,  secresy  or 
publicity  may  again  be  demanded,  by  that 
same  or  any  other  party,  on  either  side ; there- 
upon the  judge  will  do  as  he  sees  best,  taking 
care  lest,  intentionally  or  unintentionally,  se- 
cresy be  broken  in  the  course  of  the  demand. 

If,  in  the  case  of  secresy,  on  the  ground  of 
damage  to  reputation,  the  injunction  of  the 
judge  be  broken,  the  offender  will  be  respon- 
sible — satisfactorily  and  punitionally  respon- 
sible — as  for  malice  or  temerity,  as  the  case 
may  be : and  the  truth  of  the  imputation, 
will  not  be  received  either  in  justilication  or 
extenuation. 

§ 1C.  Deceptive  fallaciousness — its  modes. 

Falsity  essential,  falsity  in  circumstances, 
falsity  in  degree,  falsity  irrelevant.  The  dis- 
tinctions expressed  by  these  appellations  will 
be  noted  by  the  judge. 
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By  falsity  essential,  understand  the  case  in 
which,  supposing  the  assertion  false,  the  claim 
of  the  applicant  falls  to  the  ground.  Ex- 
amples : — 

1.  Where  the  subject  of  demand  is  money, 
on  the  ground  of  common  debt. 

2.  Subject  of  demand — delivery  of  an  indi- 
vidual thing,  moveable  or  immoveable,  simple 
or  aggregate. 

3.  Subject  of  demand  — money  in  satisfac- 
tion for  a wrong,  by  the  offence  of  simple  cor- 
poreal vexation. 

4.  Subject  of  demand  or  of  application  — 
informative  ; publico-private  wrong,  by  theft. 

For  modes  of  fallaciousness,  other  than 
falsity,  see  the  Book  of  Fallacies. 

Included  in  such  fallaciousness,  is  irrele- 
vancy— irrelevancy  of  evidence  delivered  in 
relation  to  the  fact  properly  in  question. 

Falsity  (when  not  irrelevant)  is  either  com- 
pletely contradictory  to  the  truth,  or  incom- 
pletely contradictory  to  the  truth. 

Falsehood  which  is  incompletely  contradic- 
tory to  the  truth,  is  so  either  in  degree  or  in 
circumstance. 

By  falsity  in  circumstance,  understand  the 
case  in  which,  in  respect  of  some  circum- 
stances, the  statement  appears  to  be  false  ; 
but  deducting  the  falsity,  enough  remains  to 
warrant  the  judicial  call  upon  the  parties. 

Example  : Where,  from  the  terms  of  the 
charge,  it  appears,  whether  from  self  contra- 
dictioir  on  the  part  of  the  applicant,  or  from 
some  generally  notorious  fact,  either  not 
known  to  him  or  not  heeded  by  him,  that 
the  material  act  stated  by  him,  if  indeed  it 
happened,  did  not  happen  at  the  time  stated, 
or  at  the  place  stated,  or  that  a person  stated 
as  present  was  not  present. 

By  falsity  in  degree,  understand  the  case 
in  which,  though,  in  the  degree  stated  by  the 
applicant,  the  result  of  the  act  stated  by  the 
applicant  did  not  take  place,  or  could  not 
have  taken  place,  it  might,  nevertheless,  for 
aught  appears,  have  had  place  in  a degree  suf- 
ficient to  warrant  the  proposed  call  upon  the 
pursuer.  In  this  case,  the  falsity  takes  the 
name  of  exaggeration. 

Example  1.  In  case  of  debt  for  goods  sold, 
value  as  stated,  so  much  ; real  value,  not 
more  than  half  as  much. 

2.  Amount  of  the  money  constituting  an 
equivalent,  or  satisfaction  for  damage  sus- 
tained by  goods,  from  ill-will  or  negligence, 
so  much  ; real  amount,  not  more  than  half  as 
much. 

From  the  amount  of  the  exaggeration, 
with  or  without  other  circumstances,  a judg- 
ment may  be  formed,  whether  it  was  the  re- 
sult of  blameless  error,  of  rash  judgment  and 
assertion,  of  insincerity  or  mendacity. 

By  falsity  irrelevant,  understand  the  case, 
where,  though  the  assertion  be  tainted  with 
falsity,  the  falsity  is  such,  that,  supposing 


the  other  parts  of  the  stat'efti«aJt true, 'the 
ground  of  the  application  will  not  he  the  less 
valid.  In  this  case,  it  may  be  either  blame- 
less, temeracious,  insincere,  or  mendacious. 
Ilowevercompletely  soever  irrelevant,  it  may 
still  be  not  the  less  fit  to  be  noted,  as  well 
for  the  purpose  of  the  principal  suit,  as  affect- 
ing the  trustworthiness  of  the  application, 
as  opposed  to  any  statements  by  a defendant, 
as  for  the  purpose  of  constituting  a ground 
for  punishment. 

The  effect  is  of  a particular  kind,  where 
the  subject-matter  of  the  deception,  or  the 
attempt,  being  a thing  or  a person,  the  erro- 
neous opinion  caused,  or  endeavoured  to  be 
caused,  is  identity  with  reference  to  a certain 
thing  or  person,  wherein  diversity  is  what 
really  has  place.  As  where  a thing  being  the 
subject-matter,  an  appearance  is  put  upon  it 
by  the  deceiver,  with  the  intent,  that  in  re- 
lation to  it  an  opinion  should  be  formed,  that 
the  cause  of  its  wearing  that  appearance  was 
and  is  the  agency,  not  of  him  the  deceiver, 
or  would-be  deceiver,  but  either  of  some 
other  person,  or  of  unassisted  nature.  Wheri 
the  subject-matter  is  an  assemblage  of  the 
visible  signs  of  discourse,  the  attempt  thus 
to  deceive  — the  preparation  made  for  decep- 
tion — by  a person  (whose  writing  the  dis- 
course does  contain,)  with  the  intent  that  it 
shall  pass  as  the  work  of  some  person  other 
than  him  the  deceiver  whose  work  it  really 
is,  — is  styled  forgery  — to  wit,  of  written 
evidence  : when  the  signs  are  of  any  other 
nature,  the  forbidden  act  may  by  analogy  be 
still  termed  forgery,  but  in  this  case,  forgery 
of  real  evidence. 

In  the  Greek  language,  without  difficulty, 
and  in  the  English,  if  a word  imported  from 
the  Greek  language  could  be  endured,  it 
might  be  termed  prometamorphosis,  by  ana- 
logy to  metamorphosis. 

False  in  degree.  This  may  be  converted 
into  truth,  by  simple  addition  or  subtrac- 
tion. 

False  in  circumstance.  Circumstances  are, 
with  relation  to  the  principal  part  of  the 
matter  of  fact,  either  essential  or  unessential: 
essential  in  place  and  time  — essential  in  some 
place  and  some  time  — because  no  matter  of 
fact  can  have  existed,  without  existing  in 
some  place,  and  in  some  time  ; — but  it  may 
be,  that  neither  the  individual  place,  nor  the 
individual  time  alleged,  may  have  been  essen- 
tial and  necessary  to  the  material  effect  of 
the  princi{)al  fact  in  question. 

Histories  of  trials,  if  well  analyzed  in  this 
view,  will  be  of  great  use  in  furnishing  the 
mind  with  ideas  of  cases  applicable  on  each 
individual  occasion.  But  general  rules,  exer- 
cising an  absolute  dominion  over  decision, 
should  not  be  made  out  of  them. 

Susannah’s  elders  were  deemed  false  wit- 
nesses, because,  according  to  what  one  of 
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them  said,  the  act  was  committed  UTider  a 
tree  of  one  sort,  — according  to  tlie  oilier,  it 
was  committed  under  a tree  ot  aiiotliLM'  sort. 
But  what  if  the  trees  were  so  placed,  that  it 
was  committed  under  both  of  them  ? — or,  if 
the  animated  act,  being  so  much  more  inte- 
resting than  the  inanimate  vegetiilile,  one  or 
boih  of  them  had,  for  want  of  the  necessary 
approftriate  attent  on,  been  mistaken  as  to 
the  tree? 

§ 17.  Justice-ohxtrncting  apjilicaiion 
obviated. 

On  every  oeca.-ion  on  which  it  appears  to 
the  jiidpe  tliat  the  application  is  groundless 
and  frivolous,  he  will  make  declaration  to  that 
elfect.  If,  in  his  opinion,  the  ennse  of  it  be 
want  of  (hie  consideration  for  the  value  of 
the  time  of  the  judge  and  the  judicatory  to 
the  pub  ic  service,  but  without  consciousness 
of  its  g oinullessness,  he  will  declare  it  cul- 
pable ; and,  for  the  purpose  of  determent  in 
iiiture,  he  will  impose  a small  mulct.  If,  in 
his  opinion,  the  cause  of  it  be  a desire  to 
pi’c-occupy  and  employ  in  waste  the  time  of 
the  jud:c  iti  ry,  for  the  express  purpose  of 
producing  delay  in  reference  toother  suits  in 
general,  or  a ceitain  suit  or  set  of  suits  in 
particular,  (in  which  case,  it  cannot  but  be 
accompanied  with  evil  consciousness,)  he 
will  make  declaration  to  that  effect,  and 
declare  the  application  groundless  and  cri- 
minal, and  impose  upon  the  applicant  a much 
lieavier  mulct. 

The  produce  of  the  mulct  will  in  both 
cases  be  allotted  to  the  helpless  litigants’ 
fund. 

In  ordinary  practice,  no  person  is  admitted 
to  apply  for  justice,  without  payment  of  money 
under  thi;  name  of  fee.  The  consequence  is, 
a denial  of  justice  to  all  those  who  are  unable 
to  piy  the  fee  ; and  in  the  case  of  those  who 
can  and  do  i>ay  it,  but  can  ill  afford  it,  adding 
hardsliip  to  injury  — injury  by  the  hand  of 
government,  to  injury  by  the  hand  of  tlie  in- 
dividual wrong-doer.  By  this  means,  the  go- 
vernment offers  cncnuragcinent  to  wrong ; in 
the  way  here  proposed,  a pecuniary  exaction 
will  act  as  a discouragement  to  wrong. 

If  in  consequence  of  divers  instances  of 
groundless  ap|ilication,  one  with  another,  it 
shall  have  appeared  to  the  judge,  that  among 
the  applicants  or  any  of  them,  concert  for  the 
production  of  delay  as  above  — vexation  to 
the  judge  and  judicatory  — have  place,  he  will 
declare  as  much,  and  give  to  the  aggregate 
of  such  applications  the  appellation  of  a con- 
spiracy—a.  conspiracy  for  the  obstruction  of 
justice  ; and  in  proportion  to  their  respective 
pecuniary  circumstances,  give  increase  to  the 
amount  of  the  mulct  respectively  imposed 
upon  them.  Thus  there  will  be  so  many 

distinguishable  offences  against  justice 

modifications  of  the  offence  denominated  ob- 


[Ch.  VIII, 

struction  of  justice — 1.  Obstruction  cnlp.able, 
through  rashness;  2.  Obstruction  criminal, 
accompanied  with  evil  consciousness;  and, 
y.  Obstruction  criminal,  accompanied  with  evil 
I consciousness  and  conspiracy. 

To  the  guveniment  advocate  it  will  be- 
long to  be  upon  the  watch  for  every  such  in- 
stance of  obstruction  to  jii.stice,  and  to  make 
demand  accordingly  for  the  iiiHiction  of  the 
mulct. 

So  likewise  to  the  eleemosynary  advocate, 
in  default  of,  or  at  the  request,  or  with  the 
consent  of,  the  government  advocate,  and 
with  the  cuiiscnt  of  the  judge. 

Were  it  not  forthis  means  of  repression,  no- 
thing would  be  easier  than  for  a knot  of  men, 
— to  whose  particular  ami  sinister  interest  the 
system  of  natural  procedure,  on  this  or  that 
application  expected  to  be  made,  were  detri- 
mental, — to  stop  the  course  of  justice  alto- 
gether, and  throw  everything  into  confusion  : 
in  consi;qiicnce  of  which,  the  only  system  of 
procedure  conducive  to  justice,  would  wear 
the  appearance  of  being  destructive  of  it. 

At  the  expense  of  a reward,  exceeding, 
though  it  were  by  no  more  than  a smalt 
amount,  the  daily  wages  of  the  lowest  paid 
labourer,  tboiisaiuls  might  be  procured  in  sucli 
sort  as  to  occupy  for  years  with  groundless 
applications,  tlu;  whole  quantity  of  judicial 
aptitude  that  could  be  brought  into  operation. 

§ 18.  Application  hy  a party  to  a quarrel;  or 
say,  (Quarrels,  bow  terminated. 

An  occurrence  ntitiirally  not  unfreqiient  is 
this.  Benveen  an  applicant  and  a party  com- 
plained of,  a series  of  supposed  wrongs  on 
botli  sides  Iiave  had  place.  In  a case  of  tliis 
sort,  if,  on  the  occasion  of  tlie  application 
made  on  one  side,  the  judicial  service  due  be 
rendered  to  the  applicant,  no  notice  being  at 
the  same  time  taken  of  any  wrong  done  by 
him  to  the  proposed  defendant,  justice  would 
be  rendered  in  appearance,  in  reality  not. 

As  to  the  multitude  of  the  individual  in- 
stancesof  wrong  in  its  several  shapes,  capable 
of  being  done  by  one  individual  to  another, 
there  is  no  determinable  limit ; still  less  can 
tliere  be  to  that  of  the  instances  of  wrong 
on  both  sides.  Of  no  one  alleged  wrong  can 
the  judge  refuse  to  take  cognizance,  any  more 
than  of  any  other.  Whatever  in  any  particular 
instance  may  be  the  number,  if  on  the  day  of 
the  first  application  made  by  the  party,  cog- 
nizance be  taken  of  the  whole  series,  judg- 
ment may  be  pronounced  on  every  one  of 
them  on  that  same  day;  wherea.s,  if  separate 
days  be  appointed  for  each,  no  limit  can  be 
assigned  to  the  quantity  of  delay  which  may 
have  place  — delay  to  the  suitor,  with  corre- 
spondent needless  expenditure  of  the  time  of 
the  several  actors  on  the  judicial  theatre. 

This  considered,  when,  in  consequence  of 
application  made  — the  applicant  is  received 
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as  pursuer,  and  the  party  complained  of,  as 
proposed  defeadant,  such  proposed  defendant 
appearing — if  so  it  be  that,  by  such  defendant, 
wrong  in  any  determinate  shape  is  by  him  al- 
leged to  have  been  done  to  him  by  the  pursuer, 
—the  judge,  far  from  inhibiting  such  counter- 
complaint,  will  rather  give  encouragement  to 
the  exhibition  of  complaints  on  both  sides  ; to 
the  end  that,  in  so  far  as  practicable,  termi- 
nation may  be  put  to  all  feeling  of  ill-will  on 
both  sides,  to  all  resentment  for  WTong  sus- 
tained, to  all  ai)prehension  of  wrong  about  to 
be  sustained  on  either  side  — in  a word,  that 
perfect  reconciliation  be  etfected. 

In  this  case,  the  damage,  in  whatever  shape, 
from  every  wrong  on  each  side,  will  operate 
as  a set-off  to  every  other;  an  account,  as 
complete  as  may  be,  will  be  taken  of  what  is 
duo  on  each  side ; and  a balance  struck,  and 
payment,  in  whatsoever  may  be  the  appro- 
priate shape  or  shapes,  made  accordingly.  In 
the  case  of  an  ordinary  account  of  a commer- 
cial nature,  this  is  matter  of  universal  prac- 
tice ; in  the  case  here  supposed,  it  may  with 
equal  facility  have  place:  a sum  of  money, 
due  on  the  score  of  satisfaction  for  corporeal 
vexation,  may  with  as  much  propriety  and 
facility  be  set  down  in  account,  as  money  due 
on  the  score  of  ordinary  debt ; and  for  wrongs 
on  either  side  or  on  both  sides,  satisfaction 
in  a shape  other  than  pecuniary  may  be  re- 
mitted on  one  side,  in  consideration  of  satis- 
faction remitted  on  the  other. 

But  though  it  should  happen,  that  for  mu- 
tual wrongs  in  any  number,  nothing  in  the 
name  of  satisfaction  in  any  shape  he  found 
due  on  either  side  to  either  individual,  — 
wrong  to  no  inconsiderable  amount  may  in 
this  way  have  been  done  by  one  or  both 
parties  to  the  public — wrong,  that  is  to  say, 
by  the  consumption  made  of  the  judicial  time 
as  above. 

I^pon  the  whole,  then,  two  distinguishable 
courses  may,  on  any  such  occasion,  require  to 
be  taken  — two  distinguishable  functions  re- 
quire to  be  exercised  by  the  judge  ; that  is  to 
.say — l.st,  the  conciliative;  2d,  the  punitive. 

To  the  conciliative  he  will,  to  the  best  of 
his  endeavour,  give  exercise  in  every  case  ; to 
the  punitive,  at  the  charge  of  either  or  both, 
if,  and  in  so  far  as,  the  circumstances  of  the 
individual  case  appear  to  him  to  require. 

The  increased  faculty  of  extinguishing  ill- 
will,  and  at  the  same  time  rendering  complete 
justice,  as  between  any  two  or  any  greater 
number  of  persons  regarding  themselves  as 
wronged,  is  among  the  advantages  possessed 
by  the  system  of  natural  procedure,  in  compa- 
rison of  the  system  of  technical  procedure  — 
by  the  proposed  system,  in  comparison  of  the 
existing  system. 

Under  the  existing  system,  the  impossibi- 
lity of  any  such  comprehensive  and  desirable 
arrangement  is  entire.  Two  causes,  not  to 
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speak  of  others,  concurin  the  production  of  it, 
A judicial  meeting  of  the  parties  themselves 
there  is  none  ; and  the  expense  of  a single 
suit  to  the  comparatively  few  who  possess  the 
possibility  of  defraying  it,  is  so  enormous  as 
to  destroy  either  the  will  or  the  power  — or 
the  will  and  power  necessary  to  the  engaging 
in  so  much  as  a single  additional  one. 

By  so  simple  an  arrangement  as  that  of  the 
judicial  meeting  of  the  parties,  in  Denmark, 
under  the  judicatories  called  Reconciliation 
Courts,  from  two -thirds  to  three  - fourths 
were  struck  out  of  the  number  of  the  suits 
carried  before  the  judicatories  acting  under- 
the  technical  system.  This,  too,  under  a host 
of  disadvantages,  of  one  of  which  the  bare 
mention  may  seem  to  render  unnecessary  all 
mention  of  the  rest: — no  power  had  this 
judicatory  to  give  execution  and  effect  to  its 
own  decisions. 

If,  under  such  disadvantages,  success  was 
thus  extensive,  what  may  it  not  be  expected 
to  be,  under  a judiciary  and  procedure  system 
possessing,  in  a degree  so  high  above  every- 
thing as  yet  exem()lified,  the  power  as  well 
as  the  inducement  to  discover  and  ascertain 
what,  on  each  occasion,  ought  to  be  done, 
and  when  ascertained,  the  power  of  causing 
it  to  be  done  ? 

To  receive  in  no  case  a counter-demand 
as  a set-off  to  a demand,  would,  on  the  part 
of  the  common-law  courts,  have  been  an  in- 
justice  not  to  be  endurable.  What  remained 
was  to  render  the  field  of  the  application  as  li- 
mited as  possible  — as  limited,  and  thence  as 
indeterminate.  For  thereufion  came  the  point, 
whether,  in  case  of  the  demand  in  question, 
a counter-demand  to  the  effect  in  question 
should  be  allowed.  But  unless  it  was  on  ac- 
count of  the  delay  with  which  the  elicitation 
of  the  evidence  in  support  of  the  counter 
demand  would  be  attended,  — if,  in  any  one 
case  a counter-demand  is  allowed,  why  not 
in  every  other? 

§ 19.  Parties'  forthcomingness. 

The  judge  will  have  the  faculty  of  exacting 
at  the  charge  of  a person  adequate  sureties, 
against  whom  it  is  in  contemplation  to  pre- 
fer a demand  (and  who,  it  is  apprehended, 
is  on  the  eve  of  departure  from  the  coun- 
try in  question,  to  some  spot  not  accessi- 
ble, immediately  or  unimmediately,)  to  the 
powers  of  the  judicatory,  to  the  purpose  of 
effectual  justiciability  in  relation  to  such 
demand. 

In  English  law,  example  of  a suit  having 
for  its  object  the  securing  the  forthcoining- 
ness  of  a person  for  the  purpose  of  justicia- 
bility, — the  writ,  ne  exeat  regno. 

Here  the  applicability  of  the  remedy  falls 
extremely  short  of  the  demand,  in  respect 
of  its  extent  over  the  field  of  law  and  judi- 
cature ; neither  is  it  afforded  to  any  person 
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who  is  not  at  once  able  and  willing  to  buy 
it  of  the  judge  and  his  partners  in  trade,  at 
the  expense  of  the  most  expensive  sort  of 
suit  — a suit  in  equity. 

§ 20.  English  Practice. 

Against  that  system  of  depredation  and 
oppression,  of  which  law,  substantive  and 
adjective  — more  immediately  substantive — 
is  the  instrument,  and  Judge  and  Co.  the 
self-paid  and  richly-paid  authors,  the  security 
that  will  be  seen  to  be  given  by  those  two 
so  intimately  conjoined  arrangements,  viz. 
the  appearance  of  the  parties,  and  their  re- 
sponsibility in  case  of  mendacity,  will  upon  a 
detached  view  be  seen  to  be  such,  as  no 
person  who  had  not  applied  himself  to  the 
subject  with  close  attention  for  this  parti- 
cular purpose,  could,  in  the  nature  of  the 
case,  imagine  to  himself. 

Of  this  same  most  flagitious  system,  the 
arrangements  correspondent  and  apposite  to 
the  tutelary  one,  form  the  two  main  points. 

i3y  keeping  the  door  of  the  justice-cham- 
ber inexorably  shut  against  parties  on  both 
sides,  and  particularly  against  those  on  the 
pursuer’s  side,  the  partnership  forced  under 
this  one  hccad,  every  person  who,  on  either 
side  of  the  suit,  felt  himself  compelled  to 
take  this  melancholy  chance  for  that  essen- 
tially adequate  relief,  which  was  to  be  sold 
under  the  name  of  justice. 

For  shortness,  call  this  principle,  the  dcaf- 
adder  principle,  or  the  judicial-deafness  prin- 
ciple. 

lly  confining  to  extraneous  witnesses  such 
security  as  they  find  it  necessary  to  afford 
against  judicial  falsehood,  the  giving  full 
swing  to  it  to  persons  in  the  character  of 
suitors.  They  thereby  let  into  their  net  the 
whole  tribe  of  insincere  litigants  on  both 
sides  of  the  case  ; all  those  who,  for  the  pur- 
pose of  depredation  or  oppression  in  any  other 
shape,  could,  by  the  facility  thus  afforded,  be 
content  to  purchase  their  official  and  most 
efficient  instrumentality  and  support ; to  give 
effect  to  demands,  known  to  be  groundless, 
and  by  delay  for  an  indefinite  length  of  time, 
obtain  a proportionable  chance  for  ultimately 
defeat  ing  demands  known  to  be  well-grounded 

Here,  then,  was  an  immense  addition  to 
the  greatest  number  of  customers  they  could 
have  hoped  for  under  any  system  which  had 
for  its  object  the  ends  of  justice.  For  ad- 
dition, say  rather  multiplication,  — multipli- 
cation, and  by  a high  power. 

At  one  sweep,  it  gathered  into  the  net, 
amongst  others,  the  whole  tribe  of  dishonest 
debtors ; that  is  to  say,  of  such  debtors  as 
by  this  encouragement  they  could  succeed 
in  rendering  dishonest. 

Call  this  principle  the  mendacity-licence 
principle,  or  for  shortness,  the  mendacity- 
licence.  Further  on  it  will  be  see^:  ^proved 


into  a perjury-liccnce,  that  encouragement  to 
vice  in  this  all-comprehensively-mischievous 
form  might  not  be  wanting  to  any  class  of 
human  beings. 

Calling  it  simply  a licence,  is  not  doing 
justice  to  it  — is  not  yet  painting  it  in  its  ge- 
nuine colours  ; for  when  depredation  is  the 
object  of  licence,  licence  contains  in  itself  the 
essence  of  reward. 

This  was  not  yet  enough  : it  was  almost 
enough  for  those  who  acted  in  the  name  of 
law ; it  was  not  enough  for  those  who,  as  if 
to  give  a zest  to  profligacy,  acted  in,  and 
prostituted  the  name  of  equity.  It  was  almost 
enough  for  law;  it  was  not  enough  for  equity. 

Not  content  with  encouraging  falsehood, 
they  forced  men  into  it.  As  to  the  matter 
of  falsehood,  common  lawyers  just  contented 
themselves  with  vague  quantities  : false  as- 
sertions on  both  sides — falsehood  in  the  ini- 
tiatory demand  — falsehood  in  the  initiatory 
defence — false  declaration  — and  false  plea  : 
all  this,  however,  is  in  a comparatively  small 
number  of  words,  with  comparative  mode- 
rateness of  depredator’s  profit. 

In  the  race  of  profligacy,  not  inconsiderable 
is  the  advance  thus  made  by  Common  Law  ; 
but  in  this  part  of  the  case,  as  in  so  many 
others,  she  was  left  behind  by  Equity. 

If  a man  owe  you  money,  the  Lord  Chan- 
ccllor  Eldon  will  do,  what  the  Lord  Chief- 
justice  Abbott  will  not  do.  He  will  let  you 
ask  the  man  whether  he  does  not  owe  you 
the  money,  and  whether,  of  the  facts  by  which 
the  debt  was  produced,  the  statement  you 
make  is  not  true.  Think  not,  however,  that 
an  indulgence  so  extraordinary  is  to  be  ob- 
tained without  cost.  Before  you  can  be  ad- 
mitted to  set  foot,  and  that  only  by  proxy, 
in  the  temple  of  Equity,  your  honour  at  any 
rate,  whatever  part  of  it  consists  in  absti- 
nence from  lying  — deliberate  and  elaborate 
lying  — must  be  left  at  the  threshold.  If 
the  statement  of  a matter  of  fact,  concerning 
which  you  are  in  ignorance,  be  necessary  to 
the  establishment  of  your  right,  being  per- 
missioned  by  equity  to  call  for  information  at 
your  debtor’s  side, — how  would  you  go  about 
it  ? Would  you  ask  him  at  once  how  the 
matter  stands  ? No  such  thing  will  you  do, 
if,  on  this  occasion,  your  lawyers  know  their 
business ; for  in  this  way  you  might  ask  long 
enough,  before  anybody  would  give  you  an 
answer.  No : you  must  come  out  with  a 
string  of  lies  first,  and  no  otherwise  than  on 
that  condition  will  your  debtor  receive  orders 
to  furnish  the  information  and  acknowledg- 
ment which  you  have  need  of  at  bis  hands.  The 
very  thing  which  you  do  not  know,  and  which 
to  the  Master  of  Equity  it  is  known  that  you 
do  not  know,  by  his  instrument,  the  Master 
in  Chancery,  he  forces  you  to  declare  solemn- 
ly that  you  do  know,  stating  the  particulars 
of  it  in  detail ; your  lawyer,  the  attorney 
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called  a solicitor,  and  the  barrister  draughts- 
man, consulting  their  imagination,  and  weav- 
ing a tissue  of  falsehood  for  tlie  purpose. 
This  falsehood  ha.s  its  equity  name,  and  is 
called  the  charge  ; and  the  maxim  is  — every 
vUerroyatory  must  have  for  its  suppoit  a 
correspondent  charge. 

Here,  then,  arc  so  many  more  words  to  be 
paid  for  — paid  for  at  so  much  a dozen,  — 
paid  for,  over  and  over  again,  to  so  many  dif- 
ferent per.sons — judges,  solicitor,  draughts- 
man, Master  inChancery,  Master  in  Chancery’s 
creatures,  — all  of  them  Iiaving,  iji  one  way 
or  other,  a finger  in  the  pie. 

In  a more  refined,  but  not  the  less  sub- 
stantial shape,  another  mass  of  profit  is  yet 
behind.  Of  the  profit  thus  reaped  from 
falsehood,  the  continuance  could  not  but  be, 
in  a more  or  less  considerable  degree,  depen- 
dent on  the  degree  of  acquiescence  on  the 
part  of  those  upon  whom,  and  at  whose  ex- 
])ense,  it  is  practised.  But  no  sooner  were  it 
seen  in  its  true  colours,  than  those  at  whose 
expense  it  was  practised,  would  of  course,  as 
far  as  the  law  millstone  about  their  neck 
would  admit  of  their  doing,  rise  up  and  pro- 
test, with  one  voice,  against  the  vice  thus 
crammed  into  their  mouths,  while  their 
pockets  were  being  thus  drained. 

At  the  bottom  of  the  S3stem  has  accord- 
ingly always  been,  so  to  order  matters  as 
that  riglit  and  wrong,  morality  and  immora- 
lity, should  he  regarded  as  depending,  not 
upon  the  effects  produced  by  them  respec- 
tively on  human  happiness,  but  on  the  oracles 
from  time  to  time  delivered,  as  occasion  called 
— delivered  by  these  arbitersof  theirdestiny, 
by  these  masters  of  their  fate : accordingly,  in 
particular,  that  falsehood,  when  forbidden  by 
them,  or  without  being  so  much  as  forbidden, 
punished  by  them,  was  wrong;  hut  that  the 
same,  or  any  other  falsehood,  as  often  as  it 
was  left  hy  them  unpunished,  became  a mat- 
ter of  indifference,  and  its  often  as  commanded 
by  them  — not  only  right,  but  obligatory. 

With  how  deplorable  a degree  of  success 
this  has  been  crowned,  the  whole  community 
feels  but  too  much  unquestionably.  In  how 
complete  a state  of  confusion  has  the  most 
intelligent  of  nations,  for  so  many  centuries, 
remained  ! — insensible  to  the  most  marked 
boundary  line  that  distinguishes  vice  from 
virtue  : swallowing  lies  upon  lies,  and  bowing 
down,  with  unabatable  reverence,  before  the 
men  who  force  them  into  their  mouths  ! — 
absurdity  and  nonsense,  both  in  the  superlative 
degree,  worshipped  under  the  name  of  learn- 
ing— vice,  in  its  most  sordid  form,  under 
the  name  of  virtue  ! 

All  this  while,  of  the  object  of  this  wor- 
ship, what  there  has  been  in  reality  is  — opu- 
lence in  league  with  power.  Nor  yet  has 
learning  been  altogether  wanting  to  if.  — 
Learning?  hut  of  what  sort  ? Of  that  which 
Vox..  II. 


consists  in  an  acquaintance,  more  or  less  fa- 
miliar, with  an  enormous  and  ever-swelling 
mass  of  absurdity  and  nonsense.  Could  but 
the  head  be  emptied  at  once  of  the  whole 
mass,  it  would  be  but  so  much  nearer  to  the 
being  furnished  witli  real  and  useful  know- 
ledge— Avith  that  sort  of  matter,  in  the  de- 
nomination of  which  the  word  learning  ran 
without  profanation  be  applied. 

By  the  opening  of  the  door  to  all  appli 
cants,  whose  wish  it  is  to  obtain,  on  their 
own  account,  the  benefit  of  judicial  service, 
two  o[>posite  but  correspondent  and  concur- 
'ling  clFects  are  produced,  according  to  the 
character  of  the  applicant.  On  the  one  hand, 
to  all  sincere  applicants,  an  advantage  — an 
advantage,  in  respect  of  its  extent  altogether 
unprecedented,  is  secured  : on  the  other  hand, 
to  persons  at  large,  against  the  machinationa 
of  insincere  litigants,  a security  alike  unpre- 
cedented is  afforded.  On  no  occasion  can  any 
person  expose  another,  in  the  situation  of 
defendant,  to  the  vexation  and  danger  inci- 
dent to  this  situation,  without  affording  to 
his  adversary  that  security  against  injustice, 
which  is  afforded  by  the  applicant’s  thus 
placing  himself  in  a situation  of  effectual  re- 
sponsibility, satisfactional  and  punitional,  in 
the  event  of  the  applic.ation  being  regarded 
as  not  sufficiently  grounded, 

CHAPTER  IX. 

PKoxins. 

§ 1 . Proxies,  irheii  and  who. 

Exceptions  excepted,  no  suit  can  be  com- 
menced but  by  ap[)lication  of  the  individual 
who  demands  to  be  received  as  pursuer. 

Tlie  reasons  are  given  in  another  place, 
where  it  is  sliown  what  the  services  are  which 
are  rendered  to  justice,  hy  the  attendance 
paid,  and  examination  taken,  of  the  proposed 
pursuer;  and  that  without  such  his  atten- 
dance, cannot  be  rendered  with  anything  near 
to  equal  benefit. 

Exceptions  are  the  following  : — 

1.  Temporary  infirmity  of  body.  Where 
the  health  of  the  party  will  not  admit  of  his 
quitting  his  own  residence,  and  the  comir«r.r«- 
ment  of  the  suit  cannot,  without  danger  oi 
non-execution  on  the  part  of  the  law,  await 
his  recovery. 

2.  Party’s  infirmity,  by  temporary  or  per- 
manent mental  derangement. 

3.  Party’s  infirmity,  by  caducity. 

4.  Party’s  infirmity,  by  nonage. 

5.  The  party  being  temporarilv  absent,  and 
the  efficient  cause  of  the  demand  has  taken 
place  since  his  departure  ; nor  is  liis  residence 
in  the  territory  of  any  judicatory  in  which 
the  suit  could  be  commenced  with  equal  ad- 
vantage to  justice. 

In  cases  ),  2,  3,  or  4 : Although,  in  any 
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one  of  the  above  cases,  the  j'ldjre  niay  re- 
ceive a proxy,  instead  ol  a party,  and,  upon 
tlie  evidence  exliibited  by  the  proxy,  order 
the  reception  of  the  principal,  in  the  capa- 
city of  the  pursuer,  the  judge  may,  at  the  first 
hearing  as  above,  or  at  any  time  there- 
after, require,  by  appropriate  m.andate,  the 
attendaiice  ot  the  party,  either  with  or  with- 
out the  co-attendance  of  tlie  proxy  — to  wit, 
by  an  attendance-requiring  mandate,  directed 
to  tlie  proxy  and  the  party  jointly. 

In  case  5,  he  will,  ifhe  sees  reason,  direct 
an  appropriate  suit  - transmitting  mandate, 
and  have  the  option  following:  — 

1.  To  dismiss  the  suit  simply. 

2.  'I'o  retain  it,  advising,  at  the  same  time, 
the  pursuer  to  ctirry  his  tlemand  before  an- 
other judicatory,  that,  to  wit,  within  the  ter- 
ritory of  which  the  residence  of  the  proposed 
defendant  happens  to  be  at  the  time. 

3.  Constitute  the  applicant  the  parly’s 
proxy,  and,  from  the  evidence  adduced  by 
him,  in  conjunction  with  the  demand  paper, 
commence  the  examination  of  co-pursuer’s 
or  defendant’s  evidence-holders,  in  the  epis- 
tolary mode. 

§ 2.  Litifjationai  proxies. 

litigational  proxy  is  a person  who,  on 
the  occasion  of  a suit,  acts  in  the  service  of  a 
party  litigant,  on  either  side  of  the  suit ; the 
party  in  whose  service  he  acts  not  being  pre- 
sent. 

Such  proxy  is  either  a professional  proxy, 
or  a non- professional  proxy  : professional,  | 
serving  for  jiay.  i 

As  a professional  proxy,  no  person  can  be  | 
admitted  to  serve,  who  has  not  been  duly  lo- 
cated in  the  situation  of  |irofessional  lawyer, 
or,  for  shortness,  say  lawi/er : as  per  Consti- 
tutional Code. 

So  likewise  in  cases  inculpative  or  not,  but 
not  criminative. 

So  likewise  in  a suit  criminative  and  purely 
public,  to  the  purpose  of  subjecting  the  prin- 
cipal to  a punishment  no  other  than  pecu- 
niary. 

So  likewise  in  a suit  criminative  and  pub- 
lico-private,  to  the  purpose  of  subjecting  the 
principal  to  the  burthen  of  compensation, 
with  or  without  pecuni.ary  punishment ; but 
not  to  punishment  other  than  pecuniary. 

So  likewise  as  to  consent  given  by  the 
proxy,  on  behalf  of  the  principal,  to  any  ope- 
ration on  the  part  of  the  judge,  by  him  pro- 
posed. 

So  likewise  in  a simply  requisitive  case. 

So  likewise  in  a suit  criminative  and  pub- 
lico-pri vate.  But  in  this  case,  the  govern- 
ment advocate,  or  public  pursuer,  will  have 
care,  lest  by  this  means,  of  the  suffering 
proper  to  be  inflicted  on  the  score  of  punish- 
ment, undue  diminution  have  place  : and  may 
propose  to  the  judge  to  make  addition,  in  a 


pecuniary  shape,  to  the  punishment,  in  lieu 
of  any  pecuniary  compensation,  the  u inissii  n 
of  which  may  have  been  produced  by  such 
admission  or  consent  on  the  part  of  the  proxy, 

A party  defendant  may  apply  for  relief 
against  an  admission  alleged  by  him  to  have 
been  unwarrantably  made,  tolas  prejudice,  by 
his  proxy:  to  wit,  for  the  purpose  of  being  put 
(in  so  far  as  without  j)reponderant  inconve- 
nience may  be)  in  the  same  state  as  that  in 
which  he  would  have  been,  if  no  such  ad- 
mission had  been  made. 

But  then,  except  in  case  of  valid  excuse  lor 
non-attendance,  he  cannot  do  so  otherwise 
than  by  repairing  himself  to  the  judicatory, 
and  submitting  himself  to  confrontation  with 
the  proxy,  at  the  justice-chamber,  for  the  pur- 
pose of  their  being  interrogated  by  each  other, 
and  by  the  judge. 

It  will  be  among  the  cares  of  the  judge, 
that  from  such  disavowal  on  the  part  of  the 
I principal,  damage  in  any  shape  shall  not  be 
made  to  fall  upon  a party  on  the  opposite  side 
of  the  suit ; and  that  whatever  expense  may 
have  been  produced  by  it  shall  fall  upon  the 
principal,  the  proxy,  or  hotii,  rather  .tlian 
upon  any  party  on  the  other  side  ; and  in  this 
view,  he  will  be  on  his  guard  against  collu- 
sion between  them,  for  the  purpose  of  addi- 
tion intended  to  be  made  to  delay,  expense, 
or  vexation,  at  the  charge  of  the  other  side. 

In  a simply  requisitive  case  and  suit,  the 
principal  is  provisionally  bound  by  the  ad- 
mission of  a professional  proxy. 

So  by  the  admission  of  a non-professional 
proxy. 

In  either  case,  the  judge,  in  case  of  appre- 
hension on  his  part,  lest  by  an  admission 
made  by  the  proxy,  the  interest  of  justice,  as 
well  as  that  of  the  principal,  has  been  dis- 
served, will  state  such  apprehension,  with 
liberty  to  the  proxy  to  retract  or  modify  such 
admissions,  if  he  can  consistently  do  so  with- 
out prejudice  to  truth. 

So,  if  he  sees  necessary,  the  judge,  for  rea- 
son assigned,  may  suspend  any  such  operation 
as,  on  the  supposition  of  the  propriety  of  the 
admission,  he  would  have  performed,  until 
information  of  the  objection  made  to  the  ad- 
mission has  been  transmitted  to  the  principal, 
and  response  has  been  received  from  him  in 
consequence,  or  time  sufficient  for  the  recep- 
tion of  such  response  has  elapsed. 

To  hired  lawyers,  in  the  character  of  liti- 
gational  proxies,  shall  admittance  be  given 
or  denied?  Given,  of  necessity,  and  beyond 
doubt.  Preferable  on  several  accounts,  un- 
der certain  conditions,  are  gratuitous  proxies 
— But  among  would-be  pursuers,  many  there 
will  always  be,  to  whom  the  finding  any  per- 
son, at  the  same  time  able  and  willing  to 
give  commencement  and  conclusion  to  a 
species  of  service  capable  of  becoming  so  toil- 
some, would  be  utterly  impossible.  If,  then. 
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proxies  in  adequate  numbers  could  not  be  1 
found,  who,  for  such  remuneration  as  they 
found  obtainable,  were  willing  to  furnish,  for 
the  purpose  in  question,  the  sort  of  service  in 
question  — the  whole  class  of  persons  above 
ir.euticned  would  be  exposed  to  wrong  in  all 
shapes  at  the  hands  of  every  evil  doer  by 
whom,  according  to  his  calculation,  the  piofit 
extracted  fiom  the  wrong  would  afford  him 
a sulbcient  remuneration  for  his  trouble. 
Thereupon  comes  another  question  : A man 
by  whom  the  service  in  question  has  on  this 
or  that  occasion  been  rendered,  upon  a gra- 
tuitous footing,  to  this  or  that  individual, — 
shall  it  be  allowed  to  bim  to  receive  payment 
for  it  in  the  case  of  this  or  that  other  ? Here 
the  proper  answer  presents  itself  on  the  ne- 
gative side. 

In  the  Constitutional  Code,  the  case  of 
the  professional  class  of  lawyers  is  brought 
to  view,  and  provision  made  for  securing  on 
their  part,  by  a course  of  observation  and 
practi<-c,  what  seemed  requisite  of  appropriate 
aptitude.  If,  without  distinction,  others,  by 
w liom  no  such  security  had  been  afforded, 
are  permitted  to  enter  into  competition  with 
them,  the  aderpiafe  iiulucement  for  engaging 
in  a course  of  labours  of  such  duration  would 
not  he  afforded,  and  the  hiirthcn  of  affording 
this  security  would  not  find  any  person  dis- 
posed to  take  it  upon  his  shoulders. 

It  may  indeed  be  said,  that  merit  could  find 
its  way  in  the  case  of  this,  as  well  as  other 
arts;  the  degree  of  proficiency  on  the  part  of 
each  man  would  be  evidenced  by  his  conduct.  ' 
True:  to  some  it  would  ; but  toothers  it 
would  not.  Those  to  whom  it  would  be 
evidenced  would,  with  little  addition,  be  the 
better  educated  inhabit.ants  of  the  town,  of 
that  town  alone,  in  which  the  judicatory  had 
its  seat.  'I’he  rest  of  the  inhabitants  would, 
on  each  occasion,  bo  at  a loss  to  whom  to 
intrust  their  re-pective  interests,  and  would 
he  liable  to  be  taken  possession  of,  as  it  were, 
by  the  boldest  and  most  artlnl  intiuder. 

The  function  of  law  practitioner,  or  say  i 
litigant’s  proxy,  is  hut  one  of  two  functions 
— nor  that  the  most  important  one  for  which 
the  services  capable  of  being  rendered  by  the 
class  of  men  in  question  are  needed.  Resides 
the  case  in  which  it  is  only  to  individuals  i 
that  the  service  is  rendered,  there  are  two 
official  situations  in  which  the  need  applies;  | 
1.  That  of  judiciary  visitors  for  the  three  first  ! 
of  the  five  probative  years  ; 2.  That  same  1 
situation,  alternating  with  that  of  advocate  of  ■ 
the  helpless.  True  it  is,  that  in  the  first  of  j 
those  characters  they  will  not  serve  any  other-  ! 
wise  than  on  occasions  when  waiting  in  com-  ! 
pany  with  their  respective  clients  to  he  hoard  : j 
equally  true  it  is,  that  but  for  the  preference 


By  what  means  shall  security  be  given  to 
the  exclusive  faculty  thus  proposed  to  be  es- 
tablished? To  an  extent  suflicient  for  ever/ 
beneficial  purpose,  in  this  there  will  be  no 
great  difficulty.  To  exclude  altogether  from 
the  advantage  of  receiving,  in  this  or  that 
individual  shape,  a benefit  in  return  for  the 
benefit  conferred  by  this  laborious  and  im- 
portant service,  will  neither  be  possible  nor 
desirable. 

Whatsoever  had  been  the  value  of  the  coii- 
trilmtion  received  by  the  contraband  trader 
in  judicial  service,  let  him  be  subjected  to 
the  obligation  of  refunding  it,  with  a certain 
proportionable  addition  to  it,  in  the  way  of 
penalty.  Individually  and  collectively,  the 
body  of  professionals  would  find  inducement 
adequate  to  ihe  purpose  of  securing,  in  the 
case  of  each  individual,  a pursuer  able  and 
willing  to  carry  tlie  suit  on  to  its  termination. 
As  to  evidence,  that  part  which  regarded  the 
proof  of  the  services  rendered  by  tlie  inter- 
loper would  he  matter  of  notoriety  : remains 
the  contravciUional  fact  — the  act  of  receiv- 
ing retribution  in  some  shape  or  other  for  the 
service  performed.  But  under  a rational  sys- 
tem, in  regard  to  evidence  on  this  score,  never 
would  there  be  any  difficulty  : without  the 
least  reserve  (under  the  universally-apfilying 
security  against  mendacity,)  questions  would 
be  put  to  all  persons  cognizant.  Under  tlie 
check  afforded  by  this  security,  small  does 
the  probability  seem  of  infringements  of  this 
prohibitive  arrangement,  in  any  such  degree 
of  frequency  as  to  frustrate  the  intended  ex- 
clusive privilege. 

Only  in  case  of  a regular  and  permanent 
contraband  practice,  carried  on  by  interlopers 
in  numbers,  could  the  damage  done  to  the 
licentiates  taken  in  the-aggregate  he  consi- 
derable; and  under  the  indueiice  of  the  here- 
proposed  remedy,  any  sucli  permanent  con- 
trabaiid  trade,  carried  on  by  any  individual, 
for  any  considerable  length  of  time,  presents 
itself  as  impossible. 

§ 3.  Of  damaije-preventive  application,  by 
7niconimissio7icJ  p7'o.vieK. 

An  application  may  be  made  either  with 
or  wirlioiit  authority  from  the  [lerson  or  per- 
sons on  whose  behalf  it  is  made. 

Ifit  be  without  authority,  a self-consli/7t/ed 
is  the  appellation  by  which,  in  this 
case,  the  applicant  is  denominated. 

A self-constituted  ie.ncvnleitt  proxy,  is  the 
appellation  by  which  he  will  he  designated, 
if,  in  the  opinion  of  the  jiuige,  the  desire  of 
serving  the  interest  of  the  party,  on  whose 
behalf  the  application  is  made,  constituted 
the  whole  or  the  main  part  of  the  induce- 
ment by  which  the  application  was  produced. 


expected  to  be  obtained,  after  this  long  term 
ot  study  and  probation,  scarce  any  one  of 
them  would  be  found  to  subject  himself  to  it. 


§ 4.  U/taulho/'izftd  jo-o.rief!  rccc'Ci b u}. 
A self-constituted  benevoh’iit  representa- 
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live  of  an  unrepresented  absentee.  By  an 
Unrepresented  absentee,  on  this  occasion,  mi- 
i’rstand  a person  by  wboin  an  article  or  mass 
his  property  has  been  loft,  or  is  supposed 
ID  have  been  left,  iinoccniiied  : no  assignable 
person  being  known,  or  supposed,  to  have 
been  left  in  charge  of  it. 

In  relation  to  this  case,  provision  in  con- 
siderable detail  is  made  in  Bonaparte’s  Civil 
Code.  In  the  English  system,  no  notice 
whatever  is  anywhere  taken  of  it, 

What.soever  judicial  service  a person  h<is 
a right  to  demand  and  obtain  for  himself,  or 
on  commission  from  another,  for  that  other, 
lie  has  a right  to  demand  and  obtain  for  an- 
other, without  commission,  from  that  other, 
on  his  finding  aderiuate  security  for  appro- 
priate responsibility,  for  compensation  in  case 
of  damage. 

Tlie  parties  to  whom  damage  from  such 
benevolent  intervention  is  liable  to  accrue 
Hie — 1.  I'he  principal,  on  whose  behalf  the 
application  is  made;  2.  Any  person,  in  the 
clmracter  of  defendant,  at  whose  charge  the 
powers,  the  e.xercise  of  which  is  demanded 
at  the  hands  of  the  judge,  will  have  to  be 
e.xercised. 

In  the  account  of  this  eventual  damage 
will  be  included  any  costs  with  which  any 
proceeding  liad  in  consequence,  may  happen 
to  be  attended. 

In  so  far  as  ascertained,  the  amount  of 
every  such  cost  may  require  to  be  advanced 
by  the  applicant,  instead  of  its  being  im- 
posed on  any  other  person,  to  whom,  in  con- 
sequence of  the  application,  communication 
may  require  to  be  made;  especially  if  judi- 
ciary attendance  or  transmission  of  docu- 
ments to  the  judicatory  may  be  requisite. 

Whatsoever  may  have  been  the  induce- 
ment, it  will  be  among  the  cares  of  the  judge  | 
so  to  order  matters,  that  to  no  person,  other  | 
than  the  applicant,  damages  in  any  shape  may 
ensue. 

Accordingly,  exceptions  excepted,  the  judge 
will  not  subject  any  person,  other  than  such 
self-constituted  proxy,  to  any  expense  of 
which  the  application  may  be  productive. 

Exception  i.s,  when,  from  the  result  of  the 
application,  benefit  in  any  shape  ensues  to 
the  party  in  whose  behalf  the  application  is 
made;  while,  at  the  same  time,  either  no 
benefit  at  all  would  have  accrued  to  him,  or 
no  benefit  so  great  as  that  which  has  accrued 
to  him  by  this  means.  In  this  case,  reward  in 
consideration  of,  and  in  proportion  to  the 
net  value  of  the  benefit  so  reaped  from  his 
service,  may,  in  case  of  a suit  instituted  for 
that  purpose,  be  decreed  to  the  applicant  by 
the  judge. 


I CHAPTER  X. 

j JLDIC  l.VL  Cu.MMt.MC.'iTION. 

! § 1.  Subjert-mu/lcrs  of  cominiiniiaUnn. 

j CoM.MUNiCATtoN'.  — By  tliis  name  is  desig; 
nated  an  ojieration  which  bears  reference, 

I and  is  a necessary  concomitant  to,  all  tho.-# 
others,  and  of  which,  on  that  account,  nn 
mention  could  have  been  made,  till  those 
others  had  been  brought  to  view. 

1 They,  being  so  many  <listinguishable  ends 
of  procedure,  it  is,  with  reference  to  every 
one  of  them,  a necessary  means  : communi- 
cation, for  the  puiqiose  of  application  and 

j judication;  communication  for  the  purjiDse 
of  jirobation. 

Not  to  secure  it,  from  the  very  outset  ot 
the  suit  to  the  very  last  act  in  it,  on  every 
occasion  (and  as  between  whatsoever  per- 
sons and  things,  where  the  existence  of  it 
is  necessary  to  the  attainment  of  the  ends 
of  justice,  ) is  a flagrant  oversight.  But 
should  it  be  found,  th.at  for  this  omission, 
gold  in  torrents  has  at  all  times  flowed  in- 
to the  coffers  of  those  in  whose  hands  the 
power  was  of  preventing  tlie  deficiency,  is 
is  it  to  any  such  cause  as  oversight  that,  con- 
sistently with  the  most  ordinary  degree  of 
disceniment,  it  can  be  ascribed  ? 

In  Bonaparte’s  code,  no  such  flagrant  omis- 
sion has  place.  Not  that  the  means  provided 
are,  in  so  perfect  a degree  as  they  might  have 
been,  adequate  to  the  end;  but  towards  the 
attainment  of  it,  no  inconsiderable  advance 
has  there  been  made. 

Among  the  earliest  and  most  anxious  cares 
of  the  system  to  which  expression  is  given  in 
this  code,  and  those  connected  with  it,  is  to 
secure,  from  first  to  last,  the  existence  and 
efficacy  of  jvn  instrument  so  indispensable  in 
the  work  of  justice. 

Upon  the  degree  of  civilization,  and  im- 
provement in  various  other  respects,  but 
more  particularly  in  the  state  of  the  physical 
channels  of  communication  (the  roads  by 
land  and  water,)  must  eommimicatiou  for  ju- 
dicial purposes,  in  re.spect  of  promptitude, 
celerity,  and  cheapness,  of  course  he  in  a 
great  measure  dependent. 

Persons  and  Thuujs.  — On  this  occasion, 
as  on  most  others  that  present  themselves 
on  the  field  of  government,  — in  these  two 
ajipellations  may  be  seen  the  results  of  a 
division,  of  which  the  nature  of  the  case 
renders  it  necessary  to  make  use. 

Of  this  division,  both  members  require  a 
further  division,  into  common  and  peculiar. 

As  for  other  purposes,  in  all  imaginable 
variety — domestic,  and  other  social  and  sym- 
pathetic intercourse  — trade,  wholesale  and 
retail,  and  the  business  of  the  several  de- 
partments and  sub-departments  in  the  ofii 
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cial  estaWishment,  so  for  this  in  particular, — 
the  common,  one  great  aggregate  instrument 
of  communication  is  the  letter -post  esta- 
blishment, and  the  aggregate  of  the  several 
stocks  provided  for  the  conveyance  of  large 
and  heavy  burthens,  — including  the  roads, 
solid  and  fluid,  over  and  through  which  the 
several  masses  of  matter  are  conveyed,  and 
the  beasts,  or  other  instruments  of  convey- 
ance, by  which  the  requisite  motion  and  di- 
rection are  produced. 

By  peculiar,  understand  those  instruments 
of  communication,  the  use  of  which  is  ap- 
propriated exclu.'ively  to  the  service  of  the 
department  here  in  question. 

§ 2.  Modes  of  communication. 

Communication  is  from  persons  only  ; from 
persons,  it  may  be,  either  with  persons  or 
with  things,  or  with  both.  From  persons  to 
persons,  it  may  be  either  unilateral  or  reci- 
procal. Reciprocal  it  is,  when  in  consequence 
of  a communication  made  to  a person,  another 
communication  is  made  from  that  person,  to 
him  from  whom  tlie  first  communication  came. 
From  a person  to  a person,  communication 
is  made  in  two  ditferent  modes  : the  oral  (the 
only  original  mode,)  and  the  written.  When 
it  is  the  oral  that  is  employed,  the  intercom- 
municants are  necessarily,  in  that  respect  at 
least,  present  to  each  other : when  it  is  the 
written,  it  happens  sometimes  that  they  are 
present,  and  that,  notwithstanding  such  pre- 
sence, there  may  be  some  special  reason  for 
their  communicating  with  each  other  in  that 
mode  ; but,  in  the  ordinary  state  of  things, 
they  are  at  a distance.  In  this  case,  if  it  is 
in  the  written  mode  that  the  communication 
is  effected,  it  is  termed  the  epistolary  mode: 
if  the  mode  be  not  epistolary,  the  interven- 
tion of  a third  person  is  necessary;  and,  in 
this  case,  two  communications  instead  of  one 
have  place  — namely,  one  from  the  primary 
communicator  to  the  third  person,  who  in 
this  case  becomes  an  instrument  of  commu- 
nication between  them  — another  from  the 
instrument  of  communication  to  the  person 
to  whom  the  communication  is  made. 

Of  all  modes  of  communication,  the  sim- 
plest is  that  which  is  made  in  the  oral  mode, 
without  the  intervention  of  any  such  third 
person  as  above;  in  that  most  simple  form, 
communication  is  cotemporaneous  and  co- 
incident at  the  same  time  with  the  above- 
mentioned  mutually  and  necessarily  cotem- 
poraneous and  coincident  operations;  that  is 
to  say,  application,  judication,  and  proba- 
tion. In  this  case,  the  occasions  for  com- 
munication lie,  as  hath  been  seen,  within  a 
narrow  compass. 

Not  so  when  the  applicant,  or  the  person 
who  at  his  instance  has  been  constituted 
the  proposed  defendant,  or  any  non-party, 
or  say,  non-litigant  evidence-holder,  is  called 


in.  Now  then  comes  the  necessity  for  some 
instrument  of  communication,  an  instrument 
which,  unless  in  some  rare  case,  will  be  of 
the  personal  kind  — in  a word,  some  person 
to  whom,  in  the  character  of  a messenger, 
it  belongs  to  convey  the  subject-matter  of 
communication,  most  commonly  of  that  real 
class,  of  which  written  discourse  is  composed, 
from  the  judge  to  the  person  to  whom  the 
communication  is  made. 

This  person  being,  by  the  supposition,  at 
a distance  from  the  official  place  of  resi- 
dence of  the  judge,  now  comes  the  demand 
for  diversification  and  corres|)onding  compli- 
cation. 

In  a country  in  any  tolerable  degree  civi- 
lized, there  will  be  two  modes  of  communi- 
cation between  persons  at  a distance : the 
one,  which  may  be  styled  generally  ordinary, 
to  wit,  the  letter-post,  or  other  public  and 
universally  employable  receptacle,  employed 
as  an  instrument  of  conveyance;  the  other 
special,  or  say  particular,  to  wit,  some  mes- 
senger specially  employed  for  the  purpose, 
making  or  not  making  use  of  some  real  in- 
strument or  instruments  of  conveyance. 

This  distinction,  though  in  itself  purely 
theoretical,  is  pregnant  with  practical  appli- 
cations, not  less  obvious  than  important. 
Expensive  to  a degree  more  or  less  known 
by  everybody,  is  even  the  least  expensive 
submode  of  the  special  mode  of  communica- 
tion : comparatively  unexpensive  and  econo- 
mical is  the  general,  or  say  ordinary  modes 
of  con  veyance,  especially  as  applied  to  instru- 
ments of  communication  in  the  epistolary 
form. 

By  appropriate  arrangements,  the  general 
mode  of  conveyance,  but  more  particularly 
the  letter-post,  might  be  made  to  perform 
(and  with  not  less  certainty,  and  with  superior 
dispatch,)  the  service  by  which,  in  present 
practice,  some  special  mode  of  conveyance 
is  commonly,  if  not  universally  employed. — 
But  these  details  belong  to  a more  particular 
head. 

Communication,  as  w'e  have  seen,  may  be 
from  person  to  person,  or  to  things,  or  to 
persons  and  things,  at  the  same  time. 

When  it  is  from  person  to  person,  and 
back  again  from  the  .second  to  tlie  first,  the 
two  persons  may  be  styled  intercommuni- 
cants. 

§ 3.  Means  of  eommnnication. 

The  first  point  to  be  determined  is  at  what 
place  the  thing  in  question  shall  be  done : 
whether  in  the  judicatory,  or  elsewhere;  and 
in  particular  at  the  abode  of  the  addressee, 
whether  party-litigant  or  extraneous  evidence 
holder.  In  general,  these  two  cases  consti- 
tute the  only  alternative.  The  reison  is, 
that  in  general,  upon  the  circumstances  it 
will  depend,  whether  the  communicatiov*  ’“dl 
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be  oral  or  epistolary  : oral,  if  in  the  justice-  I 
chamber;  epistolary,  if  at  the  abode,  perina-  | 
neat  or  temporary,  of  the  addressee.  j 

But  in  a particular  case,  on  a particular 
occasion,  need  may  be,  that  though  made  in 
the  presence  of  the  judge,  the  response  will 
not  be  to  be  made  in  the  justice- chamber. 

The  first  source  of  division  is  the  consi- 
deration of  the  place  at  which  the  operation 
IS  required  to  be  performed  : the  next  is  the 
purpose  for  which  in  that  same  place  it  is  to 
be  performed. 

In  the  tliird  case,  an  extraordinary  place 
concurs  with  an  extraordinary  purpose:  place, 
not  the  justice-chamber,  but  some  other,  in 
which,  for  the  special  purpose  of  that  indivi- 
dual suit,  and  the  individual  ojieration,  it  re- 
quires to  be  performed. 

The  material  circumstance  is  the  species  of 
the  instrument  of  discourse, — whether  oral,  or 
otherwise  evanescent  — or  scriptitive,  or  in 
any  other  shape  permanent ; this  not  by  reason 
of  the  permanence  of  the  instrument  — for, 
for  giving  expression  to  the  discourse,  an  in- 
strument of  the  same  degree  of  permanence 
might  be  employed  in  the  judicatory  — but  by 
reason  of  the  distance  : hence  it  is  by  distance, 
and  nothing  else,  that  the  necessity  of  giving 
employment  to  this  instrument  of  discourse, 
to  the  exclusion  of  the  other,  is  created. 

On  the  part  of  a justiciable,  whether  party 
pursuer,  party  defendant,  or  evidence-holder, 
in  answer  to  the  mandate  issued  by  the  judge, 
the  mode  of  compliance  would  be  either  by 
attendance  or  responsion  : if  by  attendance, 
either  at  the  in-door  fixed  judicatory,  or  at  the 
out-door  occasional  and  migratory  judicatory. 

As  to  the  character,  or  say  capacity,  in 
which  the  modes  of  compliance  are  thus  ex- 
emplified, it  might  be  either  that  of  party 
pursuer,  party  defendant,  or  evidence-holder, 
or  some  individual  at  large,  incidentally  and 
casually  addressed,  for  the  purpose  of  contri- 
buting, by  means  of  some  incidental  services 
which  it  fell  in  his  way  to  be  able  to  render, 
to  the  giving  execution  and  effect  to  the 
law  on  which  the  suit  was  grounded. 

Here,  then,  comes  the  need  for  so  many 
corresponding  mandates  : — 

1.  Accersitive,  or  say  hither-calling  man- 
date. This  when  the  place  at  which  the 
service  is  performed  is  the  judicatory:  the 
service  itself  is  the  ordinary  in-door  service. 

2.  Missive,  or  say  thither-sending  mandate. 
This  when  the  place  at  which  the  service 
is  performed  is  an  incidental  and  migratory 
judicatory : the  service  itself  is  out-door 
service. 

Only  by  personal  attendance  at  or  in  the 
judicatory,  can  commencement  as  above  be 
given  to  a suit : in  which  case,  the  need  of 
missive  mandate,  on  the  part  of  the  judge, 
may  be  apt  to  appear  superseded.  But  the 
individual  who,  at  the  first  aDp.ication.  is 
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constituted  a pursuer,  might  be  either  the 
applicant  himself,  or  any  one  of  two  other 
descriptions  of  persons  : to  wit,  where  the 
applicant  is  an  assistant,  professional  or  gra- 
tuitous, such  proxy,  or  say  deputy,  being  for 
one  or  other  of  the  best  of  reasons  admitted 
instead  of  the  principal ; or  a ward-consti- 
tuted pursuer,  in  consequence  of  the  appli- 
cation made  by  his  guardian  ; or  in  a word, 
who  is  himself  a pursuer,  so  it  be  at  any 
period  of  the  suit,  after  the  first ; the  ward 
being  constituted  pursuer  in  his  own  right, 
and  for  his  own  benefit  — the  guardian  in  tlm 
right  and  for  the  benefit  of  the  ward,  or  other 
trust. 

On  the  part  of  the  addressee,  in  whatever 
capacity  addressed,  — party  pursuer,  party 
defendant,  or  supposed  evidence  holder,  or 
individual  at  large, — rendering  response  in 
some  shape,  will  be  an  operation  indispens- 
able in  every  case.  By  the  response,  if  per- 
tinent to  the  matter  in  band,  either  compliance 
with  the  obligation  imposed  by  the  mandate 
will  be  completely  manifested,  or  (though  for 
some  reason  assigned,  not  at  the  time  per- 
formed) promised  for  some  other  time,  or  de- 
claredly declined;  if  declined,  then  the  object 
of  the  response  will  be,  to  exonerate  the  indi- 
vidual from  the  burthen  of  eventual  sufiering, 
either  by  satisfaction  afforded,  or  by  punish- 
ment suffered,  or  both. 

§ 4.  Accessibility ‘Securing. 

With  regard  to  the  means  of  intercourse, 
thus  much  is  good  and  true  in  general, — that 
on  each  individual  occasion  they  must  be 
settled  with,  and  adjusted  to,  the  circum- 
stances of  the  individual  with  whom  the  in- 
tercourse is  to  be  secured. 

As  to  those  individual  means,  the  general 
nature  and  character  of  them  will  be  liable 
to  vary  according  to  the  condition  in  respect 
of  civilization  of  the  country  in  question : 
they  will  depend  partly  upon  the  situation  of 
the  individuals  to  be  communicated  with, 
partly  upon  the  nature  of  the  means  of  com- 
munication which  the  state  of  the  country 
affords. 

As  to  the  condition  of  the  individual,  in 
proportion  as  opulence  is  abundant,  the  means 
of  communication  are  at  once  capable  of  be- 
ing rendered  more  prompt  and  more  secure: 
the  greater  the  number  of  inmates  in  a house, 
and  the  more  constant  the  habit  of  residence 
on  the  part  of  each,  the  greater  the  certainty 
of  conveying  to  the  knowledge  of  the  head, 
or  any  other  member  of  the  family,  the  infor- 
mation requisite.  In  a certain  state  of  so- 
ciety— that,  for  instance,  which  to  so  large  an 
extent  has  place  in  America — many  are  they 
who  have  no  fixed  place  of  habitation  ; many 
again,  they  who,  having  each  a fixed  habita- 
tion, leave  it  habitually  unoccupied  for  any 
length  of  time : even  in  Switzerland,  this 
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latter  case  is  to  no  nconsideiaole  extent  ex- 
emplified. 

As  to  tlie  British  Isles,  in  no  part  of  them 
is  this  case  exemplified  to  any  considerable 
extent.  Under  the  name  of  vapranaj,  vo- 
luntary or  involuntary,  such  is  the  benevo- 
lence and  wisdom  of  English  parliaments,  it 
is  ever  punished  as  a crime. 

In  Ireland,  the  meanest  hovel  — and  such 
hovels  are  but  too  numerous  — is  either  en- 
tirely open,  or  has  a door  to  it : in  the  gene- 
ral state  of  things,  a door  has  place  ; but  this 
being  by  appropriate  force  moveable,  and  as 
such  distrainable,  and  being,  in  but  too  many 
instances  the  only  thing  worth  distraining,  is 
sometimes,  say  all  the  accounts,  distrained 
for  rent.  Where  the  door  does  not  exist,  any 
missive  sent  by  authority  may  find  its  way  in  : 
with  so  much  the  less  difiiculty  where  there 
is  a door,  the  having  in  it  a slit  adetjuate  to 
the  purpose  of  epistolary  conimuiiication 
might, without  sensible  hardship,  be  rendered 
a condition  indispensable  to  the  use  of  this 
instrument  of  security. 

Antecedently  to  the  letter-post,  scarcely 
by  the  most  opulent  condition  in  life,  could 
any  absolutely  secure  means  of  epistolary 
intercourse  be  established.  By  letter-post, 
no  condition  in  life  so  abject,  but  that,  for  any 
purpose  such  as  that  in  question,  it  might,  in 
the  case  of  every  individual,  be  establi.shed 
in  every  instance. 

In  every  the  smallest  division  of  territory, 
the  existence  of  a local  headman  being  sup- 
posed, here  would  be  a spot  by  repairing  to 
which,  an  individual  who  had  no  settled  ha- 
bitation might  be  sure  at  any  time  of  finding 
anything  sent  thither  to  his  address.  For 
nowhere  in  the  territory  of  a state  could  an 
individual  find  himself,  without  finding  him- 
self in  the  territory  of  a local  headman.  In 
the  official  residence  of  this  functionary,  the 
individual  who  had  no  fixed  habitation  might 
at  all  times  be  sure  of  finding  whatever  it 
had  been  made  his  duty  to  see  : and  if  unable 
himself  to  read,  there  he  would  moreover  be 
sure  of  finding  those,  in  whose  instance  no 
such  inability  could  have  place. 

For  him  who  had  no  fixed  habitation  of 
bis  own,  judicial  missives  — lie  being  pre- 
pared and  pre-engaged  to  receive  them  — 
miglit  be  addressed  to  him  at  the  local  head- 
man’s otli 'e  : and  for  diminution  of  vexation 
to  liim  who  has  a fixed  habitation,  another 
exemplar  might  be  delivered  at  that  same  | 
habitation  ; and  so  in  the  case  of  his  having 
habitations  more  than  one:  and  in  this  way  j 
may  the  most  convenient  provision  be  made 
for  every  occupation  and  situation  in  life. 

Remains  for  consideration,  the  system  of 
intercourse  which  the  country  affords : the 
territory  of  the  state  in  general,  and  that 
portion  of  it  in  paiticnlar,  from,  to,  and 
through  whi.h,  on  the  individual  occasion  in 
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question,  the  conimunicatiDn  requires  to  be 
made. 

In  England,  compared  witli  all  other  conn- 
tries  on  the  globe,  for  this  purpose  as  for 
every  other,  the  adequacy  of  the  means  of 
eommuiiication  is  at  its  maximum,  and  by  the 
spread  of  railroads,  with  self-moving  recep- 
tacles moving  on  them,  the  inaxiimim  is  in 
the  act  of  undergoing  prodigious  increase. 

For  general  purposes  at  large,  and  lor  com- 
mercial purposes  in  particular,  in  a country  in 
which  the  population  is  at  such  a degree  of 
density,  the  government  post-office  performs 
this  function  in  a manner,  the  advantages  of 
which  are  so  strongly  and  universally  felt. 
Justice,  alas!  presents  a very  different  state 
of  tilings.  On  this  occasion  comes  the  obser- 
vation, tbat,  unfortuiiately  for  England,  the 
purposes  of  justice  have  never  been  the  pur- 
poses of  judicature,  or  tlie  purposes  of  go- 
vernment: had  they  been,  long  ago  tlie 
missionaries  of  tlie  post-olliee  would  have  been 
the  missionaries  of  judicature;  modes  of  de- 
livery and  receipt,  together  with  ap[iropriate 
diociimentary  evidence  of  the  facts,  having  for 
this  purpose  been  established.  But  by  the 
hierarchy  of  tlie  post-office,  probably  by  tlie 
liierarcliy  of  tbe  judicial  establishment,  ob- 
stacles, and  those  as  insuperable  as  tliey  could 
contrive  to  render  them,  would  of  coiir.^e  be 
opposed:  to  the  most  effectual  and  least 
vexatious  arrangement  that  for  this  purpose 
could  be  proposed,  tiie  answer  would  of  course 
be  attached,  — useless,  mischievous,  and  ini- 
practicabie : an  official  answer  rendered  fa- 
miliar to  him  wlio  writes  this,  by  the  habit  of 
seeing  it  returned  to  proposed  arraiigemeiits, 
which  afterwards,  when  carried  into  etlect, 
were  found  beneficial  and  unexceptionable. 

§ 5.  Difficulties  obviated. 

For  what  purpose  soever,  and  in  wliat  di:i- 
racter  soever,  on  the  occasion  of  a suit  or 
Ollier  application,  an  individual  makes  his 
appearance  for  the  first  time,  the  judge  will 
not  suffer  him  to  depart,  niilc.ss  he  lias  given 
indication  of  some  habitation  or  habitaiioiis, 
at  which,  during  the  continuance  of  the  suit, 
any  mandate  issuing  from  or  sanctioned  by 
the  judge  (whether  of  that  territory  or  any 
other)  will  be  sure  to  reach  him,  if  trans- 
mitted by  the  letter -post,  or  any  special 
messenger. 

Of  two  habitations,  indication  may  be  given 
in  the  first  instance:  as  thus,  till  .July  the 
first  inclusive,  a mandate  will  reacli  me, 
parish  A of  this  territory,  habitation  No.2:2:j; 
from  July  the  l.st  to  July  7tb,  in  territory 
(iiaiiiiiig  it,)  parish  C,  habitation  t»7. 

Of  places  ol' habitation,  one  afier  another 
indication  may  thus  be  afforded. 

At  any  time,  and  so  toties  i/in  ties,  llu.  in 
dicution  given  of  tbe  intended  place  of  l.aoi- 
I tat  ion  may  be  changed. 
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Of  every  such  indication  so  given,  it  will 
be  presumed,  that  down  to  the  lust  day  in 
each  instance  any  missive  delivered  at  the 
habitation  so  indicated  has  been  received  by 
the  individual  in  question,  with  a view  to  the 
purpose  for  which  it  \vas  sent,  that  is  to  say, 
in  the  case  of  a judicial  mandate,  with  a view 
to  compliance  therewith,  in  such  sort  that 
for  non-compliance,  prehension  of  the  body 
may  be  effected. 

By  any  one,  in  the  list  of  appropriate  ex- 
cuses, the  individual  non-complying  may  be 
originally  exempted ; or,  as  the  case  may  be, 
subsequently  liberated  from  the  necessary  af- 
flictive consequences. 

Such  excuse  may  be  either  ordinarily  ema- 
nating, or  vicarious:  ordinarily  emanating, 
when  from  the  individual  himself;  vicarious, 
when  from  any  other  person. 

Of  these  there  are  three  lists:  — 

/Jsf  1.  Containing  those  excuses  which, 
in  the  nature  of  the  case,  cannot  or  are  not 
allowed  to  emanate  from  any  individual  other 
than  him  to  whom  the  missive  is  addressed. 

/,{>(  2.  Containing  those  which  cannot,  in 
the  nature  of  the  case,  or  arc  not  allowed  to 
emanate  from  the  individual  himself,  and  if 
delivered,  must  have  been  delivered  liy  or  on 
behalf  of  some  other  person. 

Zf.st  3.  Containing  those  which  may  in- 
differently have  emanated  either  from  the 
individual  himself,  or  from  some  other  per- 
son. 

This  business  of  securing  judicial  inter- 
course cannot  but  be  attended  with  much 
diversification,  and  considerable  difficulties : 
which  difficulties  are  in  considerable  propor- 
tion the  result  of  the  natural,  as  contrasted 
with  the  technical  system  of  procedure.  Un- 
der the  technical  system  of  procedure,  they 
have  no  place.  Why?  Because,  under  the 
techical  system  of  procedure,  no  suit  ever  finds 
its  way  into  the  judicatory,  but  through  the 
medium  of  a technical  assistant. 

1.  Difficulty  the  first.  The  individual  an 
individual  by  whom  an  offence  in  some  shape 
or  other  has  been  committed,  and  who,  in  the 
event  of  his  attendance  in  the  judicatory, 
would  expose  himself  to  prehension  on  the 
ground  of  this  offence. 

Resource,  or  say  arrangement  for  removal 
of  the  difficulty.  If  the  punishment,  or  other 
burthen  attached  to  his  offence,  is  more  afflic- 
tive than  privation  of  the  benefit  sought  for 
by  his  attendance,  he  will  abstain  from  such 
attendance,  and  the  burthen  resulting  from 
non-attendance  will  be  a part,  though  by  sup- 
position no  more  than  a part,  of  the  suffering 
which  is  his  due ; in  the  other  case  he  will 
attend.  The  suffering  in  question  he  will  un- 
dergo ; but  he  will  receive  a benefit,  amount- 
ing to  the  difference  between  that  suffering, 
and  the  suffering  to  which  he  would  be  sub- 
jected by  non-attendance. 
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I In  the  case  of  him  by  wliom  a professiona. 
j assistant  is  employed,  all  difficulties  may  be 
made  to  disappear  by  his  consent  that  every 
missive  addressed  to  liim  at  the  habitation  of 
sudi  his  asdstant,  sliall  be  presumed  to  have 
been  received  by  him  within  the  appropriai* 
time. 

The  case  in  this  respect  is  very  differenf; 
according  as  it  is  in  the  character  ot  proposefl 
pursuer  that  the  individual  attends,  or  in  any 
other  character.  If  in  the  character  of  a pro- 
posed pursuer,  the  benefit  expected  by  him 
to  be  gained  by  the  suit  is  a benefit  which,  by 
any  want  of  adequacy  on  the  part  of  the  in- 
dication afforded,  he  will  be  liable  to  forfeit, 
and  which  will  accordingly  operate  as  a secu- 
rity for  such  adequateness. 

So,  if  it  is  in  the  character  of  a trustee 
regularly  constituted,  or  self-constituted,  that 
he  attends.  In  this  case,  likewise,  the  corre- 
spondent security  will  have  place,  and  by  the 
amount  of  the  benefit  sought,  will  supersede 
the  demand  for  an  inducement  of  the  coer- 
cive kind  in  any  other  shape. 

But  in  every  other  case  than  this,  such 
coercive  inducement  will  manifestly  be  ne- 
cessary ; in  particular,  if  the  individual  in 
attendance  be  a defendant,  or  an  extraneou.s 
witness. 

2.  Difficulty  the  second.  The  individual  in 
attendance,  say  an  applicant,  a person  whose 
character  is  without  reproach,  but  who,  in 
resi)ect  of  his  means  of  livelihood,  is  in  a state 
of  uncertainty  each  day  at  what  habitation  his 
occupation  may  require  him  to  be  on  the 
next. 

In  this  case,  he  being  by  the  supposition 
an  applicant,  he  may  be  depended  upon  for 
doing  whatsoever  is  in  his  power  to  s:ive  him- 
self from  being  debarred  from  the  benefit  he 
seeks:  as,  for  instance,  giving  indication  of 
the  employer  or  employers’  habitation  for 
whom  be  expects  to  be  occupied.  If  his  situ- 
ation is  so  unfixed  as  to  deprive  him  of  this 
resource,  the  case  is  of  the  number  of  those 
unfortunate  ones,  for  which  the  nature  of 
things  allows  not  any  remedy.  At  any  rate, 
this  inconvenience  cannot  be  chargeable  on 
the  natural  system ; for  under  the  technical 
system,  an  individual  so  circumstanced  would 
not  be  able  to  obtain  any  such  assistance. 

3.  Difficulty  the  third.  The  individual  in 
attendance  is  one  whose  attendance  is  the 
result  of  compulsion ; he  being  either  a de- 
fendant, or  an  unwilling  extraneous  witness. 

In  this  case,  the  judge  will  have  to  choose 
between  the  evils,  and  act  accordingly  — . 

1.  The  depriving  the  party  who  is  in  the 
right,  of  the  benefit  of  the  attendance  in  ques- 
tion. 

2.  The  subjecting  the  individual,  so  in  afr 
tendance,  to  confinement,  so  long  as  is  deemed 
necessary  to  the  purposes  of  the  suit. 

i.  Difficulty  the  fourth.  Neither  the  indi« 
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vidual  in  question,  nor  any  person  in  the  ha- 
bitation oi‘cui)ied  l)y  iiiin,  able  to  read. 

Expedient  tor  reinoviil,  — recourse  to  some 
constituted  authority,  resident  in  the  [larish 
in  wliich  the  habitation,  actual  or  expected, 
of  the  individual  in  question,  is  situated. 

§ 6.  Futnre-communicalion-securiiuj  memento. 

The  person  to  whom  this  memento,  signed 
bv  the  judfre,  or,  under  his  general  direction, 
by  the  registrar,  is  to  be  delivered,  is  every 
person  upon  his  first  appearance  in  thejustiee- 
chamber  before  the  judge. 

The  object,  purpose,  and  use  of  tliis  in- 
strument, is  the  securing  to  the  judge  the 
means  of  communicating  with  the  [>roposed 
communicant  for  the  purpose  of  the  suit,  un- 
til the  termination  thereof,  or  until  the  end 
of  the  time  during  which  it  may  happen  to 
the  judge  to  have  need  of  such  communica- 
tion for  the  purposes  of  the  suit.  As  soon  as 
the  need  of  communication  with  the  intended 
communicant  has  ceased,  information  thereof 
will  he  afforded  him  by  the  registrtir.  De- 
nomination of  the  instrument  employed  for 
this  purpose, — an  uUerior-communiculion  re- 
lease. 

The  following  should  be  the  form  of  the 
future-communication-securing  memento:  — 

1.  Mention  the  individual’s  name  and  de- 
scription at  length,  to  wit,  surname,  Christian 
name  or  names,  or  the  equivalent.  Office,  if 
a functionary;  other  occupation,  if  a non- 
functionary; and  abode  or  abodes  permanent, 
if  any.  Such  is  the  description  you  have  just 
given  of  yourself. 

2.  Take  notice,  you  have  declared  that 
until,  by  an  ulterior-communication-release, 
delivered  as  above,  you  have  been  released 
from  the  obligation  of  communicating  with 
this  judicatory,  for  the  purpose  of  this  suit 
(or  application,)  every  judicial  paper,  if  de- 
livered at  that  house,  will  be  received  by  you, 
or  by  some  agent  of  yours,  authorized  on  your 
behalf. 

3.  In  consequence,  except  in  case  of  legi- 
timate exctise  (of  the  number  of  those  to 
which  the  serving  in  that  eharacter  has  been 
given  by  law,)  you  will,  in  the  event  of  non- 
compliance  with  any  judicial  mandate,  deli- 
vered or  left  at  such  your  chosen  place  of 
communication,  be  punishable,  or  otherwise 
dealt  with,  as  for  contumacious  non-compli- 
ance. 

At  the  first  bilateral  attendance,  it  belongs 
to  the  judge  to  collect  and  complete,  at  the 
hands  of  the  defendant,  information  corre- 
spondent to  that  whieh,  on  the  occasion  of 
the  first  unilateral  attendance,  was  required 
to  be  furnished  to  the  judicatory,  and  entered 
upon  the  register. 
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EVIDENCE. 

§ 1.  Indieative  and  appropriate. 

IIy  appropriate  evidence,  or  ultimately  em- 
ployable, understand  all  such  evidence  as  is 
fit  to  enter  into  the  composition  of  the  grounds 
of  the  judge’s  oi)inative  decree,  so  far  as  de- 
pends upon  the  question  of  fact. 

Ily  simply  indicative  evidence,  understand 
such  as  is  not  of  it.self  fit  to  enter  into  the 
compo.sition  of  those  same  grounds,  but 
affords  an  indication  of  some  source  fronr 
whence,  supposing  the  matter  issuing  from  it 
true,  evidence  which  is  appropriate  may  pro- 
bably be  collected : — as  where  a person,  who 
was  not  present  at  the  place  and  time  at 
which  the  fact  in  question  took  place,  states 
himself  as  having  heard  of  some  other  person 
as  having  been  so  present. 

M'idely  dilTerent  in  investigational  proce- 
dure, is  the  character  of  Roman-bred,  and 
Phiglish-bred  procedure  : teeming  with  im- 
perfections both  of  them. 

As  to  Roman-bred  procedure  : throughout 
the  penal  branch  of  the  field  of  law,  solici- 
tous and  e.vteissive  has  been  the  application 
given  to  such  provision  as  it  ha.s  made;  in 
the  non-penal  branch,  on  the  other  hand,  the 
provision  has  been  comparatively  .scanty,  the 
solicitude  remiss. 

At  the  same  time,  for  want  of  a clear  and 
correct  conception  of  the  difference  between 
appropriate  and  simply-indicative  evidence, 
it  has  given  to  evidence,  which  has  been 
simply  indicative,  the  effect  of  appropriare 
evidence.  In  the  affair  of  Oates,  for  ex- 
ample, to  such  a length  did  this  confusion 
proceed,  that  between  simple  indicative  evi- 
dence presented  to  the  judge,  and  the  appro- 
priate evidence,  supposing  any  to  exist,  tliere 
were  four  or  five  portions  of  simply  indica- 
tive evidence  interposed.  It  has  notwith- 
standing been  received,  and  made  to  operate, 
as  if  it  had  been  appropriate  evidence.  Stand- 
ing before  the  judge,  I,  said  A,  heard  from 
B,  that  he  had  heard  from  C,  that  C had 
heard  from  D,  that  he  had  heard  from  E, 
that  E saw  done,  by  the  accused,  the  deecl 
with  which  the  accused  is  charged. 

English-bred  procedure,  on  the  other  hand, 
limits  to  the  penal  branch  of  procedure  — and 
of  that  branch  to  no  more  than  a ])art  — the 
application  of  the  investigational  process  : to 
the  non-penal  branch,  it  has  made  no  apfdica- 
tion  of  it,  how  great  soever  may  be  the  im- 
portance of  the  matter  in  dispute. 

On  the  other  hand,  in  the  cases  in  which 
it  employs  the  process,  it  keeps  clear  of  the 
mischievous  absurdity  with  which,  as  alrove, 
Roman-bred  procedure  has  d'stingui.shed  it- 
self. 
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Meaiitirnc,  nothings  can  be  more  manifest 
than  tliut,  if  necessary  to  tlie  discovin  v of 
truth  in  the  case  ot  any  one  species  of  suit, 
it  cannot  be  less  so  in  ai>y  otlier. 

Of  the  whole  list  of  viiljgar  errors,  few  in- 
deed are  so  mijchievous,  few  so  ftross,  as  that 
which  supposes  that,  in  the  minds  ot  that 
class  of  men  who  are  styled  ministers  ot  jus- 
tice, minimization  ot  injustice  has  been  the 
end  to  which  their  labt^urs  have  been  direct- 
ed: to  minimization  substitute  maximization, 
you  will  be  near  the  truth. 

That  injustice  might  be  maximized,  it  has 
been  tlieir'interest,  that  of  the  use  of  falsity 
((he  general  instrument  of  injustice)  the 
frerjuency  should  be  maximized  — the  talsity 
itself  ma.ximized—  and,  moreover,  so  also  the 
credence  given  to  it. 

To  this  end  it  is,  that  to  so  many  various 
descri()tions  of  persons,  on  this  special  oeca- 
.•iion,  for  this  special  purpose,  the  licence  to 
commit  judicial  falsehood  with  impunity  — 
in  one  word,  the  mend  ic; t_v-licence  — has  been 
granted,  to  an  ext(’iit  .so  all-comprehensive: 
and  to  this  licence,  in  place  of  punishment, 
rewaid  upon  the  most  all-comprehensive 
scale  has  been  awarded. 

Descriptions  of  perscais  to  whom  the  men- 
dacity-licence has  thus  been  granted,  are 
those  — 

1.  Parties  on  the  pursuer’s  side. 

2.  Parties  on  the  defendant’s  side. 

y.  Professional  assistants,  of  the  order  of 
attorneys. 

4.  Professional  assistants,  of  the  order  of 
advocates. 

5.  The  judges  themselves. 

Of  the  error  just  mentioned,  the  mischiev- 
ousness consists  in  the  support  given  to  a 
system  thus  deleterious,  hy  the  respect  with 
which  the  authors  and  supporters  of  it  have 
down  to  this  time  been,  and  are  at  this  time 
now  regarded. 

Correspondent  to  the  mischievousness  of 
this  error  is  its  grossness.  The  mischievous- 
ness of  the  system,  so  manifest  to  the  eyes 
of  all,  so  severely  felt  by  all,  yet  still,  in  the 
teeth  of  universal  experience,  with  very  small 
abatement,  the  error  continues. 

More  than  ten  years*  have  elapsed  since,  by 
the  hatul  by  wliicli  these  lines  arc  penning, 
the  opposite  truth  has  been  aimoimced  in 
print,  and  not  only  announced,  but  by  the 
most  abumlaiit,  and  particular,  and  inelVa- 
gable  proofs,  demonstrated. 

Imputations  more  reproacliful  can  scarcely 
be  cast  by  man  on  man,  than  in  that  workf 
have  been  cast  upon  all  implicated ; yet  still 
all  is  silence : and  if  in  any  case  silence  un- 
der accusation  were  confession  of  guilt,  surely 
so  has  it  been,  and  so  continues  it  to  be  in 
this. 
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A more  flagitious  act  of  calumny  coidd 
not  have  been  committed,  than  would  by  this 
account  have  been  committed,  had  the  matter 
of  it  been  other  than  true. 

In  no  part  of  the  civilized  world  are  the 
name  or  the  works  of  the  author  unknown  : 
on  no  author  that  ever  applied  bis  la;>our  to 
this  Held,  have  any  such  marks  of  approbation 
and  applause  been  ever  bestowed  as  on  him. 
Ignorance,  therefore,  of  the  fact  ofthe  accu.sa- 
lion,  or  of  the  prosecuting  of  the  accusation, 
cannot,  with  any  shadow  of  truth,  be  pleaded; 
yet  still  from  all  these  quarters  reigns  the 
most  imperturbable  silence. 

Ill  the  eyes  of  tlie  people  at  large  has  this 
demon.stration  of  all  this  guilt  — tliiseonfes- 
sion  of  guilt  — been  all  this  while  mtmifest : 
tlie  approbation  ami  applause  thus  bestowed 
upon  the  author  is  such  as  to  him  would  be 
siillicieiit  reward,  bad  be  but  the  satisfaction 
of  oli.-erving  that  the  people  for  whom  all 
this  labour  has  been  bestowed,  and  such  a 
lo.nd  of  odium  from  the  highest  quarters  vo- 
b.mtaiily  taken  iiiion  him,  would  but  derive 
their  proHt  from  what  has  thus  been  done  for 
them.  But  no  such  reward  or  satisfaction, 
so  long  as  he  lives,  does  he  seem  destined  to 
receive.  He  pipes,  hut  they  do  not  dance  — 
lie  makes  the  advances,  but  they  do  not  fol- 
low. Through  the  paths  it  has  been  his 
endeavour  to  lend  them,  none  are  at  once 
willing  and  able  to  tbllow. 

§ 2.  Exclusion  of  purti/’s  testimony,  its  ill 
effects. 

Fertile  source  of  injustice  .and  oppression, 
the  exclusionary  rule  which  shuts  the  door 
against  the  testimony  ofthe  party. 

Observe  the  consequences  of  the  rule  on 
the  occasion  of  those  dealings  which  have 
place,  where  the  party  on  the  one  side  is  in  a 
state  of  opulence,  the  other  in  a state  of  com- 
paiative  indigence  — say  landlord  and  tenant 
— oimlcnt  customer  and  dealer  — borrower 
and  lender.,  'I'bc  comparatively  opulent  man 
never  acts,  or  treats  of  himself:  everything 
he  does  is  by  the  band,  or  the  help  of  an 
agent  — in  a word,  an  attorney.  The  com- 
paratively indigent  man,  not  being  able  con- 
veniently to  afford  the  piirehasc  of  any  such 
expensive  assistance,  does  everything  by  him- 
self, and  without  the  as.sistaiice  of  an  attor- 
ney, deals  with  the  'attorney  on  the  other  side. 
Now  observe  the  consequence  : to  the  patri- 
cian’s attorney  the  law  secures  a complete 
mendacity-licence  ; everything  that  he  says 
on  behalf  of  his  noble  client  is  evidence  — ■ 
good  evidence.  How  stands  it  with  the  ple- 
beian ? Nothing  that  he  can  say  on  his  own 
behalf  will  be  so  much  as  heard.  On  the  part 
of  the  attorney,  suppose  the  most  palpable, 
the  most  flagrant  perjury  : What  has  lie  fo 
tear  for  ? Ab.solutc1y  nothing.  By  no  indict- 
ment for  perjnrv,  can  the  man  who  is  injured 
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by  the  perjury  lit  ve  any  the  smalltst  chance 
for  satiiilaction  in  any  shape.  In  the  wretched 
shape  of  vengeance  ? Not  he  indeed : give 
ois  testimony  he  may,  but  no  eifect  can  it 
ever  ha7^.  Here  is  oath  against  oath  : on 
no  such  (ividence  will  conviction  be  ever  suf- 
fered to  have  place. 

What  is  observable  is,  that  in  this  source 
of  injustice  and  o)  pression,  the  aristocracy  as 
such  have  tin  obviously  strong  and  sinister 
interest ; whether  it  be  in  the  iifitiire  of  the 
c.ase  that  they  shcuUl  fail  of  being  tiilly  sen- 
sible to  the  value  of  this  sinister  interest,  let 
every  o ie  judge. 

§ -3.  Evidence  receivable. 

Keceived  in  every  case  from  the  aiiplicant 
may  be  as  well  siinply-indicafive  as  appro- 
priate, or  say  ultinutely-employable  evidence. 

Jiutiauale. — Treasons  for  the  admission  : — 

1.  The  individii.il  whose  interest  the  evi- 
dence serves  or  stands  to  serve,  may  be  un- 
known to  the  informant. 

2.  To  the  informant  more  delay,  vexation, 
and  expense,  if  any,  may  be  produad  i)y  in- 
tercoin>e  (or  i)crliaps  previous  fruitless  en- 
deavoui  s to  obtain  intercourse,)  with  I'crsons 
interest'-d,  than  1>\'  repairing  at  once  to  the 
judicatc  ry,  open  as  it  is  to  him,  and  to  every- 
body at  all  times,  and  provided  with  evidence- 
extractive  powers,  of  which  he  is  destitute. 

3.  A case  that  frequently  has  place  is,  that 
by  fear  of  others  on  whom  he  is  more  or  less 
depemlrnt, — hope  in  like  manner  from  others, 
or  sinister  counsel,  — a person  whose  lawful 
interest  would  be  served  by  giving  the  infor- 
mation which  is  in  his  power,  is  prevented 
from  so  doing:  whereas,  if,  in  conset|iienee  of 
simpli -indicative  evidence  furnished  by  an- 
other person,  he  had,  on  receiving  an  appro- 
priate mandate  from  a judge,  attended  and 
delivereil  his  evidence,  being  thus  seen  acting 
under  a manifest  legal  necessity,  no  such  dis- 
plcamre  on  the  part  of  the  apprehended  op- 
pressor would  probably  have  beeii  entertained  : 
at  any  rate,  it  would  have  prevented  it  from 
producing  any  such  evil  effect  as  tiiat  of  a 
denial  of  justice. 

4.  It  may  happen,  that  tlioiigh  the  question 
of  particular  interest  is  between  individual 
and  individual,  there  has  been,  in  th.c  act  in- 
dicated, a degree  of  turpitude,  such,  that  on 
fhe  account  of  the  public  it  would  l)e  of  use 
that  the  evil  disposition  of  the  agent  should 
become  generally  known. 

Particularly  important  is  the  need  of  simply- 
indicative  evidence,  in  the  case  where,  by  the 
regulation  for  the  extraction  of  self-notijic.a- 
livc  evidence,  a person  of  bad  repute  would 
Bs  such  be  naturally  disinclined  to  pay  spon- 
taneous attendance;  on  the  ground  of  tlie 
simply-indicaLive  evidence,  any  such  person 
might  nevertheless  be  made  compellable. 

biinp'y-iiidicative  evider  ;e,  bo\v:ver,  al- 


fbougli,  with  reference  to  the  particular  fact 
in  que.stion,  unappropriate,  will  not  however 
he  to  be  omitted  out  of  the  record. 

Ralionale 1.  It  may  serve  either  to  im- 

pugn or  to  confirm  the  trust  w'orthi ness  of  the 
person  from  whom,  in  pursuance  of  the  indi- 
cation given,  appro[)iiate  evidence  shall  have 
been  elicited. 

■2.  In  case  of  criminal  or  culpable  falsehood 
on  the  part  of  an  indicative  witness,  it  may 
be  necessary  for  bis  conviction  of,  and  punish- 
ment for  that  offence. 

h'rcfpieritly  from  the  same  source  — for  ex- 
ample, from  the  statement  of  the  same  jicrson, 
evidence  ofhoth  descriptions  will  come  at  the 
same  time:  in  this  case,  (lie  (listinetion  will 
with  fiarticular  care  be  to  be  adverted  (o, 
and  held  up  to  view  by  the  judge. 

§ 4.  Modes  of  interroijation  to  he  abstained 
from. 

1.  Fact-assuming  interrogation.  — In  this 
mode,  of  the  fact,  the  exiTtcnco  or  non-exist- 
ence of  which  is  the  siibject-inattei  of  inquiry 
and  proof,  the  existence  is  assumed  and  taken 
for  granted. 

Example:  — “ At  what  disiance  were  you 
from  your  friends  when  you  fired  at  them?” 
— the  subject-matter  of  pursuit  being  tlie  al- 
leged oll’cnce  of  iiring  a gun  at  tlio.se  same 
friends. 

For  a question  of  this  sort  put  hv  a judge, 
or  without  rcprim:iiid  suffered  by  him  to  lie 
put,  tlie  judge  will  he  rejuimanded,  and  a 
memorandum  of  such  reprimand  entered  on 
the  judicial -delinquency  register,  kept  n- 
speetively  hv  the  apiiellale  judges,  and  the 
justice-minister. 

For  a (juestioM  so  put,  for  the  purpose  of 
entrapping  a defi'iidant  into  a confession,  be 
may  be  disloCcited. 

§ .5.  Choice  as  bclicern  sj.‘cr.ies  and  sj>ecics  - f 
Evidence. 

Avoid,  as  far  as  may  be,  all  I'ocouise  to 
cbaractcr  evidence — employ  it  not,  but  wliere 
tlie  event  of  tlie  suit  dejiends  altogether  upon 
the  degree  of  ciedit  given  to  the  indi vidn::! 
witness,  to  whose  character  objection  is 
made. 

'fo  this  purpose,  eonsider,  that  in  Engiii^li 
practice  tb.^  pnni-hment  of  death  lias  every 
now  and  then  been  intlieted  on  the  ground  of 
no  better  or  other  evidence  than  the  tes:i- 
rnony  of  some  one  individual,  to  whom  ns  dis- 
reputable a character  as  can  be  imagincii  has 
at  tlie  same  time  been  seen  to  belong:  he  at 
the  same  time  Vicing  apprized  that  the  jirescr- 
vation  of  his  life  depends  upon  ids  giviiig  his 
testimony  in  a certain  direction. 

'fo  tiiejndgxi’s  notice  the  ob-ervation  will 
not  escape,  that  to  tiie  thread  ol  .•^tniracti.-r. 
evidence,  when  once  begun  to  lie  Sj  un,  tlierj 
is  no  certain  tenidiiiilion 
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Ge?ierally  speakiii.ir,  where,  as  under  tliis 
code,  the  power  of  interrogation  is  given  to 
every  description  of  person,  in  whose  instance 
it  affords  a promise  of  being  ol  use,  and  the 
exerciseof  it  is  unfettered  by  needless  and  use- 
less rules,  few  mendacious  witnesses  will  [>ass 
undetected,  and  any  additional  light  that  by 
possildlity  might  be  afforded  by  examination 
into  general  reputation, will  be  of  little  worth; 
the  mode  of  communication  at  all  future 
times  with  every  witness  being  secured,  and 
the  facidty  of  re-examining  at  any  time 
during  or  s'ub.sefiuently  to  the  continuance  of 
the  suit  in  (piestion  lieing  reserved.  Under 
English  practice,  it  is  to  the  inaptitude  of 
the  whole  system  that  (diaracter-cvideni-e  and 
rt/(ie-evidence  are  prim.-ipally  indebtt'd  for 
the  importance  ascribed  to  them,  and  the 
use  niiide  of  them. 

Alibi  evidence.  — Against  deception,  and 
from  evidence  of  this  dc.scri{)tion,  the  judge 
will  be  in  a great  degree  guarded,  by  the  in- 
dispensable arrangement,  the  cojumunication- 
securing  arrangement : cairied  into  practice, 
a.s  it  will  be,  in  the  instance  of  every  indivi- 
dual who  makes  his  appearance  before  a judge, 
either  in  the  character  of  applicant  pursuer, 
defendant,  or  extraneous  witness. 

'J’liis  is  of  the  number  of  the  eases  in  which 
an  adequate  demand  for  eliaracter-eviueiiee  is 
most  a|)t  and  likely  to  have  place. 

§ 0.  Causes  of  mendacitij  — Practice  of  Emj- 
lish  judges. 

Of  lludihras  it  is  recorded  thus:  — 

lie  sc.arce  could  opo 

His  mouth,  hut  out  there  flew  a trope. 

Of  ail  English  lawyer,  and  more  especially 
of  an  English  judge,  the  same  thing  may  he 
recorded  w’ith  much  more  truth  and  reason, 
though  without  rhyme,  if  for  the  word  trope, 
the  word  lie  be  substituted. 

The  judges  more  especially,  ns  being  flic 
causes  fliat  lies  are  in  other  men,  may  be 
termed  with  distinction,  xar  the  fa- 

thers of  lies:  for  it  is  hy  them,  that  from,  first 
to  last,  lies  have  not  only  been  tolerated  and 
uttered,  but  actually  compelled  — compelled 
oil  pain  of  outlawry. 

If  veracity  be  part  of  morality,  if  in  men- 
dacity there  be  criminality,  — one  of  two 
things,  to  any  one,  be  he  who  he  may.  is  in- 
evitable:— either  morality  itself  must  he  an 
object  of  his  contempt,  or  the  whole  tribe  of 
English  judges:  they  hy  whom,  if  at  their 
instigation  a man  refused  to  defile  himself  by 
a lie,  he  would  be  punished  by  them  as  I'or  a 
contempt — (for  that  is  the  appropriate  phrase) 
— for  contempt  manifested  to  their  authority. 

Evidence  immediate  and  intermediate,  or 
say  interventional.  By  immediate,  iiiiderst:ind 
a statement  made  hy  a self-alleged  percipient 
wi  n .ss,  in  relation  to  the  matter  of  fact  re- 
ported by  liim. 


By  intermediate,  or  say  iiitcrvcntioiial  evi- 
dence, uiiderstaml  n statement  made  by  a 
person  who  is  not,  with  relation  to  tlie  mat- 
ter of  fact,  a self-alleged  percipient  witness, 
but  in  relation  to  tlie  matter  in  rp.icstioii  bas 
received  liis  conception  from  some  person, 
represented  to  liim  in  the  eliaraeter  of  a per- 
cipient witness;  to  wit,  cither  immeiiiately, 
or  tbroiigh  the  medium  of  any  number  of  in- 
termediate witnesses,  making  a statement  to 
the  same  elfect  the  one  to  the  other,  in  a 
chain  of  any  length. 

Uses  of  intermediate  evidence; — 1.  Serving 
for  the  procurement  of  immediate  evidence ; 
'2.  Eventually  serving  in  lieu  of,  or  in  addition 
to,  immediate  evidence. 

Except  .oils  excepted,  intermediate  evidence 
will  not  be  ultimately  ein[>loyable ; to  u it,  in 
the  eliaraeter  of  a ground,  or  constituted  part 
of  a ground,  for  a judicial  decree  or  immdate. 

Kxeeptioii  is,  wliere  the  alleged  percipient 
witness  is  not  examinable,  but  at  the  expense 
of  preponderate  evil,  in  the  conjunct  and 
aggregate  sliapes  of  delay,  vc.xatioii,  and  pe- 
cuniary expense. 

§ 7.  Probation. 

.Probation  is  an  operation,  wliieh  in  all 
eases  must  be  performed  on  the  pursuer’s  side, 
and  in  many  instances  comes  to  be  performed 
on  file  defendant’s  side. 

()ii  the  pursuer’s  side,  under  this  system 
of  procedure  (it  being  the  natural  one.)  a 
course  of  probation  is  complete,  or  incomplete 
and  partial,  as  it  may  happen,  heing  involved 
in  the  operation  of  application  by  and  with 
whieli  tlie  suit  commences. 

It  includes  in  it  constantly  two  a.'^sertioiis : 
the  matter  of  one  of  them  being  the  matter 
of  law,  declaring  the  existence  of  a portion  of 
the  code,  to  this  or  that  effect;  the  other 
having  for  its  suliject-matter  fact;  to  wit,  an 
individual  fact,  in  relation  to  whicli  an  ar- 
rangement to  the  effect  stated  as  above  has 
been  made  by  the  portion  in  question  of  the 
text  of  the  hnv. 

Of  the  application,  the  substance  and  effect 
has  been  to  demand  at  the  bands  of  the  judge 
a certain  judicial  service.  This  service  consists 
in  giving,  on  the  occasion  in  question,  execu- 
tion and  effect  to  a certain  portion  of  the  text  of 
the  code,  viz.  tlie  portion  just  spoken  of:  and 
the  warrant  for  the  operation  which  the  judge 
is  so  called  ujion  to  perform,  is  the  existence 
of  the  above-mentioned  matter  of  fact,  bear- 
ing such  rohition  as  above  mentioned,  to  the 
above-mentioned  portion  of  the  matter  of  law. 

Example : — Suppose  the  service  demanded, 
compensation  at  the  cliarge  of  a defendant, 
for  a wrong  alleged  to  have  been  done  by  him 
to  the  pursuer,  by  a blow  given  to  him  on  a 
certain  part  of  the  body.  By  the  wrong  thus 
done,  an  offence,  belonging  to  a certain  genus 
of  offences,  has  been  committed a genus  ot 
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wliich  the  denomination  is,  wrongful  corporal 
veration. 

In  this  case,  the  matter  of  fact  has  for  its 
allcfjcd  percij)icnt  witness  the  applicant  him- 
self, who,  if  he  is  to  be  believed,  has  been  the 
immediate  sufferer  by  the  wrong. 

But  suppose,  according  to  the  case  stated 
by  him,  the  person  on  whose  body  the  wrong 
was  inflicted  — the  offence  committed  — was 
not  the  applicant  himself,  but  a child  of  his, 
too  young  to  be  capable  of  stating  the  matter 
of  fact. 

In  this  case  we  see  two  distinguishable 
matters,  or  alleged  matters  of  fact : — 

1.  The  act  by  whicli,  if  the  allegation  be 
true,  the  blow  was  given  : call  this  the  prin- 
cipal fact. 

2.  The  act  performed  by  the  applicant  in 
making  the  allegation  to  this  effect : call  this 
the  evidentiary  fact. 

By  the  allegation  thus  made,  the  existence 
of  the  principal  fact  has  been  provisionally, 
or  say  eventually  proved:  if,  in  the  opinion 
of  tlie  judge,  the  assertion  so  made  is  true, 
insomuch  tliat  the  principal  fact  asserted  by 
it  to  have  happened,  did  really  happen  at  the 
time  and  place  asserted,  i.  c.  supposing  him 
inclined  to  believe  it;  — failing  proof  to  the 
contrary,  he  will  declare  accordingly.  But  it 
may  be  (for  so  the  experience  of  the  judge 
will  have  demonstrated  to  him,)  that  the  al- 
legation the  applicant  has  thus  been  making 
is,  in  the  whole,  or  some  essential  circum- 
stance, untrue:  by  the  applicant  or  his  child, 
no  such  blow  was  received  — or  if  received, 
received  fiom  accident,  such  as  an  unintended 
push  by  another  person,  or  the  fall  of  some 
utensil  from  a shelf,  &c. : any  of  which  mat- 
ters of  fact,  the  defendant  might  and  would 
with  truth  assert,  if  the  opportunity  were 
given  him  of  being  heard,  llelation  had  to 
the  evidence  so  delivered  as  above,  sucli  evi- 
dence, if  delivered  by  the  defendant,  would  be 
counter-evidence  : it  may  be  delivered  either 
by  the  defendant  himself,  who,  in  virtue  of 
being  himself  the  deliverer  of  it,  M’ould  be  a 
party  witness,  or  say  a litigant  witness ; or  by  a 
third  person,  who  (not  having  been  placed 
by  the  pursuer  either  on  his  side,  in  conlir- 
mation  of  the  demand  as  a co-pursuer,  or  on 
the  defendant’s  side,  as  a co-defendant)  may 
be  styled  an  extraneous  witness. 

But  what  may  also  be  is,  that  all  the  pur- 
suer has  said  is  exactly  true  ; and  yet  the  fact 
thus  averred,  and  we  will  suppose  and  say 
proved  by  him,  will  not  be  sulheient  to  war- 
rant the  judge  in  l endering  to  him  the  service 
so  demanded,  as  above.  It  may  be,  that 
though  the  defendant  gave  him  the  blow,  it 
was  not  till  after  he  himself  had  gi'^cu  tlit 
oetendant  a blow,  and  that  a inoi-c  noient  1 
one;  and  that  the  blow  so  given  to  the  pur-  j 
Slier  had  no  other  object  than  to  preveii'  him  j 
Irom  giving  the  defendant  ether  blows,  which  1 


he  saw  the  pursuer  prepared  to  give  Making 
an  assertion  to  this  effect,  he  will  lie  delivei^ 
ing  another  species  of  counter-evidence,  evi- 
dence probative  of  a fact,  not  consisting  of  the 
negative  of  the  fact  asserted  by  the  pursuer, 
but  of  a totally  distinct  fact,  of  the  positive 
kind,  the  effect  of  which,  in  respect  of  the  de- 
stroying the  ground  of  the  demand,  would  be 
the  s.ime  as  that  of  the  just-mentioned  ne 
gative  one. 

§ 8.  JUviclencc  as  to  character. 

By  evidence  as  to  character,  or  say  charac- 
ter-evidence, understand  evidence  having  for 
its  subject-matter  the  aptitude  of  the  indi- 
vidual— aptitude,  moral,  intellectual,  and 
active,  with  relation  to  the  part  acted  or 
proposed  to  be  acted  by  him  in  the  suit ; 
whether  it  be  that  of — 1.  Party-pursuer;  2. 
Party-defendant ; or  3.  Extraneous  witness. 

Case  the  1st,  that  of  a party  on  the  pur- 
suer’s side. 

On  the  subject  of  the  aptitude  of  the  in- 
dividual to  be  received  in  the  character  of 
pursuer, noevidence  will  be  received.  Ilcason; 
No  person  should  be  excluded  from  the  ca- 
pacity of  demanding  remedy  in  every  shape, 
from  wrong  in  any  shape. 

Case  the  2d,  that  of  a party  on  the  de- 
fendant’s side. 

On  the  subject  of  the  aptitude  of  an  indi- 
vidual to  be  received  in  the  capacity  of  defen- 
dant, no  evidence  will  be  received.  Reason  ; 
No  person  should  be  excluded  from  the  capa- 
city of  preserving  himself  from  undue  burthen, 
on  the  score  of  remedy  for  wrong  alleged  to 
have  been  done  by  him  ; if  he  were,  he  might 
be  wrongfully  subjected  to  whatsoever  suffer- 
ing is  ordained  bylaw  to  be  inflicted,  whether 
for  the  pur[)Ose  of  satisfaction,  or  the  purpose 
of  punishment. 

Case  the  3d,  that  of  an  extraneous  witness. 

In  the  first  instance,  exception  excepted, 
no  evidence  will  be  received  in  relation  to 
the  character  of  an  extraneous  witness. 

Exception  is,  where  the  proposed  wi^ne^s 
has  been  convicted  of  judicial  falsehood, 
criminal  or  culpable,  or  say  with  evil  con- 
sciousness, or  through  culpable  inattention. 
In  such  cases,  use  may  be  made  of  the  re- 
cord in  which  such  conviction  is  recorded ; 
and  this  without  other  reference  than  the 
inspection  of  that  record  on  the  spot,  or  the 
procurement  of  it  through  the  letter-post. 

In  the  case  when,  of  two  witnesses  the 
evidence  being  irreconcilably  contradictory, 
and  the  decree  as  to  the  r|uestion  of  fact  de- 
pending on  the  credence  given  to  the  one  or 
the  other,  — if,  in  relation  to  one  of  the  wit- 
nesses by  a party  on  either  side,  declaiation 
13  made  that  he  is  generally  regarded  as  a 
person  in  wl:om  mendacity  is  habitual,  power 
to  the  judge  to  elicit  evidence  in  jiroof  of  the 
imtrustworthincss  so  alleged. 


PRIN'CIPLES  01^  JUDICIAL  PROCEDURE.  [Ch.  XU. 


But  in  the  exercise  of  tins  power  he  will 
DC  guided  by  the  consideration  of  the  import- 
ance of  the  subject-matter  in  dispute,  com- 
pared with  the  ex()ciise,  delay,  and  vexation 
likely  to  result  from  the  elicitation  of  the 
mass  of  evidence,  the  elicitation  of  which  is 
likeiv  to  be  on  sutlicieiit  grounds  demanded. 

\V'by,  in  ordinary  cases,  put  an  exclu-sion 
upon  character  eviilence? 

Answer  : For  tlie  reason  that  the  effect  of 
any  evidence,  in  anirmance  even  of  hal)itual 
mendacity,  will  not  be  to  produce  the  ex- 
clusion of  the  individual  in  the  capacity  of  a 
witness  : sole  effect,  that  of  producing  an  opi- 
nion in  affirmance  of  a corresponding  degree 
of  comparative  untrust  worthiness  on  tlie  part 
of  his  personal  evidence. 

For  this  opinion,  the  utmost  ground  that 
can  be  afforded  cannot  amount  to  anything 
more  than  as  a weakly  operating  article  of 
circumstantial  evidence.  It  follows  not,  that 
because  a man  has  uttered  wilful  faKehood, 
in  cases  wherein  case  of  mendacity  no  [umisli- 
nient  awaited  him,  he  would,  in  anything 
like  to  an  crpial  degree,  be  likely  so  to  do  in 
a case  in  which  by  such  mendacity  he  exposed 
himself  to  tlie  punishmeut  a[)poiiited  by  the 
law  for  that  crime. 

Boundless  is  tlie  delay,  expen.se,  and  ve.xa- 
tion  wliieli  it  would  lie  in  the  power  of  a 
mala  Jide  litigant  to  iioeessilate,  if  an  unli- 
mited riglit  of  railing  ill  evidence  for  ibis  pur- 
pose were  estalilislietl. 

Botiiidless  the  niimher  of  witnesses  whose 
evidence  might  be  called  in,  in  the  first  in- 
stance ; for  the  need  would  be  variable  ac- 
cording to  the  importance  of  the  matter  in 
dispute,  and  the  dilliciilty  attendant  on  the 
question  of  fact,  with  or  without  other  cir- 
ciimstancc.s.  Incompatible  witli  any  well- 
grounded  decision  on  the  question  regarding 
evidence,  would  be  every  attempt  to  fix  the 
allowable  number  of  character- witnesses,  by 
any  general  rule. 

But  if,  in  the  first  instance,  no  well- 
grounded  limits  could  he  put  to  the  number 
of  mendacity-imputing  witnesses,  as  above, 
so  neither  could  there  be  to  the  number  of 
mendacity-imputing  witnesses,  whose  evi- 
dence was  demanded  for  the  purpose  of  im- 
puting mendacity  to  any  or  all  of  the  first 
set,  of  mendacity-imputing  witnesses.  Here, 
then,  might  be  a second  .set — thence  a third 
set — and  so  on  ; the  miinber  increasing  in  a 
geometrical  ratio. 

To  an  assertion  imputing  habitual  menda- 
city to  a man — to  an  assertion  to  this  effect, 
how  decidedly  soever  mendacious,  no  punish- 
ment, as  for  mendacity,  could  be  attached, 
unless  asseveration  of  individual  acts  of  inen- 
dacity,  as  having  been  committed  on  so  many 
individual  occasions,  were  received.  But  to 
give  acceptance  to  such  asseverations,  would 
be  to  include  in  the  bosom  of  this  suit,  the 


procedure  in  relation  to  ns  many  distinguish- 
able suits  as  those  acts  of  mendacity  so  im- 
puted ; for  as  in  other  cases,  so  in  this : if 
criminative  or  inculpative  evidence  were  re- 
ceived, how,  consistently  with  justice,  could 
exeriminative  or  exculpative  evidence  be  ex- 
cluded ? 

By  the  vexation  which,  on  the  part  of  (he 
witnesses  themselves,  would  be  attached  on 
the  elicitation  of  their  evidence,  a proportion- 
able objection  to  the  elicitation  of  it  would 
be  afforded.  As  to  compensation  — out  of  no 
other  pocket  than  that  of  the  inviting  party 
could  it  come  ; and  in  this  case  the  benefit  of 
it  would  be  allotted  exclusively  to  the  rchi- 
tively  opulent,  to  the  exclusion  of  the  rela- 
tively uiiopuleiit. 

Existing  system. — It  admits  of  character- 
cvideiiee,  not  only  in  relation  to  extraneous 
witnesses,  biitiii  relation  to  parties  defendant; 
not  only  of  the  dyslogistic,  including  the  men- 
daeily-impuiing  cast,  but  of  the  eulogistic 
cast : and  altogether  boundless  is  it,  as  to 
number:  and  without  exception  as  to  quality 
is  it,  as  to  the  persons  whom  it  renders  coii- 
sultahle. 

CHAPTER  XIT. 

I IT l TO K V n E .\  K I N r, . 

§ 1.  Commencement  of  a Suit. 

Every  suit  must  have  its  commencement  : 
in  this  circumstance  all  suits  agree.  But  dif- 
ferent sorts  of  suits,  or  suits  of  the  same  soi-t, 
n;ay  be  commenced  in  any  one  of  a consider- 
able variety  of  modes. 

Under  the  present  proposed  code,  every 
suit  takes  its  commencement  in  the  same 
manner : personal  application  made  by  some 
individual  to  the  judge  ; for,  to  the  judge, 
and  to  him  alone,  belongs  the  power  to  give 
execution  and  effect  to  it.  This  accordingly 
may  he  styled  the  natural  system  of  proce- 
dure. 

Sooner  or  later,  at  some  time  or  other,  an 
application  by  somebody  to  the  judge  (unless 
he  himself  will  give  commencement  to  the 
suit,)  cannot  but  be  made.  But  if  made  at  all, 
at  what  Ollier  period  can  it  with  so  much 
propriety  be  made  — be  made  with  so  little 
danger  of  substantial  injustice,  with  so  little 
of  evil  in  the  shape  of  expense,  vexation, 
and  delay  ? The  expense  is  minimized  ; for 
the  sole  expense  is  tliat  of  the  applicant’s 
time  : vexation  is  minimized,  for  to  no  indi- 
vidual is  vexation  in  any  other  shape  pro- 
duced ; and,  in  the  case  of  that  individual, 
the  vexation  is  more  than  compensated  for, 
or  he  would  not  inllict  it  on  himself : delay  is 
also  minimized,  or  rather  at  this  point  it  is 
excluded. 

In  no  other  mode  can  commencement  be 
given  to  a suit,  without  a mass  of  evil  in  the 
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united  shapes  of  expense,  vexation,  and  de- 
lay, to  which  there  are  no  bounds. 

To  coininencement  in  this  mode  (if  this  be 
the  mode  throughout  the  territories  of  the 
state,)  a multitude  of  judicatories,  stationed 
with  reference  to  facility  of  approach  to  ap- 
plicants, are  evidently  indispensable.  But 
whatever  be  their  number,  it  follows  not, 
that  in  the  mode  of  procedure  (military  ju- 
dicature being  out  of  the  question,)  any  the 
smallest  difference  should  have  place. 

Under  the  English  judge-made  law,  not 
only  different  sorts  of  suits,  but  in  different 
judicatories,  suits  of  the  same  sorts,take  their 
comnienceinent  in  a variety  of  different 
manners. 

In  all  these  judicatories,  the  mode  of  com- 
mencement agrees  however  in  this  ; to  wit, 
that  the  suit  does  not  commence  by  personal 
application  made  by  any  individual  to  the 
judge.  Should  any  such  application  be  made, 
it  would  be  instantly,  and  not  without  indig- 
nation, refused  — a refusal  with  indignation, 
which,  were  the  application  made  in  secret, 
would  beyond  dispute  be  justifiable  and  in- 
dispensable. 

Two  different  modes  of  commencement  are 
liere  distinguishable  : — 1.  Non-penal,  styled 
civil;  and,  2.  Penal.  In  the  civil,  nloreo^el•, 
may  be  distingtnshed,  two  sub-modes — the 
common-law  mode,  and  the  equity  mode. 

The  common -law  mode  is  that  pursued 
in  the  common-law  judicatories  ; to  wit,  the 
King’s  Bench,  the  Common  Plca«,  and  the 
common-law  side  of  tlie  Exchequer. 

In  all  cases,  the  object  being  to  put  money 
into  the  pockets  of  the  judges,  to  that  oltjccr, 
and  that  alone,  e.xcept  the  like  benefit  to  the 
other  members  of  the  firm  of  Judge  and  Co., 
the  mode  of  procedure  is  made  snb.servicnt. 
In  Westminster  Hall  and  its  purlieus,  Judge 
and  Co.  keep  open  shop.  I'or  the  profit  upon 
the  expense,  they  sell  to  every  individual  that 
will  pay  the  price  of  it,  the  i)ower  of  impos- 
ing expense  and  vexation  to  an  amount  more 
or  less  considerable  — to  any  person,  and  atiy 
number  of  persons,  or  purchasers,  as  may 
choose  — at  whatever  distance  it  be  from 
the  shop,  so  it  is  within  the  limits  of  the  Eng- 
lish part  of  the  kingdom.  To  this  shop,  the 
plaintiff  who  has  suffered  wrong  is  forced  to 
make  application,  and  thus  add  suffering  to 
suffering  cro  he  can  begin  to  take  his  chance 
for  relief.  Tlie  plaintiff  whose  object  is  to  do 
wrong,  employs  the  hand  of  the  judge  as  an 
instrument,  ami  hat  ing  paid  the  price  of  it, 
is  then  enabled  to  commence  tlie  career  of 
wrong,  heaping  suffering  upon  suffering,  until 
the  measure  of  intended  wrong  is  filled,  atid 
the  proposed  quantity  of  suffei  ing  p.rodiiced. 

At  these  same  shops  are  sold,  in  tins  shape, 
with  the  exception  of  certain  priviieged 
classes,  the  personal  liberty  of  every  man, 
to  whoever  would  pay  the  price,  down  to  a 


certain  time  within  the  memory  of  men  now 
living,  without  other  condition  tlian  that  of 
paying  the  price  ; since  that  ^nne  subject  to 
a condition,  which,  while  it  Qi.liinishes  tlie 
evil  in  extent,  gives  increase  to  it  in  magni- 
tude. The  seizure  of  the  person  cannot  take 
place  without  a previous  written  instrument, 
consisting  of  a declaration  made  by  the  plairi- 
tiir,  and  sanctioned  by  an  oath,  affirming  llie 
existence  of  a pecuniary  demand  on  liis  part, 
to  a certain  amount  on  the  score  of  debt. 

Of  the  founders  and  sup[)ortcrs  of  this 
system  of  law,  the  moi-ality  may  be  seen  in 
the  length  of  time  during  wliich  this  unli- 
mited sale  of  this  unlimited  power  of  oppres- 
sion continued  to  he  carried  on  ; and  also  in 
the  inadequacy  of  tlie  remedy  to  its  professed 
purpose.  Instead  of  being  creditor  to  his 
intended  victim,  the  plaintiff’  may  be  bis 
debtor  to  an  unlimited  amount  ; and  still, 
without  incurring  the  professedly  threatened 
penalty,  he  may  work  the  intended  wrong. 
By  a word  or  two,  the  form  of  working  it 
with  impunity  could  have  hem  refused  to 
every  plaintiff,  who  could  not  prove  iiimself 
creditor  upon  the  balance.  'I’o  mischief, 
working  by  Judge  and  Co.,  matters  are  so 
ordered,  that  by  no  Inind  can  remedy  be  ap- 
plied other  than  flint  of  Judge  and  Co.  It  is. 
accordingly,  on  every  occasion,  sure  to  be  as 
secure  ami  as  fertile  in  ulterior  mischief  as 
the  craft  ciin  make  it.  In  piarliamcnt,  by  no 
hand  but  by  that  of  a lawyer,  can  relief  to  any 
ojipi't'ssion,  of  which  law  is  the  instnnnent, 
be  applied.  If  no  one  appears,  tlie  liili  is  of 
course  rejected  ; scorn  and  contcni[)t  being 
at  tlie  same  time  the  reward  of  tlie  benevo- 
lent band  by  whieb  it  was  present  id.  I am 
not  prepared,  says  the  chief  of  the  king’s  long- 
robed  creatures  in  the  House  of  I.ords — I am 
not  prepared ; and  in  this  sir  nation  t lie  non-pre- 
puration  has  the  effect  of  the  king’s  negative. 

§ 2.  Ivitiafory  applicalinn,  litiscnnteattUicniaJ. 

The  applicant  being  esiablisbcd  in  the  cha- 
racter of  a litiscontersfational  applicant,  or  say 
pursuer,  and  a correspomleiit  iriemoramluin 
cnteri  d on  the  register,  the  judge  will  have 
to  consider  the  next,  operation,  or  assemblage 
of  operations,  which  the  nature  of  the  case 
requires  at  his  hands. 

These  operations  may  he  either  operations 
affecting  persons  alone,  oiicrations  affecting 
things  alone,  or  operations  applying  to  per- 
sons and  things. 

Exceptions  excepted,  the  next  operatioa 
will  he  performed  by  the  issuing  of — 1 . A pro- 
posed defendant’s  attendance-requiring  man- 
date. In  ca.se  of  defendants  more  than  one, 
an  atiendance-rcqiiiring  mandate  for  each  one. 
2.  A jnoposed  defendant’s  cxamination-rn/ui- 
diite,  or  say  c-rmn iunlion-pn per ; and  so  where 
theto  are  pro[iosed  defendants  more  than  om‘, 
defendants’  examination-paper  addressed  ut 
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eacli  ; the  proposed  defendant  heiiig,  in  this 
case,  the  only  person  addressed  in  the  first 
j)lace. 

E.xeeptions  aie,  when  in  consideration  of 
the  state  of  the  case,  as  resulting  from  the 
examination  of  the  applicant,  as  entered  in 
tin;  record  it  appears  to  the  judge  that  the 
[lurposes  of  justice  are  more  efl'ectnally  ac- 
coinplislied  by  the  simultaneous  or  previous 
issui.’ig  of  an  attendance-requiring  or  exami- 
nation mandate,  as  the  case  may  appear  to 
require,  addressed  to  a proposed  co-pursuer, 
or  to  a siippo.sed  evidence  holder,  and  pro- 
posed furnisher  of  evidence,  personal,  real,  or 
written,  or  of  all  three  sorts,  or  of  any  two 
thereof,  as  the  case  may  be. 

In  case  of  need,  in  lieu  of  an  altendaiice- 
requiring  mandate,  the  judge  may,  in  the 
c.ise  of  any  one  or  more  of  such  persons, 
issue  a prehension  mandate. 

Of  the  need  of  a prehension  mandate,  in 
lieu  of  an  attendance-requirijig  mandate,  at 
the  charge  of  the  proposed  co-pursuer,  an 
example  may  be  found  where,  in  relation  to 
the  service  required  at  the  hands  of  tlie  judge, 
the  proposed  eo-pursuer  has  an  interest  con- 
joint with  that  of  the  applieant ; but  an  ap- 
prehension exists,  lest,  through  indolence  or 
fear  of  re.sentmcnt,  at  the  hands  of  a |>ro- 
posed  defendant,  the  proposed  co-pursner 
might  he  induced  rather  to  give  up  the  pur- 
stdt  of  such  his  interest,  than  join  in  the 
pursuit  of  it. 

Note,  that  if  the  apprehended  non-piirsuit 
would  have  for  its  cause  fear  of  resentment, 
ns  above,  it  may  be  for  the  advantage  of  the 
proposed  co-pnrsuer,  that  his  junction  wdth 
the  applicant  pursuer  should  appear  to  he  tlie 
result  rather  of  inevitable  necessity,  than  of 
consent. 

Of  this  need  of  a course  taken  for  causing 
the  attendance,  or  even  response,  on  the  part 
of  a proposed  co-pursuer,  antecedently  to 
attendance  or  response  on  the  part  of  a 
pro[)osed  defendant,  or  even  to  the  issuing  of  a 
mandate  for  the  procurement  thereof  respec- 
tively, the  same  example  may  serve. 

Of  the  need  of  an  attendance-requiring,  or 
a prehension  mandate,  at  the  charge  of  a sup- 
posed evidence  holder  and  proposed  evidence 
furnisher,  examples  are  the  same  as  in  the 
case  of  a proposed  co-pursner ; and  the  reluc- 
tance on  both  accounts  will  be  more  apt  to 
have  place. 

In  regard  to  attendance-requiring  or  pre- 
hension at  the  charge  of  u proposed  evidence 
furnisher,  the  question  for  the  consideration 
of  the  judge  will  he,  by  wliich  course  the 
greatest  detriment  would  accrue  to  the  inte- 
rest of  both  parties  and  the  public  ; to  wit, 
by  the  ve.xation  attached  to  the  fnrnishing  of 
the  evidence,  or  by  the  danger  of  a decision 
adverse  to  the  interest  of  the  applicant-pursuer 
for  want  of  the  evidence  so  desired. 
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Of  the  ve.xation  attached  to  the  furnishing 
of  the  desired  evidence,  the  quantum  will  he 
oonsidered  on  each  of  two  suppositions ; to 
wit,  absence  of  compensation,  pecuniary  or 
quasi-pecuniary,  and  receipt  of  compensation 
in  siicii  quantity  and  (piality  as  the  judge  may 
think  rca.-onah’le,  and  the  applicant  pursuer 
able  and  w illing  to  allow. 

On  the  occasion  of  such  allowance,  it  will 
also  he  for  consideration  what,  if  any,  ground 
there  is  for  the  expectation,  that  in  the  event 
of  the  pursuer’s  succeeciing  in  his  demand,  it 
will  he  right  (the  pecuniary  and  other  eironm- 
slancesof  the  proposed  defendant  considered,) 
and  practicable  at  the  same  time,  consistent 
with  justice,  that  the  hurtlieii  should  be 
transferred  from  tlie  shoulders  of  tiie  pur- 
suer to  those  of  the  defeudant. 

To  this  purjiose,  a circumstance  pre-emi- 
nently material  will  lie  the  importance  of  the 
proposed  evidence-furnisher’s  evidence,  with 
relalion  to  the  event  of  the  suit.  The  ease  ii' 
which  tins  importance  will  he  in  the  highest 
degree,  is  that  where,  for  the  proof  of  the  sup- 
posed fact,  the  nature  of  the  case  does  not  at 
the  time  in  question  afford  any  evidence  other 
than  his.  Next  conies  that  in  which,  in  in- 
terest or  supposed  affection,  the  supposed  evi- 
dence holder  and  proposed  evidence  furnisher, 
is  apprehended  to  he  adverse  to  the  pursuer’s 
person,  or  to  this  his  demand. 

The  greater  the  miinher  of  the  persons 
capable  of  furnishing  tlic  evidence  required, 
and  the  more  material  the  evidence  in  tlie 
instance  of  each,  the  less  w ill  he  the  need  for 
taking  the  more  vexatious  course  for  the 
procurement  of  their  evidence  respectively. 

For  the  more  effectual  avoidance  of  need- 
less delay,  or  vexation  and  expense,  — out  of 
the  whole  iiumher  of  supposed  evidence 
holders  proposed  to  him,  the  judge  may  take 
for  examination  in  the  first  instance  any 
lesser  number,  reserving  to  himself  the  power 
of  doing  the  like  in  the  case  of  any  additional 
number;  and  this  not  only  at  a time  anterior 
to  that  of  the  defendant’s  answer,  or  personal 
attendance,  as  the  case  may  be,  but  even  at 
a time  posterior,  not  only  to  that  of  the  de- 
fendant’s response  or  attendance,  but  to  the 
time  of  his  liaving  furnished  evidence  from 
extraneous  and  non-litigant  witnesses. 

§ 3.  Heiteration  of  suits  — none. 

Previously  to  the  giving  admittance  to  the 
applicant  in  the  character  of  pursuer,  the 
judge  w’ill  examine  him  as  to  the  having  made 
the  same  demand  by  application  to  any  other 
judicatory. 

E.xeeptions  excepted,  — in  respect  of  no  suit 
which  has  been  terminated,  or  is  pending  in 
any  judicatory,  shall  application  be  made  by 
any  pai  ty,  on  either  side,  to  any  other  than 
the  appropr.ate  appellate  judicatory. 

For  in  tins  case,  such  iVesh  suit  would,  if 
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suffered  to  be  entertained,  have  the  effect  of 
an  appeal. 

Exceptions  may  he  when,  after  the  termi- 
nation of  a suit  in  an  immediate  judicatory, 
whether  without  appeal  or  with  an  appeal, 
evidence,  the  existence  of  which  the  appli- 
cant had  no  knowledge  or  suspicion  of,  has 
been  made  known  to  him  ; at  the  same  time 
that  for  the  elicitation  of  the  aggregate  mass 
of  appropriate  evidence,  including  that  which 
had  been  elicited  in  the  course  of  the  former 
suit,  in  the  judicatory  thus  applied  to  in  the 
second  instance,  the  suit  may  be  carried  on, 
and  terminated  in  a manner  more  conform- 
able to  the  ends  of  justice,  direct  and  colla- 
teral together,  taken  in  the  aggregate,  than  in 
the  judicatory  in  which,  in  and  by  the  first 
suit,  it  received  its  termination. 

On  an  occasion  of  this  sort,  by  the  exami- 
nation of  the  applicant,  the  judge  will  obtain 
satisfaction  in  relation  to  the  facts,  from 
which  it  will  appear,  on  the  side  of  which 
judicatory  the  balance  is,  in  respect  of  pre- 
ponderate convenience. 

If,  of  the  evidence  thus  adduced,  the  effect 
be  that  of  counter-evidence,  in  relation  to  a 
principal,  decided  upon  on  the  occasion  of 
the  former  suit,  the  judge  will  use  his  dis- 
cretion as  to  the  taking  for  the  ground  ofbis 
decision  in  addition  to  the  fresh  body  of  evi- 
dence, the  evidence  elicited  on  the  occasion 
of  the  former  suit,  as  exhibited  in  the  record, 
or  re-eliciting  the  evidence  elicited  on  that 
former  occasion  ; or,  after  eliciting  the  fresh 
evidence,  referring  the  applicant  to  the  judi- 
catory in  which  the  suit  received  its  termi- 
nation in  the  former  insttince. 

In  case  of  his  determining  to  employ  the 
evidence  elicited  in  the  former  suit,  an  ex- 
emplar of  it  will,  of  course,  unless  mislaid  or 
lost,  or  wilfully  destroyed,  be  already  in  the 
possession  or  power  of  the  applicant. 

In  contemplation  of  this  contingency,  if 
the  sto(;k  of  such  exemplars  (eight  in  num- 
ber wliich  are  as  many  as  are  capable  of  be- 
ing in  equal  perfection  taken  at  once)  be  not 
exliaiisted  by  other  more  certainly  needful 
demands,  there  may  be  a use  in  furnishing 
the  party  or  parties  on  both  sides,  with  addi- 
tional exemj)lars  respectively. 

It  may  be,  that  by  a party  in  whose  dis- 
favour, (though  as  far  as  the  mass  of  evidence 
actually  produced  is  considered  on  sufficient 
grounds)  the  suit  received  its  termination, 
expectation  of  being  able  at  some  future  time 
to  exhibit  a piece  of  evidence,  not  at  that 
time  in  his  possession,  power,  or  even  know- 
ledge, may  be  entertained.  In  this  case  it 
will  rest  with  him  to  request  of  the  judge  for 
this  purpose  a spare  exemplar,  and  with  the 
judge  to  grant  or  refuse  it  according  to  cir- 
cumstances as  above. 

If  the  fresh  evidence,  as  announced,  do  not 
lontam  in  it  any  evidence  of  a nature  to 
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operate  as  counter-evidence  in  relation  to  a 
principal  fact  evidenced  to,  — a principal  fact 
of  the  number  of  those,  to  the  probation  ot 
which  evidence  was  employed  in  the  former 
suit ; but  only  evidence  in  support  of  a coun 
ter-fnet,  that  is  to  say,  a fact  constituting-, 
or  helping  to  constitute,  a decision  opposite 
to  that  come  to  in  the  former  suit ; — in  such 
case  the  judge  will  not  entertain  any  objec- 
tion to  the  decision  come  to  as  to  the  mattet 
of  fact  in  the  former  case  by  the  other  jud.'- 
catory : but  in  relation  to  the  evidence  ad- 
duced as  proof  of  the  counter-fact,  he  will 
pronounce  such  opinion  as  appears  to  him  well 
grounded,  and  therefore  and  thereupon,  such 
imperative  decree  as  the  case  requires,  in 
affirmance  or  disaffirmance  of  the  decree  pro- 
nounced on  the  occasion  of  such  anterior 
suit. 

On  this  occasion,  as  on  every  other  in  which 
a fresh  suit  is  endeavoured  to  be  commenced 
on  the  ground  of  evidence  alleged  to  have 
been  discovered  not  till  after  the  elicitation 
of  the  evidence  in  the  course  of  the  former 
suit,  the  judge  will  with  particular  attention 
scrutinize  into  the  truth  of  the  allegation,  lest 
by  needless  reiteration  of  suits,  danger  of 
misdecision  or  delay,  vexation  and  expense, 
should,  by  evil  consciousness,  negligence  or 
temerity,  be  increased. 

It  may  be,  that  after  the  decease  or  incapa- 
citation of  him  who  was  pursuer  or  defendant 
in  the  former  suit,  discovery  of  fresh  mate- 
rial evidence  may  have  been  made,  or  may  be 
alleged  to  have  been  made,  by  the  post-obi- 
tuary, or  other  representative  of  the  party  in 
that  former  case.  In  this  case  it  may  naturally 
happen,  that  the  knowledge  of  what  passed 
on  the  occasion  of  the  former  suit  is  not  so 
perfect  and  adequate  on  the  part  of  the  re- 
presentative, as  it  would  have  been  on  the 
part  of  the  jirincipal : and  in  particular  w-hat 
may  happen  is,  that  though  the  spare  ex- 
enqihir  had  been  obtained  by  the  principal, 
neither  of  the  one  nor  of  the  other  is  the 
existence  known  to  the  representative. 

For  the  a.scertaining  the  fact  of  the  exis- 
tence of  such  anterior  suit,  the  judge  will, 
in  case  of  doubt,  address  himself  by  an  appro- 
priate instrument  — an  information-requesting 
address,  to  any  such  judicatory  or  judicatories 
as  the  occasion  shall  have  suggested  to  him 
as  likely  to  possess  the  information  needed. 

§ 4.  Demand-Paper. 

In  the  demand  paper  will  be  inserted  the 
denomination  of  the  offence,  to  which  it  ap- 
pears that  the  act  is  referable. 

As  in  numerous  instances  the  offences  run 
into  one  another  in  such  sort,  that  the  same 
individual  act  may  without  impro|)tiety,  be 
susceptible  of  several  denominations,  — or  it 
may  as  yet  be  matter  of  uncertainty  to  which 
of  several  the  evidence  may,  on  judicial  ex- 
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a'nination  be  found  toap()ly — divers  offences 
iiuiv  to  this  puroose  be  named  in  the  dis- 
junctive. 

When  the  demand  paper  is  brought  ready 
filled  up  under  the  proper  heads,  time  will  so 
fir  be  saved,  and  trouble  saved  to  the  judge  : 
it  will  in  this  case  have  been  the  work  of  the 
pursuer,  or  his  legal  advisers. 

In  tlie  case  where  an  uninformed  and  unas- 
sisted individual  comes  to  tell  his  story  to  the 
judge,  it  will  belong  to  the  judge,  upon  taking 
his  examination,  to  fill  up  the  demand-paper. 

As  the  supposed  facts  come  out  in  the 
course  of  the  examination,  the  denomination 
of  the  olfence  may  from  time  to  time  be 
amended  toties  r/uoties  : offence  or  ollences 

struck  out  — offence  or  offences  added. 

By  the  same  person,  to  the  same  person, 
wrong  in  an  indefinitely  numerous  variety  of 
shapes,  each  of  them  characterized  by  the 
denomination  of  an  olfence,  may  have  hap- 
pened to  have  been  committed.  By  one  and 
the  same  lot  or  mass  of  evidence,  it  may 
happen  to  it  to  have  been  substantiated  ; by 
decision  pronounced  on  all  the  demands  at 
the  same  time,  delay,  vexation,  and  expense 
will  be  minimized. 

Thus,  by  the  multitude  of  the  instances  of 
wrong,  no  room  is  afforded  for  the  giving  im- 
punity in  any  of  them. 

In  this  case,  whatsoever  has  been  the 
number  of  the  wrongs  committed,  each  pro- 
ductive of  its  separate  mischief,  so  many 
separate  demand  papers  may  there  be. 

It  may  be,  that  in  regard  to  several  wrongs 
committed  on  the  same  day,  by  the  wronger  on 
the  wronged,  in  the  instance  of  one  or  more 
of  them,  the  wronger  has  had  one  or  more 
accomplices  ; in  another,  others  ; in  another, 
none.  Out  of  this  circumstance  arises  a 
farther  demand  for  separate  demand  papers. 

Demand-Paper  A. 

Demand  and  suit  simply  requisitive  — not 
inculpative. 

Heads,  under  which  the  matter  of  a pur- 
suer’s demand  is  to  be  stated  for  the  purpose 
of  the  judge’s  determination,  whetlier  to  call 
upon  any  person,  in  the  character  of  a pro- 
posed defendant,  to  comply  with  the  demand, 
or  contest  it : — 

I.  Pursuer  or  pursuers,  who. 

Heads  under  which  entries  are  to  be  made 
in  relation  to  each  : — 

1.  Sex. 

2.  Condition  in  respect  of  marriage,  viz. 
whether,  i.  Never  married ; xi.  Widow  or 
widower;  iii.  Married. 

3.  Age.  Time  of  birth,  if  not  exactly  known, 
according  to  conjecture;  if  exactly  known, 
year,  moirth,  and  day  of  the  month. 

4.  Birth-place ; whether  within  or  without 
the  territory  of  the  state : if  within,  men- 
tioning the  district,  subdistrict,  and  bis-sub- 
district. 
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5.  Occupation  — or  occupations  : profit- 
seeking,  if  any,  what ; so,  official. 

II.  Means  of  intercourse  for  the  purpose 
of  the  suit. 

1 . Hab.tation,  to  which  a mandate  or  other 
message  from  the  judicatory  may  be  directed 
with  assurance  of  its  being  received, — -the 
habitation  being  identified,  as  per  Election 
Code.  On  every  change,  the  information  un- 
der this  head  will  have  to  receive  a corre- 
sponding change. 

III.  Effective  service  demanded. 

This  is  that  which  is  performed  by  concur- 
rence ill  the  division  of  the  subject-matter, 
of  one  inchoate  and  ineffective,  into  a number 
of  consummate  and  effective  rights  ; to  wit, 
by  the  correspondent  judicial  service. 

N.  B.  The  right  to  an  as  yet  unliquidated 
portion  of  an  aggregate  mass  of  property,  is 
an  inchoate  and  ineffective  right  as  to  every 
part  of  it : the  right  to  any  such  part,  when, 
by  an  act  of  the  judge,  separated  from  the 
rest  and  conferred  on  a demandant,  to  be 
by  him  possessed  in  severalty,  is  a consum- 
mate and  effective  right;  the  exercise  of  it 
not  requiring  any  ulterior  act  on  the  part  of 
the  judge. 

For  the  list  of  the  cases  in  which,  to  ren- 
der it  as  above  effective,  a right  requires  a 
corresponding  act  or  set  of  acts  on  the  part 
of  the  judge,  see — -the  Bight-confeniiiy 
Code,  or  say,  the  Non-penal  Code. 

IV.  Collative  portion  of  law  relied  on. 

Under  this  head,  mention  will  be  made  of 

the  code,  chapter,  section,  and  article,  in 
which  inchoate  rights  of  the  sort  in  question 
are  mentioned,  with  the  cases  and  modes  in 
which  they  may  he  rendered  consummate. 

V.  Collative  fact  alleged. 

This  will  be  an  individual  event,  or  state 
of  things,  of  the  number  of  those  which,  in 
virtue  of  the  correspondent  collative  portion 
of  law,  have  the  effect  of  giving  to  the  person 
in  whose  favour  they  have  place,  the  right  to 
demand  the  effective  service  of  the  sort  in 
No.  III.  mentioned.  Example:  — 

P.  E.  being  possessed  of  a portion  of  land 
called  Springfield,  situated  in  the  bis-sub-dis- 
trict  called  Highbury,  having  four  children, 
of  whom  the  pursuer  D.  E.  is  one,  died,  to 
wit,  on  or  about  the  1st  of  .January  18  ; 
whereby,  under  the  law,  as  per  No  IV.  the 
pursuer  is  entitled  to  demand  at  the  hands  of 
the  judge,  one  equal  fourth  part  of  the  said 
portion  of  land,  and  at  the  hands  of  the  other 
three,  their  concurrence  in  the  division  so  to 
be  made. 

V I.  Co-demandant  or  demandants,  — : none. 
Proposed  defendants — A.E.,  B.E.,and  C.  E., 
co-interessees  with  D.  E.  as  above. 

VII.  Evidence  looked  to  in  proof  of  the 
collative  fact  alleged,  as  per  No,  V.  personal : 
the  declarations  expected  from  the  mouths  of 
C.  G.,  E.  H,,  and  M.  R.,  who  were  present  at 
the  death. 
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VIII.  Ablative  fact,  none.  Example  : 

1.  To  no  person  had  the  deceased  trans- 
ferred the  said  land,  or  any  part  of  it. 

2.  No  statement  had  he  made,  ordering  any 
other  disposition  to  be  made  of  it. 

IX.  Counter-evidence, — none  — no  person 
either  entitled  or  disposed,  by  oral  judicial 
statement,  or  otherwise,  to  deliver  evidence, 
in  contradiction  to  the  legitimacy  of  the  pur- 
suer, or  the  death  of  the  person  hereby  al- 
leged to  be  dead. 

X.  Counter-demand, — none.  No  person 
has,  or  conceives  he  has,  any  demand  upon 
the  pursuer,  of  such  sort  as  to  disqualify  him 
from  making  this  demand. 

XI.  Judicial  service  demanded.  This  ser- 
vice consists  in  the  issuing  and  giving  exe- 
cution and  effect  to  such  judicial  mandates 
as  shall  be  requisite  and  sufficient  to  put  the 
pursuer  in  possession  of  his  said  equal  fourth 
part  of  the  said  land. 

This  case  is  the  one  first  brought  to  view, 
as  being,  in  appearance  at  least,  the  simplest. 
But  it  is  one  by  which  but  a small  part  of  the 
field  of  law,  substantive  and  adjective  to- 
gether, is  covered.  It  is,  however,  the  sort 
of  case  by  which  the  greatest  variety  of  com- 
plication is  exhibited  ; and  in  which  the  mass 
of  unavoidable  delay,  vexation,  and  expense 
is  apt  to  be  maximized. 

Dem.^nd-Paper  B. 

The  demand  inculpative,  but  not  crimina- 
tive. 

Heads  under  which  the  matter  of  the  pur- 
suer’s demand  is  to  be  stated  for  the  purpose 
of  the  judge’s  determination,  whether  to  call 
upon  any  person,  in  the  character  of  a pro- 
posed defendant,  to  comply  with  the  demand, 
or  to  contest  it;  — 

I Pursuer  or  pursuers,  who. 

Heads  under  which  entries  are  to  be  made 
in  relation  to  each  : — 

I.  Sex 2.  Condition  in  respect  of  mar- 

riage, viz.  whether,  i.  Never  married ; ii. 

Widow  or  widower  ; ni.  Married 3.  Age. 

Time  of  birth,  if  not  exactly  known,  accor- 
ding to  conjecture  : if  exactly  known,  year, 
month,  and  day  of  the  month.  — 4.  Birth- 
place, whether  within  or  without  the  terri- 
tory of  the  state  ; if  within,  mentioning  the 
district,  suhdistrict,  and  bis-subdistrict.  — 
5.  Occupation  or  occupations:  profit-seeking, 
if  any,  what ; so,  official. 

II.  Means  of  intercourse  for  the  purpose  of 
the  suit. 

1 . Habitation,  to  which  a mandate,  or  other 
message  from  the  judicatory,  maybe  directed, 
with  assurance  of  its  being  received,  the  ha- 
bitation beingidentified,  as  per  ElectionCode. 

On  every  change,  the  information  under 
this  head  will  have  to  receive  a corresponding 
change. 

III.  Effective  service  demanded  ; to  wit  — 

Appropriate  satisfaction  for  some  wrong 
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alleged  to  have  been  done  to  the  pursuer  by 
the  proposed  defendant ; that  is  to  say,  for 
some  individual  act,  productive  of  daimige 
in  some  shape  to  the  pursuer,  and  as  such  at 
least  culpable  ; belonging  to  some  one  of  the 
sorts  of  offences  mentioned  under  the  head  of 
private  offences,  or  offences  against  indivi- 
duals, in  the  wrong-restraining,  or  say,  the 
Penal  Code  ; mentioning  the  name  of  the  sort 
of  wrong,  with  the  chapter  or  chapters,  sec- 
tion or  sections,  and  article  or  articles,  in 
which  the  description  of  it  is  given,  together 
with  that  of  the  sort  of  satisfaction  provided 
in  respect  of  it. 

IV.  Colhitive  portion  of  law  relied  on  by 
the  pursuers. 

This  will  consist  of  the  article  or  articles 
referred  to,  in  the  manner  in  No.  III.  parti- 
cularized. It  is  called  collative,  in  respect 
of  its  conferring  on  the  pursuer  the  right  to 
the  effective  service  demanded,  as  per  No. 
III.  Collative  with  relation  to  the  pursuer’s 
title  to  the  service,  as  above,  demanded  by 
him,  — it  will,  with  relation  to  the  burthen 
imposed  on  the  defendant,  by  the  obligation 
of  rendering  that  same  service,  be  oiicrative. 

V.  Collative  fact  alleged. 

This  will  be  the  committal  of  an  individual 
act,  of  the  sort  of  some  one  of  those  men- 
tioned in  No.  111. 

VI.  Co-demandant  or  co-demandants,  it 
any,  and  proposed  defendant  or  defendants. 

Those  persons,  to  wit,  who,  by  the  pur- 
suer are  looked  to  in  those  several  capaci- 
ties ; with  their  several  descriptions,  as  per 
No.  I.  : also  the  means  of  intercourse  with 
them  respectively,  as  far  as  known  or  be- 
lieved, as  per  No.  II. 

VII.  Sources  of  the  evidence  looked  to 
in  proof  of  the  collative  fact  alleged,  as  per 
No.  V.  ; to  wit. 

Such  persons,  together  with  such  writings, 
and  such  other  things,  if  any_  as  the  pursuer 
looks  to,  in  that  character,  for  support  to  his 
demand.  The  evidence  itself  will  remain  to 
be  elicited  at  the  hearing,  from  those  its  se- 
veral sources. 

VUI.  Ablative  facts  negatived. 

Of  any  adequate  ablative  fact,  the  effect 
will  be,  in  every  case,  to  take  away  any  right 
conferred  by  a colhitive  fact.  The  affirmance 
of  the  non-existence  of  all  such  ablative  facts 
must  therefore  be  exacted,  as  well  as  the  af- 
firmance of  the  existence  of  a collative  fact, 
as  per  No.  V.,  and  thence  of  a right  to  the 
effective  service  demanded,  as  per  No.  111. 

Ablative  with  relation  to  the  pursuer’s 
title  to  the  service  demanded  by  him,  — u ith 
relation  to  the  burthen  imposed  on  the  de- 
fendant by  the  obligation  of  rendering  that 
same  service,  it  will  be  exonerative. 

IX.  Counter-evidence,  if  any,  from  what 
sources  expected.  Counter-evidence,  or  evi- 
dence either  in  disproof  of  a fact  which, 
with  reference  to  the  pursuer’s  demand,  is  a 
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collative  fact,  as  per  No.  V.,  or  in  proof 
of  a fact  which,  with  reference  to  it,  is  an 
ablative  fact,  as  per  No.  VIII. 

X.  Counter-demand,  whether  any,  and  if 
any,  what,  according  to  the  knowledge  or 
belief  of  the  pursuer,  declared  : counter-de- 
mand, to  wit,  a demand  on  the  part  of  the 
proposed  defendant,  at  the  charge  of  the  now 
pursuer.  Any  such  counter-demand,  if  just, 
will,  according  to  the  value  of  it,  compared 
with  that  of  the  corresponding  effective  ser- 
vice, as  per  No.  III.,  take  away  the  pursuer’s 
right  to  it. 

But  it  will  not  afford,  as  an  ablative  fact 
would,  a ground  for  the  dismissal  of  the  de- 
mand : only  for  doing  away,  or  lessening  the 
amount  of,  any  preliminary  security  which 
might  be  needful  for  securing  execution  to 
the  collative  law,  as  per  No.  IV.,  and  thence 
to  the  pursuer  the  benefit  of  the  effective 
service. 

XI.  Judicial  service  demanded. 

'I’his  will  consist  in  the  performance  of  all 
such  judicial  acts  as  will  be  necessary  to  the 
effective  service,  as  per  No.  III.,  to  be  ren- 
dered. 

Demand-Paper  C. 

Demand  criminative,  — Offence,  case  and 
suit,  penal,  and  publico-private. 

I.  Pursuer,  with  description  and  means  of 
intercourse,  as  before. 

II.  Effective  service  demanded  : — 

I.  By  the  individual  wronged, — satisfac- 
tion, to  wit  — 1.  The  restitution  of  an  article 
of  property,  furtively  taken ; 2.  Money,  in 
compensation  for  the  loss,  and  vexation  and 
expense  occasioned  by  this  pursuit. 

II.  By  the  government  advocate,  — the 
service  that  will  be  rendered  to  the  public, 
by  the  defendant’s  being  made  to  suffer  the 
appropriate  punishment;  to  wit,  by  the  ten- 
dency of  such  punishment  to  restrain  others 
from  the  commission  of  the  like  offences. 

III.  Collative  law  invoked,  — the  law  by 
which,  for  theft,  a man  is  rendered  as  above, 
satisfactionally,  and  moreover  punitionally 
responsible. 

IV.  Collative  fact  alleged,— the  act  of  theft, 
whereby  the  article  was  stolen  by  the  pro- 
posed defendant. 

y.  Defendant, — A.  L,  inmate  of  the  habi- 
tation No.  4,  in  Cross  Street,  in  the  town  of 
Woolton,  in  this  subdistrict,  labourer. 

VI.  Evidence,  — personal.  The  statement 
ready  to  be  declared  by  me  the  pursuer,  who 
saw  the  act  of  theft  committed  by  proposed 
defendant,  and  who,  having  prehended  him, 
have  brought  him  hither. 

VII.  Counter-evidence,  — none.  Neither 
the  proposed  defendant  nor  any  other  person 
can,  to  my  knowledge  or  belief,  allege  with 
truth,  anything  in  contradiction  to  No.  IV. 

VIII.  Ablative  facts,  none.  No  fact  what- 
ever, can  in  the  character  of  an  ablative  fact, 


apply  to  this  case,  unless  where  (with  re- 
ference to  punishment,)  evidence  of  one  co- 
delinquent may  have  been  offered,  with  or 
without  reward,  for  the  discovery  of  another 
or  others. 

IX.  Counter-demand.  None  applies  to  this 
case. 

X.  Judicial  service.  This  will  have  two 
branches,  correspondent  to  those  of  the  de- 
mand : — 

1.  Service  to  the  individual  wronged,  by 
causing  the  stolen  goods  to  be  restored  to  him 
by  the  thief,  together  with  money  obtained 
by  the  loan  or  sale  of  any  such  property,  im- 
moveable or  moveable,  as  he  may  happen  to 
have,  in  compensation  for  the  private  wrong, 
as  above;  to  wit,  by  the  several  appropriate 
judicial  mandates. 

2.  Service  rendered  to  the  public,  by  the 
issuing  of  any  such  incarceration  or  other  pu- 
nitional  mandate,  by  the  execution  of  which 
the  imprisonment  or  other  punishment  may 
be  inflicted. 

Of  the  case  where  the  demand  is  in  its  na- 
ture invariable,  examples  are  as  follows  : — 

1.  Subject-matter  of  the  demand,  — the 
entire  property  of  this  or  that  individual 
thing  moveable  — as  a beast,  or  article  of  fur- 
niture, &c. 

2.  Or  of  a thing  immoveable  — as  a house 
with  the  appurtenances,  a piece  of  land,  &c. 

Of  the  case  where  the  subject-matter  of 
demand  is  in  its  nature  variable,  examples  are 
— all  cases  in  which  money  is  demanded  in 
compensation  for  wrong  sustained. 

Demand-Paper  D. 

The  demand  either  criminative  or  inciilpa- 
tive.  Offence,  suit  and  case,  penal  and  purely 
public. 

Heads  under  which  the  matter  of  a pur- 
suer’s demand  is  to  be  stated,  for  the  purpose 
of  the  judge's  determination  whether  to  call 
upon  any  person,  in  the  character  of  a pro- 
posed defendant,  to  comply  with  the  demand 
or  to  contest  it : — 

I.  Effective  service  demanded.  This  is  the 
service  which,  in  the  event  of  his  being  proved 
guilty,  will  be  rendered  to  the  public,  by  the 
defendant’s  being  subjecteil  to  the  punish- 
ment incurred  by  the  collative  fact  No.  III. 
in  virtue  of  the  collative  law  No.  II. 

II.  Collative  portion  of  law  relied  on.  This 
will  be  the  portion  by  which  the  character  of 
an  offence  is  given  to  a sort  of  act,  in  which 
the  individual  act  charged  upon  the  proposed 
delendant,  as  constituting  the  correspondent 
collative  fact,  is  comprehended.  It  is  termed 
collative,  in  respect  of  its  being  regarded  as 
conferring  on  the  pursuer,  in  behalf  of  the 
public,  the  right  to  the  effective  service  de- 
manded, as  per  No.  I. 

III.  Collative  fact  alleged. 

This  will  be  an  individual  act,  charged 
upon  the  proposed  defendant,  as  compre- 


INITIATORY  HEARING. 


Ch.  XIL] 

bended  in  one  of  tbe  sorts  of  acts  to  which 
the  character  of  offences  is  given  by  the  col- 
lative  law,  No  II. 

Collative  with  relation  to  the  pursuer’s 
title  to  demand  the  effective  service  as  above 
demanded  by  him, — it  will,  with  relation  to 
the  burthen  imposed  upon  the  defendant  by 
the  obligation  of  rendering  that  same  service, 
be  onerative. 

IV.  Proposed  defendant  or  defendants, 
with  their  several  descriptions,  as  far  as  known 
or  believed,  together  with  the  means  of  inter- 
course with  them  respectively,  for  the  purpose 
of  the  suit,  under  their  several  and  respective 
heads. 

V.  Sources  of  the  evidence  looked  to,  for 
the  proof  of  the  collative  fact  alleged  as  per 
No.  III. ; to  wit,  such  persons,  together  with 
such  writings,  and  such  other  things,  if  any, 
as  the  pursuer  looks  to  in  that  character  for 
support  to  his  demand.  The  evidence  itself 
will  remain  to  be  elicited  at  the  hearing  from 
those  its  several  sources. 

VI.  Ablative  facts  negatived.  Of  any  ade- 
quate ablative  fact,  the  effect  will  be,  in  every 
case,  to  take  away  any  right  conferred  by  a 
collative  fact.  The  alfirmance  of  the  non- 
existence of  all  such  ablative  facts  must  there- 
fore be  exacted,  as  well  as  the  affirmance  of 
the  existence  of  a collative  fact,  as  per  No. 

III.,  and  thence  of  a right  to  the  effective 
service  demanded  as  per  No.  I, 

Ablative  with  relation  to  the  pursuer’s  title 
to  the  service  demanded  by  him,  these  facts 
will,  with  relation  to  the  burthen  imposed  on 
the  defendant  by  the  obligation  of  rendering 
that  same  service,  be  exonerative. 

In  the  case  of  a criminal  offence,  collative  cir- 
cumstances will  be  — the  several  inculpative, 
criminative,  and  aggravative  circumstances, 
bc'onging  to  the  description  of  the  act : abla- 
tive, the  several  justificative,  exemptive,  and 
alleviati  ve  circumstiinces.  For  exact  lists  of  all 
these  several  sorts  of  circumstances,  see  the 
Penal  Code. 

VII.  Counter-evidence,  if  any,  from  what 
sources  expected. 

Counter-evidence  is  evidence  either  in  dis- 
proof of  a fact  which,  with  reference  to  the 
pursuer's  demand,  is  a collative  fact,  as  per 
No.  III. ; or  in  proof  of  a fact  which,  with 
reference  to  it,  is  an  ablative  fact,  as  per 
No.  VI. 

VIII.  Judicial  service  demanded.  This  will 
consist  in  the  performance  of  all  such  judicial 
acts  as  will  be  necessary  to  the  causing  the 
collative  portion  of  law,  as  per  No.  II.,  to  re- 
ceive, at  the  charge  of  the  defendant,  its  exe- 
cution and  effect ; and  thereby  the  effective 
service,  as  per  No.  I.,  to  be  rendered. 

Demand-Paper  E. 

The  demand  either  criminative  or  inculpa- 
tive. Offence,  suit  and  case,  penal,  and  pub- 
lico-private. 
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Heads  under  which  the  matter  of  a pursuer’s 
demand  is  to  be  stated,  for  the  purpose  of  the 
judge’s  determination  whether  to  call  upon 
any  person,  in  the  character  of  a proposed 
defendant,  to  comply  with  the  demand  or  to 
contest  it : — 

I.  Private  pursuer  or  pursuers,  who. 

Heads  under  which  entries  are  to  be  made 
in  relation  to  each  : — 

I.  Sex.  — 2.  Condition  in  respect  of  mar- 

riage, viz.  whether,  i.  Never  married;  ii.  Wi- 
dow or  widower ; iii.  Married.  — 3.  Age. 
Time  of  birth,  if  not  exactly  known,  accord- 
ing to  conjecture ; if  exactly  known,  year, 
month,  and  day  of  the  month 4.  Birth- 

place, whether  within  or  without  the  terri- 
tory of  the  state;  if  within,  mentioning  the 
district,  subdistrict,  and  bis-subdistrict.  — 5. 
Occupation  or  occupations;  profit-seeking,  if 
any,  what;  so,  official. 

II.  Means  of  intercourse  for  the  purpose  of 
the  suit. 

Habitation  to  which  a mandate,  or  other 
message  from  the  judicatory,  may  be  directed 
with  assurance  of  its  being  received  ; the  ha- 
bitation being  identified  as  per  Election  Code. 
On  every  change,  the  information  under  this 
head  will  have  to  receive  a corresponding 
change. 

III.  Public  pursuer,  on  behalf  of  the  public 
— the  government  advocate. 

IV.  Effective  services  demanded  at  the 
charge  of  the  proposed  defendant. 

1.  By  the  pursuer,  as  being  the  individual 
wronged,^ — satisfaction ; to  wit,  for  the  damage 
occasioned  to  him  by  the  wrongous  act,  which, 
with  respect  to  the  right  to  satisfaction,  has 
become  the  collative  fact,  as  per  No.  VI., 
having  been  constituted  such  by  the  collative 
portion  of  law,  No.  V. 

For  the  several  shapes  in  which,  for  damage 
received,  from  the  several  sorts  of  wrongous 
acts  or  offences,  satisfaction  will  be  obtain- 
able, see  the  Penal  Code,  under  the  head  of 
the  several  sorts  of  offences  against  indivi- 
duals. 

2.  By  the  government  advocate,  in  his 
quality  of  public  pursuer,  — the  subjection  of 
the  defendant  to  the  punishment  incurred  by 
this  same  act. 

By  the  suffering  produced  by  tbe  infliction 
of  the  punishment,  a service  is  regarded  as 
being  rendered  to  the  public,  by  means  of  the 
tendency  which  the  eventual  fear  of  it  has  to 
prevent  the  commission  of  the  like  wrongous 
acts  in  future. 

V.  Collative  portion  of  law  relied  on. 

This  will  be  the  portion  of  law  by  which 
the  character  of  an  offence  is  given  to  a sort 
of  act,  in  which  the  individual  act  charged 
upon  the  proposed  defendant,  as  contributory 
to  the  corresponding  collative  fact,  as  per 
No.  VI.,  is  comprehended.  It  is  termed  col- 
lative, in  respect  of  its  conferring  on  the  re- 
spective pursuers,  as  per  Nos.  I.  and  HI., 
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the  right  to  the  respective  services,  as  per 
No.  IV. 

VI.  Collative  fact  alleged. 

This  will  be  an  individual  act,  belonging 
to  one  of  the  sorts  of  wrongous  acts  spoken 
of  under  No.  IV.,  and  as  being  constituted 
offences  by  the  collative  portion  of  law,  as 
per  No.  V. 

Collative  with  relation  to  the  title  of  the 
pursuers  to  the  service,  respectively  demand- 
ed by  them,  — it  will,  with  relation  to  the 
burthen  imposed  on  the  defendant  by  the 
obligation  of  rendering  these  same  services, 
be  onerative. 

VII.  Proposed  defendant  or  defendants, 
with  their  several  descriptions,  as  far  as  known 
or  believed,  together  with  the  several  means 
of  intercourse  with  them  respectively  for  the 
purpose  of  the  suit,  under  the  several  heads 
in  No.  I.  and  II.  mentioned. 

VII I.  Evidence  looked  to,  in  proof  of  the 
collative  fact,  as  per  No.  VI. 

Under  this  head  will  not  be  to  be  entered 
on  this  paper  anything  besides  the  sources  of 
the  evidence  known,  or  supftosed  to  he  ob- 
tainable; to  wit,  such  persons,  together  with 
such  writings,  and  such  other  tilings,  if  any, 
as  the  pursuer  looks  to  in  that  character  for 
support  to  his  demand. 

The  evidence  itself  will  remain  to  be  eli- 
cited at  the  hearing  from  those  its  several 
sources. 

Notes  to  Demand-Paper  A. 

[Sources  of  Evidence.]  On  the  evideri(;e 
which  will  have  to  be  adduced,  will  depend 
the  belief  of  the  judge  in  affirmance  of  the 
e.xistence  of  the  collative  fact  or  facts,  of 
which  the  applicant’s  title,  on  the  ground  of 
fact,  to  the  services  demanded  by  him,  is 
composed.  In  relation  to  this  same  evidence, 
among  the  questions  which,  in  that  view,  the 
pursuer  will  have  had  to  put  to  himself,  and 
whereby,  in  so  far  as  he  has  failed  so  to  put 
them  to  himself,  the  judge  will  have  to  put 
them,  are  the  following  ; — 

1 . Questions  as  to  personal  evidence.  What 
person  or  persons  arc  looked  to,  as  able  and 
willing,  or  capable  of  being  lawfully  made 
willing,  in  quality  of  testifier,  to  prove  the 
existence  of  the  collative  fact  or  facts?  In 
particular  — 1.  The  applicant  or  applicants? 

2.  The  proposed  defendant  or  defendants  ? 

3.  Any  other  person  or  persons?  or  any  mixed 
assemblage,  composed  out  of  the  three  sorts 
of  testifiers,  whereof  the  two  first  will  in  such 
case  be  lUipant,  the  others  extraneous,  testi- 
fiers or  narrating  witnesses? 

2.  Questions  as  to  real  evidence, — to  wit, 
as  to  any  state  of  things,  unmoveable  or 
moveable,  to  which  it  may  happen  to  be  ca- 
pable of  operating  in  the  character  of  evidence, 
or  proof,  or  explanation  of  a collative  fact'. 
The  things,  what  and  where;  present  pos- 
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sessors  or  keepers,  who?  In  particular,  the 
applicant  or  applicants  — defendant  or  de- 
fendants— or  third  persons,  as  above?  Note 
that,  in  respect  of  any  appearance  his  body 
exhibits,  a person  may,  as  well  as  a thing, 
constitute  a source  of  real  evidence:  a person, 
for  example,  on  whose  body  the  mark  of  a 
wound  or  bruise  is  visible. 

3.  Questions  as  to  written  evidence.  Writ- 
ten evidence  is  a sort  of  compound  evidence, 
composed  of  personal  and  real.  To  the  ques- 
tions, Who  the  persons  arc  of  whose  discourse 
the  writing  is  composed?  will  accordingly  be 
to  be  added  the  question.  Who  the  persons 
are  in  whose  possession  or  keeping  the  por- 
tions of  discourse  in  question  are. 

Of  this  note  on  the  subject  of  evidence, 
the  matter  will  be  seen  to  apply,  not  less  to 
the  Demand  Paper  A,  than  to  all  the  several 
others. 

[Ablative  facts.]  By  some  one  article  in  the 
list  of  the  facts  constituted  collative  facts 
with  relation  to  the  right  or  title  of  a pursuer 
(standing  in  the  individual  situation  of  the 
pursuer  in  question)  to  receive  the  services 
hereby  demanded,  must  such  his  right  or  title 
have  been  conferred;  by  any  one  article  in 
the  correspondent  list  of  ablative  facts,  it  may 
have  been  taken  away.  Therefore,  of  all  such 
ablative  facts,  the  existence  must  of  neces- 
sity be  negatived  by  him. 

Case  1.  Suit  simply  requisitive. 

Of  the  proprietor  of  a mass  of  property, 
the  death  operates  as  a collative  fact  in  favour 
of  each  of  his  postobit  successors:  as  a col- 
lative fact,  to  wit,  with  relation  to  the  right 
to  the  service  rendered  by  the  judge,  by 
making  a division  of  the  mass  among  such 
successor  and  his  co-interessees,  and  there- 
upon giving  to  him  his  share.  Examples  of  an 
ablative  fact  are  — 1.  A release  by  any  one 
such  co-interessee  in  favour  of  the  rest,  or 
anyone  of  them;  2.  On  the  supposition  of 
the  deceased’s  having  a correspondent  right, 
exercise  given  by  him  to  any  ablative  power, 
divesting  this  or  that  one  of  them  of  his  right 
to  any  such  share. 

Notes  to  Demand-Paper  B. 

[Inculpative,  but  not  criminative.]  In  this 
case  will  require  to  be  included  the  case 
which,  in  Rome-bred  law  in  general,  and  in 
Bonaparte’s  Civil  Code  in  particular,  is  styled 
that  of  a Quasi-delictum — Quasi-delit,  Cod. 
Civ.  L.  111.  Tit.  IV.  Ch.  II.  Art.  1382  to 
1386,  p.  217.  This  is  the  case  where,  with- 
out any  default  of  his  own,  a person  is  ren- 
dered responsible  for  damage  — having  for  its 
efficient  instrument  some  person  for  whom,  or 
some  thing  for  which,  iti.s  in  such  case  thought 
fit  to  render  him  responsible  : the  person  re- 
garded as  being  in  some  sort  in  bis  power, 
and  the  thing  completely  so. 

In  this  case,  though  it  may  be  that  by  uo 


PRINCIPLES  OF  JUDICIAL  PROCEDURE. 


INITIATORY  HEARING. 


Ch.  XII.J 

care  on  his  part  could  the  damage  have  been 
prevented,  yet  after  the  damage  had  taken 
place,  he  might  have  made  or  tendered  com- 
pensation for  it ; and  in  this  way  it  is,  that 
though  not  criminal,  his  conduct  may,  per- 
naps  not  unreasonably,  have  been  deemed 
culpable. 

Under  English  law,  the  demand  in  a case 
of  this  sort  is  what  is  called  an  action  on 
the  case. 

[Effective  Service.]  Warning  against  ex- 
cess in  the  quantity  or  value  of  the  effective 
service  demanded. 

1.  Whatsoever,  in  a case  of  this  sort,  be 
the  subject-matter  of  the  demand,  it  will  be 
for  the  joint  care  of  the  pursuer  and  the  judge 
so  to  adjust  the  description  given  of  it,  that 
in  case  of  non-compliance,  non-attendance, 
and  non-reparation  on  the  part  of  the  defen- 
dant, an  execution-ordering  mandate  issued  by 
the  judge,  may,  without  other  description 
than  what  is  so  agreed  upon,  suffice  to  put 
the  pursuer  in  possession  of  it.  If  for  want 
of  sufficient  information  respecting  the  facts 
belonging  to  the  case,  the  pursuer  cannot 
take  upon  him  to  fix  the  amount,  let  him 
write  in  the  appropriate  space  the  words, 
“ not  get  ascertainahle  : remains  to  he  ascer- 
tained from  the  evidence.’’ 

2.  If,  although  the  demand  be,  in  respect 
of  the  collative  fact,  well  grounded,  the 
amount  of  the  subject-matter  demanded  is, 
III  respect  of  quantity  or  assigned  value,  ma- 
nifestly excessive,  the  pursuer  will  be  com- 
pensationally  and  punitionally  responsible,  in 
consideration  of  and  according  to  the  amount 
of  the  excess : the  demand  being  to  this 
amount  ungrounded,  and  the  exaction  of  the 
service  having  the  effect  of  oppression  and 
extortion. 

3.  By  appropriate  interrogatories,  it  will  be 
the  care  of  the  judge  to  bring  the  statement 
respecting  quantity  and  value  to  such  a de- 
gree of  correctness  as  may  warrant  his  giving 
possession  to  the  demandant,  in  the  event  of 
non-compliance  on  the  part  of  the  defendant, 
after  an  appropriate  mandate  received  by  him. 

4.  From  the  cfe/en.</oH<’s  counter-statement, 
should  any  ensue,  it  will  appear  what  is  the 
object  of  his  contestation  : whether  it  is  the 
applicability  of  the  alleged  collative  fact,  or 
only  the  quantity  or  value  assigned  to  the 
subject-matter  of  the  demand. 

[ Counter- Evidence,  if  any.]  The  pur- 
suer, — does  he  know  of  any  — can  he  think 
of  any  evidence,  the  tendency  of  which  may, 
either  in  his  own  opinion,  or,  as  he  believes, 
in  that  of  a defendant,  be  to  weaken  the 
opinion  supported  by  the  evidence  adduced 
by  himself,  as  above  ? 

If  any  such  counter-evidence  exists,  the 
earlier  the  mention  of  it  is  exacted,  the  bet- 
ter— the  better  for  the  parties  on  both  sides. 
By  the  requisition  thus  made  of  it,  the  eyes 
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of  the  pursuer  are  thus  of  necessity  turned 
to  the  state  of  the  case  as  it  must  have  pre- 
sented itself  to  the  other  side  ; and  by  the 
comprehensive  view  thus  taken,  the  ulterior 
vexation  and  expense  of  the  suit  may  be  saved 
to  himself,  as  well  as  the  whole  of  it  to  the 
defendant,  after  being  thus  interrogated. 

If,  knowing  of  any  such  counter-evidence, 
he  omits  to  furnish  indication  of  it,  the  omis- 
sion will  be  circumstantial  evidence  of  evil 
consciousness  ; and,  in  addition  to  other  evi- 
dence, will  of  itself  constitute  sufficient 
ground  for  a dismissal  of  his  demand  : and  it 
may  moreover  be  punishable  in  the  charac- 
ter of  a separate  and  substantive  offence  ; to 
wit,  falsehood,  mendacious  or  temeracious,  as 
the  case  may  be. 

To  counter-evidence,  apply  of  course  the 
same  distinctions  as  those  which  as  above 
have  place  in  the  case  of  evidence. 

The  facts  to  which  the  counter-evidence 
applies,  may  as  well  be  those  which,  willi 
relation  to  the  pursuer’s  title,  bc.ar  the  rela- 
tion of  ablative  facts,  as  those  which  bear 
to  it  the  relation  of  collative  facts.  If  they 
are  collative  facts,  the  tendency  of  it  Mill 
be,  either  to  disprove  in  a direct  way  the 
existence  of  them,  or  to  cause  to  be  regard- 
ed as  unreasonable  the  inference  deduced  in 
affirmance  of  them  from  the  evidence  on  that 
side  : if  ablative  facts,  the  tendency  of  it  will 
be  to  prove  the  existence  of  those  same  ab- 
lative facts. 

[Counter-demand,  if  any.]  Reasons  for 
inquiry  under  this  head,  are  the  same  as  in 
case  of  counter-evidence.  Sub-heads  for  in- 
quiry, the  same  as  in  the  case  of  the  demand. 
as  above. 

[.ludicial  Service.]  Under  this  head  will 
be  comprised  whatsoever  chain  of  operations 
may  be  necessary  to  be  performed  by  the 
judge,  ere  the  effective  service,  or  some  suc- 
cedaneum  to  it  can  have  been  ri  ndered  to  the 
pursuer.  These  operations,  or  elementary  ju- 
dicial services,  as  they  may  be  called,  will  be 
the  result  of  the  exercise  given  to  the  several 
distinguishable  functions  brought  to  vi(!w  in 
the  Constitutional  Code,  Chapter  XII.  Ju- 
diciary, Section  9,  Elementary  Functions  ; — 
the  last  link  in  the  chain  being  constituted 
by  the  exercise  given  to  the  imperative  func- 
tion, by  means  of  the  mandate  or  mandates 
by  which  execution  and  effect  is  given  to  that 
t)ortiou  of  the  law,  which  the  pursuer's  de- 
triand  has  in  this  ca.«e  for  its  ground.  To 
bring  to  view  these  operations,  in  all  the  va- 
rieties  of  which  they  are  susce[)tible,  will  he 
the  occupation  of  the  remainder  of  this  same 
Procedure  Code 

[Ablative  Facts.]  In  the  case  of  a wrong, — 
an  iiiculpative  fact  on  the  part  of  the  pro- 
posed defendant,  (thence  a collative  fact,  with 
relation  to  the  pursuer’s  right  or  title  to  sa- 
tisfaction at  his  charge),  is  an  act  of  the  sort 
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of  those  which,  by  the  law  in  question,  are 
constituted  offences,  unless  accompanied  by 
some  one  of  the  circumstances  included  in 
a correspondent  list  of  justificative  or  ex- 
emptive  circumstances.  If  any  such  ablative 
fact  has  place,  his  title  to  the  service  in 
question  has  no  place.  If  of  any  such  ab- 
lative fact  the  existence  be  known  to  him, 
he  is  in  a state  of  evil  consciousness  with  re- 
lation to  bis  demand  — consciousness  of  the 
invalidity  of  it,  and  of  the  groundlessness  of 
the  vexation  he  is  seeking  to  impose  on  the 
defendant ; and  this  state  of  evil  con.scious- 
ness  as  to  the  application  he  is  making,  in- 
volves in  it  an  act  oi insincerity,  for  which  he 
may  as  reasonably  and  beneficially  be  pu- 
nished, as  for  mendacious  evidence  in  rela- 
tion to  any  external  and  physical  fact.  As  to 
this  matter,  see  what  is  said  in  relation  to 
counter-evidence. 

[Proposed  Defendant,]  to  wit,  the  person 
at  whose  charge  the  services,  effective  and 
judicial,  are  demanded — who  would  be  tlie 
sufferer  by  their  being  rendered  — and  who 
accordingly,  by  a corresponding  interest,  is 
urged  to  oppose  their  being  rendered.  To  the 
pursuer,  this  person  may  be  either  known  or 
unknown:  if  unknown,  the  application  can- 
not as  yet  be  anything  but  informative  ; coti- 
tentious  it  cannot  be  termed,  unless  and  until, 
by  means  of  appropriate  arrangements  taken 
by  the*judge  for  the  discovery  of  the  person, 
a contestation  with  him  is  commenced.  The 
case  in  which  he  is  thus  as  yet  unknown,  will 
most  commonly  be  a penal  one,  that  being 
tlie  sort  of  case  in  which,  with  a degree  of 
force  correspondent  to  the  magnitude  of  the 
suffering  produced  by  the  obligation  of  ren- 
dering satisfaction — or  by  the  punishment 
liable  to  be  undergone,  or  by  both  as  the  case 
may  be  — his  interest  will  be  urging  him  to 
keep  himself  from  being  known.  By  acci- 
dent, however,  this  latentcy  may  have  place 
in  a case  where  the  suit  is  simply  requisitive, 
as  to  which,  see  Demand  Paper  A ; as  also, 
‘in  any  case,  whether  inculpative  or  not,  in 
which,  by  the  contemplation  of  the  incon- 
venience attached  to  the  fulfilment  of  the 
obligation  endeavoured  to  be  imposed  upon 
him,  he  is  prompted  to  evade  it. 

Note  to  Demand-Paper  D. 

[Evidence.]  In  a penal  case,  whether  the 
offence  and  the  species  of  suit  are,  as  here, 
purely  public,  or  whether  they  are  publico- 
private  as  in  the  case  of  the  Demand  Paper  E, 
the  evidence  will  commonly  have  three  dis- 
tinguishable subject-matters;  to  wit  — 1.  The 
matter  of  fact,  or  state  of  things,  regarded  as 
productive,  or  tending  to  be  productive  of 
mischief,  and  supposed  to  have  been  the  re- 
sult of  the  act  of  some  human  agent ; 2.  The 
nature  of  that  same  act ; 3.  The  personality 
of  that  same  agent. 


Of  these  three  distinguishable  subject- 
matters  of  knowledge  and  evidence,  the  first 
may  be  known,  while  the  second  and  third 
are  as  yet  unknown  : of  damage  produced  by 
conflagration,  the  existence  may,  for  exam- 
ple, be  known,  when,  as  yet,  it  is  not  known 
whether  human  agency  bore  any  part  in  the 
production  of  it.  So  again,  the  damage  being 
known,  what  may  also  be  known  is,  that  hu- 
man agency,  the  act  of  some  person,  had  part 
in  the  production  of  it,  while  as  yet  it  is  not 
known  who  that  person  is. 

In  Rome-bred  law,  the  state  of  things  re- 
garded as  fraught  with  mischief,  with  the  cir- 
cumstance of  its  having  had  human  agency 
for  its  cause,  constitute  together  what  is  called 
the  corpus  delicti — in  French,  corps  du  delit, 
the  body  of  the  offence ; and  are  frequently 
spoken  of  as  composing  a subject  of  evidence 
and  investigation,  distinct  from  the  conside- 
ration of  the  personality  of  the  supposed  cri- 
minal, or  culpable  agent. 

This  distinction  may  also  have  place,  in 
several  modifications  of  the  case,  in  which,  as 
in  Demand  Paper  B,  the  suit,  whether  incul- 
pative or  not,  is  not  criminative. 


§ 5.  Pursuer  s demand,  how  amendable. 

As  in  this  stage,  so  in  any  subsequent  one, 
the  ground  of  the  demand,  as  stated  by  the 
pursuer  to  the  defendant,  may  at  any  time  be 
changed,  and  so  toties  quoties.  At  this  stage 
it  is  producible  in  the  case  where,  at  the  time 
of  his  application,  the  pursuer  adduces  and 
has  obtained  the  examination  of  an  extraneous 
witness. 

If  the  case  be  such,  that  the  pursuer  in  his 
situation  might  have  foreseen  the  superiority 
of  aptitude  on  the  part  of  the  second,  or  say 
amended  ground,  in  comparison  of  the  ori- 
ginal ground,  he  will  be  compeusationally 
responsible  to  the  defendant  for  any  disad- 
vantage by  the  change  produced  to  him  in  re- 
spect of  any  of  the  ends  of  justice  : if  not,  the 
burthen  must  rest  upon  the  defendant  uncom- 
pensated. 

Of  amendments  of  this  sort,  the  need  has 
its  principal  source  in  the  variations  which, 
with  or  without  evil  consciousness,  or  even 
temerity,  may  have  place,  and  are  continually 
having  place,  between  any  account  that  may 
have  been  given  by  a witness  to  a pursuer 
extrajudically,  and  the  account  given  by  the 
same  witness  judicially,  while  under  exami- 
nation. 

Various  are  the  causes  by  w’hich  such  va- 
riance is  capable  of  having  been  produced, 
such  as  — 

I . Difference  in  respect  of  the  sense  of  re- 
sponsibility between  the  one  occasion  and  the 
other.  On  the  extrajudicial  occasion,  respon- 
sibility in  respect  of  verity,  none;  and  on  the 
other  occasion,  the  responsibility  maximized. 
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This  cause  is  the  most  powerfully  operative, 
and  accordingly  the  most  obvious. 

2.  Difference  between  the  state  of  the  me- 
mory on  the  one  occasion,  as  compared  with 
the  other.  Here  comes  in  the  operation  of 
two  antagonizing  causes.  On  the  first  occa- 
sion, the  recollection  being  in  its  freshest  state, 
is  naturally  more  clear,  correct,  and  vivid. 
But  on  the  second  occasion,  the  demand  for 
the  operation  of  recollection  having  inter- 
vened, the  attention  bestowed  will  naturally 
have  been  more  intense,  and  by  this  means  any 
deficiency,  which  for  want  of  attention  may 
have  had  place  in  the  statement  made  on  the 
first  occasion,  may  have  received  supply. 

Here,  by  the  bye,  may  be  seen  how  vast  the 
importance  of  the  avoidance  of  delay  may  be, 
and  commonly  will  be,  in  reference  to  the 
direct,  as  well  as  to  the  collateral  ends  of 
justice.  By  every  day  of  unnecessary  delay, 
addition  is  made  to  the  probability  of  ill-suc- 
cess to  him  who  is  on  the  right  side  ; to  the 
probability  of  good  success,  to  him  who  is  on 
the  wrong  side. 

The  points  in  relation  to  which  the  need 
of  such  amendment  may  have  place,  are  the 
following ; — 

1.  Ground  of  the  demand,  in  point  of  law, 
as  per  Table  of  rights  and  Table  of  wrongs, 
and  the  chapter  and  section  of  the  code  to 
which  the  case  belongs. 

2.  Place  at  which  the  fact  in  question  hap- 
pened. 

3.  Time  at  which  the  fact  in  question  hap- 
pened— at  which  the  state  of  things  in  ques- 
tion had  place  — at  which  the  act  in  question, 
positive  or  negative,  was  performed. 

§ 6.  Commencement  of  suits  — English 
practice. 

The  establishment  of  eventual  forthcom- 
ingness and  responsibility,  on  the  part  of 
applicants,  will  be  seen  to  be  a business  of 
no  small  intricacy  and  difficulty,  when  pro- 
vided for,  as  it  must  be,  on  an  all-compre- 
hensive scale.  It  is  a business  for  which, 
under  the  current  systems,  there  is  no  de- 
mand, and  which,  to  those  whose  whole  ex- 
perience and  attention  have  been  confined  to 
those  systems,  will  be  apt  to  appear  su- 
perfluous, and  no  less  trifling  than  trouble- 
some. The  defects  of  those  systems  under  this 
head  have  two  causes,  varying  according  to 
the  nature  of  the  case  : — 

If  the  suit  be  a non-penal  one,  no  person  is 
received  to  state  his  case  in  his  own  person, 
unless  it  be  with  a professional  assistant  at 
his  elbow:  in  England,  in  particular,  matters 
are  so  ordered,  that  while,  by  the  instrumen- 
tality of  a professional  assistant,  any  person 
may  institute  a suit  of  this  kind  against  any 
person  for  anything,  or  for  nothing  at  all,  — no 
person,  even  if  by  miracle  he  could,  without 
that  instrumentabty,  contrive  to  institute 
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any  such  suit,  could  even  by  any  such  mira- 
cle institute  it  in  the  presence  of  the  judge. 
In  England,  in  particular,  the  judge  keeps 
open  a shop,  at  which,  on  payment  of  a fixed 
sum,  without  so  much  as  supposing  himself  to 
be  in  the  right,  any  man  may  purchase  the 
assistance  of  the  judge,  towards  ruining  any 
other  man;  the  judge  by  purposed  ignorance, 
escaping  from  all  responsibility  for  the  misery 
to  which  he  gives  birth,  and  from  which  he 
profits.  As  the  party  cannot  thus  buy  his 
chance  for  justice,  otherwise  than  by  the 
hand  of  a professional  assistant,  the  lawyer 
will  not  lend  his  assistance,  unless,  in  his 
view  of  the  matter,  he  has  sufficient  security 
for  the  costs,  bis  own  pay  included;  and  thus 
all  such  trouble  as  that  of  inquiring  into  the 
circumstances  of  customers  is  saved  to  the 
judge. 

To  law’yers  of  all  sorts  and  sizes,  thus  is 
convenience  maximized.  To  non-lawyers  the 
consequence  is,  that  he  who  lias  not  where- 
withal to  pay  for  a ticket  in  the  justice  lot- 
tery, in  the  character  of  plaintiff,  goes  to  a 
certainty  without  justice;  and  in  this  situa- 
tion are  at  least  nine-tenths  of  the  whole  po- 
pulation ; while,  in  the  character  of  defendant, 
he  who  cannot  pay  the  costs  of  defence,  is, 
in  every  instance,  between  plaintiff  and  law- 
yers, consigned  to  complete  and  certain  ruin, 
without  possibility  of  escape.  The  judge, 
having  taken  care  to  know  nothing  about  the 
matter,  being  thus  as  completely  guiltless  of 
the  misery  he  has  produced,  as  a murderer 
would  be  of  murder,  by  shutting  his  eyes 
while  the  bullet  was  doing  its  office. 

In  a penal  case,  the  matter  stands  on  a dif- 
ferent footing.  .Judges  themselves  could  not 
save  themselves  from  having  their  houses 
broken  open,  if  the  applicants  W'ere  not  re- 
ceived, as  indiscriminately  as  here  proposed, 
to  give  information  respecting  the  most  highly 
punishable  class  of  criminal  offences.  Bui 
here,  too,  the  judge  of  the  highest  rank  makei 
his  escape  from  responsibility  and  trouble  ii, 
every  shape:  the  troublesome  part  of  the 
business  is  committed  to  an  underling,  who 
may  be  occupied  about  it  for  days,  while  a 
small  part  of  the  day  is  all  that  is  occupied  by 
the  great  judge,  matters  having  been  brought 
into  preparation  for  that  purpose. 

Meantime,  not  small  is  the  degree  of  con- 
venience provided  for  the  underlings.  If  the 
individual  accused  by  the  inform:»tion  given, 
is  one  whom  nobody  knows, — the  information 
being  upon  oath,  the  oath  is  sufficient  warrant 
for  immediate  incarceration,  w'ithout  any  such 
trouble  as  that  of  an  inquiry  into  the  trust- 
worthiness of  the  informant. 

But  now',  suppose  the  individual  accused  to 
be  one  whom  everybody  knows.  In  this  case, 
there  is  no  degree  of  solicitude  but  what  will 
naturally  be  employed  in  the  inquiry  into  th« 
trustworthiness  of  the  informant. 
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§ 7.  Judication  without  audition,  Anglici  — 
its  absurdity. 

If,  without  knowing  or  hearing  a word 
about  the  disorder  of  the  patient,  the  physi- 
cian were  to  pour  down  his  throat  a dose  of 
physic,  orthesurgeon  lay  holdof  liiinand  bleed 
him,  they  would  do  exactly  what,  in  cases 
called  civil  ones,  the  legislature  and  the  judge 
do,  in  the  first  instance,  by  the  defendant  at 
the  coiniriencement  of  a suit  under  English 
law.  What  they  have  never  cared  about,  is 
how  much  the  party  will  suffer  from  what  is 
done : what  they  have  always  cared  about, 
and  what  is  all  which  at  any  time  they  have 
cared  about,  is  the  money  and  the  power: 
the  money  they  thus  receive,  and  the  power 
they  thus  exercise. 

Under  the  English  system,  in  those  judi- 
catories which  are  called  common-law  courts, 
in  contradistinction  to  equity  courts,  — if  the 
defendant  fails  as  to  the  contesting  the  de- 
mand in  proper  form,  the  plaintiff  obtains  in 
his  favour  what  is  called  a judgment;  but  a 
judgment  on  which,  without  a further  pro- 
ceeding, under  which  the  evidence  belonging 
to  the  case  is  elicited,  nothing  can  be  done. 
This  proceeding  is  performed  in  virtue  of  what 
is  called  a writ  of  inquiry:  the  judge  being, 
not  the  judge  of  the  judicatory  in  which  the 
suit  was  begun,  but  a subordinate  functionary 
called  the  sheriff,  by  whom,  had  the  inquiry 
been  made  in  the  presence  and  under  the  di- 
rection of  the  judge,  simple  execution  would 
have  been  given  to  the  judgment  then  pro- 
nounced. 

This  lot  of  factitious  delay,  vexation,  and 
expense,  has  for  its  cause  what  may  be  called 
the  judicial-  iynorance -maximizing  principle, 
or  thought-saving  principle,  — that  principle 
which  has  for  its  object  the  giving  to  the 
judge  his  profit  out  of  the  suit,  with  the  least 
expense  possible  on  his  part,  in  the  articles 
of  time,  labour,  and  thought.  Of  the  number 
of  the  suits  of  which  in  a twelvemonth  the 
judge  by  his  signature  pretends  to  have  taken 
cognizance,  only  in  the  case  of  some  small 
proportion  has  he,  from  first  to  last,  known 
anything  at  all  about  the  matter;  and  thus, 
in  the  great  majority  of  cases,  the  money  ex- 
acted by  the  judges  (for  five  is  the  number 
of  those  employed  in  doing  nothing  or  worse 
than  nothing)  is  so  much  obtained  on  false 
pretences  : an  offence  punished  in  the  case  of 
mean  evil  doers,  and  punished  by  those  same 
judges,  with  what  is  called  transportation  for 
seven  years,  — that  is  to  say,  banishment  and 
confinement  to  hard  labour  for  that  time. 

Go  to  a common-law  judicatory,  you  thus 
get  decision  without  thought  aiid  without 
effect.  Go  to  an  equity  judicatory,  you  get 
thought,  or  at  least  prate,  without  decision : 
prate  in  plenty,  with  years  of  delay  between 
prate  and  prate.  Thus  has  it  been  now  for 


more  than  twenty  years  past,  ever  since  the 
country  has  been  afflicted  by  Lord  Eldon. 

CHAPTER  XIIL 

DEFENCE,  HOW  ELICITED. 

§ 1.  Modes  or  shapes. 

Complication  will  be  here  presenting  itself 
in  appalling  abundance.  The  best  remedy, 
imperfect  as  it  cannot  but  be,  — carelessness 
would  join  with  unscrupulous  hostility  in  de- 
nouncing as  the  cause  of  the  disease. 

Parties,  each  at  the  same  time,  pursuer 
and  defendant,  one  or  more  in  every  judicial 
territory : to  each  party  a swarm  of  witnesses. 
Such  is  not  only  the  conceivable  but  possible 
nature  of  the  disease : happily,  it  is  not  a fre- 
quently exemplified  one. 

As  to  the  here  proposed  system,  so  far 
from  creating  additional  evil  in  the  shape  of 
misdecision,  delay,  expense,  or  vexation,  it 
provides  new  and  manifestly  efficacious  secu- 
rities against  evil  in  all  these  several  shapes. 
These  are  — to  wit  1.  The  universally-extend- 
ing responsibility  in  case  of  falsehood  ; 2.  The 
universal  exposure  to  subsidiary  oral,  after 
epistolary  examination. 

To  English  practice,  neither  do  these,  any 
more  than  any  other  class  of  cases,  ever  pre- 
sent the  smallest  dilliculty.  Be  the  gordian 
knots  ever  so  complicated  and  ever  so  nume- 
rous, in  the  hand  of  chicane  is  a sword,  by 
which  difficulty  in  every  shape  is  cut  through 
without  difficulty.  Whatsoever  statements, 
demandative  or  defensive — whatsoever  evi- 
dence the  nature  of  each  case  calls  for  — all 
are  elicited  in  one  or  other  of  the  two  most 
deceptions,  most  untrustworthy  modes  that 
human  ingenuity  could  have  divined:  — affi- 
davit evidence  and  secretly-elicited  respon- 
sion to  a system  of  interrogatories  fr  imed  in 
the  dark;  and  epistolary  responsion,  incapahle 
of  being  followed  and  purified  by  oral  inter- 
rogation ; — modes  having  for  their  object  the 
sinister  emolument  of  their  contrivers,  and 
for  their  instrument  a galaxy  of  perjuries. 
When  the  division  of  the  sweets  commences^ 
in  the  place  of  creditors,  come  in  the  two 
classes  of  self-created  harpies,  the  judge  in  all 
his  forms,  and  his  instrument  and  dependant 
the  professional  lawyer  in  all  his  forms.  The 
filth  of  the  harpy  finds,  in  the  mixture  of 
mendacity  and  absurdity  poured  forth  from 
their  lips  and  from  their  pens,  its  not  unworthy 
representative  : the  money  they  fly  off  with  — 
the  defiled  paper  and  parchment  they  leave  in 
lieu  of  it. 

As  to  parties,  witnesses,  and  their  suffer- 
ings, the  same  sort  and  degree  of  regard  do 
they  find  in  the  breast  of  the  authors,  as  do 
those  of  the  negro  in  that  of  the  planter  — 
those  of  the  Hindoo  in  that  of  his  English 
proprietor  — those  of  the  Irish  Catholic  in 
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that  of  the  Orangeman  — those  of  the  non- 
religionist  and  rival  reli^onist  ifl  the  imagi- 
nation of  the  religionist.  Sufferings,  which 
a man  neither  feels  nor  sees,  cannot  he  too 
great : as  to  those  which  are  seen  by  him,  by 
some  they  are  seen  with  pain,  by  others  with 
indifference,  by  others  again  with  delight. 

Where,  having  nothing  to  gain  by  deviation 
from  any  of  the  ends  of  justice  — nothing  to 
gain  by  misdecision,  delay,  vexation,  and  ex- 
pense, and  at  the  same  time  everything  to 
suffer  from  it  at  the  hands  of  the  legal  and 
public-opinion  tribunals,  with  the  light  of 
publicity  shining  in  full  splendour  upon  his 
every  word  and  action,  — it  were  strange  in- 
deed if  more  were  not  done  by  the  judge  to- 
wards lessening  the  evils  opposite  to  the  ends 
of  justice,  than  if  motives  for  the  endeavour 
to  lessen  them  were  altogether  wanting;  — 
still  stranger  if  more  were  not  done  by  him 
than  can  reasonably  be  expected  to  be  done 
by  judges  whose  interest  it  being  (for  such 
their  predecessors  have  made  it)  to  maximize 
the  mass  of  those  same  evils,  it  has  of  course 
been  a constant  object  of  their  endeavour, — 
the  end  in  view  of  all  their  operations. 

Thus  circumstanced,  under  the  English 
system,  have  been  the  whole  hierarchy  of  the 
judges  of  the  higher  order:  subject  only  to 
here  and  there  a slight  and  narrow  amend- 
ment at  the  hands  of  the  acknowledged  le- 
gislature (of  which  they  were  all  along  them- 
selves the  oracles,)  the  system  of  procedure 
has  always  been  under  their  direction,  in  the 
double  capacity  of  effective  legislators  and 
judges  : judges  applying  the  law  — that  very 
law  which,  on  pretence  of  declaring  it,  for 
this  is  the  cant  word,  their  predecessors  and 
they  themselves  have  all  along  used,  — de- 
claring that  to  have  existence,  which  even  in 
and  by  this  very  declaration,  is  declared  not 
to  have  been  made  by  anybody.  Not  by  the 
legislature  : true  ; and  thus  much  must  be 
allowed,  though  it  is  they  who  say  it.  But, 
according  to  tliem,  neither  is  it  by  themselves 
that  it  is  or  has  been  made  ; though,  if  not 
by  themselves,  by  whom  else  can  it  have  been 
made  ? 

In  the  whole  system  may  be  distinguished, 
for  this  purpose,  three  chief  modes  of  proce- 
dure : the  common-law  civil,  the  common- 
law  penal  or  criminal,  and  the  equity  mode. 
In  no  one  of  them  (except  for  the  purpose  of 
lucrative  contribution)  is  any  real  regard 
actually  paid  to  the  direct  ends  of  justice: 
in  no  one  of  them,  in  the  regulations  esta- 
blished, is  any  regard  so  much  as  professed, 
or  pretended  to  be  paid,  to  the  collateral  ends 
of  justice. 

Bribe-taking,  which  is  out  of  the  question 
— bribe-taking  is  never  practised,  it  not 
being  safely  practicable  : not  being  imputed 
to  them,  how  is  it,  it  may  be  asked,  that  they 
are  gainers  by  misdecision?  The  answer  is. 
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— in  one  vast  class  of  cases,  one  gain  they  can 
make,  and  at  all  times  have  made  — by  fa- 
vouring a party  which  it  was  their  interest  to 
favour  — and  that  is,  in  causes  in  which  go- 
vernment takes  an  interest  in  the  side  on 
which  government  is — that  government  of 
which  they  themselves  are  such  actively  effi- 
cient and  highly  interested  members. 

But  as  to  the  practice  of  misdecision,  an- 
other interest  they  have,  which,  though  not 
so  manifest,  is  much  more  extensive  in  its 
application  and  operation  than  that  just  men- 
tioned. This  is,  the  effect  of  misdecision 
in  the  production  of  uncertainty.  It  is  on 
the  uncertainty  that  they  depend,  in  a great 
measure,  for  the  whole  assemblage  of  their 
insincere,  their  maid  fide  customers,  so  far  as 
regards  the  question  of  law.  Were  the  state 
of  the  law  known  to  all,  no  one,  unless  on 
the  ground  of  knowingly  false  evidence, 
would  venture  to  institute  an  illegal  claim, 
or  defend  himself  against  a legal  one.  But 
having  so  arranged  matters,  tliat  he  who  is 
rich  enough  to  pay  the  price  is  sure  of  suc- 
cess against  all  those  whose  pecuniary  means 
are  to  a certain  degree  inferior  to  his  own, 
the  greater  the  number  of  chances  of  success 
which,  by  the  adjective  law  of  their  own 
ereation,  they  have  given  to  those  against 
whom  the  substantive  branch  of  the  law  has 
expressed  itself,  or  has  been  thought  to  ex- 
press itself,  the  greater  the  encouragement 
for  them  to  engage  in  a groundless  and  un- 
just pursuit,  or  in  a groundless  and  unjust 
defence,  as  the  case  may  be. 

This  policy  of  theirs  has,  as  it  were,  be- 
trayed itself  by  an  expression  which  could 
not  be  prevented  from  growing  into  use : 
this  is  that  in  which  the  ground  of  decision 
has  been  distinguished  into  two  modes  ; de- 
cision according  to  the  merits,  and  decision 
not  according  to  the  merits.  Now  as  to 
these  two,  the  expression  in  cases  decided 
otherwise  than  upon  the  merits,  may  serve 
for  indication  of  all  the  cases  in  which,  either 
for  an  individual  benefit  in  the  shape  of  cor- 
ruption, to  the  individual  judge  then  deciding, 
or  for  the  aggregate  benefit  of  the  profes- 
sion,— misdecision  has  been  exemplified  — 
injustice  knowingly  and  wilfully  committtd. 
Decision  otherwise  than  on  the  grounds  of 
the  merits  is,  in  other  words,  decision  on 
technical  grounds.  The  decision  on  tech- 
nical grounds  will,  so  long  as  it  remains,  re- 
main a permanent  and  inexhaustible  spring  of 
safely  commissable,  and  committed  injustice : 
for  the  technical  rule  being  palpably  repug- 
nant to  justice,  the  judge  at  all  times  lias 
for  choice,  the  choice  between  adhering  to  the 
unjust  rule,  and  so  favouring  the  one  side, 
or  departing  from  the  rule,  and  so  favouring 
the  other. 

In  the  common-law  mode,  to  wit,  in  the 
case  of  jury  trial,  all  the  witnesses  on  both 
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Bides  are  brought  together  at  once,  at  the 
same  hours  on  the  same  day,  and  thus  the 
maximum  of  dispatch,  it  may  be  alleged,  is 
secured.  But  supposing  this  to  be  the  case 
in  general,  no  advantage  would  be  given  by 
It  over,  and  in  comparison  with,  the  here 
proposed  mode.  Why  ? Because,  in  every 
instance  in  which  the  end  is  really  the  end 
conducive  to  justice,  it  may,  and  naturally 
will,  be  employed  in  the  here  proposed  mode; 
whereas,  whenever  that  at  present  established 
mode  is  not  conducive  to,  but  opposite  to, 
the  ends  of  justice,  be  the  opposition  ever  so 
strong,  it  cannot  but  be  employed. 

In  the  established  mode,  the  interval  of 
time  between  the  commencement  of  the  suit 
and  the  delivery  of  the  evidence,  must  be 
that  which  is  necessary  to  let  in  that  piece  of 
evidence,  the  elicitation  of  which  will  require 
the  largest  portion  of  time : and  during  the 
whole  of  this  largest  portion,  all  those  pieces 
of  evidence  which  might  have  been  elicited 
in  smaller  portions  of  time,  must  remain  un- 
elicited.  One  consequence  is,  that  the  greater 
the  portion  of  time,  and  the  greater  the  num- 
ber of  witnesses  whose  testimony  is  requisite, 
the  greater  is  the  probability  of  the  deperition 
of  evidence:  of  a result,  by  which  injustice 
may  be  inevitably  and  irremediably  substi- 
tuted to  justice. 

Effects  and  fruits,  the  causes  of  this  regu- 
lation, many,  for  Judge  and  Co.:  money  ob- 
tained on  some  occasions,  some  ofit  on  grounds 
which  may  be  true  or  false  as  it  happens ; on 
others,  by  pretences  which  are  constantly  and 
certainly  false.  On  some  occasions,  on  appli- 
cation made,  order  for  enlargement  follows 
of  course.  In  these  cases,  what  is  done  for 
relief  of  the  party,  is  done  by  Judge  and  Co. 
for  money  obtained  by  them  on  fal.se  pretences. 
The  act  pretended  is  an  application  made  to 
the  judge : of  no  such  application,  individually 
taken,  does  the  judge  ever  hear : parties  to 
the  fraud,  the  attorney  who  instructs  the  bar- 
rister to  make  a motion  — i.  c.  an  application 
to  the  judge — and  the  barrister  who  pretends 
to  have  made  it.  By  this  fraud,  10s.  6d.  is 
gained  by  the  barrister,  somewhat  less  by  the 
attorney ; the  barrister  writing  his  name  for 
the  money,  the  attorney  having  previously 
written  a few  words  more.  By  this  fraud, 
which  the  suitor  is  made  to  pay  for,  he  is 
saved  from  the  burthen,  whether  of  compen- 
sation or  punishment,  which  otherwise  would 
be  imposed  upon  him  by  the  judge ; the  judge, 
by  the  fear  of  that  burthen  which  otherwise 
would  to  a certainty  be  imposed,  extorting 
from  the  suitor  the  money  thus  thrown  by 
him  into  the  hands  of  these  his  partners. 

In  the  judicatories  which  act  under  the 
name  of  equity,  this  union  of  fraud  and  ex- 
tortion is  at  the  same  stage  of  the  suit  re- 
peated once  or  twice,  as  a matter  of  course. 


In  one  particular,  all  these  modes  agree : for 
every  operation,  by  whomsoever  performed, 
an  allowance  of  time  is  fixed  by  general  re- 
gulation. By  this  generality,  a negative  is 
thus  put  upon  the  very  idea  of  having  any 
regard  to  the  convenience  of  any  one  indi- 
vidual on  either  side  In  each  individual 
suit,  the  chances  are  as  an  unlimited  number 
to  one,  in  favour  of  injustice,  to  the  damage 
of  one  side  or  both  : if  it  is  too  short,  the 
party  who  is  in  the  right  has  not  time  enough 
to  do  that  which  is  necessary  to  the  mani- 
festation of  his  right ; and  here  comes  the 
injustice  which  is  opposite  to  the  direct  ends 
of  justice  : if  too  long,  t.  e.  longer  than  is 
necessary  for  the  manifestation  of  his  right, 
here,  by  the  amount  of  the  excess,  comes 
tlelay  — delay  to  the  prejudice  of  the  colla- 
teral ends  of  justice  : and  from  delay  comes 
vexation,  with  more  or  less  probability  of  ex- 
pense. 

When  on  any  special  ground,  true  or  false, 
more  delay  is  desired,  money  in  much  greater 
abundance  is  extorted.  An  application  to 
the  judge  is  really  made  : evidence  to  support 
the  allegation  — a mass  of  written  evidence, 
is  tendered  to  his  cognizance  : the  evidence 
is  penned,  not  by  tlie  individual — him  whose 
statement  it  contains — but  by  an  attorney 
by  wliom  it  is  licked  into  a form  deemed  suit- 
able to  the  occasion  and  the  purpose:  along 
with  this  evidence,  goes  an  account  of  it — a 
sort  of  comment  on  it,  drawn  up  likewise  by 
the  attorney.  This  comment  is  called  a brief, 
and  is  delivered  to  the  advocate.  The  applica- 
tion thus  made  maybe  opposed  by  a counter- 
application from  the  other  side,  drawn  up  in 
the  same  manner  ; and  thus,  out  of  the  belly 
of  the  principal  suit,  is  bred  an  incidental 
one. 

Even  within  the  bounds  of  the  kingdom  of 
England,  not  to  speak  of  united  kingdoms 
and  distant  dependencies,  the  distance  of  the 
abode  of  the  suitor  from  the  judgment- 
seat,  varying  from  a few  feet  to  little  loss 
than  three  hundred  miles,  — from  this  cir- 
cumstance may  be  formed  a judgment  what 
sort  of  regard  in  the  establishment  of  these 
time-fixation  rules,  was  paid  to  the  conve- 
nience of  the  people  in  quality  of  suitors, 
and  of  what  sort  was  the  motive  which  in 
the  establishment  of  them  constituted  the 
final,  and  thence  the  efficient  cause. 

The  demands  for  postponement  being 
throughout  the  process  multiplied  partly  by 
nature,  partly  by  ingenious  industry,  and 
under  the  name  of  vacation,  vast  intervals  of 
relative  inaction  having  been  most  impu- 
dently established — suits  in  unlimited  abun- 
dance are  thence  to  be  crowded  by  regulation, 
into  spaces  ot  time  incapable  of  holding  them : 
suits  are  thus  put  off,  from  year  to  year, 
every  interval  being  a gulf  in  which  the  for- 
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tunes  of  the  least  opulent  of  the  contending 
parties  is  swallowed  up  : iniquity  being  tri- 
umphant in  the  person  of  the  most  opulent. 

For  the  sowing  of  these  regulations,  the 
seed  of  which  all  the  money  was  the  fruit  — 
the  originally-looked-for  and  continually-ga- 
thered fruit it  was  necessary  to  prepare  the 

ground.  The  grand  operation  by  which  this 
preparation  was  effected,  was  the  regulation 
by  which  the  parties  on  both  sides  are  in 
every  possible  case  kept  as  far  as  possible  ex- 
cluded from  the  presence  of  the  judge. 

Suppose  the  applicant  in  his  presence, — to 
the  extent  of  his  knowledge  and  belief,  any 
matter  which  presents  a demand  for  consi- 
deration for  the  purpose  of  the  suit,  may  be 
extracted  from  him  at  that  one  bearing ; and 
thus  a plan  of  operations  for  the  conclusion 
of  the  suit,  with  the  greatest  probability  of 
rectitude  of  decision,  and  with  the  least  delay, 
expense,  and  vexation,  may  to  the  best  ad- 
vantage be  formed  at  this  early  stage,  which 
by  this  means  will  in  many  instances  be  made 
the  last  stage,  and  in  many  more  the  last  but 
one. 

Here  would  have  been  the  maximum  of 
appropriate  knowledge — of  the  knowledge  of 
those  things,  the  knowledge  of  which  is  ne- 
cessary to  justice.  Shutting  the  door  against 
this  salutary  knowledge,  the  contrivers  of  the 
system,  by  this  one  operation,  flagitious  and 
daring  as  it  was,  endowed  themselves  with 
that  ignorance  — that  happy,  because  thence- 
forward necessity-begotten,  and  thence  irre- 
proachable ignorance  — which  presented  an 
excuse  and  served  them  as  a veil  for  all  the 
depredation  and  oppression  which  was  the 
fruit  of  it.  For  the  exigencies  of  individuals 
no  provision  was  thenceforward  made.  Why 
not  made?  Because  the  knowledge  of  them 
was  not  possible.  And  why  not  possible? 
Because,  by  these  judges  themselves,  care  so 
effectual  had  been  taken  so  to  order  matters 
as  to  prevent  it  (and  that  so  long  as  the  system 
founded  on  in  it  lasted)  from  being  possible. 

§ 2.  Defence,  how  procurable. 

Generally,  the  place  of  defendant’s  accer- 
sition  and  examination  will  be  the  oriyinatmg 
judicatory. 

This,  exceptions  excepted,  will  be  at  ap- 
plicant pursuer’s  choice.  But  restrictions  are 
necessary  to  prevent  overloading. 

Reason  1.  Certainty  of  it  being  the  most 
convenient  to 

1.  Applicant. 

2.  Not  certain  its  being  less  so  to  any  one 
else. 

But  only  in  one  can  the  suit  be  terminated. 
Thence,  special  preponderant  inconvenience 
excepted,  the  best  is  the  originative. 

Sole  reason  for  transfer,  incidental  or  defi- 
nitive, ^o  a post  originative  judicatory,  — di- 
minution of  delay,  expense,  and  vexiition. 
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attendant  on  the  accersitee’s  jowniey  and  de- 
murrage. 

From  this  the  danger  of  misdecision  would 
not  be  diminished  but  increased. 

Causes  of  increase  of  delay,  expense,  and 
vexation  in  this  case  : — 

1.  No  day  for  defendant’s  next  attendance 
could  be  appointed  by  the  judge  originative: 
for  the  first  could  not  know  when  the  second 
would  have  relative  leisure. 

2.  No  day,  till  in  consequence  of  a corre- 
spondence between  him  and  the  judge  post- 
originative. 

3.  No  determinate  information  could  be 
given  to  the  pursuer,  as  to  the  time  of  de- 
fendant’s statement  and  testimony  in  this 
case. 

Nevertheless  power  to  judge  originative  to 
make  transference,  incidental  or  definitive,  to 
a judge  post-originative,  for  special  reason, 
referring  to  delay,  vexation,  and  expense. 

When  the  party  addressed  is  not  adducted 
or  accersed  to  the  original  judicatory,  if  oral 
statement  or  evidence  is  required  (domiciliary 
or  topographical  excepted,)  it  must  be  at  an- 
other, say  a post- originative  judicatory  : pro 
tanto,  here  then  will  be  transference. 

Hence  unavoidable  addition  to  delay,  vexa- 
tion, and  expense  — especially  in  case  of  re- 
tromission. 

Cause  and  measure  of  the  increase : distance 
between  the  judicatories. 

Cause  of  multiplication : multiplicity  of 
persons  accersible,  whether  defendants,  co- 
pursuers, or  witnesses. 

Judge  of  the  originative  judicatory  cannot 
make  known  the  earliest  time  of  relative  lei- 
sure in  another,  as  in  his  own  judicatory,  and 
not  at  all  without  previous  correspondence. 

For  obtaining  statement  and  evidence, 
where  the  parties  are  many;  the  most  eligible 
mode,  epistolary  backed  by  subsidiary  oral. 

The  subsidiary  may  be  either — 1.  On  the 
original  inquiry ; or,  2.  Reserved  for  the  re- 
capitulary ditto. 

The  defendant  not  being  at  the  time  in 
question  present  in  the  judicatory,  the  epis- 
tolary is  the  only  mode  which,  in  the  first  in- 
stance, the  nature  of  the  case  admits  of;  to 
wit,  by  missives  sent  to  the  defendant  from  the 
judge.  Remains  for  consideration,  in  which 
mode  the  defendant  shall,  in  the  first  instance, 
on  receipt  of  such  missive,  address  the  judge. 
If  in  the  oral  mode,  it  will  be  by  attendance 
at  the  judicatory. 

Where  the  originating  judicatory  is  the  ju- 
dicatory of  all  parties  on  both  sides,  the  mode 
of  subsequent  judicial  intercourse  will  be  the 
oral  mode. 

The  epistolary  mode  is  the  most  conducive 
to  the  collateral  ends  of  justice  in  the  follow- 
ing cases : — 

1.  Expatriation  ; 2.  Subsequent  judicatory 
too  distant  for  accersition  to  the  originative. 


DEFENCE,  HOW  ELICITED. 


PRINCIPLES  OF  JUDICIAL  PROCEDURE.  [Ch.  XIII. 


When  a day  is  fixed  for  the  defendant’s  at- 
tendance at  the  judicatory,  — required  by  the 
mandate  in  the  meantime,  if  the  time  admit, 
will  he  — 

1.  A defendant’s  response  paper,  promising 
attendance  on  the  day  prescribed,  or  making 
excuse  as  to  the  day,  and  offering  attendance 
on  another  day  therein  mentioned. 

2.  A defence  paper,  in  a form  correspondent 
to  that  of  the  demand  paper. 

Evidence  self-serving,  or  self-disserving,  or 
both  together,  to  be  delivered  in  the  episto- 
lary mode,  will  at  the  same  time  be  called 
for,  or  not,  as  to  the  judge  may  seem  most 
conducive  to  the  ends  of  justice. 

Of  the  matter  thereupon  received  from  the 
defendant,  communication  will  be  made  by 
the  judge,  if  time  admit,  to  the  pursuer  or 
pursuers,  that  on  the  mutual  hearing,  he  or 
they  may  be  better  prepared. 

Examples  of  the  matter  of  the  appropriate 
response  at  the  maximum  of  siu)plicify,  are  — 

1.  Defendant’s  acknowledgment  or  denial 
of  a document  purf  ci  ting  to  be  his,  whether 
in  his  handwriting  or  not. 

2.  Ditto  of  a statement  supposed  to  be 
orally  uttered  by  him. 

3.  Ditto  of  the  receipt  of  a missive. 

4.  Ditto  of  a death  with  circumstances,  as 
per  demand  paper. 

5.  Ditto  of  a birth  with  circumstances,  as 
per  ditto. 

§ 3.  JJefendant's  attendance  — its  uses. 

Of  a defendant’s  .personal  attendance  at 
the  judgment-seat,  among  the  purposes  or 
uses  are  the  following  : — 

I.  Uses  to  the  Pursuer’s  side : 

1.  Furnishing  appropriate  confessorial  evi- 
dence. 

2.  Furnishing  indicative  evidence  of  ditto. 

3.  Furnishing  information  of  means  of  ef- 
fective responsibility  at  his  charge,  satisfac- 
tional  or  punitional,  or  both,  as  the  nature  of 
the  case  requires  and  afford''. 

4.  Furnishing  means  of  co-euduring  acces- 
sibility on  his  part  for  the  purpose  of  the  suit. 

II.  Uses  to  his  the  Defendant’s  side  : 

1.  Furnishing  his  own  appropriate  self- 
serving  evidence,  if  he  has  any. 

2.  Furnishing  indicative  evidence  as  to 
expected  extraneous  appropriate  evidence, 
expected  to  be  in  his  favour,  and  obtaining 
mandates  for  the  elicitation  of  it;  to  wit, 
either  contesting  the  pursuer’s  cotlative  facts, 
or  establishing  facts  which,  with  reference  to 
his  title,  are  ablative. 

3.  Furnishing  the  opportunity  of  applying 
counter-interrogation  to  the  pursuer,  in  re- 
spect of  his  self-serving  evidence. 

4.  Furnishing  an  opportunity  of  eliciting 
the  pursuer’s  response  to  his  (the  defendant’s) 
counter  demands,  if  any  such  he  has  : and  his 
own  self-serving  evidence  in  support  of  them. 


5.  Furnishing  to  the  defendant  an  oppor- 
tunity of  eliciting  the  evidence  of  the  extra- 
neous witnesses  attending  on  his  side,  if  any 
such  there  be. 

6.  So  of  counter-interrogating  the  pursuer’s 
extraneous  witnesses,  if  any  such  there  be. 

III.  Uses  to  both  sides; 

1.  Furnishing  to  both  the  faculty  of  settling, 
for  ulterior  proceeding,  the  course  most  con- 
venient to  both. 

2.  Faculty  of  receiving  and  profiting  by 
any  such  advice  as,  for  their  mutual  Iienefit 
and  that  of  the  public,  the  judge  may  see 
occasion  to  give. 

3.  In  particular,  receiving  from  him  any 
such  information  and  advice  as  may  guard 
them  against  the  propensity  and  endeavours 
of  professional  assistance  to  and  to  the  un- 
avoidable expense,  vexation,  and  delay,  fac- 
titious ditto,  for  the  sake  of  the  profit  upon 
the  expense. 

4 Obtaining  relevant  testimony,  without 
being  dependent  for  it  on  the  good  will  of 
the  percipient  witnesses,  or  other  persons 
capable  of  yielding  it. 

No'e  here,  how  favourable  this  means  of 
mutual  explanation  is  to  the  interests  and 
desires  of  the  sincere  — how  adverse  to  those 
of  the  insincere  suitor,  on  both  sides ; thence 
how  adverse  to  the  sinister  interest  of  pro- 
fessional advisers  and  assistants,  by  propor- 
tionally depriving  them  of  the  custom  of  the 
persons  who  would  otherwise  be  insincere 
litigants. 

lienee  the  cause  why,  in  all  systems  of  pro- 
cedure, more  or  less,  endeavours  so  anxious 
and  successful  have  been  employed  in  keep- 
ing the  parlies  from  coming  into  the  presence 
of  each  other,  together  with  that  of  the 
judge. 

§ 4.  Consideranda. 

To  be  considered  at  this  stage  as  to  commu- 
nication for  the  judicial  purpose,  are — End* 
to  be  aimed  at,  and  the  nature  of  the  suit. 

1.  Persons  to  be  communicated  with. 

2.  Purposes  for  which  they  may  be  respec  • 
tively  to  be  communicated  with. 

3.  Communicaiers  or  addressers,  — persons 
hp  whom,  for  those  purposes  respectively, 
communication  may  require  to  be  made. 

4.  Addressees, — persons  to  wiiom  the  seve- 
ral commilnications  may  respectively  require 
to  be  made. 

5.  Operations  which  on  the  occasion  of  the 
several  communications  may  require  to  be 
performed  for  those  several  purposes. 

6.  Instruments,  or  say  written  forms,  which 
for  the  performance  of  those  several  opera- 
tions, may  respectively  require  to  be  issued. 

7.  Correspondent  considerations  in  regard 
to  things  moveable  and  immoveable. 

Persons  who,  for  judicial  purposes,  at  this 
stage  may  need  to  be  communicated  with  : — 
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] . Pursuer’s  co-interessee  or  co-interessees, 
on  his  side  as  proposed  co- pursuers. 

*2.  Proposed  witness  or  witnesses  on  pur- 
suer’s side. 

3.  Proposed  defendant  or  defendants. 

Purposes  as  to  proposed  co-pursuers  : — 

1.  Delivery  of  their  demand  paper. 

2.  Settling  with  each  other  the  proposed 
purport  and  tenor  of  those  their  demands. 

3.  Settling  with  one  another  and  the  judge 
what  next  course  shall  be  taken  as  to  com- 
munication with  proposed  pursuer’s  witnesses 
and  defendants. 

4.  Settling  who  to  apply  to  as  proposed 
witnesses. 

5.  Settling  the  most  convenient  mode  of 
communicating  with  them  for  that  purpose. 

6.  Settling  whether,  as  to  the  defendant, 
any  and  what  means  of  preliminary  security 
are  necessary. 

Note,  that  of  any  such  co-interessee  and 
proposed  co-pursuer,  the  existence  is  matter 
of  accident,  and  in  most  instances  will  not 
have  place. 

Proposed  witness,  viz.  such  only  whose 
capacity  of  testifying  is  supposed  known  to 
original  pursuer  or  co-pursuers. 

Purposes ; — 

1.  Sending  to  him  a witness’s  attendance 
mandate  ; or  else, 

2.  A witness-examination  mandate. 

3.  Receiving  from  him  in  either  case  a wit- 
ness’s compliance  announcing  response. 

4.  Or  a witness’s  excuse  paper  ; or, 

5.  A witness’s  testificative  response  ; or 
in  case  of  attendance, 

6.  Receiving  him,  and  examining  him  on 
his  attendance. 

7.  In  case  of  necessity,  causing  him  to  be 
prehended  and  adduced  for  the  purpose  of 
examination  ; to  wit,  by  a witness’s  adduc- 
tion mandate,  delivered  or  sent  to  an  appro- 
priate functionary  — a prehender. 

By  proposed  witness,  understand  also 
holder  of  written  or  other  real  evidence,  re- 
quired to  be  adduced  or  transmitted. 

Proposed  defendant  — say  one. 

Purposes : — 

1.  Sending  to  him  a proposed  defendant’s 
compliance,  or  defence  and  attendance-re- 
quiring mandate. 

2.  Receiving  from  him  a compliance-an- 
nouncing response  ; or, 

3.  A defence  paper,  with  an  attendance- 
announcing response  ; or, 

4.  A defendant’s  excuse  paper. 

5.  Receiving  and  examining  him  on  his 
attendance. 

6.  In  case  of  his  being  examined  in  the 
epistolary  mode — in  addition  to  his  defence 
paper,  his  defendant’s  testification  paper. 

7.  In  case  of  necessity,  causing  him  to  be 
prehended  and  adducted  for  the  purpose  of 
examination  by  a defendant’s  adduction  man- 
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date,  delivered  or  sent  to  a prehender,  as 
above. 

Whether  it  be  the  effect  to  be  produced 
and  the  operation  to  be  performed,  ultimate 
execution  to  be  given  to  the  laws,  and  set- 
vice  demanded  thereby  rendered  — prelimi- 
nary security  to  be  afforded — counter-security 
to  be  afforded  — testimony  to  be  elicited; 
— and  for  all  these  several  purposes,  inter- 
course with  justiciables  and  judicial  func- 
tionaries commenced  and  carried  on,— the 
endeavour  of  the  judge  W'ill  be  to  combine 
with  the  maximum  of  efficiency  and  the  maxi- 
mum of  promptitude  (or  say  the  minimum  of 
delay,)  the  minimum  of  vexation  or  afflic- 
tiveness, including  the  minimum  of  vexatious 
expense. 

Cetteris  paribus,  that  mode  of  operation 
which  is  most  prompt  will  be  least  afflictive. 
To  the  pursuer’s  side  it  will  manifestly  be 
most  beneficial.  So  likewise  to  the  defen- 
dant’s side,  except  in  so  far  as  by  delay  in 
respect  of  the  rendering  the  service  due,  he 
is  served  at  the  expense  of  the  pursuer  and 
of  the  interest  of  the  public  in  respect  of 
justice. 

Middle  agency  the  judge  will  take  care 
not  to  employ  without  necessity.  By  every 
middle  agent  unnecessarily  em|)loyed,  chance 
of  ultimate  failure  is  increased  — delay  cer- 
tainly increased  — and  either  vexation  to  the 
agent,  or  expense  in  satisfaction  for  it,  in- 
creased. 

In  particular,  where,  to  the  loss  of  any  per- 
son— a defendant  for  example — property  is 
to  be  transferred,  he  will  make  graphical 
transfer  of  it  with  his  own  hand,  without 
compelling  the  defendant  to  be  instrumental 
in  the  transference  or  conveyance.  Compul- 
sion may  be  necessary  to  produce  disclosure: 
it  cannot  be  to  effect  graphical  transfer. 

Of  the  options  which  the  judge  will  thus 
have  continually  to  make,  he  will  all  along 
give  the  reasons.  In  particular,  where  of  di- 
vers courses  for  efficiency,  he  holds  himself 
obliged  to  employ  the  most  afflictive. 

Having  obtained  from  the  applicant  the 
appropriate  grounds, — before  the  termination 
of  the  first  hearing,  the  judge  will  have  de- 
termined, as  far  as  may  be,  and  communicated 
to  the  applicant  the  particulars  of  the  ulterior 
course. 

In  case  of  retention,  he  will  in  the  first 
case  determine  whether  any  and  what  pre- 
liminary measures  of  security  are  requisite 
to  be  taken,  according  to  the  nature  of  the 
suit,  for  securing  execution  and  effect  to  the 
law. 

At  the  same  time,  whether  then  to  com- 
mence intercourse  with  the  defendant ; or 
antecedently,  whether  with  any  and  which  of 
the  persons  following ; — 

I.  If  the  applicant  be  a proxy,  the  princi- 
pal or  principals. 
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* 2.  Whether  a proxy  or  the  principal,  any 

and  what  co-pursuer  or  co-pursuers, 

3.  Any  extraneous  witness  or  witnesses, 
for  the  purpose  of  eliciting  their  respective 
evidences. 

With  the  defendant  and  defendants  (with- 
out waiting  for  responsion  from  any  other 
persons,  or  service  from  them  in  any  other 
shape  as  above,)  he  will,  bating  special  rea- 
son to  the  contrary,  commence  holding  inter- 
course. 

No  such  intercourse  will  be  commenced, 
unless  from  the  applicant’s  statement,  made 
under  responsibility,  the  judge  is  satisfied 
that,  taking  it  for  correct,  he  will  be  justified 
in  the  exaction  of  the  service  demanded,  if 
neither  compliance  with  the  demand  nor  re- 
sponse contesting  the  justice  of  it  be  received, 
after  adequate  evidence  of  the  receipt  of  the 
mandate  to  that  effect. 

On  this  ground,  with  or  without  prelimi- 
nary measures  of  security  as  above,  he  will 
address  himself  to  the  defendant  or  defen- 
dants, commanding  either  immediate  reddi- 
tion  of  the  service  demanded,  or  responsion 
at  the  judicatory  or  elsewhere,  by  means  of 
an  appropriate  defence  paper  contesting  the 
'ustice  of  the  demand. 

CHAPTER  XIV. 

SUITS,  THEIR  SORTS. 

§ 1.  Suit,  ivhat. 

A SUIT  (meaning  a suit  at  law)  is  a course 
of  action  commenced  on  application  made  to 
some  judge,  requesting  his  efficient  service 
for  the  giving  execution  and  effect  (contes- 
tation notwithstanding)  to  some  determinate 
portion  of  law. 

By  every  suit,  a person  constitutes  himself 
pursuer ; another,  in  case  of  contestation,  de- 
fendant : thence,  sides  at  the  least  tw'O,  pur- 
suers and  defendants  in  any  number. 

By  every  suit,  two  services  are  requested, 
principal  and  instrumentary : principal  by  the 
defendant;  instrumentary  by  the  judge,  in 
causing  the  principal  to  be  rendered. 

Active  or  passive  maybe  the  principal,  the 
defendant’s  service  : — active,  where  for  the 
rendering  it,  motion  on  the  part  of  the  de- 
fendant is  necessary ; as  in  paying  money, 
performing  manual  labour:  passive,  as  in  suf- 
fering money  or  goods  to  be  taken  out  of  his 
possession,  or  his  body  to  be  imprisoned. 

Active  is  always  the  instrumentary,  the 
judge’s  service.  In  it  are  comprised  of  course 
as  elementary  services,  all  those  necessary  to 
the  removal  of  obstructions  to  the  rendering 
of  the  principal  service — all  such  services  as 
well  on  the  part  of  the  judge,  as  of  all  per- 
sons who,  for  purposes  of  this  kind,  are  by 
law  under  his  command. 


§ 2.  Sources  of  distinction. 

From  divers  sources  of  distinction,  divers 
sorts  of  suits,  viz.  — 

1.  Manner  in  which  defendant  may  be  af- 
fected: suits  non-penal  and  penal. 

3.  Multitude  of  the  objects  brought  to 
view  : suits  simple  and  complex. 

3.  Duration:  suits  summary  and  chronical. 

4.  Dependence  or  independence  as  to  an- 
other suit:  suits  original  and  cxcretitious. 

5.  Number  of  sides  complete  as  above,  or 
incomplete,  two  or  one  only : suits  ambo- 
lateral  and  unilateral;  unilateral,  viz.  either 

1.  Without  pursuer,  or 

2.  Without  defendant. 

The  judge  supplying  the  place  of  each. 

§ 3.  IVon-penal  and  penal. 

Suit  non-penal*  has  not  for  its  object  the 
producing  on  defendant’s  part,  suffering  other 
than  that  inseparable  from  the  obligation  of 
rendering  the  service  demanded;  that  service 
not  consisting  in  suffering,  for  the  purpose 
of  punishment.  Suit  penal  has  for  its  object 
the  producing  the  service  rendered  by  suffer- 
ing punishment. 

Suit,  when  penal,  is  either  purely  public, 
or  publico-private : purely  public,  where,  no 
wrong  being  done  to  one  individual  more  than 
another,  none  has  need  of  the  service  ren- 
dered by  satisfaction  for  special  wrong  : pub- 
lico-private, where,  wrong  having  been  done 
to  an  individual,  or  to  a class  less  than  the 
whole  community,  service  by  satisfaction  is 
needed  and  demanded  accordingly.  Of  the 
service  rendered  by  suffering  punishment,  no 
individual  having  more  need  than  another, 
the  pursuer,  if  any,  must  be  a government 
agent,  say  a government  advocate. 

In  this  case,  the  satisfaction  is  demanded 
by  the  private,  the  punishment  by  the  public, 
pursuer. 

As  to  the  government  advocate,  see  Con- 
stitutional Code,  Chapter  XII.  Judiciary  coU 
lectivehj. 

§ 4.  Simple  and  cotnpler. 

Suits  simple  and  complex.  In  the  case  of 
complexity,  for  the  standard  of  comparison, 
take  the  most  simple  conceivable. 

Exemplification  in  the  case  of  a non-penal 
suit : — 

1.  Subject-matter, — one;  say  a horse, 
claimed  by  pursuer  of  defendant. 

2.  Pursuer,  one. 

3.  Defendant,  one. 

4.  Evidence  on  pursuer’s  side,  — witness 
one,  the  pursuer. 

5.  On  defendant’s  side,  — witness  one,  the 
defendant. 


• [Non-penal.]  Cini/,  why,  though  customary, 
not  here  employed?  Answer:  It  is  ambiguous, 
me.aning  non-penal,  non-military,  non-ecclesi‘ 
aslical,  or  non-canon. 
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In  the  case  of  a penal  suit  — 

1.  Subject-matter,  a horse  as  above;  but 
now  alleged  to  have  been  stolen. 

2.  Pursuer  one,  say  the  government  advo- 
cate. 

3.  Defendant  one,  the  alleged  thief. 

4.  Evidence  on  the  pursuer’s  side,  — wit- 
ness one,  as  before,  the  pursuer. 

5.  Evidence  on  the  defendant’s  side, — wit- 
ness one,  the  defendant. 

Examples  of  sources  of  complexity  : — 

In  a non-penal  case  — 

1.  Multitude  of  pursuers. 

2.  Multitude  of  defendants. 

3.  Multitude  of  pursuer’s  evidences. 

4.  Multitude  of  defendant’s  evidences. 

5.  Complexity  of  the  subject-matter  of 
demand. 

G.  Multitude  of  elementary  services  com- 
prised in  the  nature  of  the  principal  service 
demanded ; as  in  the  case  of  an  account  with 
many  items. 

7.  Multitude  of  elementary  collative  facts, 
necessary  to  constitute  one  effective  title. 

8.  Multitude  of  counter-demands  or  set- 
offs on  the  defendant’s  side. 

In  a penal  case  — 

1.  Multitude  of  defendants,  i.  e.  alleged 
co-offenders,  in  respect  of  conjugated  mode 
of  delinquency;  to  wit,  instigation,  effectua- 
tion, assistance,  subsequential  protection. 

2.  Multitude  of  offences  naturally  conca- 
tenated on  the  occasion  of  the  same  forbidden 
design;  acts  of  preparation,  attempt,  consum- 
mation ; as  in  rebellion,  sedition,  riot,  smug- 

gling- 

Examples  of  cases  in  which  persons  more 
than  one  may  stand  connected  in  interest, 
on  one  side  or  the  other;  in  particular,  on 
the  pursuer’s  side  : — 

I.  Husband  and  wife. 

II.  Principal  and  trustee;  to  wit,  in  the 
various  characters  of 

1.  Guardian  of  a non-adult. 

2.  Guardian  of  a person  insane. 

3.  Steward  for  residence  or  property. 

4.  Bailiff  for  property. 

5.  Commercial  agent. 

6.  Trustee  for  a mass  of  property,  placed 
in  trust  for  some  particular  purpose. 

III.  Persons  respectively  claiming,  or  pos- 
sessing an  official  situation,  non-ecclesiastical 
or  ecclesiastical,  in  the  characters  of  locator 
(patron,)  locatee  (nominee,)  incumbent,  or 
other  occupant. 

IV.  Executor  or  executors,  or  administra- 
tor or  administrators  to  a party  deceased. 

V.  Partners  in  a mass  of  manufacturing  or 
trading  stock,  or  in  the  exercise  of  a profit- 
seeking  art  or  profession. 

VI.  Members  of  the  same  corporate  body, 
suing  or  sued  as  such. 

VII.  Personsjointly  interested,  as  co-occu- 
pants or  expectants,  simultaneouslv  or  suc- 
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cessively,  in  a mass  of  immoveable  property 
co-devisees,  remainder  men,  & c.) 

VIII.  Persons  having  an  interest  in  a com- 
plex subject-matter. 

IX.  Possessor  of  a thing  claimed  by  divers 
claimants;  as  in  case  of  interpleader,  garnish- 
ment, foreign  attachment  (An<jlice,)  multiple- 
poinding,  arrestment  (Scotice.) 

Examples  of  cases  in  which  persons  more 
than  one  may  stand  connected  in  interest  on 
one  side  or  other,  in  particular,  on  the  de- 
fendant’s side  ; — to  wit,  in  non-penal  cases  — 

1.  Proprietors  or  occupants  of  lands,  on 
which  tithes  or  fee-farm  rents  are  claimed  by 
the  same  title. 

2.  Drawer,  drawee,  and  indorsers  of  a bill 
of  exchange. 

3.  Principal  and  sureties,  or  say  bonds- 
men. 

4.  Co-freighters  in  the  case  of  a loss  upon 
a ship’s  cargo. 

5.  Co-underwriters  in  a case  of  insurance. 

Examples  of  suits  more  particularly  apt  to 

afford  a multitude  of  witnesses,  or  sources  of 
real  or  written  evidence  ; — 

Suits  relative  to 

1.  Boundaries. 

2.  Rights  of  common. 

3.  Rights  of  way. 

4.  Tithes. 

5.  Legitimacy  and  filiation. 

6.  Wills  — their  authenticity  or  fairness. 

7.  Deperition,  or  deterioration  of  build- 
ings, or  navigable  vessels,  or  their  contents, 
on  the  occasion  of  insurance. 

8.  Corporate  rights — (rights  possessed  or 
claimed  by  persons  as  members  of  a corporate 
body.) 

Examples  of  multitudinous  masses  of  evi- 
dence, most  commonly  testimonial,  each  appli- 
cable to  any  sort  of  suit ; — 

1 . Alibi  evidence. 

2.  Character  evidence.  (Facts  tending  to 
the  depression  or  exaltation  of  the  character 
of  a party  or  witness). 

3.  Facts  tending  to  the  proof  or  disproof 
of  a circumstance  operating  in  diminution  or 
augmentation  of  the  probative  force  of  a 
person’s  evidence  ; such  as  connexion  or  dis- 
connexion in  the  way  of  pecuniary  iiiterc.sr, 
natural  relationship,  rivality,  or  any  other 
cause  of  amity  or  enmity,  as  towards  a party 
to  the  suit. 

4.  Facts  alleged  as  excuses  for  non-forth- 
cuminyness  on  the  part  of  persons  or  things. 

Examples  of  cases  where  multitudes  of 
evidentiary  facts  may  be  requisite  to  prove 
or  disprove  a habit,  or  custom,  or  condition 
in  life : — * 

Case  of  a habit : — facts  probative  of 

1.  Insanity  (as  for  the  purposes  of  subjec- 

• Ex.gr.  of  husband,  wife,  or  child,  of  such  a 
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tion  to  guardianship,  invalidation  of  contracts, 
exemption  from  pimishmcnt.) 

2.  Cruelty  (on  the  part  of  a master,  father, 
guardian  or  husband,  for  the  purpose  of  sepa- 
ration ) 

3 Loose  intercourse  (on  the  part  of  the 
husband  or  wife,  for  extenuation  in  adul- 

tiTV.) 

4.  Case  of  a custom,  to  wit,  a habit  on  the 
part  of  a multitude  of  persons. 

5.  Customary  occupation  of  land,  for  the 
purpose  of  passage,  pasture,  orexfodiation,  or 
abstraction  of  water. 

Examples  of  cases  where  the  subject-mat- 
ter of  demand;  that  is  to  say,  of  the  service 
demanded,  is  complex:  — 

I.  Case  where  the  whole  is  demanded. 

1.  M.ass  of  moveable  property,  due  on  a 
bill  of  sale 

2.  Lands  or  buildings  in  the  possession  of 
divers  occupants. 

3.  Estate  yielding  successive  masses  of  in- 
come, in  one  or  more  of  a variety  of  shapes ; 
such  as  tithes,  fee-farm  rents,  manorial  quit- 
rents,  fines  or  heriots,  tolls,  fees  of  office,  &c. 

II.  Where  a share  only  is  demanded. 

1.  Share  in  a mass  of  property  vacant  by 
death. 

2.  Share  in  a mass  of  property  possessed 
in  common,  on  the  footing  of  partnership. 

3.  Share  in  a mass  of  property  subjected 
to  division  on  the  ground  of  insolvency  or 
bankru  ptcy. 

4.  Share  of  a mass  of  property  captured  in 
war,  generally  by  sea. 

§ 5.  Or  'ujinal  and  excretitious. 

An  excretitious  suit  is  a suit  which  has 
grown  out  of  a former  one,  called  thence,  the 
uiii/inal. 

Sources  of  excretitious  suits:  — 

1.  Obstruction  ; viz.  to  the  course  of  jus- 
tice. 

2.  Retaliation  (judicial ;)  viz.  by  counter- 
demands. 

Sources  of  obstruction:  — 

1.  Original  circumstances  of  parties  at  com- 
mencement. 

2.  Incidental  or  adventitious;  springing  out 
in  the  course  of  the  suit. 

Original  sources : — examples  are  — 

1.  Applicant’s  relative  indigence,  thencein- 
ability  of  himself  to  pursue. 

2.  Applicant’s  deficiency  in  respect  of  na- 
tural responsibility.  [As  to  natural  responsi- 
bility, see  Constitutional  Code.] 

Incidental  or  adventitious  sources  of  ob- 
struction : — 

Examples  are  — 

Non-compliance,  viz.  with  reference  to 
j udge’s  decree,  on  the  part  of 

1.  Parties. 

2.  Extraneous  wntnesses. 

3.  J udicial  functionaries. 


4.  Persons  at  large,  incidentally  called  upon 
for  judicial  services  on  the  occasion  of  the 
suit. 

Practical  use  of  the  mention  made  of  ob- 
structions : — 

Rule  1.  From  obstructions  in  any  number, 
and  need  of  correspondent  excretitious  suits 
in  consequence,  make  not  a ground  for  de- 
laying longer  than  necessary  the  termination 
of  the  original  suit. 

Rule  2.  AVliere,  for  the  purpose  of  the  ori- 
ginal suit,  evidence  has  been  adduced  sulfi- 
cieut  to  warrant  conviction  of  delinquency  in 
respect  of  an  obstruction,  proceed  to  judg- 
ment and  execution  accordingly;  making  up 
the  record  of  the  excretitious  without  waiting 
for  the  termination  of  the  original  suit. 

Exemplification  of  the  use  of  these  rules, 
as  applied  to  testimonial  falsehood  uttered  in 
the  course  of  the  suit : — in  one  and  the  same 
suit,  by  the  same  or  any  other  person  or  per- 
sons, testimonial  falsehoods  may  in  any  num- 
ber have  been  uttered,  when  the  grounds  for 
withholding  credence  have  been  sulficient  for 
conviction  of  falsehood,  and  no  further  ground 
or  grounds  for  defence  could  be  obtainable 
by  any  separate  suit. 

In  the  English  system,  for  want  of  such  rules, 
falsehoods  by  thousands  remain  unpunished, 
and  in  a vast  proportion  give  to  the  criminal 
the  profit  sought  by  his  crime:  in  case  of  a 
separate  piosecution,  the  expense,  delay,  and 
vexation,  being  vast  and  certain  ; adequate 
motives  wanting:  and  conviction,  judgment, 
and  execution,  eminently  uncertain. 

Practical  use  of  the  mention  made  of  judi- 
cial retaliation:  — 

Rule  1.  If,  from  the  applicant’s  examina- 
tion, it  appears  that  the  proposed  defendant 
has  a counter-demand  against  him,  impose  not 
the  burthen  of  defence,  unless,  if  applicant’s 
statement  be  correct,  service  in  some  shape 
is  due  to  him  on  the  balance. 

Rule  2.  For  this  purpose,  make  this  a con- 
stant part  of  the  applicant’s  examination. 

Rule  3.  On  the  first  mutual  attendance, 
take  cognizance  of  all  subjects  of  disagree- 
ment, and  decide  accordingly,  doing  what  can 
be  done  towards  re-estabiishing  amity  of  af- 
fection, and  producing  on  both  sides  a senti- 
ment of  approbation  in  relation  to  the  decrees, 
if  any,  issued  in  conclusion. 

§ 6.  Plurilateral  and  unilateral. 

Ordinarily,  sides  in  a suit  two — pursuer's 
and  defendant’s:  in  each  situation,  individuals 
in  any  number:  suit  plurilateral,  viz.  bilateral. 

Necessary  to  constitute  a suit,  — situations 
two  ; whereof  the  judge’s,  one  ; the  other, 
either  defendant’s  or  pursuer’s  : suit  in  both 
cases  unilateral. 

Case  where  defendant’s  side  only  has  place : 
pursuer’s  being  wanting,  judge  occupies  it. 
Examples : — 
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1.  Suit  penal,  procedure  styled  Ramanice, 
inquisitorial ; in  contradistinction  to  accusa- 
torial, the  more  ordinary  mode. 

Initiator  here,  the  judge  : to  the  judicial, 
he  adds  the  pursuer’s  function.  Information 
he  needs  none.  On  suspicion  (seat,  and  per- 
haps source,  confined  within  his  own  breast,) 
he  convenes,  or  causes  to  be  prehended,  the 
object:  and  by  interrogation,  extracts  evi- 
dence, direct  or  circumstantial,  or  both;  — 
direct,  from  responsion  ; circumstantial,  from 
responsion  or  silence,  and  deportment. 

If  judge  acts  from  information,  the  more 
apt  course  would  be,  to  consign  the  pursuer’s 
function  to  the  government  advocate. 

2.  Suit  non-penal,  — audit  of  accounts. 
Judge  styled  auditor.  Case  in  which  it  is 
most  in  use,  that  where  an  individual,  having 
received  money  from  or  for  government,  has 
to  prove  the  aptitude  of  the  use  made  of  it. 

Case  where  pursuer’s  side  only  has  place  : 
defendant’s  wanting,  judge  occupies  it. 

Example:. — Court  of  claims,  Anylice:  be- 
nefit claimed,  privilege  of  acting  a part  in  a 
state  ceremony— the  coronation. 

Preferable  course,  consigning  the  defend- 
ant’s function  to  the  government  advocate. 

Thus,  Anylice,  on  a claim  of  peerage  : so 
here  on  claim  of  a place  in  the  Merit  Register, 
as  per  Constitutional  Code. 

In  both  cases  a suit  has  place:  for  so  have 
contestation,  and  judicial  decrees  thereupon  ; 
else,  the  decision  would  be  avowedly  arbi- 
trary, which  it  is  not  in  cither  case. 

In  both,  the  judge,  how  unaptly  soever, 
adds  to  his  own  function,  those  of  the  party 
or  parties  on  one  side : thus  are  both  sides 
occupied. 

Difference  between  number  of  sides,  and 
number  of  conflicting  interests.  If  for  every 
one  of  a number  of  antagonizing  interests  sup- 
ported in  the  course  of  a suit  there  were  a 
side,  the  number  of  sides  would  be  indefinite. 

Examples  are,  — all  cases  where  a mass  of 
property  is  to  be  divided  among  co-claimants; 
where  the  subject-matter  is  complex. 

Example  of  causes  of  opposition  of  inter- 
ests here,  are,  — 

1.  Question,  who  shall  be  admitted,  who 
not. 

2.  Of  those  admitted,  what  shall  be  the 
respective  shares. 

Here,  if  the  supposition  be  that  there  is  but 
one  suit,  if  there  be  as  many  sides  as  inte- 
rests, there  are  as  many  sides  as  claimants  : 
or  the  suit  may  be  resolved  into  as  many 
elementary  suits : in  each  of  which  there 
may  be  one  pursuer,  and  the  rest  all  defen- 
dants. 

Illustration,  on  the  supposition  of  four  co- 
claimants. Suits  and  claimants,  suppose  four, 
A,  B,  C,  and  D : — 

Suit  1.  Claimant  and  pursuer  A,  the  joint 
contestants  and  defendants  B,  C,  D. 
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Suit  2.  Claimant  B,  joint  contestants  A, 
C,  and  D. 

Suit  3.  Claimant  C,  joint  contestants  A 
B,  D. 

Suit  4.  Claimant  D,  joint  contestants  A 
B,  C. 

Cause  of  the  habit  of  considering  a suit  as 
having  but  two  sides,  whatever  be  the  num- 
ber of  antagonizing  interests.  The  design  of 
the  suit  originating  in  some  one  party  inte- 
rested, his  endeavours  have  naturally  been, 
to  engage  all  those  to  join  with  him  (whose 
claims  he  regarded  as  uncontestable,)  were 
it  only  that  they  might  share  with  him  in 
the  expense.  All  who  did  not  join  with  him 
were  of  course  made  defendants,  that  by  the 
judge  they  might  be  compelled  to  submit  to 
him  the  making  the  division,  or  say  distri- 
bution. 

Thus  come  to  view  identity,  and  diversity, 
as  to  suits. 

Every  separate  demand  may  be  considered 
as  constituting  a suit. 

This  admitted,  in  every  course  of  action 
ordinarily  considered  as  constituting  the  suit, 
may  be  distinguished  as  many  elementary 
suits  as  there  have  been  made  demands  in  the 
course  of  it. 

Examples  : — 

1.  All  excretitious  suits  that  have  grown 
out  of  the  original. 

2.  All  counter-demands  made  on  the  de- 
fendant’s side. 

3.  The  demand,  in  consequence  of  which 
a quasi-jury  inquiry  is  instituted. 

4.  'fhe  demand,  in  compliance  with  which 
appeal  is  allowed. 

5.  Any  demand  by  tvhich,  after  being  in- 
stituted in  one  judicatory,  a suit  is  for  any 
purpose  brought  before  another ; for  example, 
for  effecting  forthcomingness  of  evidence  or 
execution. 

6.  Each  such  suit  may  be  considered  as 
resolved  into  as  many  suits  as  there  are  pur- 
suers in  it. 

7.  So,  as  to  defendants. 

8.  The  identity  of  a suit  may  be  considered 
as  destroyed  eitlier  by  the  accession  or  the 
secession  of  a party  on  either  side. 

Useof  the  divisionsof  suits  into  plurilateral 
and  unilateral,  that  the  apparently  unilateral 
being  seen  to  he  suits  proj)er  for  the  cogni- 
zance of  a judge,  the  judge  in  these  cases 
may  be  subjected  to  the  same  checks  as  in 
other  cases. 

Use  of  the  exposition  in  regard  to  identity 
and  diversity  — that  upon  no  assumption  in 
regard  to  identity  or  diversity,  any  pretence 
be  built  for  an  arrrangement  not  conducive  tc 
the  ends  of  justice. 

In  particular,  for  causing  operations  or  in- 
struments to  be  repeated,  under  the  notion 
of  the  extinction  of  the  suit — for  example, 
by  death  of  a party.  Examples  are  various 
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ir.  English  procedure ; occasions  and  pre- 
tences \'arious ends  atid  motives  the  same. 

Particular  use  in  regard  to  succeeding 
stages  of  inquiry,  recajiitulatory  and  appel- 
late : — . ■ iwi 

1.  Ill  tlie  recapitulatory  inquiry,  all  the  ex- 

cretitious  suits  that  can  have  iiiHueiiced  the 
decision  in  the  original  suit,  should  be  brought 
to  view  — none  that  have  not. 

•2.  So,  on  the  appellate  inriuiry. 

But  as  by  the  manifold-writing  system, 
the  record  containing  the  whole  proceedings 
will  be  brought  to  view  in  both  stages,  with- 
out fresh  expense,  the  distinction  will  apply 
not  to  exhibition,  but  to  observation  — to 
the  notice  that  may  come  to  be  taken  in  the 
course  of  argumentation. 

Question  — Inquisitorial  procedure,  why 
not  here  admitted  ? 

Answer  — Reasons  : — 

1.  With  a view  to  appropriate  intellectual 
and  active  aptitude:  it  is  of  use,  that  as  the 
undivided  attention  of  one  person  is  employed 
on  the  one  side,  so  should  that  of  another 
person  on  the  other  side  : the  judge’s  atten- 
tion being  equally  applied  to  each,  for  tlu- 
purpose  of  decreeing  in  favour  of  that  side 
which  has  presented  the  strongest  arguments. 

2.  With  a view  to  appropriate  moral  apti- 
tude: that  in  these  extraordinary  cases  the 
judge  may  be  acting  under  the  same  checks, 
as  in  all  ordinary  ones. 

§ 7.  Services  yraduahle  or  non-graduahle. 

The  service  demanded  by  the  demand-paper 
may  be  either  graduable  or  ungraduable.  Un- 
derstand by  a graduable  service,  a service 
which  admits  of  degrees ; as,  for  instance,  a 
service  which  consists  in  tlie  demand  of  a sum 
of  money,  in  compensation  for  a wrong  suf- 
fered in  a shape  other  than  pecuniary.  What- 
soever be  the  number  of  sums  of  money  of 
the  lowest  denomination,  capable  of  being 
taken  for  the  subject-matter  of  payment  on 
the  score  of  compensation,  that  same  is  the 
number  of  degrees  of  which  the  amount  of 
the  compensation  is  susceptible. 

Understand  by  a non-graduable  service,  a 
service,  in  respect  of  which  no  alternative  has 
place,  but  that  of  complete  performance  and 
complete  non-performance  : as,  for  instance, 
the  restitution  or  transference  of  a thing  not 
susceptible  of  division,  without  destruction  or 
deterioration  of  value,  as  a horse,  ora  house. 
The  service  consisting  in  the  payment  of  a 
sum  certain,  in  pursu:rnce  of  a contract : for 
instance,  a bill  of  exchange  drawn  on  the 
defendant,  and  by  him  afcepted." 

• The  expression  is  ambiguous:  preferable  ap- 
peDation,  sanctioned  or  conjirmed.  Acceptance 
presents,  in  the  character  of  acceptor,  not  the 
jndividual  drawn  upon,  but  the  individual  by 
whom  the  promise  is  accepted  as  an  equivalent 
for  performance,  by  payment. 


When  the  service  demanded  by  the  do- 
matid-papers,  at  the  charge  of  a defendant, 
is  graduable,  the  pursuer  will  individualize 
the  degree  which  is  the  subject-matter  of  his 
demand  ; that  is  to  say,  in  case  of  compen- 
sation-money for  a wrong  the  precise  sum 
which  he  consents  to  accept. 

After  examining  him  as  to  the  grounds  or 
reasons  on  which  the  fixation  thus  made  of 
the  sum  is  grounded,  the  judge  will  either 
attach  his  provisional  assent  to  that  fixa- 
tion, or  make  such  other  fixation  as  to  him 
shall  see:n  meet ; which  done,  the  sum  so 
provisionally  fixed  upon  will  be  the  sum 
stated  in  his  compliance  or  defence-requiring 
mandate,  as  the  sum  which  will  be  exacted 
of  tlie  defendant,  in  case  of  non-compliance, 
coupled  with  non-response. 

Generally  speaking,  if  the  judge  sees  rea- 
son for  substituting  a fixation  of  his  own  to 
the  fixation  made  by  the  pursuer,  the  sum 
fixed  upon  by  the  judge  will  be  less  than  the 
sum  fixed  upon  by  the  pursuer;  and  in  the 
ordinary  state  of  things,  such  lesser  sum  will, 
by  reason  of  the  self-preference  inherent  in 
human  nature,  be  the  sum  fixed  upon  by  the 
judge.  But  what  may  hapiien  is,  that  in  ad- 
dition to  the  grounds  for  increase  which  have 
presented  themselves  to  the  views  of  the 
party,  others  may  have  presented  themselves 
to  the  more  experienced  eye  of  the  judge; 
in  so  far  as  this  is  the  case,  he  will  present 
them  to  the  view  of  the  pursuer,  giving  him 
at  the  same  time  the  liberty  of  substituting 
the  increased  sum  thence  resulting,to  the  sum 
originally  fixed  upon  as  the  sum  demanded. 

§ 8.  Suits  expeditnble  and  continuous  : con- 
tinuous, essentially  continuous,  and  ac- 
cidentally continuous. 

By  expeditable,  understand  capable  of  be- 
ing terminated,  so  far  as  depends  upon  the 
issuingofthe  ultimate  decree,  andconsequent 
imperative  execution-ordering  mandate,  ter- 
minated on  the  day  next  to  that  of  the  ad- 
mission of  an  applicant,  in  the  character  of 
pursuer,  or  say  demandant. 

All  factitious  delay  being  injustice  while  it 
lasts,  all  suits  are,  under  the  greatest  happi- 
ness-principle presumed  to  be  expeditable  in 
the  abo\  e sense  ; that  is  to  say,  that  in  every 
instance  for  the  justification  of  the  correspon- 
dent delay  — of  the  delay  occasioned  by  their 
being  not  expedited,  some  special  reason  will 
require  to  be  given. 

By  a continuous  suit,  understand  every 
suit  which  is  not  as  above  expeditable,  and 
expedited  ; or  say  7ion-erj>editable  suit. 

A suit  to  which  it  happens  to  have  been 
a non-expedited  suit,  has  been  rendered  so 
either  by  its  own  nature,  or  by  accidental 
circumstances,  with  which  a suit  of  any  sort 
naturally  expeditable,  is  not  so  liable  to  be 
attended. 
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Every  suit  which  is  complex  is,  according 
tr>  the  degree  of  its  complexity,  capable  of 
being  continuous  in  its  own  nature.  For  the 
inodes  of  complexity,  see  Scotch  Reform, 
Delay  and  Complication  Tables,  Vol.  V. 

When,  for  the  purpose  of  the  suit,  money 
or  money’s  worth  requires  to  be  either  col- 
jected  or  distributed,  or  both  collected  and 
distributed  — collected  from  various  persons 
— distributed  among  various  persons,  — such 
suit  cannot  fail  to  be  in  a greater  or  less  de- 
gree continuous. 

Every  such  collection  and  distribution  suit 
supposes  a trust,  created  for  the  purpose  : a 
person  constituted  a trustee  for  tlie  purpose 
of  transferring  the  subject-matter  of  tlie  suit 
to  an  intended  benefitee,  or  aggregate  of  in- 
tended benefitees. 

The  original  trustee  will  in  this,  as  in  all 
cases,  be  the  legislature  : but  for  the  purpose 
of  the  fulfilment  of  the  trust,  giving  effect 
to  the  benefit  intended  by  the  creation  of 
the  trust,  the  legislature  may  either  locate, 
or  endeavour  to  locate  the  trustee,  by  its  own 
immediate  and  single  authority,  or  by  the 
intervention  of  some  person  or  persons  ap- 
pointed by  it  for  the  purpose.  This  person 
or  persons  are  either  a [lerson  or  persons  at 
large,  or  the  judge  : when  it  is  the  judge, 
a[iplication  must  of  necessity  be  made  to  him 
for  that  purpose.  Call  it  a tiust-demanding, 
or  trusteeship-demanding  application. 

Of  trusts  created,  and  accordingly  trustees 
located,  or  say  constituted,  examples  are  the 
following : — 

1.  In  contemplation  of  insolvency,  a person 
in  whose  apprehension  the  amount  of  his  as- 
sets (including  money  in  hann,  and  credits 
or  any  debts  due  to  him)  fails  of  being  equal 
to  the  amount  of  his  debts  — that  is  to  say, 
the  money  due  from  him  — locates  the  aggre- 
gate of  his  assets  in  the  hands  of  a trustee  or 
trustees,  to  the  intent,  that  after,  or  during 
the  reduction  of  the  whole  to  the  shape  of  an 
aggregate  sum  of  money,  distribution  of  such 
aggregate  sum  of  money  may  be  made  among 
his  creditors,  each  receiving  the  same  pro- 
portion of  the  debt  due  to  him. 

Here  may  be  seen  in  this  case — I .Trustor, 
the  apprehended  insolvent;  2.  Trustee  or 
trustees,  the  person  into  whose  possession 
the  money  in  hand,  and  the  power  of  collect- 
ing the  money  not  in  hand,  is  transferred  ; 
3.  Intended  benefitees,  the  creditors.  Use 
of  this  disposition,  putting  it  out  of  the  power 
of  the  apprehended  insolvent  to  -ransfer  to 
any  creditor  more  or  less  than  that  which  is 
regarded  as  his  proportionate  and  due  share 
a.s  above. 

2.  Of  the  proprietor  of  a mixed  stock  of 
property,  the  decease  takes  place ; to  some 
person  or  persons,  one  or  more,  the  greatest 
nappiness-principle  manifestly  requires  that 
transfer  shall  be  made  of  it.  If  (in  virtue 
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of  an  appropriate  disposition  of  the  law)  by 
the  deceased  himself,  appointment  of  this  or 
these  post-obituary  successor  or  successors  baa 
been  made  in  a will,  he  or  they  are  in  that 
case,  in  the  language  of  English  law,  termed 
executor  or  executors.  In  default  of  such  ap- 
pointment of  an  executor,  the  law  has,  by 
enactments  of  its  own,  appointed  the  trus- 
tee or  trustees  for  this  purpose  : say  in  that 
same  language,  an  administrator  or  adminis- 
trators. 

But  should  the  law  be  so  worded,  or  the 
parties  in  question  so  circumstanced,  that 
persons  more  than  one,  to  the  exclusion  of 
others,  demand  to  be  rcctnvcd  as  administra- 
tor or  administrators,  or  no  person  is  willing 
to  act  in  that  capacity,  and  for  that  purpose 
to  take  upon  himself  the  burthen  of  the 
trust,  — in  that  case  it  will  rest  with  the 
judge  to  make  the  appoizitment;  and  the  ques- 
tion, who  shall  be  the  trustee  or  trustees  so 
appointed,  will  be  the  subject-matter  of  the 
suit. 

Note,  that  in  case  no  person  should  be 
desirous,  and  thence  no  person  applying,  the 
nature  of  the  case  requires  that  on  some  per- 
son  or  persons,  the  obligation  of  taking  upon 
himself,  and  giving  execution  to  the  power 
in  question,  must  be  imposed;  for  wliat  is 
continually  happening  is,  that  among  the 
persons  by  whom  the  vacant  mass  of  property 
may  come  to  be  shared,  are  those  who  are 
neither  fit  nor  able  to  give  execution  to  such 
powers  of  themselves. 

§ 9.  JDistribuiive-seehing  suits. 

Suits  at  large,  and  f/tsgriiu/zue-demanding, 
or  say,  distributive-see/o’w^  suits : into  the.«e 
two  sections  may  the  aggregate,  composed  of 
non-inculpative  suits,  be  divided. 

By  a distributive-seeking  suit,  understand 
a suit,  in  and  by  which  the  benefit  sought  to 
be  obtained  is  an  aliquot  part  of  a mass  of 
property  of  whatsoever  kind  ; that  is  to  say, 
whether  it  be  a portion  of  the  subject-matter 
or  subject-matters  themselves,  or  say  the  ef- 
fects, as  in  common  usage ; or  a portion  of 
the  value  of  them  as  determined  by  sale. 

In  every  such  case,  for  the  giving  effect  to 
the  suit,  two  decrees  will  be  requisite:  one 
by  which  commencement  is  given  to  the  ag- 
gregate operation  of  distribution  : the  other, 
by  which  termination  is  given  to  the  aggre- 
gate operation  demanded  ; that  is  to  say,  the 
distribution  of  the  effects. 

Exceptions  excepted,  of  the  aggregate  which 
is  the  subject-matter  of  the  distribution,  the 
composition  may  be  infinitely  diversified.  For 
the  different  modifications,  of  which  the  sub- 
ject-matter of  property,  that  is  to  say,  of 
proprietary  rights  and  pow’ers  is  susceptible, 
seeNon-penal  Code,  Proprietary  Rights,  their 
modifications. 

Occurrences  by  which,  on  the  part  of  tha 
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proprietor,  the  need  of  demand  for  distri- 
bution is,  or  is  capable  of  being  produced, 
are  the  following:  — 

1.  Death  of  the  proprietor. 

2.  Insanity — relative  insanity — on  the  part 
of  the  proprietor. 

3.  Latentcy  of  the  proprietor. 

4.  Insolvency  at  large,  on  the  part  of  the 
proprietor. 

5.  Insolvency  on  the  part  of  the  proprie- 
tor in  the  case  in  w'hich  it  is  termed  bank- 
ruptcy. 

In  the  case  of  the  death  of  the  proprietor, 
the  title  of  the  demand  for  the  distribution 
may  have  either  of  two  efficient  causes : — 

1.  Testamentary  disposition  made  by  the 
deceased,  with  the  concurrence  of  the  legis- 
lature. 

2.  Disposition  made  by  the  legislature,  in 
so  far  as  such  disposition  has  failed  of  having 
been  made  by  the  deceased. 

In  each  of  these  several  cases,  two  distin- 
guishable services,  the  one  succeeding  the 
other,  are  demanded  at  the  hands  of  the 
judgei  the  one  the  initiative,  the  other  the 
consummative. 

Of  the  initiative  service,  performance  is 
made  by  conferring  on  some  person  or  per- 
sons, in  so  far  as  is  requisite  for  the  purpose, 
right  and  powers  the  same  as  were  possessed 
by  the  proprietor  in  question  at  the  moment 
of  the  happening  of  the  occurrence.  I'he 
purpose  of  this  transfer  being  the  conferring 
of  tlie  benefit  in  question  on  some  person  or 
persons  other  than  him  or  them  into  whose 
possession  the  subject-matter  in  question  is 
to  be  made  to  pass,  — the  consequence  is, 
that  such  person  or  persons  are,  in  respect  of 
the  obligation  conferred  on  him  or  them,  a 
trustee  or  trustees.  A trust  is  created,  in 
respect  of  which  the  legislature  is  trustor  or 
trust  founder : such  new  possessor  or  pos- 
sessors, trustee  or  trustees : all  persons  by 
whom  it  is  intended  that  aliquot  parts  of  the 
^^ggregate  subject-matter  of  distribution  shall 
be  received,  are  intended  benefitees. 

This  case  is  of  the  number  of  those  in 
which  the  interessees,  other  than  parties,  are 
capable  of  having  place,  and  on  either  side, 
or  on  both  sides  of  the  suit. 

This  species  of  suit  is  of  the  number  of 
those  which  may  be  styled  complex  : sources 
of  comple.xity  essential  to  the  case  are  the 
following : 

1.  The  subject-matter  of  the  property  in 
question,  and  thence  of  the  suit. 

2.  Interessees. 

3.  Parties  admitted  on  the  pursuer’s  side. 

4.  Parties  admitted  on  the  defendant’s  side. 

§ 10.  Several  Suits  against  the  same  person, 
how  ccmbinable. 

■^atsoever  be  the  number  of  ■demands 
which  a pursuer  has  against  a defendant,  if 


there  be  but  one  pursuer  and  one  defendant, 
they  may  be  carried  on  together ; and  so  they 
ought  to  be,  if  either  in  respect  of  the  direct, 
or  in  respect  of  the  collateral  ends  of  justice, 
any  preponderate  advantage  be  by  such  con- 
junction gained. 

In  the  hitherto  current  practice,  such  con- 
junction has  everywhere  had  place  in  sundry 
cases;  to  wit,  in  every  instance  in  which 
demands  in  any  number  are  customarily  in- 
cluded under  one  and  the  same  name. 

Such  complexity  may  have  place  on  one 
side  only,  or  on  both  sides : on  the  part  of 
the  pursuer  only,  or  on  the  part  of  the  pur- 
suer and  that  of  the  defendant  likewise. 

Advantages  from  this  conjunction,  when 
it  takes  place  on  the  pursuer’s  side  alone,  are 
as  follows. 

I.  Advantage  to  the  pursuer  ; — 

He  may  obtain  at  once  the  security  suffi- 
cient for  the  eventual  obtainment  of  satisfac- 
tion in  respect  of  all  of  them : whereas,  if 
admitted  to  adduce  them  no  otherwise  than 
successively,  the  result  might  be,  that  after 
obtaining  adequate  security  in  respect  of  the 
first,  security  in  respect  of  all  the  rest  might 
vanish  and  be  lost. 

II.  Advantage  to  the  defendant : — 

1.  By  his  learning  and  viewing  at  once 
the  whole  extent  of  his  responsibility,  his 
mind  might,  in  so  far,  to  wit,  as  against  all 
demands  from  that  individual,  be  compara- 
tively at  ease:  he  would  see  in  its  w'hole  ex- 
tent, the  burthen  capable  of  being  imposed  on 
him  — the  burthen,  for  his  exoneration  from 
which  he  w’ould  have  to  provide. 

2.  In  case  of  cross  demands,  the  defendant 
would  have  no  more  to  do  than  to  pay  or 
paform  the  difference,  instead  of  paying  or 
performing  the  whole  in  the  first  instance  : 
with  respect  to  which  he  might  perhaps  be 
unable  ; and  if  able,  subject  to  the  accident 
of  not  being  able  to  obtain  the  effect  of  his 
demand  against  the  pursuer. 

III.  Advantage  mutual  to  both  parties  : — 

The  same  attendance,  thence  the  same 

journey  from  home  to  the  judicatory,  might 
serve ; and  would  serve  for  any  number  of 
demands  and  cross  demands. 

IV.  Advantage  to  third  persons  : — 

In  the  same  manner  as  in  the  attendance  of 
the  parties,  a single  attendance  on  the  part 
of  witnesses,  might  serve,  instead  of  two  or 
more  attendances.  So  in  the  situation  of  mis- 
sionary judicial  functionary,  a single  act  of 
accersition  or  prehension,  personal  or  real, 
instead  of  two  or  more. 

But  be  the  number  of  distinguishable  de- 
mands thus  conjoinable  with  advantage  ever 
so  small,  or  ever  so  great,  they  should  not 
the  less  be  kept  distinct,  and  characterized 
each  by  its  generic  and  specific  name,  with 
indication  added  of  the  evidences  from  which 
they  respectively  receive  their  support. 
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Advantages  from  the  distinctness  of  de- 
scription are  as  follows  : — 

1 . On  the  part  of  all  persons  concerned — to 
wit,  parties,  assistants,  judge,  and  registrar  — 
clearness  in  the  conception  entertained  of  the 
several  demands, with  their  grounds  in  respect 
of  law  and  fact,  would  thus  be  maximized. 

2.  In  regard  to  probation,  whatsoever 
order  turned  out,  upon  inquiry,  to  be  best 
adapted  to  the  ends  of  justice,  direct  and 
collateral,  might,  and  naturally  would  be, 
given  to  the  several  masses  of  evidence,  and 
in  case  of  need,  to  the  several  masses  of  ar- 
gumentation. 

3.  In  divers  cases,  the  grounds  of  demand 
in  point  of  law  capable  of  applying  to  the 
same  fact,  are  so  nearly  contiguous  as  to  be 
dilTicultly  distinguishable,  especially  by  a pur- 
suer, antecedently  to  judical  examination. 
For  these  cases,  provision  has  been  made  in 
Ch.  XII.  § 5,  Pursuer's  Inilialonj  Applica- 
tion Demund  how  amendable : according  to  the 
evidence,  for  placing  the  demand,  and  conse- 
quent execution,  upon  adifferent  footing  from 
that  originally  alleged. 

By  the  here  proposed  unlimited  conjunc- 
tion of  demands,  facility  may,  on  various 
occasions,  be  given  to  such  law-alleyation- 
umendments. 

§11.  Common-law  and  equity  suits,  — imagi- 
nary, their  distinction. 

To  every  one  who  will  suffer  himself  to 
think,  and  who  in  thinking  will  consider  the 
system  of  procedure  as  a means  to  an  end, 
and  that  end  the  giving  execution  and  effect 
to  the  substantive  branch  of  the  law  to 
which  it  is  an  appendage,  it  will  be  suffi- 
ciently evident  that  the  distinction  betw-een 
common  law  and  equity  is  purely  arbitrary 
and  imaginary.  Common-law  procedure,  in 
so  far  as  it  is  anything  better  than  a system 
of  depredation  and  oppression,  has  for  its 
several  ends  the  giving  execution  and  effect 
to  the  substantive  branch  of  the  law  : of  equi- 
ty, if  it  be  anything  better  than  a system  of 
depredation  and  oppression,  the  same  may  be 
said.  Common-law  procedure  has  for  its  sub- 
ordinate object  the  elicitation  of  the  facts 
which,  if  proved,  the  pursuer  relies  on,  as  con- 
stituting his  right  or  title  to  the  service  de- 
manded by  him  at  the  bands  of  the  judge,  as 
promised  to  him  by  the  article  of  law,  which 
the  demand  takes  for  its  ground. 

Equally  true  is  this,  when  predicated  of 
equity  instead  of  common  law. 

This  distinction,  then,  has  nothing  in  it 
that  is  natural,  nothing  that  belongs  in  com- 
mon to  man  at  large,  or  so  much  as  to  civilized 
men  anywhere  : w'hat  it  is  the  result  of,  is 
altogether  peculiar  to  British  soil,  and  Bri- 
tish practice.  Originally  it  was  a conflict,  lat- 
terly a compromise,  between  two  contending 
powers — the  one  called  spiritual,  in  contra- 
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distinction  to  the  other  called  temporal the 

former  having  for  its  sanction  that  which  bears 
the  name  of  the  religious. 

So  much  for  the  origin.  As  to  the  effect, 
the  broad  line  of  distinction  is  that  between 
what  is  transient  and  what  is  continuous  ; a 
distinction  in  the  political  nosology,  analo- 
gous to  that  between  acute  and  chronical  in 
the  natural  nosology. 

In  a case  of  which  the  common-law  judi- 
catories take  cognizance,  there  is  but  one 
demand  cither  altogether  simple,  or  in  but 
a comparatively  slight  degree  complex ; in 
a case  where  the  judicatories  called  equity 
courts  take  cognizance,  the  subject-matter 
of  demand  is  to  an  indefinite  degree  complex  : 
the  common-law  mode  of  procedure  did  not 
in  its  origin  comprise,  and  does  not  at  this 
time  comprise  power  adequate  to  the  afford- 
ing satisfaction  to  the  demand. 

A case  of  account  may  serve  for  example. 

§ 12.  Account  suits 

By  an  account  suit,  understand  any  suit  on 
the  occasion  and  in  the  course  of  w'hich  cog- 
nizance is  taken  of  demands  more  than  one, 
on  both  sides  or  on  either  side,  originating 
respectively  from  efficient  causes  of  right  or 
titles,  more  than  one. 

Whatever  be  the  cause  or  causes  of  it,  it 
is  desirable  that  to  all  suffering  on  both  sides, 
or  on  either  side,  from  whatsoever  cause  ori- 
ginating, a termination  should  be  put  as  soon 
as  possible.  Interest  reipublicae  (says  the 
Roman  maxim)  vt  sit  finis  litum  : still  more 
strongly  and  manifestly  is  it  the  interest  of 
the  individuals  concerned. 

Accordingly,  on  what  occasion  soever  a 
party  on  each  side  is  come  info  the  presence 
of  the  judge,  before  their  departure  he  will 
take  the  requisite  course  for  ascertaining 
whether  between  them  any,  and  if  any,  what 
causes  of  disagreement  have  place  : any  cause 
or  causes  of  complaint  on  either  side  at  the 
charge  of  the  other:  complaint  of  any  such 
wrong,  for  which  it  is  in  the  pow’er  of  the 
judicial  authority  to  apply  a remedy. 

§ 13.  Suits  summary  and  chronical.. 

By  a summary  suit,  understand  a suit  dis- 
patched at  the  Hid  of  the  smallest  length  of 
time:  by  a chronica]  suit,  a suit  dispatched 
at  the  end  of  any  greater  length  of  time. 

Considered  as  descriptive  of  the  sort  of 
suit,  the  only  difference  between  a summary 
and  a chronical  suit  is  — that  whereas  a sum- 
mary suit  may  be  dispatched  at  the  end  of  the 
smallest  length,  a chronical  suit  cannot  be 
dispatched  till  at  the  end  of  a greater  length 
of  time. 

A suit  of  any  sort  may  last  for  any  the 
greatest  length  of  time;  the  absence  of  a ne- 
cessary witness,  or  piece  of  real  or  written 
evidence,  suffices  to  produce  this  effect. 
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Generally  speaking,  a suit  will  be  likely  to 
be  the  more  lengthy  the  more  complex  it  is. 
But  some  modes  of  complexity  may  be  apt  to 
produre  greater  lengthiness  than  others. 

The  case  in  which  the  length  of  the  suit  is 
at  its  minimum,  is  when  on  tlie  initiatory  ap- 
plication it  is  dismissed. 

Of  a suit  which  is  not  terminated  by  dis- 
missal at  the  end  of  the  initiatory  application, 
the  least  duration  is  that  w'hich  commences 
with  the  commencement  of  the  initiatory  ap- 
plication, and  terminates  with  the  termination 
of  the  first  mutual  meeting. 

Where  the  pursuer  is  permitted,  and  the 
defendant  required  to  attend  in  person,  by  far 
the  greatest  number  of  suits  are  actually  thus 
summary. 

Such,  then,  ought  to  be  considered  as  the 
standard  duration:  in  such  sort,  that  for  any 
greater  duration  some  special  cause  shoidd  be 
looked  for,  and  required  to  be  assigned. 

When  the  parties  are  both  or  either  of  them 
in  the  judge’s  chamber,  in  presence  of  each 
other,  of  the  judge  and  of  the  auditors,  every 
such  case  is  provisionally  presumed  to  be  a 
summary  case : if  adjournment  be  made  of  it 
to  another  ordinary  sitting,  or  an  appointed 
sitting,  it  must  be  because  at  such  first  sitting 
the  evidence  is  not  in  such  a state,  that  upon 
the  ground  of  it  an  apt  decision  can  be  pro- 
nounced. 

§ 14.  Quasi  suits,  or  say  incompletely 
organized  suits. 

Of  the  actors  capable  of  being  employed 
with  advantage  in  the  judicial  drama,  a list 
has  been  given  in  the  Constitutional  Code. 

Without  the  idea  of  those  characters  at  the 
least,  the  idea  of  a judicial  drama,  in  any  of 
its  ordinary  forms,  cannot  be  so  much  as 
conceived.  These  are,  — 

1.  A person  by  wdiom  the  demand  is  made  : 
call  him  a pursuer. 

2.  A person  at  whose  charge  the  demand 
is  made  ; call  him  a proposed  defendant.* 

3.  The  person  to  whom  the  demand  is  ad- 
dressed, and  at  Avhose  hands  the  service 
necessary  for  the  accomplishment  of  it  is  de- 
manded : call  him  the  judge. 

The  idea  of  a completely  composed,  or 
constituted  suit,  being  thus  established,  a 
description  is  now  capable  of  being  given 
of  two  species  of  incompletely  constituted 
suits : — . 

I.  Incompletely  constituted  suit  the  first: 

Parties,  — judge  and  proposed  defendant. 

• By  giving  to  a person,  at  who.se  charge  a 
demand  is  made,  the  appellation  of  defendant, 
much  confusion  is  produced:  much  confusion, 
and  moreover,  much  oppression  and  injustice. 
Gan  it  be  otherwise,  when  a person,  who  is  ut- 
terly unable  to  defend  himself,  is  spoken  of,  and 
accordingly  dealt  with,  as  if  he  were  actually 
defending  himself  ? 


Wanting,  or  as  grammarians  say,  caret,  a dis- 
tinct  pursuer.  In  the  person  of  the  judge,  the 
functions  of  judge  and  pursuer  are  united. 

Exemplifications  of  this  sort  of  things  are — 

1.  In  English  practice  — on  the  adjustment 
of  accounts  in  non-penal  cases  — an  audit 
court.  Defendant  the  accountant.  Here  no 
demand  is  made , but  the  accountant  being 
confessedly  a debtor,  he  is  called  upon  to 
exhibit  evidence,  the  effect  of  which,  if  cre- 
dited, will  be  in  each  instance  to  exonerate 
him  from  the  obligation  of  paying  the  money 
in  question  in  the  character  of  a debtor. 

2.  In  German  practice,  in  a certain  class 
of  penal  cases,  there  is  an  entire  branch  of 
procedure  distinguished  by  the  appellation  of 
inquisitional  or  inquisitorial:  defendant,  or 
proposed  defendant,  in  this  case  the  inquisi- 
tor; such  is  the  appellation  by  which  he  is 
distinguished.  In  the  opposite  case,  accusa- 
torial is  the  name  given  to  the  mode  of  pro- 
cedure. 

3.  In  Spain,  this  species  of  judicatory,  if  at 
all  employed,  has  been  seldom  heard  of,  but 
as  applied  to  that  branch  of  penal  suits  which 
applies  to  offences  affecting  religion. 

II.  Incompletely  constituted  suit  the  second: 
Parties,  1.  A pursuer;  2.  The  judge;  caret 
the  defendant.  By  the  judge,  in  conjunction 
with  his  own,  this  part  is  also  acted. 

Exemplification  is,  — 

In  English  practice,  the  species  of  judica- 
ture called  a court  of  claims. 

CHAPTER  XV. 

SUITS,  CONTINUANCE  OF. 

The  original  applicant  having  been  admitted, 
and  this  same  applicant,  or  (in  the  case  where 
he  is  but  an  informant)  another  individual, 
or  (in  conjunction  with  him,  or  in  his  stead) 
the  government  advocate,  being  admitted 
pursuer ; and  the  pursuers,  if  more  than  one, 
and  the  defendants,  if  more  than  one,  ascer- 
tained and  noted  down  as  such : the  portion 
of  law  of  which  the  legal  part  of  the  assumed 
cause  of  right  is  constituted  being  also  ascer- 
tained, to  wit,  by  the  demand-paper,  in  which 
the  pursuers  (if  more  than  one)  will  have 
joined:  all  the  remaining  operations  (the  in- 
cidental excepted)  which  are  capable  of  hav- 
ing place  during  the  continuance  of  the  suit, 
(or  say,  all  the  operations  that  are  capable  of 
having  place  between  those  performed  at  the 
commencement  as  above,  and  the  issuing  of 
the  decree  by  which  execution  or  dismissal 
has  place)  — are  composed  of  probation,  with 
or  without  counter-probation,  exhibition  of 
appropriate  evidence  on  the  pursuer’s  side, 
with  or  without  exhibition  of  appropriate 
evidence  on  the  defendant’s  side 

Of  the  diversification  which  the  matter  of 
which  the  proof  is  capable  of  being  composed. 
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or  say,  of  tlie  matter  of  proof  or  probative  ! 

matter  — is  susceptible,  exhibition  has  been  ! 
made  under  the  head  of  Evidence.  Suscep- 
tible of  the  same  diversification  is  the  pnus 
of  persons  distinguished  by  the  appellation  of 
evidence-holders : one  sort  of  evidence-holder 
being  of  the  sort  at  whose  command  is  evi- 
dence of  the  sort  in  question : the  evidence- 
holder  of  another  sort,  he  at  whose  command 
is  evidence  of  another  of  those  same  sorts. 

Tilings  being  in  this  state,  what  shall  be 
theordcrof  proceedings?  Answer:  That  which 
is  prescribed  by  the  delay-minimizing  princi- 
ple and  the  corresponding  rules.  Elicit  every 
article  of  evidence  as  soon  as  may  be.  E.x- 
ceptions  excepted,  inaliility  within  the  time  in 
question  to  obtain  one  piece  of  evidence,  af- 
fords no  reason  for  omitting,  for  any  length  of 
time,  to  obtain  any  other  piece  of  evidence, 
much  less  for  omitting  the  second  piece  of 
evidence,  till  the  expiration  of  the  whole 
length  of  time  which  must  elapse  before  the 
first  piece  of  evidence  can  have  been  ob- 
tained. 

Exceptions  will  be  the  following,  on  the 
supposition  that  the  matter  of  fact  has  in 
each  case  respectively  been  rendered  prepon- 
dcrateiy  probable : — 

1.  RcMilt  of  the  acceleration,  misdecision. 

2.  Result  of  the  acceleration,  to  a prepon- 
derant amount,  addition  to  the  expense. 

Neither  of  these  cases  presents  itself  as  of 
a nature  to  be  frequently,  if  at  all,  exempli- 
fied. 

A case  in  which  the  production  of  misde- 
cision might  be  probabilized,  is  that  where, 
if  an  antecedently  exhibited  piece  of  evidence 
were  made  known  to  the  person  at  whose 
hands  a subsequent  piece  of  evidence  is  re- 
quired, it  might  have  produced  the  effect  of 
sinister,  that  is  to  say,  mendacity-assisting 
information,  or  say  instruction.  But  from 
the  observation  of  this  danger,  the  practical 
conclusion  and  correspondent  rule  is  — when 
the  evidence  in  question  has  been  elicited, 
keep  it  during ’the  requisite  length  of  time 
undivulged;  not  abstain  from  eliciting  it. 

But  for  whatever  reason,  in  regard  to  evi- 
dence, exceptions  excepted  as  above,  it  is 
right  that  in  no  instance,  of  any  piece  of  evi- 
dence, should  the  elicitation  be  purposely 
delayed,  so  is  it,  and  for  the  same  reason,  that 
no  factitious  delay  should  be  interposed  be- 
tween the  ascertainment  of  the  person  or 
persons,  if  any,  who  are  concerned  in  point 
of  interest  to  be  admitted  as  co- pursuers; 
or  the  person  or  persons  who,  on  the  account 
of  the  pursuer  or  pursuers,  or  on  their  own 
account  respectively,  are  concerned  in  point 
of  interest,  in  being  constituted  co-defen- 
tlanls. 

Before  an  applicant,  whether  proposed  pur- 
suer or  informant,  is  dismissed  from  the  jus- 
ti'e-chamber,  — in  relation  to  every  person,  if 


any,  of  whom  by  such  applicant,  indication 
has  been  given  of  his  being  likely  to  be  able 
to  afford  evidence  likely  to  be  relevant  and 
material  to  the  subject-matter  of  the  applica- 
tion, in  such  sort  as  to  be  fit  to  enter  into 
the  grounds  of  the  judge’s  decrees,  opinative 
and  imperative,  in  con.sequence  of,  and  corre- 
spondent to,  such  application;  — it  will  be 
for  tlie  care  of  the  judge,  by  means  of  an  ap- 
jiropriatc  mandate,  to  elicit  from  such  appli- 
cant, indication  in  so  fiir  as  he  is  able  to  afford 
it,  respecting  the  trustworthiness  of  such  evi- 
deuce  as  may  be  obtainable  from  that  source, 
and  the  means  of  obtainment  in  relation  to 
such  evidence. 

Name  of  the  mandate  issued  for  this  pur- 
pose, a supposed  and  proposed  evidence-hol- 
der’s description-requiring  mandate. 

Heads,  under  every  one  of  which,  matter 
of  the  indication,  or  say  information,  sought 
for  by  such  mandate,  will  require  to  be  in- 
serted, or  Ignorance  declared,  are  the  follow- 
ing : — 

1.  Name:  surname  and  Christian  name,  o; 
the  equivalent,  included. 

2.  Condition  in  respect  of  occupation. 

3.  Condition  in  respect  of  marriage. 

4.  Condition  in  respect  of  abode. 

5.  Matter  of  fact,  in  relation  to  which  he  is 
expected  to  be  able  to  furnish  evidence. 

6.  Nature  of  the  evidence  which  he  is  ex- 
pected to  be  able  to  furnish. 

7.  Condition  in  respect  of  sex. 

8.  Condition  in  respect  of  age. 

In  relation  to  these  several  topics,  by  him- 
self, or  with  the  assistance  of  tlie  registrar, 
the  judge  will  elicit  the  appropriate  informa- 
tion by  viva  voce  interrogation  ; the  registrar 
making  minutation  and  recordation  accord- 
ingly, until  the  matter  of  the  mandate  has  been 
completed;  and  in  relation  to  such  m.atter,  the 
applicant  will  be  required,  by  his  signature,  in 
relation  to  such  heads  separately,  or  in  rela- 
tion to  the  whole  collectively,  to  make  known 
his  assent  or  dissent.  In  case  of  his  dis.^ent 
to  the  matter  of  the  entry  made  in  relation  to 
such  head,  the  process  of  elicitation  will  be 
continued  till  some  proposition  be  elicited 
from  him,  to  which  his  signature,  in  token  of 
assent,  has  been  attached. 

In  so  far  as  ascertained,  according  to  the 
relation  they  respectively  bear  to  the  suit, 
and  their  respective  local  situation,  issue  to 
them,  or  for  them,  the  mandates  following;  — 

I.  To  an  expected  pursuer  or  co-pursuer  — 

Pursuership  or  co-pursuership  acceptance, 
or  refusal-requiring,  mandate. 

In  this  case,  in  conjunction  with  the  man- 
date, the  registrar  will  transmit  an  exemplar 
of  the  original  pursuer’s  demand-paper,  vith 
directions,  or  say  instructions,  indicative  of  the 
mode  of  expressing  such  acceptance  or  refusal, 
as  the  case  may  be:  together  with  order  for 
the  retransmission  of  it  when  filled  up,  and 
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the  means  of  securing  communication  with 
him  thenceforward  : and  information  as  to  the 
consequences  in  each  case,  with  reference  to 
his  interest. 

Appropriate  formulary; 

Addressee,  the  party  him  or  herself,  as  con- 
tradistinguiihable  from  a guardian. 

1.  Name  of  the  suit. 

2.  Pursuer’s  personal  description. 

3.  This  is  to  require  you  either  to  consent  to 
the  becoming,  from  the  day  of  your  receiving 
this,  co-pursuer  with  (naming  him  or  them,) 
or  to  decline  the  being  so. 

4.  If  on  or  before  the  [ ] day  of  the 

month  of  [ ] next  ensuing,  this  same 

paper  marked  A,  with  your  acceptance  thereon 
signified,  be  not  received  at  this  office,  you 
will,  accidents  excepted,  be  deemed  to  have 
declined  to  take  upon  you  the  character  of 
co-pursuer  in  the  suit.  In  the  benefits  at- 
tached to  it,  you  will  have  no  part.  In  the 
burthen  liable  to  be  attached  to  it,  you  will 
have  no  part. 

5.  In  case  of  acceptance,  you  will  retrans- 
mit to  this  office,  after  filling  it  up  according 
to  the  instructions  therein  given,  the  com- 
munication-securing paper  marked  B. 

II.  To  a proposed  defendant  or  co-defen- 
dant — 

Compliance  or  defence-requiring  mandate. 
Of  the  mandate  thus  denominated,  the 
matter  will  be  different,  according  as  the  suit 
is  of  the  non-inculpative  or  the  inculpative 
class. 

In  this  case  also  an  exemplar  of  the  original 
pursuer’s  demand-paper  will  be  transmitted, 
with  appropriate  directions,  or  say  instruc- 
tions, and  information  as  to  the  consequence 
to  him  in  point  of  appropriate  interest. 

Also  with  directions  as  to  the  mode  of 
compliance-rendering,  compliance-promising, 
or  compliance-refusing,  with  grounds  of,  or 
any  reason  for,  non-compliance  or  compliance- 
refusing,  and  communication-securing  infor- 
mation. 

III.  To  a supposed  evidence-holder  — 
Evidence  exhibition-requiring  mandate. 

As  to  place  and  judicatory,  this  will  be  — 

either, 

1.  A hither-calling,  or  say  accersitive  evi- 
dence-exhibition-requiring mandate ; or, 

2.  A thither- sending,  or  say  missive  evi- 
dence-exbibition-requiring  mandate ; or, 

3.  A responsive  evidence-requiring  man- 
date, coupled  with  a paper  of  interrogatories, 
or  any  iriterrogatory  paper  annexed. 

Of  this  interrogatory  paper,  the  object  is 
to  elicit  evidence  (self-disserving  evidence 
included)  from  the  supposed  evidence-holder, 
whether  a party  or  non-party. 


CHAPTER  XVI. 

SUITS  — TERMINATION. 

When  the  suit  is  other  than  a distribution- 
demanding one,  the  times  for  the  termination 
of  every  suit  are  two:  — 

1.  When  all  the  evidence  which  on  both 
sides  the  nature  of  the  individual  case  in 
question  appears  to  have  furnished,  has  been 
elicited  ; understand,  in  a Ibnn  fitted  for  ul- 
timate use. 

2.  When  of  this  or  that  piece  of  relevant 
evidence,  the  existence  of  which  is  more  or 
less  probable,  the  obtainment  is,  in  the  opi- 
nion of  the  judge,  physically  or  prudentially 
impracticable. 

In  the  first  case,  the  definitive  decree  will 
be  absolute. 

It  will  be  so  in  the  case  of  every  one  of 
the  four  species  of  suits  following : — 

1.  Noninculpative. 

2.  Inculpative,  but  not  criminative. 

3.  Criminative,  and  purely  public. 

4.  Criminative,  and  publico-private. 

Correspondent  to  the  nature  of  the  reme- 
dies to  be  granted,  — and  thence  to  the  nature 
of  the  remedy,  the  application  of  which  is 
the  subject-matter  of  the  ultimate  service 
demanded  by  the  suit, — will  be  the  operations, 
the  performance  of  which  will  be  the  subject- 
matter  of  the  mandate  by  which  the  decree 
is  expressed.  As  to  these,  see  Penal  Code, 
Part  II.  Remedies  collectively. 

In  the  other  case  it  may,  as  in  the  opinion 
of  the  judge  may  seem  most  meet,  be  either 
absolute  or  conditional. 

If  absolute,  and  in  favour  of  the  pursuer’s 
side,  it  will  by  the  imperative  part  of  it,  order 
execution  and  effect  to  be  given  to  the  cor- 
respondent portion  of  the  substantive  law. 

If  absolute,  and  in  favourof  the  defendant’s 
side,  it  will,  by  the  imperative  branch  of  it, 
pronounce  dismissal ; dismissal,  to  wit,  of  the 
pursuer  and  his  suit,  iidiibiting  him  from 
making  any  ulterior  application  to  that  same 
judicatory  in  respect  of  it. 

In  this  case,  provision  is  made  for  securing 
judicatories,  and  suitors  in  the  character  of 
proposed  defendants,  from  vexation  by  unduly 
reiterated  pursuit. 

The  decree  being  conditional,  it  may  be  so 
in  either  of  two  modes  : — 

1.  In  favour  of  the  pursuer’s  side,  but  re- 
versible simply,  or  modifiable,  in  the  event  of 
the  exhibition  of  this  or  that  piece  of  evi- 
dence by  which  the  pursuer’s  right  would  be 
established,  or  the  non-exhibition  of  this  or 
that  piece  of  evidence  by  which  the  exist- 
ence of  the  alleged  right  of  the  pursuer 
would  be  disproved. 

2.  In  favour  of  the  defendant’s  side,  but 
simply  reversible,  or  modifiable,  in  the  event 
of  the  exhibition  of  this  or  that  piece  of  evi- 
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dence  by  which  the  pursuer’s  title  would  be 
established,  or  the  uon-exbibition  of  this  or 
that  piece  of  evidence  by  which  the  existence 
of  the  alleged  right  of  the  pursuer  would  be 
disproved. 

In  both  cases  it  will  rest  with  the  judge  to 
determine,  which  of  any  collateral  security 
shall  be  afforded  by  the  party  in  favour  of 
whom  the  conditional  and  defeasible  decree 
is  pronounced  : in  the  event  of  the  condition 
not  being  fulfilled,  or  being  disfulfilled,  as  the 
case  may  be. 

On  this  occasion,  he  will  elicit  in  the  way 
of  evidence,  and  hear  in  the  way  of  argumen- 
tation, what  the  party  demanding  such  col- 
lateral security  has  to  allege  in  support  of  such 
his  demand  ; and  what,  if  anything,  the  party 
opposing  this  demand  has  to  allege  in  opposi- 
tion to  it. 

If  the  suit  be  a distribution-demanding  one, 
two  decrees,  to  wit,  an  initiative  and  a con- 
suinmative,  have  place. 

By  tl»e  initiative  decree,  the  cause  of  in- 
quiry, or  say  of  examination,  preparatory  to 
the  distribution,  is  determined  to  be  entered 
upon. 

By  the  consummative  decree,  the  inquiry 
is  declared  to  be  terminated  ; and  by  the  ap- 
propriative  mandate,  the  distribution  deter- 
mined upon,  as  the  result  of  the  inquiry 
stands  expressed. 

Whenever  a suit  receives  its  termination, 
it  is  by  a pair  of  decrees,  the  opinative  and  the 
recordati ve ; with  or  without  a third,  the  com- 
pensative: with  reference  to  the  two  principal 
decrees,  it  is  adjectitious  or  supplementary. 

The  opinative  decree  is  either  simple  or 
mixed:  simple,  when  in  favour  either  solely 
ofthe  pursuer’s,  or  solely  of  the  defendant’s 
side,  there  being  but  one  party  on  each  side; 
mixed,  if  partly  in  favour  of  one  side,  partly 
in  favour  of  the  other;  so  likewise  if  there 
be  any  distinction  made  as  between  party 
and  party  on  either  or  both  sides. 

When,  either  on  the  ground  of  law,  or  on 
the  ground  of  fact,  the  pursuer  fails  to  prove 
the  justice  of  his  demand  to  the  effective  ser- 
vice, which  at  the  charge  of  the  defendant  he 
demands  at  the  hands  of  the  judge,  through 
the  means  of  his  judicial  service,  the  tenor  of 
the  opinative  decree  is  — failure  in  the  ques- 
tion of  fact;  failure  in  the  question  of  law  ; or 
failure  in  the  question  of  fact,  and  failure  in 
the  question  of  law. 

Of  the  correspondent  decree  — the  tenor 
in  this  case  is,  pursuer,  your  pursuit  is  dis- 
missed— let  it  cease. 

Tenor  of  the  compensative  decree  : Pay  to 
the  defendant  compensation-money[so  much]: 
(if  there  be  expense  or  vexation  to  any 
person  in  the  character  of  defendant.)  For 
delay  of  justice  by  useless  occupation  of 
judite's  time,  pay  to  the  helpless  litigants 
fund  [so  much.] 


Although,  by  the  present  supposition,  the 
suit  may  and  does  receive,  and  is  accordingly 
supposed  to  have  received  its  termination  in 
the  course  of  the  same  hearing  as  that  in  which 
it  was  commenced^  — in  which  case,  what  is 
done  on  the  defendant’s  side  will  have  to 
be  entered  on  the  record,  as  well  as  what  is 
done  on  the  pursuer’s  side ; — yet  on  this  occa- 
sion, for  greater  distinctness,  it  may  be  ad- 
visable not  to  exhibit  anything  of  what  will 
have  been  required  to  be  done  on  the  defen- 
dant’s side  : reserving  that  for  the  case  which 
will  manifestly  be  by  much  the  more  ordinary 
case,  namely,  that  in  which  nothing  is  done 
on  the  defendant’s  side,  until,  in  conse()uence 
of  an  appropriate  mandate  issued  by  the  judge, 
he  has  paid  his  attendance  at  the  judicatory 
before  the  judge  : the  pursuer,  exceptions  ex- 
cepted, being  present  at  the  time. 

Here  then  will  follow  the  demand-paper, 
containing  the  entries  that  will  require  to  be 
made  on  the  part  of  the  pursuer,  he  being  the 
person,  and  only  person,  whose  discourse  it 
is  considered  as  containing.  Any  portion  of 
discourse,  which  in  consequence  of  it  may 
have  to  be  made  on  the  defendant’s  side,  as 
and  for  the  discourse  of  a defendant,  or  a 
number  of  co-defen3ants,  will  be  exhibited  at 
the  same  time  at  which,  in  consequence  of  an 
appropriate  mandate  from  the  judge,  the  de- 
fendant or  defendants  in  the  more  accustomed 
manner,  at  a subsequent  stage  of  the  suit, 
make  their  appearance  on  the  scene. 

Tenor  of  the  terminative  decree  in  this 
case  : — 

I.  Opinative  decree.  The  pursuer’s  demand 
is  well  grounded  — 1.  On  the  question  of  law; 
2.  So  on  the  question  of  fact. 

II.  Mandative  decree.  Of  this  the  tenor 
will  vary  according  to  the  species  of  the  case, 
and  thence  of  the  suit. 

1.  No  wrong  or  quasi-wrong  imputed  to  any 
defendant.  Suit  purely  requisitive  not  incul- 
pative ; partition  requisition. 

Appropriate  mandate:  — Partition  shall  be 
begun,  and  under  my  direction  made. 

Pursuers  one  or  more : defendants  one  or 
more : extraneous  witnesses,  none.  Parties 
fully  bound  on  both  sides;  judicial  service 
demanded  by  the  pursuer,  granted.  Opinative 
decree,  pursuer’s  demand,  was  adequately 
grounded  on  the  question  of  law ; so,  ade- 
quately grounded  on  the  question  of  fact. 
Mandative  decree,  by  the  issuing  of  which  the 
judicial  service  is  rendered,  and  the  effective 
service  commanded  to  be  rendered  to  the 
defendant,  expressible  in  the  following  ex- 
amples:— 

2.  Cause  of  suit,  say  corporeal  vexation, 
or  the  correspondent  attempt,  preparation, 
menace,  or  challenge.  Mandative  decree; 
compensation-ordering, — Pay  [so  much]  in 
compensation. 

3.  Cause  of  suit,  non-performance  of  con- 
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tract : contract  the  most  ordinary  sort,  — 
work  done,  goods  furnished  in  expectation  of 
value  in  money,  expected  on  just  and  ade- 
quate grounds.  Decree  here  again, — Pay  [so 
much]  in  compensation. 

4.  Suit  publico-private  ; cause  of  suit,  theft : 
goods  found  on  defendant  — defendant  imme- 
diately prehended  and  adduced  by  pursuer, 
confessing,  or  in  vain  denying  : other  witness 
none.  Opinative  decree,  under  question  of 
fact,  the  goods  taken  by  the  defendant ; under 
the  question  of  law,  taken  \mder  circum- 
stances which  make  it  theft.  Mandative  de- 
cree, under  compensative  part.  Convict,  re- 
store the  goods:  under  punitive  part.  Convict, 
submit  to  the  appropriate  punishment  [^naming 
it :]  thereupon  correspondent  subsidiary  pu- 
nifactive  mandate  to  the  appropriate  autho- 
rities. 

I3y  execution  given  to  this  punishment,  cor- 
respondent service  is  rendered  to  the  public 
at  large,  say  a securative  service. 

In  every  one  of  the  four  sorts  of  suit,  and 
in  every  individual  of  each  sort,  will  be  the 
o|)tion  of  employing  either  a mandate  ad- 
dressed to  the  individual  at  whose  hands 
compliance  is  expected  and  called  for;  or  a 
prehension  mandate,  addressed  to  a prehensor, 
and  requiring  prehension  to  be  performed 
citlier  on  a person,  or  a thing,  or  on  both,  as 
the  case  may  be. 

Whether  the  need  of  prehension  has  place, 
cannot  be  determined  with  propriety  by  the 
mere  consideration  of  the  species  of  suit; 
tliat  is  to  say,  as  to  whether  it  belongs  to 
one  or  another  of  the  above-mentioned  four 
species. 

1.  In  the  case  of  an  individual  suit  belong- 
ing to  the  non-inculpative  species,  it  may 
Iiappen  that  the  employment  of  this  instru- 
ment, strong  and  drastic  as  it  is,  may  be 
needful. 

2.  In  the  case  of  an  individual  suit  belong- 
ing to  the  criminative  species,  whether  it  be 
llie  purely-public  or  the  publico-private  spe- 
cies, it  may  happen  that  the  employment  of 
this  instrument  of  security  may  be  needless: 
indeed,  to  by  far  the  greatest  part  of  the  ex- 
tent, it  will  be  so. 

CHAPTER  XVII. 

SUITS,  THEIR  STAGES. 

Stages  of  inquiry,  three  : 

I.  Original  inquiry. 

IL  Reiterated,  recapitulatory,  or  quasi-jury 
inquiry. 

III.  Appellate  inquiry. 

These  are  the  same  in  all  cases.  On  each 
inquiry  sittings  and  hearings  in  any  number. 

I.  Original  inquiry,  its  business.  Judge, 
after  hearings,  pronounces  his  definitive  de- 
crees, opinative  and  imperative,  and  gives 


execution  and  effect,  if  there  be  no  reiterated 
inquiry. 

II.  Reiterated  inquiry,  its  elTicient  causes : 

1.  Judge’s  spontaneous  order. 

2.  On  demand  by  pursuer. 

3.  On  demand  by  defendant.  Spontane- 
ously he  7iiai/  order  it ; on  demand,  he  must. 

III.  Appellate  inquiry,  its  efficient  cause, 
demand  from  either  side. 

1 . Ordinary  time,  after  definitive  judication 
and  before  execution. 

2.  Extraordinary  time,  after  interlocutory 
decree  and  before  execution  thereof:  where, 
but  for  appeal,  interlocutory  might  have  the 
effect  of  definitive.  Examples:  — 1.  Undue 
delay;  2.  Precipitation ; 3.  Exclusion  of  evi- 
dence. 

I.  Original  inquiry.  Initiatory  application, 
if  contentious,  as  on  the  occasion  of  a suit, 
commences  by  a public  application  to  tlie 
judge,  by  some  person  as  pursuer,  or  pursuer’s 
substitute;  exceptions  excepted,  by  pursuer. 

If  upon  applicant’s  own  showing,  no  pro- 
bable just  cause  of  demand  appearing,  the 
suit  is  dismissed : vexation  thus  to  none  but 
applicant. 

Causes  for  party’s  non-attendance:  — 

1.  His  attendance  is  impracticable. 

2.  Preponderantly  inconvenient. 

3.  Plainly  useless  or  needless. 

In  case  of  falsehood,  coupled  with  insin- 
cerity or  temerity,  applicant  is  responsible,  as 
effectually  as  an  extraneous  witness.  So  every 
other  actor  on  the  judicial  theatre. 

Also  for  purposed  insincerity  or  temerity, 
in  respectof  vexation  to  party,  witness,  judge, 
or  any  other  actor. 

Application  if  causeless,  wanton,  or  mali- 
cious, a fine  to  helpless  litigants,  or  say  equal- 
justice  fund. 

Applicant  may  bring  all  or  any  witnesses, 
who  may  all  be  counter-interrogated. 

Applicant,  if,  with  or  without  other  wit- 
nesses, he  is  unable  to  speak  to  a certain  fact, 
but  indicates  one  who  could  probably  speak 
to  it,  but  whom  he  could  not  bring,  — judge, 
before  dismission  or  retention,  may  convene 
the  alleged  probable  witness;  upon  like  indi- 
cation of  him,  another,  and  so  on,  till  through 
one  or  more  such  indicant  witnesses,  a per- 
cipient witness  is  found,  whose  evidence  as 
such  is  employable. 

In  so  far  as  the  procedure  takes  this  course, 
it  is  investigutorial. 

Penal,  the  case  in  which  such  investigation 
is  most  in  demand;  but  it  may  be  in  any  case 
in  which  the  importance  will  outweigh  the 
vexation. 

The  first  mutual  attendance  will  be  the 
defendant’s  first  attendance.  Now  may  all 
parties  bring  all  their  evidences.  Better  so 
than  not:  for  thus  may  matters  be  settled. 

In  this  case  will  be  the  vast  majority  af 
suits.  Examples : — . 
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1.  Small  debts. 

2.  Trifling  assaults. 

3.  Vituperative  oral  discourses,  with  or 
without  others  than  the  parties  for  witnesses. 

4.  Small  detected  thefts. 

Be  the  case  ever  so  complicated,  here  may 
generally  be  settled  — 

1.  The  law  and  facts  in  issue. 

2.  In  relation  to  such  evidences  as  have  not 
been  adduced,  the  persons  and  things  to  be 
sought,  and  their  respective  places. 

Bv  consent  of  all  parties  on  the  other  side, 
on  any  attendance  after  the  first,  the  presence 
of  any  party  or  parties  may  be  dispensed 
with. 

11.  Inquiry  recapitulatory,  or  quasi -jury 
inquiry.  The  case  in  which  an  apt  judge  will 
desire  it,  is  where  evidences  which  have  been 
received  separately  as  they  could  be  obtain- 
ed, require  to  be  confronted.  A case  in 
which  a party  will  desire  it,  is — where  to  the 
above  use  is  added  that  of  affording  to  any 
error  of  the  judge  the  corrective  applicable 
by  the  quasi- jury,  with  ulterior  argumenta- 
tion on  the  whole  evidence.  For  the  check 
applied  by  the  quasi-jury,  see  Ch.  XXVI. 
Quasi-Jury. 

On  this  reiterated  inquiry,  it  being  recapi- 
tulatory, no  evidence  will  be  received  that 
could  have  been  produced  during  the  original 
inquiry : to  save  time,  by  consent  of  parties, 
the  re-e.xhibition  of  any  lot  of  evidence  may 
be  omitted. 

HI.  Inquiry  appellate.  Its  efficient  cause 
on  either  side,  — dissatisfaction  with  judge’s 
decrees.  Sense  of  exposure  to  it  will  be 
among  his  cheeks. 

Evidence  received  here,  none  but  what 
was  received  below. 

Necessary  costs,  comparatively  inconsider- 
able : — 

1.  Sole  constant  cost,  the  mere  paper  of 
the  record. 

2.  Incidental  cost,  fees  for  argumentation 
by  law  practitioners. 

Matter  of  the  record,  — statement  of  the 
whole  proceedings,  evidence  included : of 
this,  exemplars  from  8 to  12  will  have  been 
written  at  the  same  time,  by  the  same  hand, 
by  an  invention  in  use.  Saved  thus  will  be, 

1.  Time,  and  expense  of  skilled  labour  in 
revising  for  correction. 

2.  Possibility  of  variances,  thence  of  error. 

Record  transmitted  by  post.  Expense  im- 
posed afterwards  on  the  party  in  the  wrong, 
if  solvent. 

Argumentative  fees.  Case  requiring  it,  and 
respondent  unable,  — power  to  judge  below, 
to  defray  the  expense : to  wit, 

1.  Exacting  from  appellant,  in  addition  to 
fees  for  his  own  side,  the  equivalent  for  those 
on  the  other  side  : or, 

2.  Ordering  money  out  of  the  helpless-li- 
tigants’ fund  as  above. 
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Power  to  judge  appellate,  to  fine  for  un- 
due appeal  coupled  with  insincerity,  teme- 
rity, or  malice  : fine  for  helpless-litigants’ 
fund. 

On  any  inquiry,  sittings  and  hearings  may 
be  in  any  number  as  above.  Sittings  refer  to 
time  — hearings  to  suit.  Divers  sittings  may 
each  be  engrossed  by  one  suit : divers  suits 
may  be  dispatched  in  one  sitting,  each  after 
one  hearing. 

Under  this  code,  in  each  judicatory,  in 
every  day  of  the  year,  arc  two  sittings  : one 
a day,  the  other  a night  sitting. 

Justice  is  as  needful  one  day  as  another  : 
in  the  dark  part  as  in  the  light  part.  A judge 
can  as  easily  officiate  at  night,  as  does  a mi- 
litary officer,  a watchman,  or  a man  in  any 
other  night  occupation.  A watchman  must 
keep  awake  ; a judge  need  but  be  liable  to 
be  awakened. 

So,  out-door  sittings  as  well  as  in-door. 
Jurymen  on  view  are  out-door.  More  trou- 
ble is  now  produced  by  the  excursion  of  one 
judge  than  by  that  of  twelve  jurymen.  Not 
but  that  here  the  judge  carries  a public  with 
him  ; without  a public,  a judge  is  a tyrant 
under  the  name  of  a j udge  : always  a tyrant ; 
naturally  a corruptionist. 

A sitting  is  either  of  course,  or  appoint- 
ed, or  say  by  appointment : — 

1.  In  course,  the  judge  receives  initiative 
application. 

2.  By  appointment,  in  consequence  of  an 
order  for  attendance  at  a particular  day  and 
hour,  to  any  person  or  persons  after  an  ini- 
tiatory application.  Night  sittings  are  never 
by  appointment.  Out-door-sittings  mode  of 
course. 

Exceptions  excepted,  under  this  code,  in  all 
sittings  and  all  hearings,  publicity  is  maxi- 
mized. For  exceptions  see  Cojist.  Code. 

The  stages  of  judicature  might  be  thought 
here  more  numei'ous  than  ex  [tressed  : an  ad- 
ditional one  is,  to  wit,  as  often  as  any  ptirt 
of  a suit  passes  from  one  judge  to  iinother, 
particularly  from  a depute  to  the  principal 
judge.  This,  ho\i  ever,  is  frequently  matter 
of  necessity  in  all  systems. 

Place  does  not  change  here  as  there  ; nor 
thence  is  the  vexation  of  transition  imposed 
on  parties  and  witnesses.  In  general,  where 
change  has  place,  the  original  inquiry  will  be 
by  a depute  — the  recapitulatory,  i.  e.  the 
quasi-jury  do,  by  the  principal.  Desirable 
it  is,  in  proportion  to  complexity,  intricacy, 
and  importance,  that  by  the  judge  who  ulti- 
mately decides,  all  the  evidence  should  have 
been  heard,  that  the  whole  may  have  pre- 
sented itself  to  him  in  the  same  shape,  and 
that  the  best. 

By  the  judge  who  extracted  the  viva  vnre 
evidence  should  the  immediate  decree,  in  ai 
far  as  pos.sible,  be  pronounced 

Under  existing  system,  lor  avoidance  of 


SUITS,  THEIR  STAGES. 


PRINCIPLES  OF  JUDICIAL  PROCEDURE.  [Ch.  XVIIL 


94 

responsibility,  judges  several  on  the  same 
bench  : one  of  them  elicits  the  evidence, 
whilst  the  others  only  pronounce  the  decree. 

In  this  arrangement,  profit  the  sole  object 
attended  to. 


CHAPTER  XVIII. 

MEANS  OF  EXECUTION. 

§ 1.  Execution,  what. 

By  execution,  understand  that  series  of  ope- 
rations by  which,  on  each  individual  occasion, 
execution  and  effect  is  given,  or  endeavoured 
to  be  given,  to  that  portion  of  substantive 
law  on  which  the  demand  made  by  the  pur- 
suer grounds  itself.  It  is  the  series  of  opera- 
tions, by  the  last  of  which  that  judicial 
service  is  rendered,  the  performance  of  which 
is  the  object  of  the  demand  so  made. 

What  is  done  by  this  same  operation,  is 
the  application  of  one  or  more  of  the  reme- 
dies which,  in  case  of  wrong,  the  law  has 
provided  and  ordained  to  be  applied. 

'I’he  portion  of  law,  execution  and  effect 
to  which  is  the  ol>ject  of  the  demand,  is 
either  a portion  of  law  ordaining  in  what 
ease  and  manner  an  mpetrable  right  shall, 
on  an  application  made  by  the  possessor,  be 
converted  into  a consummate  right;  or  a 
portion  of  law  by  which  one  or  more  of  the 
remedies,  in  consideration  of  some  wrong,  of 
the  number  of  those  of  which  its  list  of  re- 
medial wrongs  is  composed,  is  or  arc  ordained 
to  be  administered. 

By  respite,  understand  respite  of  execution, 
in  so  far  as,  when,  on  a certain  day  and  hour 
execution  ought,  according  to  general  rules, 
to  be  performed,  the  performance  thereof, 
on  account  of  this  or  that  particular  circum- 
stance, is  deferred  unto  some  other  period  or 
length  of  time. 

§ 2.  Modes  of  agency  applicable  to  the 
purpose  of  execution. 

Dependent  of  course  on  the  mode  of  opera- 
tion employed  on  the  occasion,  and  for  the 
purpose  in  question,  will  be  in  every  case, 
the  execution  and  effect  given  or  not  given 
to  the  decree  in  question. 

This  will  of  course  depend  partly  upon 
the  nature  and  condition  of  the  agents,  but 
in  a more  particular  manner  upon  the  nature 
and  condition  of  the  subject-matters  operated 
upon. 

As  to  the  agents  operating,  they  will  in 
every  case  be  either  persons  or  things,  or 
both : in  so  far  as  they  are  things,  of  course 
they  will  be  things  in  the  hands  of  persons. 

As  to  the  subject-matters  of  operation,  in 
80  far  as  they  come  under  the  denomination 
of  persons,  the  faculties  operated  upon  — the 
faculties  to  which  the  operation  applies  it- 


self— will  require  to  be  considered  and  dis- 
tinguished. 

These  will  be  either  the  physical  faculties, 
in  which  case  the  mode  of  operation  will 
not  be  different  from  what  it  is  in  the  case 
of  things  ; or  the  mental,  or  say  the  psycho- 
logical faculties.  In  this  latter  case,  they 
will  be  either  the  intellectual  or  the  active 
faculties  : and  in  so  far  as  they  are  the  active 
faculties,  no  otherwise  can  they  be  operated 
upon,  but  through  the  medium  of  the  sen- 
sitive. 

Execution  and  effect  may  be  given  to  the 
decree  of  a judge,  either  by  positive  agency, 
or  negative  agency.  If  by  positive  agency, 
either  on  persons,  or  on  things:  if  on  per- 
sons, either  the  person  ultimately  intended 
to  be  operated  upon,  or  some  intermediate 
person,  by  agency  on  the  physical  faculties, 
or  by  agency  on  the  sensitive  faculties  ; — on 
the  sensitive  faculties,  either  for  the  pur- 
pose of  inflicting  punishment,  or  for  the  pur- 
pose of  producing  compliance : if  on  things, 
either  on  things  appertaining  to  the  person  in 
question,  the  party  in  the  suit,  or  on  things 
belonging  to  any  other  persons  taken  at 
large. 

In  English  practice,  under  the  name  of 
outlawry,  this  mode  of  operation  is  in  ordi- 
nary use.  But  in  this  case  it  is  indiscriminate, 
applying  to  all  judicial  service,  and  thereby 
divesting  the  delinquent  of  all  rights  without 
exception  : or  at  any  rate,  without  any  pur- 
posed and  deliberate  exception.  It  is  more- 
over conjoined  with  positive  agency,  — the 
property  of  the  outlaw  being  judicially  pre- 
iiensible,  and  judicially  vendible. 

Moreover,  the  evidence  on  which  it  is 
grounded  is  that  sort  of  evidence,  which  in 
its  nature  cannot  but  tend  to  false  results ; 
and  on  which,  if  justice  were  the  object,  no 
judgment  would  ever  be  grounded.  In  this 
case,  it  takes  noncompliance  as  conclusive 
evidence  of  delinquency,  in  the  shape  of  con- 
tempt for  the  authority  of  the  judicatory  ; 
whereas  it  may  as  easily  be,  and  perhaps  as 
frequently  is,  the  result  of  inability  to  exhi- 
bit such  compliance. 

Under  the  here-proposed  code,  this  nega- 
tive mode  of  agency  might  be  employed  with 
any  degree  of  discrimination  imaginable:  for 
by  vivd  voce  examination  of  the  person  in 
question,  the  whole  state  of  his  affairs  might 
for  this  purpose  be  brought  under  view.  He 
might  be  divested  of  a mass  of  property  in 
the  hands  of  this  or  that  person,  or  of  pro- 
perty in  the  hands  of  this  or  that  other  • he 
might  be  divested  of  an  as  yet  unallowed 
claim  upon  property  in  other  hands : he 
might  even  be  divested  of  his  domestic  power 
in  relation  to  this  or  that  child  : or  supposing 
the  occasion  to  warrant  it,  even  of  conjugal 
powers  or  rights;  or  the  faculty  of  contracting 
marriage  with  this  or  that  individual  person 
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of  the  opposite  sex,  or  on  part  of  the  female 
sex,  with  this  or  that  individual  male. 

To  give  effect  to  any  such  negative  agency, 
it  would  be  necessary  that  in  giving  exe- 
cution and  effect  to  a decree  of  this  sort, 
pronounced  by  one  judicatory,  all  other  ju- 
dicatories should  by  pre-established  law  stand 
engaged  to  concur : and  that  actual  informa- 
tion of  it,  effectual  and  universal  information, 
accordingly  be  given.  In  the  current  systems, 
this  universality  of  effect  actually  has  place: 
but  as  to  the  receipt  of  information  necessary 
to  prevent  injustice,  in  this  as  in  most  other 
cases,  it  is  treated  by  them  as  a matter  of 
entire  indifference. 

To  the  decrees  of  a judge  in  relation  to 
any  person,  execution  and  effect  maybe  given, 
either  with  or  without  the  introduction  of 
a person  other  than  the  functionaries  of  jus- 
tice. 

When  without  such  intervention,  it  will 
be  by  mere  physical  agency  in  persons  or 
things,  as  in  case  of  prehension. 

When  with  such  intervention,  it  is  by  com- 
pliance on  the  part  of  some  person  or  persons 
that  the  effect  is  produced. 

The  person  in  question  may  in  this  case  be 
either  the  defendant^  or  any  other  person  at 
large. 

On  the  part  of  the  defendant  or  any  other 
given  person,  compliance  may  be  produced 
by  operation  on  his  will,  either  immediately 
or  mediately  through  any  number  of  wills, 
one  after  another  in  a chain,  as  in  the  case  of 
investigatory  evidence. 

Call  the  chain  of  communication  in  this  case 
a volitional  c\\a\n  : in  the  case  of  evidence,  an 
intellectual  chain. 

In  the  way  of  hostility,  or  tyrannical  op- 
pression, or  avowed  hostility,  compliance  has 
not  unfrequently  been  known  to  be  produced, 
or  understood  to  be  produced,  by  influence 
exercised  in  this  unimmediate  mode. 

In  the  way  of  judicature,  it  cannot  be  ex- 
ercised on  intermediate  agents  taken  at  large, 
without  operating  in  the  character  of  mislo- 
cated  punishment,  nor  therefore  without  in- 
justice. 

But  in  the  case  of  delinquents,  dealt  with 
as  such,  no  reason  appears  why  it  should  not 
be  employed,  in  so  far  as,  in  the  eventual  pu- 
nishment which  it  involves,  no  excess  has 
place. 

In  so  far  as  execution  and  effect  depend 
upon  power  exercised  by  the  judge  over 
things,  inexecution  may  be  produced  by  de- 
lay, whether  the  things  in  question  are  or  are 
not  in  the  custody  or  power  of  the  defendant : 
for  in  either  case,  deterioration,  destruction, 
asportation,  or  concealment  beyond  recovery, 
may  have  place. 

Suppose  appropriate  and  adequate  security 
found,  provisional  prehension  and  sequestra- 
tion may  on  no  ground  have  place  in  relation 


to  property  in  the  hands  of  the  person  in- 
tended to  be  operated  upon,  whether  in  the 
character  of  a defendant,  a pursuer,  or  an  e.x- 
traneous  witness. 

As  in  the  one  case  the  object  of  the  judge 
will  be  to  exclude  irreparable  damage,  so  will 
it  equally  be  so  in  the  other. 

On  the  occasion  of  the  security  exacted  as 
a ground  for  the  employment  of  the  means  of 
eventual  execution  in  question,  this  will  ac- 
cordingly be  borne  by  him  in  mind. 

In  the  case  of  things,  the  mode  of  opera- 
tion is  mechanical,  plain,  and  easy  ; so  like- 
wise in  the  case  of  persons,  in  so  far  as  the 
faculties  necessary  to  be  operated  upon  are 
no  others  than  those  physical  ones,  in  respect 
of  which  the  case  is  not  distinguishable  from 
the  case  of  things. 

When  the  nature  of  the  case  requires  that 
the  faculties  operated  upon  should  be  the 
active,  and  to  that  effect  the  sensitive,  then 
starts  up  the  great  mass  of  difficulty ; — then 
it  is,  that  on  the  part  of  the  person  in  ques- 
tion, whatever  be  the  result  requisite  to  be 
produced,  compliance,  appropriate  compliance 
is  necessary  : compliance  with  regard  toman- 
dates  and  injunctions,  or,  to  use  the  word 
more  agreeable  to  the  ear  of  power,  obedience : 
though,  in  truth,  obedience  is  but  one  mode 
of  compliance,  and  the  case  requires,  that  be 
there  ever  so  many  modes,  they  should  every 
one  of  them  be  brought  to  view. 

So  far  as  the  active  faculty  and  the  com- 
pliance which  belongs  to  it  are  out  of  the 
question,  forthcominyness  on  the  part  of  tlie 
subject-matter  operated  upon,  forthcomiiig- 
ness  in  the  physical  sense,  conjoint  presence 
on  the  part  of  some  operator  and  the  subject- 
matter  of  the  operation,  are  necessary.  In 
this  case,  forthcomingness  is  employed  in  the 
literal  sense.  But  when,  in  so  far  as  mind 
is  the  subject-matter  operated  upon,  forth- 
comingness is  not,  in  the  literal  corporeal 
sense,  necessary  : by  an  operator  stationed  in 
London,  operation,  and  that  to  the  purpose  of 
producing  compliance  effectual,  may  be  per- 
formed upon  a mind  stationed  in  Van  Dieman’s 
Land. 

In  so  far  as  by  mind  in  one  place,  mind  in 
another  place,  (though  it  be  ever  so  widely 
distant  a place,)  is  capable  of  being  operated 
upon,  especially  if  witli  effect — with  the  effect 
of  producing  compliance, — fortbeomingness 
in  a particular  shape  may  be  considered  as 
having  place  : forthcomingness  in  this  shape, 
call  virtual  forthcoiningness  : in  the  other  and 
more  ordinary  shape,  physical  forthcoming- 
ness. 

Here  then,  and  for  the  several  above-men- 
tioned purposes  of  probation,  communication, 
and  ultimate  and  effective  execution,  come 
to  be  considered  the  several  possible  modes 
of  effecting  it : always  with  the  ever  conco- 
mitant and  corresponding  view  of  effecting  it 
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with  the  greatest  certainty,  and,  to  the  pur- 
pose of  the  above-mentioned  ultimate  end, 
with  the  greatest  efficiency,  and  with  the 
least  delay,  vexation,  and  expense,  to  persons 
associated  and  interested,  whetherin  the  cha- 
racter of  parties,  witnesses,  functionaries,  or 
persons  taken  at  large. 

Thereupon  call  for  solution  various  pro- 
blems having  regard  to  forthcomingness  ac- 
cording to  both  modes,  in  relation  to  which, 
as  above,  there  was  occasion  to  make  the 
distinction.  In  the  immediately  ensuing  sec- 
tion, they  will  find  their  place. 

§ 3.  Of  Forthcomingness  — to  wit,  for  the 
purpose  of  execution. 

By  forthcomingness,  understand  throughout 
appropriate  forthcomingness  : by  appropriate 
forthcomingness,  forthcomingness  for  the  pur- 
pose of  execution  and  effect,  whether  in  an 
immediate  way,  or  in  either  of  the  preparatory 
and  instrumental  ways  above  mentioned. 

Thus  have  we  forthcomingness  to  any  one 
of  the  three  purposes  above  mentioned  : pro- 
bation, communication,  and  immediate  and 
ultimate  execution.  In  so  far  as  concurrence 
on  the  part  of  the  will  of  him  on  whom  the 
operation  requires  to  be  performed,  is  not 
necessary,  forthcomingness,  in  the  physical 
and  literal  sense ; — in  so  far  as  such  concur- 
rence is  necessary,  forthcomingness  in  the 
above-mentioned  virtual  smse  •,  — and  in  this 
sense,  in  so  far  as  the  operation  by  which  the 
virtual  forthcomingness  is  produced  is  effec- 
tive, compliance  is  produced  and  has  place. 

To  be  appropriate  and  effective,  forthcom- 
ingness, whatsoever  be  the  purpose  of  it  — 
whatsoever  be  the  subject-matter  of  it,  must 
be  so,  not  only  in  respect  of  place,  but  more- 
over in  respect  of  time. 

Hence,  in  the  case  of  forthcomingness  for 
the  purpose  of  eventual  execution,  comes  the 
danger  of  irreparable  damage,  and  with  it,  a 
great  difficulty : especially  as,  in  this  case, 
what  is  liable  to  happen  is,  that  the  damage 
may  have  been  produced  in  a case  in  which  it 
was  not  needed  : for  that,  when  the  time  for 
immediate  execution  came,  the  necessary  and 
requisite  forthcomingness  w'ould  not  have 
been  wanting. 

Such  is,  by  the  supposition,  the  case,  as 
often  as  a solvent  man  who  would  all  along 
have  continued  so,  is  subjected  to  arrest  on 
the  score  of  debt. 

Only  in  this  case,  where  eventual  execution 
comes  to  be  provided  for,  does  the  danger 
of  irreparable  damage  present  itself  under 
any  particularly  formidable  aspect:  in  the  case 
where  actual  execution  comes  to  have  place, 
nodanger  need  be  produced  beyond  that  which 
was  intended. 

On  the  subject  of  forthcomingness,  the  fol- 
lowing are  the  topics  which  present  a demand 
for  consideration : — 
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1.  To  what  particular  and  specific  pur- 
poses, on  the  part  of  what  objects  or  persono 
in  the  character  of  subject-matters  and  in 
what  modes,  may  forthcomingness,  physical 
and  virtTial,  to  the  general  purpose  of  even- 
tual execution,  be  necessary. 

2.  In  what  shapes  or  modes  non-forth- 
comingness  is,  on  those  several  occasions, 
capable  of  having  place.  Of  inquiry  under 
this  head,  the  use  is  that  which  follows  under 
the  next  head. 

3.  In  which  of  those  several  modes  forth- 
comingness, for  the  general  purposes  of  exe- 
cution, is  by  provision  of  law  capable  of  being 
made  to  have  place,  and  fit  to  be  made  to 
have  place. 

4.  In  what  manner  damage,  liable  to  be 
produced  by  the  operation  of  the  arrange- 
ments having  for  their  object  the  securing  of 
forthcomingness,  and  in  certain  cases,  through 
forthcomingness  of  compliance,  may  on  the 
several  occasions,  on  the  part  of  the  several 
classes  of  persons  concerned,  be  minimized. 

This  leads  to  the  consideration  of  the  spe- 
cies of  damage  which  in  the  nature  of  the 
case  is  liable  to  be  irreparable : the  shapes  in 
which  damage  for  want  of  service,  or  by  rea- 
son of  wrong,  must  be  irreparable.  This  will 
depend  upon  the  nature  of  the  subject-matters. 

As  to  descriptions  of  persons:  — 1.  First 
come  persons  at  large,  in  the  character  of 
eventual  victims  of  bodily  injury,  in  its  seve- 
ral possible  shapes.  Of  these  shapes  a ge- 
neral idea  has  already  been  given  : purpose, 
preserving  or  rescuing  from  injury,  the  per- 
son in  whose  instance  the  provision  for  forth- 
comingness is  made,  to  have  place.  Mode  of 
forthcomingru’ss, — locatedness  in  some  situ- 
ation in  which  the  thus  protected  person  may 
be  in  a state  of  security  against  the  evil  ap- 
prehended. 

2.  Next  come  persons  appearing  in  the 
character  cf  applicants.  Purposes  preserving 
from  unjust  vexation  and  expense,  persons  at 
whose  charge,  in  the  character  of  defendants 
or  otherwise,  the  application  is  made  : persons 
at  whose  charge  the  service  called  for  by  the 
application,  will,  if  rciidered,  be  granted  and 
performed.  Mode  offorthcomingness — of  all 
modes  by  which  sufficient  security  may  be 
afforded  to  eventual  defendants,  and  witnesses 
against  vexation,  unnecessary  and  thence  un- 
just, either  in  toto  or  in  degree  — of  all  those 
several  modes,  w'hiehsoever  shall  upon  inquiry 
be  regarded  as  promising  to  be  to  the  appli- 
cant in  question  least  vexatious. 

3.  Next  come  cointeressees  of  the  appli- 
cant, who,  though  conjoined  with  him  in  re- 
spect of  interest,  have  not  accompanied  him 
in  his  application  to  the  seat  of  judicature. 
Purposes : — 1.  Joining  with  him  in  affording, 
as  above,  security  to  defendants  and  forced 
witnesses,  against  injustice.  2.  Affording  to 
him  security  for  their  bearing  along  with  hiiOj 
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their  parts  in  the  vexation  and  expense  that 
may  eventually  attend  the  operation  of  claim- 
ing those  services,  in  the  benefit  of  which  in 
so  far  as  the  claim  succeeds,  they  will  receive 
a share.  Mode,  obtaining  theii’  personal  at- 
tendance at  the  seat  of  judicature  for  the  pur- 
pose of  their  joint  responsibility  as  above  : 
their  attendance,  or  if  without  preponderant 
evil  it  cannot  have  place,  in  some  other  siiape 
such  security  as  shall  be  deemed  sntlicient. 

4.  Next  come  witnesses  — extraneous  wit- 
nesses. Purposes  as  follow  : — 1.  In  the  case 
of  such  as  come  voluntarily,  either  in  the  first 
instance  at  the  desire  of  the  applicant,  or 
afterwards  at  his  desire  or  that  of  any  of 
Ids  co-interessees,  security  against  those  for 
whom  they  attend,  in  respect  of  needless  and 
uncompensated  vexation  and  expense  in  the 
exercise  of  that  function  ; of  which  security 
they  may  in  case  of  need  be  informed  or  re- 
minded by  the  judge.  2.  Against  falsehood  on 
tlieir  part,  as  well  to  him  at  whose  request 
they  come,  as  in  favour  of  the  party  or  parties 
on  the  other  side,  to  whose  detriment,  in  the 
minds  of  those  by  whom  they  are  called  in, 
tliev  are  expected  to  testify. 

5.  As  to  all  the  several  other  actors  on  the 

judicial  theatre,  after  what  has  been  said,  the 
{uirposes  and  uses  of  this  fortltcomingness,  as 
well  to  each  as  to  all,  will  not  retinire  sepa- 
rate mention.  < 

(>.  So  as  to  functionaries  at  large,  meaning 
all  such  other  persons  as,  not  being  at  the 
time  of  the  application  present  at  the  place 
at  which  it  is  made,  may  come  to  their  posts 
to  act  in  the  judicial  drama.  In  all  ordinary 
cases,  for  forthcomingness  on  their  part,  the 
eiilcial  situations  respectively  occupied  by 
them  will  alford  sufficient  security. 

In  regard  to  this  matter,  whatsoever  re- 
quires to  be  recommended  as  most  apt,  may 
be  comprised  in  two  rules:  — 

Rule  1.  t)f  all  modes  of  securing  forth- 
comingness, immediate  or  eventual  — of  all 
modes  that  promise  to  he  alike  elfcctual, 
choose  that  wliich,  with  reference  to  the  in- 
dividual in  question,  at  the  time  in  question, 
promises  to  be  the  least  vexatious. 

Rule  2.  In  each  case,  where  the  most  efTi- 
cacious  is  at  the  same  time  the  most  vexations, 
wcigli  against  the  evil  of  vexation  from  exe- 
cul  ion,  the  evil  from  the  diminislied  prob  i- 
bility  of  ultimate  execution,  and  embrace  that 
mode  which  promises  to  be  the  least  vexa- 
tions. 

For  this  purpose,  tlie  circumstances  of  the 
individual  will  in  eacli  case  require  to  be 
taken  iiito  account.  From  the  nature  of  the 
suit  alone,  no  well-grounded  judgment  can 
be  formed. 

At  the  commencement  of  a suit,  actual 
fortlicomingness  is  iiecc-«ary  for  one  pu'- 
pose  ; eventual  forth.cominencss,  and  acinal 
security  for  it,  at  another  time 
VoL.  II. 


In  so  far  as,  on  the  part  of  the  individual 
in  question,  testific.ation  in  the  presence  of 
the  judge  is  necessary  (or  for  any  other  pur- 
pose,)  the  forihcomingness  necessary  is  actual 
forthcomiiignoss:  in  so  far  as  such  testification 
is  not  necessary,  actual  forthcomingness  may 
not  be  necessary  ; eventual  forthcomingness, 
and  thence  present  security  for  eventual  foi  th- 
comingness,  may  be  sufficient. 

For  thus  obtaining  and  securing  compliance 
respecting  fortlicomingness,  the  means  em- 
ployable are  either  such  as  operate  on  the 
body,  or  such  as  operate  only  on  the  mind : 
in  the  first  case,  they  may  he  styled  prehcii- 
sive;  in  theothercase,  aceersilive.  Toemploy 
the  preheiisive  means,  is  to  cause  the  person 
in  question  to  be  secured  wliei  ever  he  is,  and 
(as  a thing  moveable  might  he)  brought  to 
the  place  at  which  the  o(ierHtion,  whatever  it 
be,  which  it  is  decreed  to  perform  on  him, 
may  be  performed  : in  tlie  case  here  in  ques- 
tion, that  of  causing  him  to  speak  in  relaiion 
to  the  subject  in  question. 

The  preheiisive  is  always  the  most  vexa- 
tious ; it  ought,  therefore,  never  to  be  em- 
ployed but  under  the  expectation  that  the 
accersitive  will  not  sullice. 

To  things,  the  preheiisive  is  the  only  one 
of  the  two  means  whicii  the  nature  of  the 
case  admits  of.  But  tlie  preheiisive  may  be 
performed  either  by  the  person  in  wliose  cus- 
tody they  are,  or  by  the  functionary  by  whom, 
if  performed  upon  him,  the  preheiisive  would 
be  performed. 

When  tilings  alone  are  the  intended  object 
of  prehension,  the  ap[iropriate  instrument 
is  tlierufore  (unless  effective  reluctance  be 
apprehended)  an  instrument  of  accersition 
addressed  to  the  jieisoii,  coupled  with  an 
instrument  of  mandatioii,  requiring  him  to 
prebend  and  adduce  tlie  tiling. 

On  what  occasions  — in  wliat  shapes,  may 
fortlicomiiigncsswitli  mo.-^t  advantage  be  made 
to  have  (dace;  to  wit,  to  the  several  pur- 
poses of  eventual  execution,  probation,  and 
communication,  and  in  eaeli  instance,  willi 
least  damage  ? 

In  so  far  as  the  sole  purpose  in  view  is  the 
production  of  forthcomingness,  tlie  sole  |uir- 
pose  in  view  is  the  production  of  compliance 
on  the  part  of  him  in  relation  to  whom  the 
desire  is,  that  he  be  fortheomiiig;  the  ques- 
tion, therefore,  respecting  Imthcomingiiess, 
may  he  changed  into  a question  resjieeliiig 
compliance.  'I'lie  individual  being  sufiposcd 
to  be,  as  to  the  pur[iose  of  eomjiliunce,  forth- 
coming; which  is  the  most  ellieaeious  course, 
and,  at  the  same  time,  the  aptest  in  other 
respects,  that  can  be  taken  for  the  securing 
of  corn|)liance  ? 

The  problem  then  here  is,  at  the  com- 
meticemeiit  of  a suit,  in  case  of  apprelieiideil 
reluctance  and  nmienmpliaiice  at  the  end  ot 
the  suit,  hew  to  ouiain  adcq.iaLe  probability 
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and  assurance  ol  compliance  at  tlie  end  of  tlie 
suit:  compliiirice,  in  so  far  as  at  tlie  tiine  in 
question  may  be  found  necessary  to  the  giving 
execution  and  effect  to  the  decrees,  which  the 
judge  may  eventually  see  it  right  to  issue. 

In  other  words,  what  are  the  obtainable  — 
and  of  those  obtainable,  what  the  most  apt, 
and  thence  desirable,  pledges  for  the  defend- 
ant’s compliance  with  such  decree  as  it  is  in 
the  contemplation  of  the  judge  to  issue? 

Forthcomingness  in  relation  to  tlie  ficti- 
tious entities  termed  forthcomingness 

in  tlie  physical  and  proper  sense,  — actual 
forlhcomingness,  cannot  have  place  : not  so 
in  the  improper,  but  not  tbe  less  necessary 
sense  — not  so  that  which  may  be  termed 
virtual  forthcoiningncss. 

As  to  the  mode  in  which  forthcoiningness 
with  relation  to  these  fictitious,  but  not  the 
less  valuable  objects  or  subject-matters  is 
capable  of  being  employed,  and  thence  the 
pur[)Oses,  to  which  it  is  capable  of  being  em- 
ployed to  effect  in  the  most  beneficial  man- 
ner : these  are  as  follows,  — 

1.  In  the  case  of  such  as  are  transferable, 
^ eventually  employing  the  right  in  the  cha- 
racter of  matter  of  satisfaction. 

2.  In  the  case  of  those  which  are  untrans- 
ferable, as  well  as  those  which  arc  transfer- 
able, — employing  them  as  in.struments  of 
punishment:  for  in  so  far  as  abstracted,  in  that 
character  may  the  matter  of  good  in  this  as 
in  any  other  shape  be  employed. 

3.  So  the  employing  them  in  the  character 
of  instruments  of  constraint  or  restraint. 

'Phe  sliapes  in  which  nonforlhconiingness 
may  have  place,  — the  causes  by  which  at  the 
time  in  question  it  may  be  produced,  are  — 

I.  Nonforthcomingness  of  persons. 

1.  Take,  in  tbe  first  place,  those  which 
have  place  on  the  part  of  a person,  and  not 
on  the  part  of  a thing.  Of  these,  take  the 
following  for  example  : — • 

1.  Incarceration. 

2.  Relative  confinement  (territorial.) 

3.  Relativeinfirmity  of  body,  notincurable. 

4.  Relative  infirmity  of  body,  incurable. 

5.  Relativeinfirmity  of  mind,  notincurable. 
C.  Relative  infirmity  of  mind,  incurable. 

7.  Relative  infancy. 

By  relative,  understand,  in  such  sort  and 
degree  as  to  the  purpose  in  question,  in  the 
individual  case  in  question,  to  operate  supe- 
rably  or  insuperably,  as  an  obstacle  to  forth- 
comiiigness. 

II.  Nonforthcomingness  of  persons  and 
things. 

Take,  in  the  next  place,  those  cases  in 
which  this  obstacle  is  capable  of  applying  not 
only  to  a person  but  also  to  a thing ; at  any 
rate,  to  a thing  of  the  moveable  class. 

1..  Expatriation  precedential  or  anteceden- 
tial ; to  wit,  to  the  time  of  the  application 
made. 


2.  Expatriation  consequential  or  siibse- 
quential,  apprehended. 

3.  Exprovenention  precedential  as  above. 

4.  Exprovenention  subsequential,  or  conse- 
quential apprehended. 

.5.  Latentcy,  — the  place  kept  purposely 
unknown  with  relation  to  the  time  of  the 
application  : this  may  be  antecedential  or  ap- 
prehended, consequential  or  subsequential,  as 
above. 

In  the  case  of  persons, forthcomingness  may 
be  necessary,  and  nonforlhcomingnessa  source 
of  irreparable  damage,  in  any  one  of  these  ca- 
painties  : — 

1.  As  subject-matters  of  wrong  or  injury. 

2.  As  sources  of  retnedy  for  injury. 

3.  As  sources  of  evidence. 

4.  As  instruments  of  communication  ; to 
wit,  with  reference  to  such  subject-matters, 
between  which,  communication  is  capable  of 
being  made  to  have  place. 

In  the  case  where,  by  forthcomingness,  a 
person  is  capable  of  being  a source  oi’  redress 
or  remedy,  the  means  by  which  he  may  be  so 
are  as  follow ; — 

1.  By  being  compelled  to  administer  satis- 
faction. 

2.  By  being  compelled  to  suffer  punishment, 
for  the  general  benefit  of  justice. 

3.  By  being  induced,  by  whatever  means, 
^to  afford  evidence. 

4.  In  particular  situations  as  to  time  and 
place,  hy  being  employed  as  an  instrument  of 
communication  ; to  wit,  bet  wi-en  any  of  the 
several  subject-matters  above  Itrought  to  view. 

Of  the  want  of  forthcomingness  on  the 
part  of  a person  in  any  one  of  the  above-men- 
tioned several  capacities,  irreparable  damage 
is  capable  of  being  the  result. 

Offorthcominguesson  the  part  ofthings,tIie 
purposes  may  be — 1.  Securing  from  damage, 
and  in  particular  from  irreparable  damage,  the 
thing  in  question,  and  all  who  have  an  intei  est 
in  it.  In  tbe  case  of  a suit  of  which  a thing 
is  the  objector  subject-matter,  those  will  na- 
turally be,  the  applicant,  and  if  he  has  any, 
his  cointeresces. 

2.  Preserving  it  from  being  converted  into 
an  instrument  of  mischief,  regard  being  had 
to  the  proprietor,  or  any  other  person  in 
whose  custody  or  power  it  may  happen  to  be 
lodged. 

3.  Employing  it  as  an  instrument  of  com- 
pulsion or  restriction,  for  the  extraction  of 
forthcomingness,  or  of  compliance  in  any 
other  shape  at  the  hands  of  any  person  by 
whom  any  interest  in  it  is  possessed. 

4.  Employing  it  as  a means  of  affording 
satisfaction,  whether  identical  or  compensa- 
tional,  as  the  case  may  be : or  in  default  of 
other  means,  even  as  a means  of  punishment. 

The  eventual  forthcomingness  produced  for 
the  purpose  of  execution,  whether  it  be  the 
forthcomingness  of  a person  or  a thing,  may 
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be  either  the  ultimate  or  the  instrumental 
object  of  what  is  done.  Thus,  where  it  is 
instrumental,  the  forthcomingness  produced 
on  the  part  of  a person  may  have  no  other 
object  than  the  producing  eventual  fortli- 
coiningness  on  the  part  of  a thing;  or  t lie 
forthcomingness  produced  on  the  part  of  a 
thing  may  have  no  otlier  object  than  (lie  pro- 
ducing eventual  forthcomingness  on  the  part 
of  a [lerson : the  owner  of  a horse  may  be 
taken  into  custody,  for  the  purpose  of  causing 
him  to  give  up  the  horse;  or  the  Iiorse  may 
be  taken  into  custody,  for  no  other  purpose 
than  to  cause  the  owner  to  pay  attendance 
at  the  judicatory. 

Nonforthcomingness  ornoucompliance  may 
have  been  produced  by  any  one  of  the  several 
causes  following:  — 

1.  Want  of  notice,  i.  e.  knowledge  of  the 
obligation  and  demand. 

2.  Want  of  power. 

3.  Want  of  will. 

Supposing  notice  given  and  received,  either 
want  of  power  or  want  of  will  has  been  the 
cause  of  it. 

Supposing  power  not  wanting,  only  can 
want  of  will  have  been  the  cause  of  it. 

Of  want  of  power,  the  cause  may  be,  with 
relation  to  the  person  in  question,  either  in- 
trinsic or  e.xtrinsic;  intrinsic,  as  in  case  of 
infirmity  whether  of  body  ormind,  permanent 
or  temporary  : if  extrinsic,  it  may  be  natural 
or  factitious ; natural  — for  instance,  the  state 
of  the  weather  or  the  road,  whether  in  the 
state  of  unaptness  or  distance ; factitious,  as 
in  the  case  of  an  insuperable  impediment,  im- 
[>oscd  by  any  human  hand. 

When  will  is  wanting,  the  deficiency  will 
have  its  cause  in  the  contemplation  either  of 
the  immediate  or  of  the  ultimate  object,  in  the 
endeavouring  to  produce  the  forthcomingness, 
as  the  case  may  be:  in  either  case,  in  the  con- 
templation of  the  suffering  w hich  may  be  the 
result  of  it. 

When  for  the  purpose  of  punibility,  or  sa- 
tisfaction, forthcomingness  of  the  person  does 
7ioi  exist,  it  may  still  exist  for  the  purpose  of 
testification. 

Letters  from  Europe  reach  Van  Dieman’s 
Land,  and  a letter  from  a judge  to  an  indivi- 
dual there,  need  not  find  more  difficulty  in 
doing  so,  tlian  a letter  from  a father  to  a son. 
The  answer  might  come  either  without  the 
intervention  of  any  functionary  there,  as  does 
in  England  the  answer  to  a bill  in  equity  ; or 
in  case  of  need,  supposing  a judicatory  upon 
the  plan  of  this  code  established  there,  the 
ministry  of  the  judge  might  be  employed 
there,  in  securing  correctness,  completeness, 
and  clearness,  by  viva  voce  interrogation,  in 
the  same  manner  as  in  England. 

111.  Nonforthcomingness  of  rights.  In  this 
rase,  no  other  cause  can  nonforthcomingness 
have,  than  the  nonposscssion  of  that  autho- 


rity by  which  rights  are  maintained  or  annihi- 
lated at  pleasure.  In  the  case  of  rights,  forth- 
comingness, then,  is  a state  of  things  which 
can  never  fail  to  have  place  — nonforthcom- 
ingness, a state  of  things  wdiich  never  can 
have  place. 

§ 4.  0/  Pioccihire  inter  dislantcs. 

When  parties  on  both  or  all  sides,  with 
sources  of  personal, wu'itten, and  real  evidence, 
are  all  stationary  and  within  the  local  field  of 
the  same  immediate  judicatory,  it  is  W'cll  : 
and  happily,  in  this  case  are  most  suits,  ami 
most  occasions  of  demand  for  suils : and  in 
this  case,  unavoidable  delay,  vexation,  and 
expense,  are  minimized. 

But  what  is  unhappily  not  impossible  is, 
that  these  several  objects,  individually  taken, 
may,  if  fixed,  be  each  of  them  under  a differ- 
ent judicatory  ; each  of  them  in  a state  of  mi- 
gration: all  of  them  in  the  field  of  one  and 
the  same  foreign  judicatory,  of  one  and  the 
same  foreign  state;  or  each  of  them  in  a dif- 
ferent judicatory  of  the  same  foreign  state; 
or  each  of  them  in  some  judicatory  of  a differ, 
ent  foreign  state  : and  of  each  of  these  objects, 
the  number  may  be  indefinitely  great. 

Thus  com[)lex,  consequently  thus  embar- 
rassing, may  be  the  state  of  things  for  which 
provision  may  requir'e  to  be  made. 

In  so  far  as  the  field  of  operation  extends 
not  beyond  the  local  field  of  dominion  of  the 
political  state  in  question  (distant  dependen- 
cies at  the  same  time,  w'ith  their  necessarily 
half-independent  olficial  establishments,  out 
of  the  question,)  the  difficulty  is  not  insuper- 
able : nor  yet  would  it  be  insuperable,  if  na- 
tions so  contiguous,  that  of  the  dominions  of 
each,  some  part  were  nearer  to  some  part  of 
the  other  tlian  to  some  part  of  its  own,  had 
each  of  them  to  this  purpose  the  same  system 
of  procedure.  But  how’  distant  the  prospect 
is  of  any  such  extensive  good,  in  this  or  any 
other  shape,  is  but  too  manifest. 

On  this  occasion,  when  difficulty  is  spoken 
of,  it  is  on  the  supposition  that  the  maximi- 
zation of  the  happiness  of  the  greatest  num- 
ber being  the  all-comprehensive  end  in  view, 
the  adjective  branch  has  for  its  end  in  view, 
maximization  of  rectitude  of  decision,  and  mi- 
nimization of  delay,  vexation,  and  expense. 

But  under  the  current  systems  of  procedure, 
no  such  difficulty  has  place:  nautically  speak- 
ing, all  is  plain  sailing.  Knots,  how  numerous 
soever,  are  all  dealt  with  in  the  same  manner  ; 
all  dealt  with  in  the  manner  of  the  Gordian 
knot.  For  all  of  them,  one  sword  serves  — 
sinister  interest  in  the  hands  of  the  appro- 
priate constituted  authorities,  but  more  par- 
ticularly those  of  the  lawyer  tribe.  To  max- 
imize the  number  of  suits  and  defences  that 
will  afford  lawyer’s  profit,  maximizing  at  the 
same  time  the  quantity  of  such  profit  extrac- 
tible  and  extracted  from  each  — to  minimiz# 
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at  the  same  time  the  number  of  suits  that  will  formation  and  udmissions  from  him,  as  if  he 
not  afford  lawyer’s  profit;  sueh  are  the  con-  were  on  the  spot. 

jiinct  ends  to  which,  in  so  fur  as  depends  upon  It  bein-  supposed  that  it  is  by  the  medium 
that  tri'-'e,  all  arrangements  and  proceedings  of  writing  addressed  and  cominunicated  to 
under  them  are  directed.  As  to  the  maxiini-  the  judge  that  the  examiiiatioii  is  performed, 
zation  of  rectitude  of  decision,  takimv  the  law  what  is  possible  is,  that  the  instr  ument  of 
for  the  standard,  if  is  niaffer  of  imiiffereiiee  : ' examination  consists  of  nothing  more  than  a 
as  to  the  minimization  of  dehiy,  v -x-Mion,  and  , string  of  interrogatories,  to  which  it  is  the 
expense,  it  is  matter  of  abhorrence,  seeing  ^ linsiness  of  the  judge  to  extract  answers.  In 
thit  minimization  of 'biwyor’s  profit  would'  this  case  the  examination  is  performed  in  the 
be  among  the  results  of  niinindzation  of  ex-  same  manner  as  n’hcn,  in  the  English  equity 
ppijgg  courts,  the  examination  of  an  extraneous  wit- 

Supposc  this  case  : pursuer  one,  defender  ness,  or  of  a party  considered  in  the  character 

one;  condition  of  both  stationary,  but  domi-  of  a witness,  is  performed, 
eile  of  pursuer  in  the  field  of  one  immediate  In  that  case,  be  the  import.ance  of  the 
judicatory — domicile  of  the  defender  in  that  ; cause  ever  so  great,  tins  vital  function  is 
of  another.  r abandoned  to  some  obscure  underling  whose 


In  this  case,  the  simplest  course,  and  in 
general  perhaps  the  least  inconvenient,  will 
be  for  the  plaintiff  to  rep.air  in  person  to  the 
defendant’s  judicatory.  To  the  plaintiff,  this 
arrangement  will  be  the  most  c.-mvenient  in 
respect  of  the  faculty  of  judicial  compensa- 
tion — a faculty  which,  if  the  right  be  on  the 
pursuer’s  side,  will  be  in  most  cases  of  prime 
use  to  him,  and  cannot,  in  any  case  except  in 
respect  of  the  vexation  and  e.vpense  of  migra- 
tion, be  in  any  way  disadvantageous  to  him. 

Note,  — that  by  the  niles  of  procedure, 
preference  in  respect  of  priority  in  hearings 
should  on  this  account  be  given  to  parties 
coming  from  a distance;  for  the  like  reaon, 
60  also  to  extraneous  witnesses. 

But  what  may  also  happen  is,  that  not  with- 
out preponderant  inconvenience,  or  perhaps 
not  on  any  terms,  is  it  in  the  power  of  him  who 
would  be  pursuer  to  make  this  migration.  In 
th's  state  of  things,  eithcrexiimination  through 
the  medium  of  writing  must  be  admitted,  or 
execution  and  effect  cannot  be  given  to  the 
portion  of  law  on  which  the  right  of  the 
pursuer  to  the  services  of  the  judge,  for  the 
purpose  of  his  demand,  is  grounded. 

Examination  of  a person,  party,  or  extra- 
neous witness,  through  the  medium  of  writing, 
is,  in  the  nature  of  the  case,  performable  in 
either  of  tivo  ways : immediately  without  the 
intervention  of  any  judge  ; or  unimmediately 
with  the  intervention  of  the  judge,  sitting  in 
the  justice-chamber  of  the  judicatory  under 
yvhieh  the  defendant  has  his  abode  : — mode, 
in  the  fiyst  case,  the  epistolary  mode ; in  the 
other,  the  distant-examination  mode. 

In  the  case  where,  through  the  intervention 
of  writing,  the  judge  is  occupied  in  the  busi- 
ness of  examination  as  above,  the  writing 
must  have  been  addressed  to  the  judge.  For 
suppose  no  such  writing  addressed  to  the 
and  yet  the  judge  employed,  the  case 
must  that  though  the  pursuer  is  not  pre- 
sent, some  substitute  of  his  is  ; and  if  so,  the 
case  is  the  same  as  if  the  pursuer  himself 
‘were  present,  except  that  the  defendant  has 
‘not  in  this  case  th^  benefit  of  extracting  in- 


name  is  never  known,  and  who  acts  in  secret, 
no  third  person  being  present,  and  who  in 
relation  to  the  matter  in  dispute  has  no  other 
information  than  what  the  interrogatories 
give  him  — a sort  of  information  which  in 
the  case  of  the  epistolary  examination  of  a 
defendant  by  the  initiatory  discourse  of  a 
I pursuer,  termed  the  bill,  is  not  admitted  as 
I sufficient : to  authorize  the  exaction  of  an 
answer,  a correspondent  assertion  on  the  part 
of  the  pursuer  is  made  indispensable,  though 
that  assertion  is,  without  check  or  pretence  of 
cheek,  allowed  to  be  false,  and  is  so  perhaps 
as  often  as  not. 

As  to  these  two  modes,  there  seems  no 
reason  why  the  option  of  them  should  not 
be  given  by  law  to  the  pursuer  : in  some  cir- 
cumstances, the  one  will  be  the  more  advan- 
tageous to  him,  supposing  him  in  the  right ; 
in  others,  the  other. 

If  performed  in  the  purely  epistolary  mode 
without  the  intervention  of  the  judge,  the 
examination  of  the  defendant  will  in  so  fur 

■ be  performed  in  the  same  manner  as  under 
i the  authority  of  an  English  equity  court  it  is 
I performed  on  a defendant,  in  and  by  the  ini- 
j|  tiatory  instrument  called  a bill ; except  that 

■ in  such  bill,  to  the  string  of  interrogatories 
I is  prefixed  a vast  mass  of  irrelevant  matter 

■ composed  of  lies  and  absurdities,  such  as  in 
any  system  of  procedure  which  had  justice 
for  its  object,  never  could  have  had  place. 

In  this  ease,  unless  by  accident,  the  pur- 
suer’s judicatory  has  at  command  some  means 
of  justiciability,  sufficient  in  the  case  in  ques- 
tion to  ensure  compliance  (property,  for  ex- 
ample, susceptible  of  prehension,)  the  pur- 
suer will  not  have  any  means  of  securing 
ultimate  compliance  with  his  demand,  nor  in 
the  meantime,  responsion  to  the  purpose  of 
giving  effect  to  it,  without  the  intervention 
of  the  defendant’s  judicatory. 

Under  these  circumstances  it  seems  scarce 
possible  to  secure  prompt  and  effectual  rc- 
sponsion  without  full  communication  on  the 
subject  with  the  judge  — a communication 
not  less  full  than  what  would  require  to  -he 
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made  by  the  pursuer  to  an  agent  of  his  own. 
On  the  part  of  the  defemlant,  suppose  (what 
wall  ahvays  be  the  most  common  case)  com- 
plete reluctance,  the  following  are  the  courses 
wljich  it  w'ill  take  ; — 

1.  In  the  first  place,  non-rcsponsion,  viz. 
down  to  the  last  nioineut,  and  for  the  pro- 
curement of  toleration,  excuse  upon  e.vcuse, 
if  any,  are  admitted.  'I'rue  it  is,  that  lor 
securing  the  correctness  of  such  excuses,  and 
thence  the  absence  of  them,  where  no  proper 
excuses  have  place,  punishment  for  mendacity, 
insincerity,  or  rash  assertion,  will  in  course 
be  impending:  but  of  such  restraining  powers 
the  efficiency  cannot  in  every  case  be  com- 
plete. For,  with  a little  ingenuity,  under 
circumstances  tote. ably  fivourahle,  excuses, 
which  if  they  came  of  themselves  w'ould  be 
just  andyadequate,  may  be  brought  into  e.x- 
isteiice. 

2.  The  stores  of  non-responsion  being  e.x- 
hausted,  next  comes  insufficient  respojision: 
on  the  defendant’s  part,  the  insufficient  re- 
sponsion ; on  the  pursuer’s  part,  indications 
of  the  sulliciency,  with  directions  for  the 
sujiply.  To  the  length  of  this  sei  ies — to  the 
number  and  respective  magnitude  of  the 
terms  of  wffiich  it  may  be  composed,  it  seems 
not  easy,  if  it  even  be  possible,  by  arty  gene- 
ral view  that  can  be  taken  of  the  subject,  to 
set  limits.  For  producing  the  etfect  that 
wuidd  be  aimed  at  by  any  such  limits,  a 
course  Unit  pie.  cuts  itself  is  this:  — on  the 
piirsiier's  part,  facts,  which  if  true  would 
be  sufficient  (notwithstanding  anything  that 
could  be  .said  on  the  other  side)  to  substan- 
tiate the  pursuer's  cl. dm,  are  hypothetically 
asserted,  accompanied  with  a statement,  that 
to  that  special  purpose,  true  or  untrue,  un- 
less sufficiently  contradicted,  they  shall  be 
regarded  as  admitted. 

lienee,  on  a general  view,  may  be  seen  the 
difficulties  with  which,  in  every  case  in  w hicli 
there  is  no  judicial  confi'oiilation  of  parties, 
a pursu-r  may  have  to  contend.  \Vithout 
his  pruscncc,  an  agent,  howxwer  ample  his 
instructions,  though  acting  in  tlie  iirescnce 
ot  the  detendant  as  well  as  the  judge  in  the 
distant  judicatory,  may  be  but  an  inadequate 
substitute. 

If  an  agent  chosen  by  the  party  as  the  nio.st 
likely,  more  so  than  any  other  person  he  has 
access  to,  to  espouse  his  interest  with  the 
greatest  warmth,  and  thence  to  apply  his 
facaltie.s,  such  as  they  are,  to  the  subject  with 
the  strongest  Ibrce  of  attention,  is  liable  to 
be  thus  inadequate,  — still  more  so,  generally 
speaking,  will  be  the  judge.  Skill  derived 
from  appropriate  practice  and  experience,  say- 
still  greater  ; but  for  the  natural  deficiency  in 
the  article  of  zeal,  it  were  too  much  to  ex- 
pect that,  by  any  extra  magnitude  of  skill, 
compensation  will  in  an  adcrpiate  degree  be 
made. 


What  may  be  sidd  in  general  is,  that  the 
less  complicated  the  case,  the  greater  the 
probability  is,  that,  without  the  judicial  cou- 
frontatioii,  examination  in  the  epistolary  mode 
can  be  made  suiricient  for  a well-entitled 
pursuer’s  purpose.  To  make  his  option  Ijc- 
tweeii  the  two  modes,  w'ill  therefore  rest  on 
the  piirsiier  in  eaeli  individual  case. 

A ease  in  which  the  services  of  the  distant 
judge  might  ho  eni|doyod  in  this  good  work 
w'ith  particular  advantage,  is  this  : a pursuer 
by  reason  of  his  occupation  or  state  of  hciillh, 
is  incapacitated  from  migrating  to  the  distant 
judicatory,  and  staying  tiiere  lor  tlie  requisilo 
time;  and  moreover,  by  (ho  sttitc  of  his  pe- 
cuniary circumstances,  incapacitated  from  en- 
gaging the  services  of  a professional,  or  other 
apt  agent.  Here  might  be  aea.-eof  conqias- 
sion,  calling  foi- tlie  conjunct  operation  of  the 
judge  of  the  pursuer  s judicatory,  and  the 
judge  of  the  distant  judicatory,  namely,  the 
defetidant’s  judicatory.  'I'lie  pur.^uer-geueral, 
ill  his  quality  of  advocate  ul  the  [loor,  extracts 
from  the  moutli  of  the  pursuer,  in  tlie  pre- 
sence of  tlie  judge,  facts  which,  in  his  view', 
and  ill  the  view  of  the  judge  are,  if  true  (the 
I contrary  of  which  he  sees  no  ground  to  sus- 
I peet,)  sulncieiit  to  con>titute  an  adeipiatu 
ground  for  the  puisuer’s  demand  ; at  any  rate 
if  supported  by  such  evidence  as  the  pursuer, 
subject  to  piinislimeiit  as  for  iiisineerily,  has 
I staled  as  being  about  to  be  proved  by  such 
persons  as  he  has  given  indication  of. 

'J'he  minute  jii  wliieli  this  evidence  is  coii- 
tuiiied,  being  anlhenlicated  by  tlie  sigiiiuui es 
of  the  pursuer-general  ami  the  judge,  accuin- 
paiiied  witli  sneli  explanatory  ohser\ al ioii>,  if 
any,  as  shall  by  them  liave  been  deemed  re- 
quisite, is  transmitted  by  tliis  same  judge  to 
tlie  judge  of  tlie  defendant’s  distant  judica- 
tory, with  a ref|uest  to  liim  to  convene  the 
defemlaiit,  and  proceed  thereui>oii  a»  the  jus- 
tice of  the  case  may  rerpiire. 

What  has  been  above  observed  in  relation 
to  the  case  where,  at  the  instance  of  a pur- 
suer. a defendant  is  at  the  coniinern'emeiit  of 
a suit  to  be  examined,  will,  to  an  extent  more 
or  le.^s  coiisideralile,  be  fonml  to  be  aiqilicalile 
to  tlie  ease  where,  on  that  same  .side,  or  on 
either  side,  a pei'soii  is  to  he  cxainiiied  in  the 
character  of  an  extraneous  witness.  Consi- 
dered merely  in  the  eliaracler  of  a witne.-s, 
one  part  oftlial  uliieh  would  commonly  com- 
pose the  subject-matter  of  examination  in  the 
case  of  a defendant,  has  no  place  in  the  ca-e 
of  an  extraneous  witness.  'I'liis  part  i.s  w hat 
is  composed  of  the  subject-matter  of  admis- 
sions. 'I'he.  facts  proposed  to  be  admitted  mny 
ill  any  number  be  tacts  of  w hich  the  (h•femlaIlt 
has  no  personal  cognizance  ; he  not  haying 
been,  in  relation  to  tlieni,  himself  a percipient 
witness,  but  being  satisfied  of  their  existence 
either  from  nqiort  made  to  him  by  [ierrii>ient 
I wiiiicsses,  or  by  inference  drawn  from  eireum- 
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Btaiitial  evidence.  From  an  extraneous  wit- 
ness, nothing  in  the  way  of  admission,  as 
above,  will  be  relevant;  the  only  facts,  the 
statement  of  which  can  with  propriety  be 
received  from  him  to  the  [uirpose  of  their 
operating  in  the  character  ot  appropriate  evi- 
dence, will  he  those  in  relation  to  which  he 
has  been  a percipient  witness  : as  to  any  other 
facts,  if  his  testimony  be  in  any  way  relevant 

if  it  be  capable  of  throwing  light  on  the 

matter  in  dis|)iite  in  any  way,  it  n'ill  be  in  the 
character  of  |)iirely  indicative  evidence,  giving 
information  of  a source  from  whence  appro- 
priate evidence  may,  it  is  sui)[)osed,  be  ex- 
tracted. 

As  to  indilFercnce,  although  it  may  have 
place,  and  of  course  not  unfiequently  will 
liave  [dace,  it  is,  however,  no  more  to  be 
depended  upon,  consistently  with  common 
sagacity,  in  the  case  of  an  extraneous  witness, 
than  ill  the  case  of  a party  — on  the  occasion 
here  supposed,  a party  on  tlie  defendant’s 
side.  By  interest  in  every  imaginable  shape, 
self-regarding,  sympathetic,  and  antipathetic 
. — by  a tie  of  interest,  of  any  degree  of 
strength  from  that  of  a cob-web  to  that  of  a 
cable  — from  the  slightest  imaginable,  up  to  an 
interest  equal  in  strengtli  to  tliat  of  the  party 
himself,  or  even  greater,  may  the  affections 
and  correspondent  conduct  (that  is  to  say,  on 
the  present  occasion,  the  discourse  of  the 
extraneous  witness,)  be  determined.  By  cor- 
respondent variations  in  respect  of  frame  of 
mind  as  between  a party  defendant  and  an 
extraneous  witness  on  his  side,  the  bias  to- 
wards that  side  in  the  mind  of  the  extraneous 
witness  may  be  made  even  stronger  than  that 
in  the  mind  of  the  defendant  himself.  Many, 
there  can  be  no  doubt,  have  been  tlie  occa- 
sions on  which,  for  the  purpose  of  giving 
support  to  the  side  of  a defendant  in  a suit, 
in  which,  for  the  advancement  of  Iiis  own 
interest,  the  defendant  would  not  have 
transgressed  the  line  of  truth,  an  extraneous 
witness  has,  without  solicitation  on  the  de- 
fendant’s part,  or  intercourse  held  with  him 
immediately  or  unimmediately,  transgressed 
that  same  line  in  such  sort  as  to  have  lulleii 
into  the  guilt  of  [lerjury. 

Of  these  observations,  what  is  the  practical 
bearing  on  the  case  here  in  hand  ? It  is  this, 
viz.  that  as  to  reluctance  in  the  mind  of  an 
extraneous  witness,  a degree  of  it  may  not 
unfrequently  have  place,  not  inferior  but 
even  much  sii[)crior  to  any  that  has  place  in 
the  mind  of  the  defendant  himself.  In  a way 
perfectly  simple  and  intelligible,  a diirercnc’e 
not  greater  than  that  which  is  continually 
exemplified  between  two  persons  standing  iii 
these  two  relations  one  to  the  other,  will 
suffice  to  realize  this  at  first  sight  apparent 
paradox,  without  recourse  to  any  such  uu- 
taiigible  state  of  things  as  that  of  a difference 
between  two  minds.  The  supposition  is  rea- 
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lized  as  often  as  an  extraneous  witness  in 
indigent  ciicmnslanccs  has  m expectancy  a 
benefit,  the  value  of  which  to  him  in  his  cir- 
cumstances is  greater,  than  to  the  defendant 
in  his  affluent  circimistanccs  is  tlie  value  ot 
the  whole  subject-matter  of  the  dispute. 

Generally  speaking,  in  the  situation  of 
extraneous  witness,  the  quantity  of  matter 
required  to  be  extracted  from  a man  will  be, 
to  an  indefinite  amount,  less  abimdrint  and 
mqj’e  simple  than  wliat  will  require  to  be 
extracted  from  a man  in  the  situation  of  a 
party  defendant.  IMost  commonly,  the  fact  in 
relation  to  which  he  will  be  called  niton  to 
testify,  will  be  some  one  fact,  in  relation  to 
which  he  lias  been  a percipient  witness; 
while  the  facts  which,  for  flic  purpose  of  one 
and  the  same  suit,  a (uirsuer  may  have  need 
to  e.stablisli  as  against  a defendant,  may  be 
indefinitely  and  highly  miiiierous. 

The  practical  conclusion  is,  that,  generally 
speaking,  examination  in  the  epistolary  mode, 
with  or  without  the  intervention  of  the  judge 
of  the  distant  judicatory,  will  he  more  fre- 
quently found  eligible,  as  applied  to  the  si- 
tuation of  an  extraneous  witne>s,  than  in  its 
application  to  the  situation  of  a party  de- 
fendant. 

As  it  can  seldom  fail  to  happen  tliat,  in  the 
situation  of  pursuer,  a party  may  liave  need 
to  extract  admissions  or  testimony,  or  hoili, 
from  the  lips  or  linnds  of  a defendant,  so  wliat 
will  be  continually  liaiipening  is,  lliat  on  his 
[lart,  the  defendant  may  have  like  need  to  ex- 
tract admissions  or  testimony,  or  both,  from 
the  lips  or  the  hands  of  the  pursuer. 

Under  the  authority  of  the  English  equity 
courts,  where  this  sort  of  reaction  has  place, 
the  lawyer  tribe  have  given  themselves  the 
benefit  of  making  for  theniselvcs  an  additional 
suit  out  of  it.  This  suit  is  called  by  them,  a 
crossed  suit,  or  a cross  cause  : and  forasnuicli 
as,  on  the  part  of  the  plaintiff  and  his  profes- 
sional advisers  and  assistants  of  all  (‘lasses, 
reluctance  in  respect  of  admissions  and  tes- 
timony may  he  not  inferior  to  what  it  is  on 
the  defendant’s  side,  hence  it  is,  that  by  a 
state  of  tliijigs  thus  frequently  occurring,  tlie 
delay,  vexation,  and  expense,  with  the  profit 
cxtrac.tihle  and  extracted  out  of  tlie  expense, 
is  doubled  : and  this  in  the  perhaps  compa- 
ratively rare  case  (relation  had  to  tin.*  sort  of 
causes  carried  into  those  courts,)  of  a suit 
so  simple  as  to  have  no  more  than  one  party 
on  each  side. 

So  much  for  testimonial  evidence,  received 
or  extracted  for  the  purpose  of  the  suit.  Re- 
main, ready- written,  and  real  evidence.  In 
this  case,  comparison  had  with  those  which 
precede,  but  little  difficulty  has  place  : on  the 
part  of  the  written  document,  no  reluctance 
to  the  being  produced;  as  little  in  the  case  of 
real  evidence,  unless  a possible  exception  he 
considered  as  having  place  in  the  case  of  an 
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animal,  to  whicli,  while  perception  is  ascribed, 
reason  is  denied.  But  in  this  case,  wliether 
it  be  a canary  bird  or  an  ostrich,  a Guinea 
pig  or  a royal  tiger,  no  obstacle  imposed  by 
reluctance  is  apt  to  be  found  insuperable. 

But  all  ready-written  evidence,  and  all 
sources  of  real  evidence,  have  tliis  in  coin- 
inoa  witli  one  another,  and  with  every  source 
of  oral  evidence,  viz.  that  they  are  in  the 
custody  of  some  keeper ; and  on  the  part  of 
this  keeper,  whether  it  be  in  the  character  of 
party  defendant  or  extraneous  witness,  reluc- 
tance in  any  dcgi’ee  may  have  place. 

The  case  is  not  muoli  varied,  where  instead 
of  appearing  in  the  character  of  a source  of 
evidence,  the  written  instrinnent,  or  the  other 
tiling  in  question,  of  whatever  sort  it  be,  has 
need  to  be  made  forthcoming  in  llie  character 
of  a subject-matter  of  tlie  dispute.  Of  the 
demand  on  one  side  of  the  suit:  of  the  defence 
on  the  other.  'I’lie  same  horse  which  con- 
stitutc.s  the  subject  of  the  pursuer’s  demand, 
and  which,  in  case  of  success  on  his  side,  will 
be  to  be  delivered  into  his  possession,  may 
in  the  mean  time  be  to  be  inspected,  lor  the 
purpose  of  ascertaining  the  condition  the  ani- 
mal is  in,  and  thence  its  value. 

In  the  cases  last  mentioned,  the  difficulty 
of  obtaining,  at  the  hands  of  a relatively  dis- 
tant judicatory,  the  assistance  requisite  to 
justice,  may  be  considered  as  being  at  its 
inininmm. 

Ready-written  evidence  affords  modifica- 
tions in  relation  to  which,  appropriate  ar- 
rangements will  require  to  be  made  in  detail. 

Documents,  of  the  contents  of  which  the 
temporary  concealment  is  necessitated  by 
some  exigency  of  the  public  interest,  must 
not,  during  the  time  of  such  concealment, 
be  rendered  accessible  at  the  command  of 
private  exigency  or  private  artifice. 

To  maximize  for  all  these  several  purposes, 
(he  facility  of  intercourse  between  judicatory 
and  judicatory,  will  be  among  the  cares  of  the 
system  of  |)rocedure.  For  this  pui'pose  alone, 
were  it  apidicable  to  no  other,  the  sort  of 
establishment  so  extensively  knotvn  under 
the  name  of  the  post,  might  be  worth  insti- 
tuting and  keeping  on  foot,  where  it  is  not 
instituted  and  kept  on  foot. 

By  the  transmis.sion  of  the  record  itself 
from  the  immediate  to  the  appellate  judica- 
tory, instead  of  a transcript,  — delay,  vexa- 
tion, and  expense,  may  to  no  small  amount  be 
saved.  A transcript  would  indeed  require  no 
more  time  than  the  original  for  its  convey- 
ance. But  for  the  transcription,  time  in  no 
small  quantity  will  be  requisite.  This  time 
cannot  easily  be  other  than  official ; and  of 
otllcial  time  thus  employed,  the  quantity  can- 
not be  otherwise  than  limited.  Documents 
liable  to  be  of  such  importance  cannot  safely 
be  located,  though  for  ever  so  short  a time, 
in  any  other  than  wo’'  known  hands.  Jn  j 


English  procedure,  the  transmission  of  a re- 
cord in  the  original,  from  an  immediate  to  an 
appellate  judicatory,  is  familiar  practice  : it 
is  the  result  of  the  sort  of  inqierafivo  decree 
known  to  lawyers  hy  the  so  unc.xpressive 
aijpellation  of  a writ  uf  certiorari,  or  for 
sliortness,  a certiorari  In  this  case,  the  do- 
cument continues  at  the  seat  of  the  judica- 
tory, hy  the  authority  of  which  the  transmis- 
sion of  it  was  exacted. 

By  retransmission,  the  purposes  of  justice 
may  he  better  served;  hut  among  the  pur- 
poses of  tlie  system  herein  question,  the  pur- 
poses of  justice  never  have  had,  nor  ever 
could  have  had  place. 

§ 5.  Friendly  Bondamanship. 

A friendly,  or  say  accommodating  auxiliary 
judicial  bondsman  is,  as  we  have  seen,  a per- 
son who,  on  the  occasion  and  in  the  course  of 
a suit,  lends  his  aid  to  one  of  the  parties,  by 
taking  upon  himself  an  eventual  ami  future 
contingent  burthen,  for  the  sake  and  purpose 
of  conferring  on  that  same  party  :i  present 
benefit  reputed  more  than  equivalent. 

To  a parly  on  cither  side  of  the  suit  is 
this  good  ollice  cap:d)lc  of  lieing  rendered. 

It  may  be  rendered  in  every  part  of  the 
course  of  the  suit,  on  any  occasion,  for  any 
purpose. 

Of  the  case  in  which  it  m.ay  he  rendered 
to  a party  on  the  pursuer’s  side,  an  example  is 
as  follows  : — 

According  to  the  evidence  delivered  hy 
a pursuer,  circumstances  on  the  [lart  of  the 
defendant  are  such,  tliat  unless  for  the  giv- 
ing ultimate  execution  and  effect  to  a decree 
estahlislung  the  pursuer’s  demand,  arrange- 
ments of  security  arc  taken,  onerous  to  auy 
degree  not  exceeding  the  burthen  of  such 
ultimate  execution,  — the  probability  is,  that 
the  necessary  means  of  giving  effect  to  such 
ultimate  decree  would  not  be  obtainaltle. 

In  any  mimhcr,  any  persons  may  be  co- 
auxiliary  bondsmen  for  any  person. 

But  it  will  be  for  the  care  of  tlie  judge 
that  this  accommodation  he  employed  in  such 
sort  ns  not  to  [iroduee  without  his  intent  ion 
a cominulation  of  corporal  for  pecuniary  pu- 
nishment. 

Jn  respect  of  jndginciit,  attentiveness,  and 
even  probity,  tlie  reputation  of  tlie  judge 
stands  pledged  for  liis  not  suffering  this  ia- 
culty  to  be  employed  as  an  instrument  for 
the  evasion  of  justice,  as  by  acceptance  given 
to  bondsmen  whom  tlie  event  shall  have 
sliown  to  be  iiisu(licient. 

Of  the  demand  for  security  in  this  or  some 
other  shape,  the  urgency  will  lie  directly  as 
the  magnitude  of  the  evil  to  wliieh  ihe  pro- 
posed defeiidatit  will,  by  being  con-1  it uted 
such,  bo  exposed,  and  inversely  as  the  re- 
spoii.siliility  uf  the  applicant  in  respect  of  his 
condition  in  life. 
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On  tliis  occasion,  tlie  party  primarily  I>e- 
nefitcd  is  the  pro[>ose(l  pursuer;  for,  hut  for 
this  I)eiicfit,  the  henefit  v.hicli  hy  ti  e legis- 
lator is  intended  for  him,  niigi.t  hy  the  judge 
he  denied. 

The  security  thus  alTordcd  to  a.  proposed 
defendant  against  vexation  at  the  liands  of  a 
proposed  pursuer  is  but  one  of  divers  seciiri- 
ties,  of  xvhich,  on  every  occasion  on  which  hy 
the  judge  a security  is  regarded  as  necessary , 
the  least  hiirthensome  will  be  preferred. 

Where  the  co-s()onsors,  or  say  co-accom- 
niodationis^l,  are  more  than  one,  the  loss  will 
he  divided  '.ccording  to  pecuniary  circuinstan- 
ces,  as  ir  ^ses  of  compensation  for  wrong. 

On  the  ..ecommodation-engagement  instru- 
ment, the  matter  of  the  accommodationist’s 
rode  will  have  been  printed.  A separate  re- 
gister will  in  every  judicatory  be  k.  pt,  under 
the  name  of  the  aceommodation-rcgistcr. 

In  the  accommodation  - register,  on  the 
occasion  of  each  indi vidual-aecommodaf ion- 
cngagemcrit,  from  this  elementary  n>attcr, 
general  matter  under  correspondent  Iieads  will 
be  deduced  at  the  end  of  each  year,  for  the 
whole  of  the  year  : — 

1 . Name  of  the  suit,  and  the  occasion  cm 
which  the  accommodation  bond  is  entered 
into. 

2.  Inconvenience  saved  by  the  accommo- 
dation-engagement. 

3.  Party  to  whom  the  inconvenience  was 
saved. 

4.  Person  on  whose  application  totbejudge, 
the  engagement  was  entered  into. 

5.  Time  during  which  the  engagement  is 
to  continue. 

6.  Result  of  the  engagement  — the  incon- 
venience incurred  or  prevented. 

Subject-matters,  which  for  tlio  purpose  of  j 
securing  compliance  to  a judicial  mandate  are  | 
in  general  capable  of  being  acted  upon,  are 
property  and  person ; by  possiliility,  reputation  j 
and  condition  in  life  ; but  so  rare  and  extra-  ! 
ordinary  are  the  cases  in  which  to  this  pur- 
pose they  are  capable  of  being  acted  upon, 
and  so  precarious  is  the  success  of  any  endea- 
vours for  that  purpose,  that  they  may  be  put 
aside  as  not  worth  insisting  upon  in  com[ia- 
rison  with  either  of  the  two  others;  to  wit, 
person  and  property. 

In  regard  to  property,  a circumstance  tliat 
presents  itself  at  first  view  is,  that  in  the 
case  of  a great  part  of  mankind,  persons  under 
age  included,  or  in  the  case  of  a considerable 
proportion,  indeed  considerably  the  greater 
part,  co-suhpossession  has  place. 

To  execution,  whether  provisional  (or  say 
instrumeiitary)  or  defiiii  ivc,  cooperation  on 
the  part  of  him  at  whose  cliarge  it  is  to  be 
performed,  may  be  necessary  or  not : if,  ami 
when  necessary,  compliance  on  his  part  re- 
quires to  be  produced. 


L’’niversal  accornmodaticn  having  been  tlie 
end  in  view  of  (bis  in.'^titution,  in  so  far  as  it 
has  anv  end  in  view,  sucb  accordingly  is  (be 
use  and  a|)[dic:ition  hereinabove  made  of  it. 
Occasions,  ns  many  witbouf  exception  as  those 
in  wbicli  this  elfcet  could  he  given  to  it; 
sides  of  the  canse  both,  on  the  one  witli  the 
same  facility  as  on  the  other  ; nnmber  of 
persons  a<hnitted  to  the  exercise  of  this  be- 
neficent funetion,  in  wbatsnev'T  niimbir  dis- 
position  is  found  to  have  |)laee,  and  the  exi- 
genev  of  tlie  ease  is  found  to  require  : nuin- 
ber  no  more  than  one,  where  the  means  and 
situation  in  life  of  that  one  arc  siinicient ; 
number  to  any  amount  greater  tl'an  one, 
wliere  for  th.e  eventual  sum  necessary  to  con- 
stitute the  security,  a smaller  number  will  not 
sud'iee. 

IIow  in  these  several  respects  stands  Eng- 
lish pract’ee?  On  the  plaintiff’s  side,  to  alford 
a warrant  to  the  burthen  imposed  on  the  de- 
fenilant,  this  security,  origina'ly  with  parade 
estahlislied,  has  little  hy  little,  as  it  were  hy 
stealrii,  and  for  the  ex  ident  pia'datory  purpose 
a’'ove  intimated,  been  withdrawn.  Number 
in  every  ease  two,  however  superfluous  one  of 
the  two  might  be;  number  never  greater  tl-an 
two;  conse<jucnee,  wlu're  two  could  not  be 
found  to  make  up  the  quantum  of  security 
thought  fit  to  lie  c.xaetcd,  the  security  not 
given,  and  for  want  of  it,  the  inconvenience, 
how  great  soevc'r,  imposed. 

No  facility  is  allowed  of  acting  upon  pro- 
perty. On  tlie  other  hand,  — on  person,  such 
is  the  fieil’ty  alforded  for  operating,  that 
within  the  memory  (d'lnaii,  any  person  iniglit, 
on  pretence  of  givii  g eommeneement  to  a 
suit,  for  a longer  or  a shorter  time  as  it  might 
happen,  deprive  any  man  whatsoever  of  his 
liberty,  witliout  having,  or  so  much  as  fancy- 
ing or  pretending  to  fanry  tliat  he  had  any 
riglit  to  do  so.  Against  wrong  hy  abuse  made 
of  (bis  unbounded  power,  no  security  alfic-di’d 
beforebaml,  no  remedy  by  compensation  af- 
terwards. At  one  time,  indeed,  sometliing 
in  tbe  way  of  security  was  provided  ; witness 
the  clause  yi  fm'H’it  (c  scrim  m,  with  which 
the  order  of  the  sheriff,  authorising  and  eom- 
manding  him  to  exercise  this  alfiictive  power, 
at  one  time  eommeneed.  ]>y  tliis  clause,  of 
wliich  originally  some  sense  of  slinine  liad 
produced  the  insertion,  a et'rtain  limit  was 
ap[)licd  to  abuse.  But  hy  limit  thus  ap|died 
to  abuse,  limit  was  applied  to  profit,  and  no 
such  limit  could  judicial  rapacity  endure. 

Tluis  w.:s  the  liberty  of  every  man  sold  to 
every  man  who  would  pay  (lie  price  for  it, 
without  any  other  pretence  than  an  intention 
to  pursue  a claim  of  debt  for  any  amount, 
how  small  soever,  and  without  charge  of 
crime  in  any  shape. 

But  when  crime  was  imputed,  and  intended 
to  be  prosecuted  — crime  to  any  amount,  how- 
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Focvor  lar^o ; ilicn  came  tender  mercy,  and  cau- 
tion, by  wliicli  a vast  and  complicated  system 
of  machinery  was  set  to  work,  and  propor- 
tionable uncertainty  and  cliancC  ot  escape  for 
criminality  produced.  Now  was  set  to  work 
the  grand  jury,  with  the  mniibcr  of  its  mem- 
bers necessary  for  comcuiTcncc,  from  twelve 
to  three  and  twenty,  to  take  cognizance  of 
the  sulhcieney  of  the  grounds  on  whicli  tliis 
power  was  applied  for,  and  oath  of  secres) 
tak.'ii  by  all  its  incmhers,  lest  by  disclosure 
tlie  person  whom,  on  hearing  evidence,  they 
had  i)ronouneed  guilty,  should  iind  means 
of  escape;  which  escape  might  on  cver\ 
occasion  be  produced  without  tlw’  smallcjst 
diibculty  or  danger  on  pretence  of  tender- 
heartedness, by  any  one  of  a set  of  men  l.w 
whom,  in  the  capacity  of  petty  juryman,  after 
dilTcrence  of  o[)inion,  no  verdict  could  evei' 
be  given  without  commission  of  perjury — 
Contrast  this  tenderness  for,  and  security  af- 
forded to  all  criminals,  with  the  utter  denial 
of  all  security  to  those  to  whom  no  crimina- 
lit)  in  any  sha[>c  was  so  much  as  imputed,  by 
an  oppressing  adversary. 

'I'lie  first  occasion  on  which  the  allevi.itmn 
of  this  hardship  was  conceded,  was  that  on 
which  it  was  granted  to  a suitor,  who  in  the 
character  of  adefenda  '.t  had  been  punished  as 
above,  without  so  much  as  pretence  of  cri- 
minality on  his  part  in  any  shape.  If  t wo 
persons  could  be  found,  each  (if  whom  in 
case  ofliis  escape,  was  content  to  bind  him- 
self to  double  the  amount  of  the  sum  claimed 
on  the  score  of  debt,  he  was  then,  in  the  event 
of  their  being  approved  of,  and  so  binding 
themselves,  released  from  imprisonment,  after 
having  snfFered  it  till  they  coidd  he  found. 
These  bondsmen  were,  by  a joint  appellation, 
termed  bail.  No  bail,  no  release. 


CHAPTER  XIX. 

CUl'X'i  EU-SECUIUTY. 

§ 1.  Countcr-secur  ti/,  ichat. 

CouNTra-sECL'RiTY,  is  security  for  the  de- 
fendant against  oppression,  designed  or  un- 
designed, producible  at  the  instance  or  on 
the  behalf  of  the  pursuer,  by  the  exaction  of 
preliminary  security  for  the  reddition  of  the 
service  demanded  by  the  pursuer. 

It  is  constituted  by,  and  is  in  proportiem 
to  the  responsibility,  satisfactional  ami  puni- 
tional,  eventually  imp  ised  on  the  pursuer  ; to 
wit,  in  case  of  oppression,  as  above  : [larticu- 
larly  if  falsehood  be  employed  in  the  pro- 
duction of  it. 

Considered  as  to  the  person  on  wliom  im- 
posed, it  is  either  direct  — (directly  seated;) 
or  collateral  — (collaterally  seated  ;)  directly, 
in  so  far  as  imposed  on  the  pursuer  alone  : 
Collar jiMily,  in  to  far  as  imposed  on  a [’Ur- 


suer’s  l.'ondsman,  whose  consent  to  he  ndi- 
jected  to  the  burden  has  been  procured,  by 
some  tie  of  self-regan!ing  or  sympathetic  in- 
terest. 

Considci'c’d  as  to  tiirrc,  it  is  cither  ai-tual, 
in  so  far  as  the  burden  of  it  is  actually  im- 
posed : or  eventual,  in  so  far  as  lire  hm-den 
is  only  made  eventually  imiiosablc. 

t)f  the  emploviible  .';;u'c/c.s- of  counter-secu- 
rity—of  (he  y/ii!jies  in  which,  of  the  jiidicial 
operation  by  which  it  may  be  afforded,  ex- 
amples are  the  following  : — . 

1.  Impignoration  pecuniary,  — cxiiction  of 
the  deposit  of  a sum  of  money  under  the 
clifirg('  of  the  registnir. 

2.  Impigtioration  ttpplied  to  things  move- 
able,  of  condensed  valiic  ; s.ay,  for  instance, 
preeimis  stones,  or  gold  bidlion,  or  cc-stly 
paintitigs. 

.‘h  Impignoration  apitlied  to  thiiygs  ntove- 
able,  of  ordinary  viilue : for  instai.ee,  hoitse- 
hold  furniture,  or  stock  in  trade  in  any  shapt', 
by  consigntnenf  to  some  special  trustee,  lo- 
cated by  th.c  judge. 

4.  Impignoration,  applied  to  a thing  im- 
moveable, by  consignment  as  above. 

In  these  la.-t  three  cases,  the  impignora- 
tion may  be  termed  r|uasi-pecuniary. 

5.  Impignoration  of  miscellaneous  and  de- 
farh.cd  riglits,  by  suspension  and  eventual 
ablation  of  them. 

G.  Impignoration  applied  to  the  person  — 
by  incarceration  for  safe  < ustody. 

7.  Impignoration,  by  quasi-incarceration, 
confinement  sviihin  boundaries  not  [diysical 
but  id(  al,  proscribed  by  mandate. 

In  choosing  the  ^ix'cies  of  connter-secu- 
lity,  the  judge  will  have  regard  to  the  follow- 
ing rules : — 

Rule  1.  PiaTi-r  a .-hape  or  species,  by  means 
of  whicli  compensation  may  eventually  be 
alforded  to  the  di.'feiidant  far  a.s  it  goes, 
to  any  by  which  no  such  sati>fiiction  can  be 
made  tube  alforded.  Hence, 

Rule  2.  Give  to  the  seeurity  the  pecuniary 
or  quasi-pecuniary  shape,  according  to  tie 
amount  of  it,  in  preference  to  every  otlier. 

Reasons  ; By  tlie  Inirthen  of  compen-a- 
tion,  the  effect  of  punishment,  aceording  to 
the  amount  of  it,  is  produced;  whereas  l.y 
harren  punishment  no  such  elfeet  as  that  of 
compensation  is  produced. 

As  to  satisfaction  in  a vindictive  sliap(>, 
this  would  crpially  be  pi  oduced  liy  compensa- 


tion to  tlie  same  amoimt . 


I Ride  3.  Ill  so  fir  as  .siJI'p  ient,  pref  r (!;e 
j least  atllictive  >l:apc : accordingly,  aniioniici.'- 
incnt  of  e\ ciitually  iinpo-ablc,  to  act  nail)  im- 
posed. 

I Rule  4.  In  so  far  as  consentt-d  t<«,  cm|  ioy 
I countci -security  with  less  rc.scrve,  than  ihe 
I [ireliiiiinnry  security.  Rea.son  : 'J  l;e  indivi- 
dual is  tile*  most  compe'teiit  jud,i.''eo(  the  de- 
gree ef  the  uioict i \ ell ,s.^  in  hii  o.\  a instance: 
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if  tlic  burden  be  too  afUictive,  be  will  not  sub- 
ject himself  to  it. 

Rule  5.  With  a view  to  decrees  of  afflic- 
tiveness, never  lose  sight  of  the  difference 
between  the  situation  of  the  two  [tarties,  in 
respect  of  [)ecuniary  and  other  eireunistan- 
ces. 

§ 2.  Counier-secitrilij,  need  of. 

The  need  of  counter-security  is  produced 
bv,  and  [iroportioned  to,  the  magnitude  and 
probability  of  the  evils  which,  by  prehension 
and  adduction  of  the  individual,  are  liable  to 
be  produced  for  want  of  it.  These  evils  will 
have  their  rise,  partly  in  the  situation  of  the 
proi)osed  defendant,  partly  in  the  disposition 
and  situation  of  tlie  pursuer. 

Of  the  evils  liable  to  be  produced  by  the 
situation  of  the  pro()oscd  defendant,  c.vainples 
are  as  follows: — 

1.  The  proposed  defendant,  labouring  un- 
der a disease  for  which  a distant  climate  is, 
by  medical  advisers  regarded  as  affording  a 
probable,  and  the  only  means  of  escape  from 
impending  death.  Effect  of  the  execution, 
of  the  prehension  and  adduction  mandate  — 
the  same  as  that  of  a sentence  of  death  pro- 
nounced and  executed. 

2.  The  proposed  defendant  is  on  the  point 
of  embarking  with  a cargo  for  sale,  in  which 
the  ivbole  of  his  capital  is  invested:  before 
he  could  have  been  set  free  to  embark,  the 
vessel  has  sailed,  and,  within  the  time,  no 
person  able  and  willing  to  undertake  charge 
of  the  cargo  could  be  found  by  him.  The 
consequence  is,  a part  more  or  less  consider- 
able spoilt,  puiloincd,  or  sold  to  a loss;  to 
the  amount  of  the  loss  no  assignable  limit. 
Elfect  of  tbe  mandate,  fine  with  execution  to 
thiit  amount. 

3.  In  the  vessel  went  a female,  to  the 
proposed  defendant  an  object  of  matrimonial 
pursuit  with  prospect  of  success  : the  female 
hiithlcss ; consequence,  her  marriage  with 
another : loss  indescribable  and  incalculable. 

4.  Destination  as  before  : the  female  a new- 
married  wife.  In  the  vessel,  or  on  arrival,  she 
finds  a seducer;  consequence,  seduction:  loss 
again  incalculable. 

In  each  instance,  — cause  of  the  evil,  acci- 
dent,—or  sinister  design.  If  sinister  design, 
for  proposed  defendant,  say  victim  or  intended 
victim. 

1.  Ill  case  of  the  disease:  victim,  say  a rich 
proprietor  : machinator,  a next  of  kin,  or  e.x- 
pected  legatee. 

2.  In  the  case  of  the  emigration  with  a 
cargo  : machinator,  say  a rival  trader. 

3.  Victim,  the  disappointed  lover  : machi- 
nator, the  successful  rival. 

4.  Victim,  the  new-married  husband  : ma- 
chiuator,  the  seducer. 

In  no  one  of  these  cases,  unless  ppecially 
provided  against  as  below,  does  the  machina- 


tor stand  necessarily  exposed  to  legal  respon- 
sibility  in  any  shape.  To  the  accomplishment 
of  tbe  design,  no  mendacity,  punishable  or  so 
much  as  unpunishable,  is  necessary.  Many 
are  the  ways  in  which,  for  any  such  purpose, 
the  machinator  may,  in  relation  to  the  in- 
tended victim,  contrive  to  place  himself  in  the 
situation  of  creditor. 

In  the  shape  of  a bill  of  exchange  in  which 
the  proposed  victim  stands  as  drawer  or  in- 
dor.ser : in  this  shape,  or  no  matter  in  what 
other,  he  obtains  the  cllicient  cause  and  pro- 
bative evidence  of  a debt  which,  without  in- 
justice or  imprudence,  the  debtor  may  have 
left  outstanding,  having  before  his  departure 
left  in  proper  hands  funds  adequate  to  the 
purpose. 

Nor  is  it  necessary  that  the  hand  by  which 
the  evil  is  proiluced  should  be  that  of  the 
principal  and  prime  author.  It  may  be  by 
that  of  an  instrument  of  his,  rendered  such 
by  deceit.  'When  the  maiden  has  lost  her 
lover,  or  the  wife  her  new-married  husband, 
the  seducer,  full  of  sympathy  and  assumed 
wrath,  flics  to  her  relief,  and  wins  her  affec- 
tions. 

Of  disposition  on  the  part  of  the  pursuer, 
exam])lcs  have  been  seen  as  above.  Ilis  si- 
tuation, unless  appropriately  modified  by 
counter-security  — his  situation,  in  the  case 
of  sinister  design,  whether  principal,  or  in- 
strumental and  accessary,  as  to  elfectivc 
responsibility  in  every  sha[)c,  is  completely 
irresponsible. 

Happily,  in  the  general  run  of  cases  there 
will  be  little  dilHculty.  On  the  one  hand,  the 
nature  of  the  service  demanded,  coupled  with 
the  situation  of  the  defendant,  will  not  re- 
quire for  the  securing  compliance  on  Ins  part 
(or  at  any  rate  the  effect  sought  for  from  his 
compliance,)  the  imposition  of  any  such  vexa- 
tion on  his  part  as  would  present  a serious 
danger  of  ultimate  injustice;  and  the  less 
the  danger  from  the  direct  security  at  the 
charge  of  the  defendant,  the  less  would  be 
the  evil  produced  by  tbe  vexation  of  counter- 
security  at  the  charge  of  the  pursuer  to  pre- 
vent him  from  contributing,  through  sinister 
design  or  negligence,  to  impose  the  first-men- 
tioned vexation  on  the  defendant. 

But  no  evil  which  it  is  or  may  be  possible 
to  exclude  without  preponderant  evil,  should 
be  suffered  to  pass  unheeded  or  unprovided 
against,  by  the  legislator,  or  that  of  his  ser- 
vant the  judge.  In  their  respective  accounts 
with  the  public,  every  such  individual  instance 
of  evil  that  presents  itself  will  be  to  be  set 
down  under  the  head  of  loss:  as  the  cases  of 
most  frequent  occurrence  will  be  provided  for 
with  most  care,  neither  will  those  of  the  least 
frequent  occurrence  remain  neglected ; espe- 
cially since,  in  whatever  part  of  the  field  the 
provident  eye  of  the  legislator  may  have  left 
j a pit-fall  unclosed,  evil-doers,  whose  eyes  will 
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l)V  stronger  sinister  interest  naturally  be  ren- 
dered stronger  than  his,  will  be  at  work  to 
widen  it. 

On  this  occasion,  the  antagonizing  ol)jec(s 
which,  in  the  quality  of  elements  belonging 
to  the  calculation  in  the  character  ot^eleinen- 
tary  quantities,  present  a demand  for 'conside- 
ration, may  be  thus  stated  : — 

1.  The  importance  of  the  service — of  the 
effective  service  demanded  by  the  pursuer  at 
tlie  charge  of  the  defendant.  This  will  vary, 
from  that  of  the  smallest  sum  of  money  which 
can  be  the  object  of  demand,  to  that  of  the 
severest  suffering  to  which  the  law  has  ex- 
posed men,  in  the  hope  of  keeping  excluded 
the  severest  evil  which  man  is  exposed  to 
sillier  from  human  delinquency.  In  this  cle- 
ment may  accordingly  be  seen  included  two 
others  — namely,  the  magnitude  of  the  punish- 
ment, and  the  magnitude  of  the  crime. 

‘2.  The  magnitude  of  the  vexation  to  which, 
for  the  purpose  of  preventing  tlie  defendant 
from  withdrawing  himself  from  under  the 
burthen,  should  he  be  so  inclined,  it  may  be 
necessary  to  subject  him  to,  while  the  proof 
of  his  being  bound  to  render  the  service  re- 
mains as  yet  incomplete. 

3.  The  magnitude  of  the  inducement  by 
which  a person  in  the  circumstances  of  the 
luirsuer  may  be  led  to  hear  his  part  in  suh- 
jeciing  the  dofemhant  to  such  precautionary 
vexation  in  the  case  in  which  it  is  undue, 
whether  it  be  th.at  tlie  service  demanded  of 
him  is  not  due,  or  that,  for  preventing  him 
from  eluding  it,  a precaution  so  hiirthcnsomc 
as  that  which  is  proposed  is  needless. 

Ill  the  case  of  counter-security  against  ju- 
dicial oppression  in  favour  of  a defendant,  the 
following  are  the  circumstances  by  which  the 
inagnitiide  of  the  provisional  or  eventual  bur- 
llieii  to  be  imposed  on  the  pursuer  for  this 
[iiirpose  will  require  to  he  governed  : — 

1.  The  magnitude  of  the  burthen  imposed 
on  tile  defendant  by  the  direct  security  — tlie 
security  for  execution. 

2.  Tlie  etfectivc  responsibility,  satisfaction- 
al  and  pimitioiial,  of  the  pursuer,  as  far  as 
can  be  collected  from  Ids  or  her  condition  in 
life  and  pecuniary  circumstances,  or  so  far  as 
already  notorious  or  known  ; or  by  examina- 
tion or  inquiry  directed  to  tiie  puriiose  or  the 
occasion  in  question,  ascertainable  and  ascer- 
tained. 

Consequently,  when  on  the  pursuer’s  side 
there  are  parties  more  than  one,  as  many  dif- 
ferent means  of  counter-security,  if  circum- 
stances require,  may  be  employ  ed,  as  there 
are  parties  on  that  side. 

In  a piinishinent  requiring  purely  public 
care,  the  government  advocate  being  sole 
pursuer,  no  means  of  counter-security  can  be 
requisite. 

In  the  case  of  a punishment  reriuiriiig 
pubiico-private  care,  as  well  as  in  the  case 
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where  the  service  demanded  is  satisfaction 
merely,  without  punishmt  iit,  means  of  conn- 
ter-seciirity  at  the  charge  of  the  private  pur- 
suer may  be  requisite. 

Tliis  quantity  is  again  a compound  one  : 
its  elements  on  the  one  side  of  the  account, 
the  profit  expectable  from  the  ofTence  ; on  the 
other  side,  the  loss,  by  the  suffering  to  wliieh 
by  the  commission  of  it,  it  will  appear  to  him 
that  he  will  expose  liimsclf. 

Here  then  comes  in  the  consideration  of 
the  counter-security  exigible. 

Ill  this  couiitcr-seciirity  may  again  he  dis- 
tinguished two  branches ; one  composed  of 
tlie  evil  which  the  law  may  have  attached  to 
the  general  demand  of  the  ultimate  service  in 
question,  in  the  event  of  its  proving  ground- 
less ; the  other,  of  the  evil  attaclicd  by  it  to 
any  special  demand  made  of  tlie  incidental 
service,  consisting  in  tlie  exaction  of  the  se- 
curity for  the  defendant’s  comjiliaiice,  or  what 
is  equivalent  to  it. 

The  person  to  whom  the  responsibility  at- 
tached to  the  general  demand,  on  the  suppo- 
sition of  its  proving  ungrounded,  will  apply,  is 
of  course  the  pursuer.  But  a person  to  wliom 
the  responsibility  attached  to  the  siieciid  de- 
mand of  the  extra-security  applies,  may  either 
be  a pursuer  or  an  extraneous  witness;  for 
the  question  as  to  whether  the  ultimate  ser- 
vice demanded  is  due,  and  tlic  question  whe- 
ther the  precautionary  security  antecedent 
to  full  proof  is  necessary,  arc  two  perfectly 
distinct  questions:  between  the  sets  of  facts 
to  which  they  respectively  relate,  there  may 
be  no  connexion  whatsoever. 

As  to  tlie  quantity  of  vexation  necessarily 
attached  to  the  situation  in  which  the  defen- 
dant must  be  placed,  in  order  to  secure  on 
bis  part  the  compliance  necessary  totlieiiddiic- 
tion  of  evidence  on  botli  sides,  the  maxiiruim 
will  ill  general  be  coiiifiaratively  inconsider- 
able: restraint  on  Ids  liberty  of  locomotion 
during  the  time  necessary  for  the  adduction 
of  the  evidence  on  Ids  side,  or  tlie  time,  at 
the  end  of  which  the  pursuer  will  have  ad- 
duced the  \vliolc  of  his  evidence,  or  in  fidliirc 
of  it,  sutfered  the  dismissal  of  Ids  demand; 
of  these  two  periods,  the  longest,  ^vhicllso- 
ever  it  may  be.  But  fi'cin  tlds  rustraiiit,  tem- 
porary and  short-lived  as  it  may  be  made  to 
be,  evil  consequences,  serious  in  duration  as 
well  as  inagnitiide,  to  an  indefinite  degree, 
may  in  some  cases  be  included.  Of  these, 
lost  the  general  conception  formed  of  tliem 
should  Ite  inadequate,  it  may  be  necessary  to 
bring  to  view  a few  examples. 

In  the  view  of  exhibiting  in  its  greatest 
possible  dimensions  the  evil  liable  to  be  pro- 
I duoed  by  a short-lived  restraint  on  the  liberty 
i of  locomotion  as  above,  a course  that  woul  1 
be  apt  to  present  itself  is — the  placing  at  the 
highest  point  that  could  reasonaldy  be  as- 
j sinned,  the  mass  of  the  matter  ot  oaiileiice 
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capable  of  bcinj'  thus  wasted  or  injuriously 
traiisferre<i.  This  course  woiilil,  bowever,  be 
H delusive  one.  The  greater  tbe  quantity  thus 
brought  to  view  as  capable  of  being  wasted 
or  ilfbestowed,  the  more  rare  would  be  the 
examples  of  its  being  in  fact  thus  dealt  with. 
On  the  other  hami,  the  magnitude  of  the  evil 
(in  its  first  stage  at  least)  — the  magnitude  of 
the  sulfering,  is  not  by  any  means  proportioned 
to  the  magnitude  of  tlie  sum  which  is  the 
instrument  of  it.  Of  the  suffering  produced 
by  a loss,  the  magnitude  is  not  as  the  absolute 
amount  of  the  sum  lost,  but  as  its  lehilive 
amount,  relation  being  had  to  the  aggregate 
mass  of  the  property  of  the  loser  : to  a person 
the  value  of  whose  whole  property  does  not 
exceed  eleven  pounds,  the  loss  of  ten  pounds 
may  produce  at  least  as  severe  a sulfering  as 
to  one  wlio  has  eleven  thousand  pounds,  a 
loss  of  ten  thousand  ; while  the  number  of 
those  w ho  are  susceptible  of  a loss  of  ten 
pounds  is  perhaps  a hunnrod  times  as  great  as 
the  number  of  those  who  are  susceptible  of  a 
loss  of  ten  thousand  pounds,  leaving  a remain- 
der of  not  less  than  one  thousand  pounds. 

l-’eriiaps  Dy  no  one  ot  tliose,  liy  whom  the 
functions  of  legislation  have  as  yet  b.  en  e.ver- 
cised,  has  this  only  true  measure  of  good  and 
evil,  as  dependent  upon  the  matter  of  wealth, 
received  due,  if  any  attention.  In  his  eyes,  the 
sum  wliich,  with  relation  to  his  own  circum- 
stances, is  of  no  importance,  is  absolutely  des- 
titutcofimportance ; whatistritlingtohimself 
is,  in  his  view  of  the  matter,  trifling  in  itself. 
Of  this  error  what  is  the  cause?  Answer; 
Want  of  sympathy.  But  of  sympathy  in  this 
case  there  are  t wo  modifications — sy input  hy  of 
affection  and  sympathy  of  conce|)tion ; and  dis- 
tinguishable as  they  are,  intimately  connected 
with  one  another  are  these  two  modifications: 
each  is  to  the  other  cause  and  effect.  Of 
that  for  which  a man  cares  little,  his  concep- 
tion is  proportionably  faint ; and  concerning 
that  of  which  his  conception  is  faint,  his  care 
is  proportionably  inconsiderable. 

Tims  much  as  to  security  ; Jiow  as  to 
counter-security.  Proportioned  to  the  danger 
impending  over  the  condition  of  the  defen- 
dant, in  respect  of  the  loss  and  vexation  he 
is  liable  to  be  subjected  to,  by  the  security 
exacted  of  him  at  his  charge  as  above,  is  the 
efficiency  requisite  to  be  given  to  the  counter- 
security,  the  object  of  which  is  to  protect  him 
against  that  danger. 

In  this  case,  the  eventual  suffering,  if  it  be 
adequate,  that  is  to  say,  certain  of  outweigh- 
ing the  profit  from  the  w'l  ong,  must  be  in- 
definite: in  duration,  co-extensive  with  the 
whole  of  life  ; for  supposing  it  limited,  though 
for  exanqile  to  iinprisoifinent  for  so  great  a 
length  as  twenty-one  years,  a person  w’ho,  by 
rivalry,  for  example,  in  trade  or  marriage,  had 
been  rendered  an  adversary  to  the  defendant  | 
— if  it  were  simple  imprisonment  might  j 
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[ render  it  worth  the  while  of  o:ioth>  r wlio  had 
nothing,  to  inflict  the  calamity  on  the  d.  ten- 
dant  by  a mendacious  statement  of  tacts, 
wlii'  h if  true  would  create  an  adequate  de- 
mand for  the  security  : and  tliis,  too,  even 
under  a full  as.snrance  that  upon  heirine  the 
evidence  on  both  side>,  t'.ic  fal.-ity  ot  the  state- 
ment would  he  brought  to  light,  and  inrtiction 
of  the  appropriate  iiunislinient  on  the  laise 
witness  a certain  consequence. 

By  incareeratii-n,  eoiitiiiiied  down  to  the 
time  at  which  the  truth  of  the  .stafeaumt  has 
been  either  proved  or  disproved,  tlie  testifier 
in  question  would  be  eventually  siibiecicd  to 
this  indispensable  puiii.shmenf,  thus  seen  to 
be  indispensable. 

On  the  other  hand,  suppose  the  statement 
true,  the  actual  stiirering  might,  and  naturally 
would,  be  confined  within  narrow  limits  ; and 
supposing  it  voluntarily  siihiiiilted  to,  as  in 
a state  of  things  frerpiently  excm[)lified,  it 
might  he,  the  evil  would  thus  liy  the  very 
sup|)Osition  be  reduced  to  notliiiig. 

Of  all  tlie  several  modes  of  afforiiing  the 
requisite  comiter-seciirity,  this  is  manite-tiy 
the  most  afflictive  ; and  if  this  be  not  too 
afflictive  to  be  employei’,  still  less  couhi  any 
others  he. 

Tims,  then,  would  stand  the  case.  On  the 
here-proposed  plan,  no  person,  for  the  obtain- 
ing of  tile  security,  when  needless  and  adverse 
to  justice,  would  bo  tilde  to  purchase  a false 
testimony;  many  a person,  for  the  obtaining 
of  the  security,  where  needful  and  coiulueive 
to  justice,  woubl  he  able  to  purcliasc  true  and 
hoiie.st  testinioiiy. 

By  imprisonment,  tlio  security  may  be  con- 
sidered as  being  in  till  cases  tulequate.  For 
tlie  person  of  the  applicant  lieing  thus  com- 
pletely at  the  disposal  of  tlie  law'  and  tiio 
judge,  the  punishment  is,  iibysically  speak- 
ing, capable  of  being  screwed  up  in  magnitude 
to  the  utmost  capacity  of  luimaii  sulferance ; 
and  thus  the  evil  to  wbicli,  on  the  score  or 
eventual  punishment,  tlie  evil-doer  is  sub.’.cc- 
tible,  is  rendered  preponderant  over  the  good 
of  the  profit  which  in  any  shape  it  would  he 
possible  for  him  to  rcai)  from  the  evil  deed  — 
the  sinister  design  — to  whatever  degree  suc- 
cessful. 

§ 3.  Possession -fjivuif!  scevrity,  or  pledye- 
(jivimj  security. 

Placing  goods  m pawn  tor  the  purpose  of 
raising  money  on  them,  as  a security  to  indi- 
viduals for  the  money  borrowed  on  them,  is  a 
practice  universally  notorious,  and  as  univer- 
sally unobjectionable.  In  so  far  as  practicable 
with  advantage,  not  more  objectionable  should 
it  be  when  applied  to  the  purposes  of  justice  : 
on  the  one  hand,  to  secure  defendant  against 
irreparable  vexation  ; on  the  other  hand,  to 
I secure  to  a pursuer  a chance  which  he  coui<l 
not  otherwise  have,  for  the  obtuimnent  of 
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service  due  to  him,  in  some  shape  in  which  it 
would  not  otherwise  be  obtainable. 

'I’o  be  made  eupaljle  of  answering  the  pur- 
pose, the  property  thus  placed  at  the  disposal 
of  the  judicatory  must  be  of  the  moveable 
sort,  and  actually  forthcoming,  and  placed 
within  the  physical  power  ot  the  judge.  Sup- 
posing it  an  unmoveable  subject,  the  nature 
and  character  of  the  security  would  be  quite 
dilferent.  In  the  character  of  a secuiity,  the 
only  effect  it  could  have,  would  be  that  of 
attaching  invalidity  to  all  succeeding  instru- 
ments by  which  it  was  endeavoured  to  be 
transferred  to  other  owners. 

Against  the  accejjranee  of  security  in  this 
shape  in  case  of  need,  no  pre|)onderant  objec- 
tion can,  It  should  seem,  be  opposed.  Vt'ith 
regard  to  the  sensible  evil,  the  great  probabi- 
lity is,  that  it  will  not  come  info  existence ; 
for  unless  on  the  part  of  the  bondsman  cer- 
tainly, and  on  the  [)art  of  tiie  security-giver 
probably,  a persuasion  to  that  effect  bad 
|)lace,  the  security  would  not  be  afforded. 
Moreover,  supposing  it  to  eome  into  exis- 
tence, still  it  is  not  so  inucli  net  suffering 
produced  ; for  that  which  is  taken  from  the 
friend  of  the  wrong-doing  pursuer,  being  given 
to  tile  defendant,  who  ba-  been  wronged  by  him, 
the  only  net  loss  expei ieiiced  by  the  national 
stock  of  happiness  is  the  amount  of  the  dif- 
ference hetween  the  fiain  of  loss  and  the  ploa- 
sure  of  gain  produced  by  the  transfer  of  one 
ami  the  same  instniment  of  enjoyitient. 

In  file  case  of  hondsinanship,  it  has  already 
hoen  oliserved.  no  Cinifinement  of  the  [icrson 
is  ;u  ill!  iin.uediate  \tay  made  to  have  place; 
but  in  an  unimmediate  way,  if  and  in  so  far 
as  imjirisonmeut  for  debt  has  place,  it  may 
bat  e piace.  I’or  in  tlie  event  of  a suit  agaiiwt 
tile  bondsman,  for  the  oblainmcnt  of  the  mat- 
ter of  eoiiipeiisatioii,  if  either  by  inabilit  y or 
no  iviliineiiess,  [layment  on  his  part  is  jire- 
veaied,  wh.itever  he  the  imprisonment  wliicli 
he  could  suffer  for  a debt  of  bis  own,  the 
sa.uc  may  he  be  made  to  suffer  for  the  d.  bt 
(d  him  to  whom  in  this  way  he  proved  him- 
self a friend. 

1 he  course  of  the  judge  is  thus  to  be 
steered  between  two  opposite  dangers,  like 
that  ot  the  mariner  between  two  rocks  : — 

1.  Danger  ot  leaving  in  the  situation  of 
the  applicant  an  injuretl  man  without  redress, 
f>ir  want  ot  taking  the  measures  necessary  to 
secure  forthcoiningiiess  in  respect  of  person 
and  projierty,  for  the  purpose  of  giving  execu- 
t’.oii  and  eliect  to  the  law. 

2.  Danger  of  oppression  to  the  defendant, 
by  vexation  in  the  shape  of  iinprisonineut, 
loss  of  property,  or  evil  in  any  such  other 
shape  as  by  the  nature  of  the  case  it  may  hap- 
pen to  him  to  stand  exposed  to. 

The  first  observation  that  presents  itself 

— that  in  the  case  of  llie  applicant’s  offering 


himself  to  be  imprisoned,  the  probability  of 
ulterior  evil  is  in  case  of  acceptance  extreme- 
ly small.  The  probable  case  is,  that  in  his 
opinion  the  justice  of  his  claim  is  indubitable; 
and  if  so,  the  instant  that,  bythe  examinat.'on 
of  tlie  defendant,  this  appears  to  be  the  ca^.’, 
the  imprisonment  is  at  an  end. 

True  it  is,  that  as  before  observed,  the 
claim  put  in  by  him  may  be  an  iin(|uestionably 
WLdl-grouiuled  one  ; yet  still,  if  this  be  the 
course  pursued  for  the  purpose  of  giving  ef- 
fect to  it,  evil  to  the  defendant,  evil  to  an 
enormous  amount,  and  thence  undue,  may  he 
the  result.  Here  tlieii  comes  the  case  where 
the  appropriate  warning  will  he  given  to  him 
by  the  judge  : — 

“ Speak  the  truth  ; tell  us  wliether  the 
act  of  power  you  call  upon  us  to  exercise, 
would  not,  to  the  defendant,  be  productive  of 
vexation  in  such  or  such  a sliape  ? (mention- 
ing it.)  For  take  notice,  that  if  it  would,  your 
demand  will  not  he  granted ; and  moreover, 
you  may  be  made  eHectually  responsilile  to 
him,  to  the  amount  of  an  equivalent  for  the 
vexation  thus  imposed  on  him  at  yom  in- 
stance.” 

Three  rules,  however,  may  iieihaps  serve 
him  for  his  guidance  : — 

Rule  1.  Parties  on  both  sides  equ:;'!ly  sin- 
cere : of  two  evils,  reparable  and  irrepaiable, 
choose  the  reparable. 

Rule  2.  Party  on  side  — say  the  pursuer’s 
side  — sincere  ; on  the  defendant’s,  insincere  : 
throw  the  evil  on  the  insincere  defendant,  al- 
though it  should  be  irreparable,  rather  tliaii 
upon  the  pursuer,  though  upon  Ids  side,  as 
far  as  appears,  it  may  be  reparable.  Reason  ; 
By  compliance  with  the  demand,  of  the  jus- 
tice of  which  the  defendant  is  by  the  supposi- 
tioii  conscious,  it  is  in  his  power  to  [ircserve 
himself  from  this  evil:  thus,  in  fact,  it  is  by 
himself  that  the  evil  is  iiiHicte<l  on  himself. 

Rule  d.  Of  the  magnitude  of  the  evil,  ei- 
ther absolute,  in  the  case  of  a party  on  the 
one  side,  or  comparative,  in  the  case  <d’  the 
parties  on  both  sides,  no  true  conception  can 
in  any  case  be  formed,  unless  the  pecuniary 
circumstances  of  all  parlies  be  taken  into  tlie 
account. 

Sucli  as  have  been  seen,  are  the  difficul- 
ties and  emharras.sivients  which  eiiconqiass 
the  mind  of  the  Icgi-lator  \i-hose  operations 
are  governed  by  a real  regard  for  the  ends  of 
jnstico. 

Eiigli.sli  practice  knows  of  no  such  emliar- 
rassinoiit.  By  Eiiglisli  judges,  who  in  relation 
to  this  part  of  the  field,  as  in  most  otlicrs  of 
the  field  of  procedure,  have  saved  the  supe- 
rior authority  the  labour  of  legislation,  no 
such  einharrassmerit  has  been  felt.  Acting 
with  uiicoiitrouled  power  in  the  pur-uit  of  its 
own  ends  here  as  elsewhere,  the  (laieriiity 
have  been  sitting  upon  velvet. 


no 

So  long  as  to  those  ends  no  counter-secu- 
rity seemed  necessiiry,  no  couiiter-seciirity 
would  they  give.  Till  less  than  a century 
ago,  by  any  person,  almost  any  other  might, 
on  paying  of  the  price  lixed  to  .ludge  and  Co. 
— the  price  at  which  liberty  was  sold  — he  cast  j 
into  prison.  When  at  last,  by  the  oppression 
and  depredation  thus  committed,  an  uneasi- 
ness was  felt  to  such  an  amount  as  to  liiid  its 
way  to  the  ears  of  a lawyer-led,  self-styled 
and  self-seated  representation  of  the  peo[)le, 
a counter-security,  such  as  it  was,  was  es- 
tablished, and  that  security  consisted  in  an 
oath  — an  oath,  the  sole  panacea  for  so  large 
a portion  of  the  maladies  introduced  into  the 
body  politic  by  the  liands  of  lawyers  — the 
ceremony  called  an  oatli,  no  matter  by  whom, 
any  more  than  under  what  circumstances,  nor 
to  wliat  ends,  [)erforincd. 

Of  this  nostrum,  the  insullicicncy  to  all 
good  purposes,  in  whatever  form  it  has  ever 
been  administered,  is  shown  elsewhere.  What 
belongs  to  the  present  occasion  is  the  obser- 
vation, that  in  this  quack  medicine  consists 
the  whole  of  the  counter-security  afforded, 
on  an  occasion  for  which  the  need  of  an  ef- 
fectual couiitcr-sccurity  is  so  urgent  as  it  has 
been  seen  to  be. 

Should  a man  say,  “ Should  my  friend  fail 
to  do  what  is  required  at  his  hands,  take 
me  ; commit  me  to  prison,  and  keep  me 
tlierc,  till  lie  does.”  For  the  acceptance  of 
no  such  offer  would  he  find  a door  left  open 
anywhere  by  judicial  practice  ; that  is  to  say, 
in  an  immediate  way,  for  in  an  iiuimmediate 
way  it  has  been  left  open  with  hut  too  much 
effect. 

In  this  case,  then,  the  only  sort  of  security 
tliat  is  given,  is  that  wliich  is  given  by  self- 
siihjcctioii  to  collateral  responsibility  in  a 
compcnsational  shape. 

'fliis,  however,  does  not  amount  to  that 
mode  of  security  which  has  just  been  desig- 
nated by  the  appellation  of  the  pledge-giving 
mode.  Of  an  eventual  debt  the  existence 
is  indeed  recognized  ; but  of  the  money  due 
Dy  this  debt,  the  eventual  obfainment  is  left 
to  the  same  decision,  as  it  would  be  in  the 
case  of  the  applicant,  if  no  such  security  as 
that  which  is  here  iu  question  were  afforded 
by  him. 

Blackstone  in  hand, — “ By  the  law  of  this 
country,”  exclaims  the  panegyrist,  “ no  man 
can  be  deprived  of  his  liberty,  though  it  be  but 
for  a moment,  without  a charge  on  oath  for 
bis  security  !”  A charge?  A charge  for  which, 
be  it  ever  so  utterly  and  knowingly  false,  he 
by  whom  it  is  made,  has  not  in  one  instance 
out  of  many  a hundred,  not  to  say  thousand, 
anything  to  fear !— nothing  at  all,  if  either  he 
be  too  poor  or  too  loosely  connected  with  the 
territory,  to  be  worth  prosecuting ; or  the 
victim  be  too  poor  to  prosecute,  or  not  vin- 
dictive enough,  and  at  the  same  time  rich 
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enough,  to  tax  himselfto  an  indeanite  amouiit, 
for  the  chance  of  sending  off  his  injiircr  to  a 
settlement  which  perhaps  it  is  his  wish  to 
repair  to.  An  oath  ’ — a ceremony  which  all 
merchants,  *compel  led  to  it  by  all  parliaments, 
and  which  all  good  men  and  true,  instigated 
by  the  exanqde  of  all  self-attested  receivers 
of  tlie  Holy  Ghost,  and  the  frequently  re- 
peated instigation  or  approbation  of  all  judges, 
are  in  the  face  of  those  same  judges  contiim- 
ally  troudiiig  under  foot,  with  conscience  in 
their  mouths  — a ceremony  which  enables 
every  petty  tyrant,  on  [)reteuce  of  preserving 
the  peace,  with  full  assurance  of  impunity  to 
do  with  lhehel[)less,  tliat  is  to  say,  with  iiiiie- 
teiithsof  the  community,  what  he  pleases. 

CHAPTER  XX. 

UE.Ml- DIES,  — COMPr.NS.vriON'. 

§ 1.  Dc<jrccs  in  the  scale  of  affluence,  hoiu 

measured  for  the  purposes  of  conipensaliun 

and  puuisltment. 

Of  a person’s  place  in  the  scale  of  affluenro, 
the  altitude  will  he  as  the  amount  of  his 
money  and  his  money’s  worth,  directly  ; or 
the  amount  of  his  pecuniary  burthen,  and 
quasi-pecuniary  burthens,  inversely. 

Accordingly,  no  assessment  ought  to  be 
grounded  on  the  consideration  of  his  means 
exclusively:  none  without  taking  into  the  ac- 
count the  amount  of  burthens  as  above. 

In  the  account  of  means,  or  say  assets,  due 
regard  will  be  paid  to  tlie  difference  between 
income  derived  otherwise  than  from  capital, 
and  income  derived  from  capital. 

In  the  account  of  burthens  will  be  com- 
prised tlie  expense  of  maintenance,  alfordcd 
by  the  party  to  such  dependents  as  belong  to 
him,  deduction  made  of  such  earnings,  if  any, 
as  they  arc  in  the  habit  of  making.  t)f  such 
dependents,  examples  are  the  following : — 

1.  In  the  Ciise  of  a married  man,  Ins  wife. 

2.  His  children,  such  of  them  as  are  under 
age  and  imcmancipated. 

3.  Any  helpless  grand-parent,  or  other  pro- 
genitor or  progenitors,  male  or  female,  with 
whose  maintenance  he  is  obligatorily  or  habi- 
tually charged. 

In  and  for  the  purpose  of  assessment  made 
of  a mulct  imposed,  the  judge  will  proceed 
on  conjecture  — or  say,  vexalio?i- saving  esti- 
mate. In  so  doing,  after  putting  such  ques- 
tions as  to  him  shall  appear  appropriate,  con- 
cerning the  station  occupied  by  the  party  in 
the  scale  of  affluence,  stating  his  means  of 
subsistence  as  derived  from  ordinary  day- 
labour,  handicraftship,  art,  profit-seeking  pro- 
fession, or  property — stating  it  at  so  much  per 
year,  or  so  much  per  week,  — he  will  cliere- 

• A large  mass  of  these  oaths  has  been  abolished 
by  a recent  statute.  See  Note  prefixed  to  '•'’Swear 
not  at  all,"  in  this  collection. — Ed. 
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upon  state  the  amount  of  the  mulct,  dcchu  ing 
at  the  same  time  its  ratio  to  the  amount  of 
his  annual  income. 

Tables  constructed  for  this  purpose,  to 
save  time  and  labour  in  calculation,  will  be 
kept  hung  up  in  the  judicatory,  and  form  part 
and  parcel  of  the  furniture  thereof. 

The  judge  will  declare,  that  from  such 
data  as  have  come  to  his  observation,  this  is 
the  nearest  estimate  which  he  is  capable  of 
making. 

Antecedently  to  this  declaration,  he  will 
have  elicited  from  the  examination  the  amount 
of  the  pecuniary  burthen.  In  the  ordinary 
case  of  a person  unmarried,  this  amount  be- 
ing erpial  to  0,  a word  or  two  will  be  sutl'i- 
cient  for  the  probation  of  it.  In  the  ease  of  a 
female,  small  is  the  number  of  words  which 
in  general  will  sutrice. 

If,  upon  hearing  the  amount  of  the  mulcts 
(regarding  the  estimate  as  excessive,)  the 
muletee  chooses  rather  to  undergo  examina- 
tion for  the  proof  of  the  correct  amount  of 
his  means  of  payment,  than  pay  it  or  stand 
bound  to  pay  it,  lie  will  declare  as  much,  and 
the  judge  will  proceed  to  take  his  examina- 
tion accordingly. 

Divers  circumstances  will  be  apt  to  concur 
in  preventing  an  estimate  thus  taken  from 
being  so  correct  as  could  be  wished.  But  they 
are  inherent  in  the  nature  of  the  case  ; and 
the  inability  to  reach  the  highest  point  in  the 
scale  of  exactness  is  no  reason  for  omitting 
to  make  the  nearest  approach  to  it  which  is 
consistent  with  the  avoidance  of  preponderant 
evil  from  the  same  cause. 

1.  In  regard  to  means.  A person  who, 
being  attached  to  this  or  that  profession,  de- 
rives not  from  it,  as  yet,  any  quantity'  of 
emolument  which  does  not  to  any  degree  fall 
short  of  that  which  is  ascribed  to  him  by  the 
vexation-saving  estimate,  submits  to  a mulct 
which  is  in  truth  excessive,  to  save  that  hu- 
miliation and  prejudice  to  his  professional 
reputation  which  would  be  the  natural  result 
of  the  disclosure. 

2.  In  regard  to  burthens.  What  may  hap- 
pen is,  that  a burthen  bearing  any  proportion 
to  his  means,  may  be  produced  by  tb.e  obliga- 
tion, legal  or  moral,  of  attbrding  maintenance 
to  the  offspring  of  an  unlawful  intercourse,  or 
to  a person  with  whom  such  intercourse  is  or 
has  been  maintained. 

§ 2.  Costs  the  f/ratnl  instrument  of  mischief 
in  Enfish  practice. 

Wlicn,  through  the  instrumentality  of  an 
English  judicatory,  depredation  and  oppres- 
sion arc  committed,  costs  arc  in  such  cases 
the  capital  instrument.  No  complaint  so 
frivolous,  but  that,  with  the  help  of  this  in- 
strument, the  ruin  of  any  one  of  the  vast 
majority  of  the  actual  population  may  to  a 
cerliiiniy  be  accomplished  ; and  to  everyone 


who  will  make  this  use  of  it,  a perpetual,  and 
that  an  ample  reward,  is  continually  held  out. 

By  some  trilling  imputation  cast  on  his  re- 
putation by  Nokes,  a correspondently  trilling 
injury  is  sustained  by  Stiles.  Under  natural 
procedure,  at  the  first  and  only  interview  of 
the  p.irlics  before  the  judge,  the  matter  wouhl 
be  settled  between  them:  Nokes  receiving 
under  the  hand  of  Stiles  an  acknowledgment 
of  the  misrepresentation,  with  expressions 
of  regret  for  the  ha\'irig  given  utterance  to  it, 
and  an  amiile  compensation  for  the  two  days 
of  Nokes’s  time  consumed  in  the  applicatioir 
for  redress  ; one,  by  the  application  made  to 
the  judicatory  foi' tlie  manilate  recpiiring  the 
attendance  of  Stiles,  the  other  by  attemlance 
paid  by  Nokesin  consequence:  fees  to  judge  or 
judge’s  subordinates,  none  ; fees  to  advocate 
or  attorney,  none  : no  such  assistance  being 
of  the  least  use. 

So  much  for  natural  procedure.  Ilowstands 
the  matter  with  tei-hnical  [uoeedure  ? 'J’he 
suit  carried  on  in  the  usual  manner,  at  the 
usual  expense;  and  the  misrepresentation 
being  proved,  the  frivolousness  of  it  at  the 
same  time  made  manifest,  the  judge  informs 
the  jury  that  they  are  bound  to  find  for  the 
defendant,  but  that  the  damages  are  at  their 
option,  and  that  the  sum  aiipointed  to  be 
paid  on  that  score  may  be  as  small  as  they 
please. 

The  damages  they  accordingly  assess  at  a 
farthing.  Defendant  triumph.-' : but  the  ti  i- 
umi)h  is  a dear-bought  one.  Behind  this  far- 
thing lies  a sum  of  fr./tn  .tl.oO  to  £.‘1UU  in  the 
name  of  costs,  sadly  contrary  to  the  expec- 
tation of  the  unhappy  Pyrrhus  by  whom  flu’s 
trium[)b  has  b-een  enjoyed.  If  he  has  no  more 
than  a moderate  share  of  business,  whatever 
his  employment  may  be,  another  such  Iriumiili 
is  not  necessary  to  the  accomplishment  of  lu’s 
ruin  : the  single  one  is  sullicicnt,  when,  to  his 
own  costs,  those  of  bis  adversary’s  aie  also 
added. 

Who  set  the  plaintiH'  to  work  ? The  attor- 
ney : for  out  of  these  two  or  three  hundred 
pounds  the  attorney  pockets  no  in<‘(tnsider- 
able  share.  'I’hereupon  comes  the  u.sual  out- 
cry against  attorneys — “ O,  what  sad  wicki  d 
men  are  these  attorney.s  1” 

But  who  set  the  attorneys  to  work  ? 'I  he 
judges  and  the  lloiise-of- Commons  hi\r  \ers. 
By  whom  else  was  the  system  ol  dc[ircdati(jn 
created  and  preserved  ? By  the  judges  was  it 
not  created  ?■ — by  the  lawyers  in  both  Houses, 
their  de«cenl]ants  and  others  linked  together 
by  the  ties  of  the  same  sinister  inti’ic.-t.  pre- 
served: preserved  in  a negative  way,  by 

care  taken  never  to  introduce  any  meaMire 
I that  can  operate  as  a remedy,  coinjiieti  iy 
I obvious  as  is  the  remedy : positively  i)rescrvcd 
j by  standing  up,  and  being  known  to  l;e  in 
' constant  rea<liiiess  to  stand  up,  to  oppose  wi;h 
] all  the  zeal  that  interest  and  inieiesc-begotten 


112 


r:ii:v’Gii’Li;s  of  judicial  procedure.  [Oi.  w. 

pi'i‘jini'cj  CiUi  iii.ipire,  whatsoever  proposed  [ this  sensation,  a]i(l  not  by  the  q;i. inf  ii.n  of  t!ie 
remedy  shall  bear  on  the  face  ot  it  any  pro-  . matter  of  wealth,  that  the  elleet  produeed 
inise  of  being  productive  of  that  clfeet.  will  be  proportioned. 

Is  not  a reward  — a real  reward,  thus  per-  V.’hen  as  between  a partv  on  one  side  and 
petually  held  out  bv  them  to  everybody  who  a party  on  the  other  side,  pecinnary  ciietiin- 
tr’ili  be  instriiinental  in  the  protltictioii  of  the  stances  are  to  a ('(jii^idei  able  ».eg.ee  unequal, 
evil  abov'enientioned  ? \\  here  is  the  villany  it  follows,  that  to  rendei  the  pic*»sure  of  the 

in  the  profit  of  wliieb  they  do  not  look  to  be  burthen  equal,  it  is  necessary  that  the  pecu 
sharers  ? —where  is  the  villany  — so  lung  as,  niary  burthen  should  be  a-si'ssed  in  a largei 
instead  of  punisliment,  it  is  re  w ard  that  they  proportion  on  the  rieher,  than  on  the  less 

reap  from  it they  are  not  at  all  times  ready  rich:  that  proportioti  being  directly  in  the 

to  do  their  utmost  to  render  triumpluint?  ratio  of  the  quantum  of  llie  matter  of  wealth 

Yet  while  these  men  reap  the  greater  part  possessed  Ity  tliem  ivspvetiw  ly. 
of  the  profit,  and  by  their  tongues  contribute  Here,  tlioii,  is  a ease  in  w liieli,  on  an  aeconnt 
might  and  main  (o  the  success  of  it,  the  at-  dilLrent  from  that  of  idame,  the  pecuniary 
tornets,  wJio  are  l)iit  the  machines  tor  con-  t b:i:  theii  of  I'osfs  may  be,  and  ought  to  be, 
veyinif  the  mischievous  matter  to  their  lair — j assessed  upon  a party,  namely,  the  magnitude, 
the  attorneys,  wdiose  share  in  the  production  , absolute  and  rolativt  of  the  net  quantity  of 
of  tlie  mischief  is  in  comparison  as  nothing  i wealth  in  bis  possession,  or  at  his  couiinand. 

on  the  attorneys  do  the  peu[)le,  the  silly  I In  this  modeof  assessment  there  is  nothing 

and  uiireHeeting  people,  cast  all  the  bhimo.  anomalous  with  relalion  to  the  other  part  of 
Thus  comes  an  ex-cliaiicellor.  Lord  Redes-  the  system  of  government.  The  object  — tlie 
dale  (by  wluiso  incapacity  tlie  unliappy  people  declared  object  at  least,  of  those  who  have 
of  Ireliml  were  so  long  afliieted,)  and,  as  if  the  niauagemeia  of  the  public  expenditure, 
his  own  practice  had  not  taught  him  so  com-  is  to  maximize  the  equality,  to  mini. nizc  the 
pletely  the  contrary,  observes  the  popular  inequality,  of  tlie  pressure  produced  by  the 
delusion,  takes  u(lv.uitage  of  it,  and  by  his  correspondent  taxes:  no  reason  can  he  as- 
fiilse  certificates  assists  in  ca-ting  on  that  signed  why  the  repartition  of  the  sensible 
comparativelv  innoeent  hraneh  of  the  profes-  burthen  should  in  tli;s  case  he  detemnned  liy 
sioii  all  the  blame.  princi(iles  diherent  f.'o;;i  those  hy  which  it  is 

By  whom  was  this  system  of  depredation  determined  in  those  other  cases, 
and  oppression  invented  and  organized  ? .Vas  Efbeioiit  and  jusiilieat;  vc  causes  of  snhjec- 
it  by  the  attorney,  any  part  of  it  ? No,  hut  tiou  to  indemniheationalol.'ligat ion,  iti  respect 
by  tliejudges — the  whole  ofit — the  judges,  of  costs  of  litigation,  are  the  lullownig:  — 
W'ith  their  partners  and  aceoniplices  in  both  1.  On  the  part  of  the  ojligee,  criinunility 
Houses  for  their  proleetiou  and  support.  by  evil  consciousness. 

2.  On  the  iiart  of  the  obligee,  cnlp:ihilitv 
§ 3.  JJurlheii  of  cods  mininized.  rashness  or  lieedlessiie<s. 

Fundamental  rule: — Antecedently  to  the  3.  On  the  part  of  the  obligee,  superiority 
decision  as  to  the  question  whether  any  party  in  the  scale  of  oivuleiice,  rehitiim  had  to  the 
is  in  the  wrong,  .and  if  yes,  who,  and  in  what  position  of  the  adverse  party  i.i  that  same 
w'ay,  and  to  u'hat  extent  in  the  wrong,  — to  scale. 

the  government,  at  the  charge  of  the  people,  Parties  with  relation  to  one  another  are  — 
for  the  benefit  of  the  people,  in  their  even-  1.  Adversaries;  2.  Associafe.i  iJlies. 
liail  capacity  of  suitors,  it  belongs  to  take  Considered  wiih  a view  to  eventual  iviin- 
iipon  itself  the  burthen  of  costs,  oven  though  burseinent  at  the  charge  of  an  adverse  party, 
from  its  so  doing  the  aggregate  amount  slio, lid  costs,  say  liU(/utiou<il  costs,  reipiire  to  he 
in  some  degree  receive  increase.  But  this  distinguisln.d  ijito — 1.  A/(te-cuntes!a; ional, 
w'ill  not  he  found  to  be  the  case.  or  say,  juru-coatestatioiuil ; and  2.  Coutesta- 

After  ininimizing  the  burthen,  in  so  far  ,as  tional. 
it  cannot  hut  rest  on  the  parties,  one  or  more  By  ante-contfstational,  understand  such  us 
of  them,  the  endeavour  of  the  legislator  will  have  been  iucurred  by  a party,  whether  (>n 
he  to  fix  it  upon  each  party,  in  amount  hear-  the  pursuer's  side  or  on  the  defeud  uit's  side: 
ing  a proportion  to  the  degree  in  which  he  on  the  pursuer’s  side,  before  he  has  hecn  eon- 
is  in  the  wrong  (or  say,  to  blame,  or  blame-  stituted  such  ; outlie  defendant’s  side,  before 
worthy,)  regai  d being  had  to  the  distinction  he  has  been  constituted  such, 
between  blamelessiiess,  rashness,  and  evil  Exceptions  excepted,  for  le'm’aurscu'.ent 
consciousness.  of  contestational  costs,  ir.dcmnifieational  oh- 

By  the  burthen,  is  here  meant  the  painful  ligation  wijlnot  he  imposed  in  any  case,  with- 
sensation,  not  the  pecuniary  amount  of  the  out  antecedent  allowance  and  authorization 
loss  hy  which  that  sensation  was  produced,  of  the  expenditure,  hy  a imiudatc  of  the  judge. 
For  in  so  far  as  the  location  of  the  burllien  To  a mandate  to  this  elfect,  give  the  deno- 
lias  for  its  object,  effect,  and  tendency,  the  niinafion  of  a Utiijaticndl-disbnrscment-uiitho- 
pre  mention  of  future  similar  wrongs,  it  is  by  rization  inundate. 
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As  a ground  for  the  issuing  of  a litiga- 
tional  disbursement -authorization  mandate, 
the  judge  confronts  with  one  another,  the  two 
quantities,  to  wit  — 

1.  The  quantity  of  suffering  in  the  shape 
of  pecuniary  loss,  and  other  sliapes,  likely  to 
ensue  to  the  party  in  question,  for  want  of 
the  disbursement,  on  the  supposition  of  its 
not  receiving  authorization,  and  thus  resting 
on  the  shoulders  of  the  disbursing  party. 

2.  The  quantity  of  suffering  likely  to  be 
produced  in  the  breast  of  the  party  on  the 
opposite  side,  in  the  event  of  the  burthen 
being  removed  to  bis  shoulders,  from  those 
of  the  party  or  parties  on  the  other  side. 

In  respect  of  contestatioiial  costs,  indem- 
nificational  obligation  will  not  be  imposed, 
unless  pre-authorization  for  the  disbursement 
has  been  given  by  the  judge  ; for  if  it  were, 
the  power  of  taxation,  at  the  charge  of  one 
party,  would  thereby  be  given  to  the  other. 
That  to  any  party,  whether  in  the  right  or 
not  in  the  right,  no  power  should  be  given 
exercisable  at  the  charge  of  a party  not  in 
the  wrong,  is  manifest. 

Nor  yet  without  modification  should  it  be 
given  at  the  charge  of  a party  who  is  in  the 
wrong.  For  in  this  case,  excess  to  an  unli- 
mited amount  might  thus  be  given  to  the  bur- 
then so  imposed  ; and  beyond  what  is  proper, 
on  the  joint  consideration  of  satisfaction  and 
subsequent  punishment,  whatsoever  quantity 
of  money  is  thus  exacted,  will  be  wrongfully 
exacted  : the  act  is  an  act  of  oppression. 

In  proportion  to  a man’s  altitude  in  the 
scale  of  opulence,  will  be  the  danger  of  his 
falling  into  transgression  in  this  shape  : for 
in  that  same  proportion  is  his  ability  to  make 
the  sacrifice  necessary. 

Of  all  these  transferences,  remains  the  most 
important,  which  is  the  transference  of  so 
large  a portion  of  the  at  present  customary 
mass  of  judicial  operations,  from  professional 
hands  paid  by  the  party,  to  the  oilicial  hands 
paid  by  the  public  ; all  danger  of  abuse,  from 
quantum  and  increase  of  private,  profit,  being 
obviated  as  above. 

Immediately  or  unimmediately  — without 
or  with  the  intervention  of  other  minds  one 
or  more  — in  the  judge’s  mind  must  have  been 
presented  all  the  objects,  by  the  contempla- 
tion of  svhich  his  decrees  have  been  deter- 
mined. Behold  now  the  effects,  in  so  far  as 
an  intervention  of  this  sort  has  place.  Good 
in  no  shape  ; evil  in  a variety  of  shapes : evil 
even  w'hen  the  as.sistant  employed  is  of  the 
gratuitous  class;  evil  incomparably  greater 
when  he  is  of  the  mercenary  class. 

In  the  first  place,  take  the  case  where  the 
evidence  on  which  the  fate  of  the  suit  de- 
pends, is  all  of  it  of  the  nature  of  personal 
and  orally-delivered  evidence:  after  that,  the 
case  in  which  ready- written  or  real  evidence 
is  substituted  or  added. 

Voi.  II. 


First,  suppose  the  substitute  a gratuitous 
assistant.  Note,  then,  on  this  occasion,  the 
principal  is  that  one  of  the  two  to  whom  the 
facts  of  the  case  are  exclusively  or  mostly 
known  : this  being  the  ordinary  case.  In  so 
far  as  it  is  to  the  substitute  that  they  are  best 
known,  these  evils  wull  have  no  place  : 

Evil  1.  Augmentation,  doubling  at  least 
the  quantity  of  time  consumed:  instead  of 
the  party  stating  the  case  at  once  to  the 
judge,  the  party  has  to  state  it  to  his  substi- 
tute, and  then  the  substitute  to  the  judge. 
Be  its  amount  what  it  may,  this  evil  is  a cer- 
tain one,  being  inseparable  from  the  nature  of 
the  case. 

Evil  2.  Misrepresentation  applicable  to  every 
part  of  the  whole  quantity  of  matter  of  fact, 
which  the  claim  on  the  pursuer’s  side  has  for 
its  ground  : misrepresentadon  by  the  substi- 
tute, with  correspondent  danger  of  deception 
and  inisdecision  on  the  part  of  the  judge. 

How  infinite  the  diversity  is,  which  this 
evil  admits  of,  is  sufficiently  obvious  : endless 
would  be  the  task  of  an  endeavour  to  deli- 
neate it. 

EvH  3.  On  the  part  of  the  substitute,  in- 
capacity of  securing  attemlance  ami  narration 
of  such  evidence  as  the  supposed  percipient 
witness  has  it  in  his  power  to  afford  : under 
no  obligation  is  this  witness  to  afford  infor- 
mation to  any  person  other  than  the  judge. 

l']vil  4.  Probable  iiicomplcteiiess  and  undue 
partiality  of  the  mass  of  evidence. 

In  this  state  of  things,  evidence  not  being 
obtainable  from  any  witness  who  is  not  will- 
ing to  furnish  it — to  furnish  it  in  the  first 
place  to  the  applicant,  and  Ihenco  eventually 
and  probably  in  the  judicatory  to  the  judge, 
at  the  price  of  the  vexation  inseparable  from 
the  operation,  — an  exclusion  is  thus  put  upon 
the  evidence  of  all  witnesses  who  arc  not  moi  e 
or  less  partial  witnesses. 

'I’nie  it  is,  tluit  the  party  himself  has  no 
more  power  than  his  gratuitous  substitute  to 
discover  or  secure  the  delivery  of  reluctant 
evidence.  But  for  the  obtaining  it  fiom  the 
authority  of  the  judge,  such  evidence  as  the 
nature  of  the  case  happens  to  afford,  he  has  a 
much  better  chance,  when  stating  the  case  to 
the  judge  immediately,  than  he  can  hai'c  wbcu 
the  judge  receives  it  no  otherwise  than  at 
second-hand,  subject  to  the  danger  of  omis- 
sion or  misrepresentation,  however  uninten- 
tional on  the  (lart  of  the  substitute  as  above. 

Now  suppose  the  substitute  a mercenary 
assistant. 

Infinite  is  the  augmentation  which  the  evil 
receives  in  this  case. 

Engaged  by  sympathy,  the  gratuitous  sub- 
stitute lias  no  interest  different  from  that  of 
the  principal,  for  whom  he  is  content  to  sn’n- 
jeet  himself  to  the  mass  of  vexation  insepar- 
able from  such  business. 

Opposite  to  that  of  his  client  (for  such,  in 
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tliis  case,  is  the  name  given  the  principal) 
opposite  in  every  point,  is  the  interest  of  the 
mercenary  assistant. 

Opposite  in  respect  of  the  collateral  ends 
of  justice  : for  out  of,  and  proportioned  to, 
the  delay, vexation,  and  expense  to  which  the 
suit  gives  birth,  are  his  profits. 

Opposite  even  in  respect  of  the  main  end 
of  justice,  rectitude  of  decision,  — avoidance 
of  misdecision,  with  execution  and  effect  ac- 
cordant. For  out  of  misdecision  in  the  suit 
in  question,  may  arise  an  appeal,  or  a new  and 
independent  suit. 

Obvious  indeed  is  the  check  opposed  to  this 
sinister  interest,  by  regard  to  reputation ; 
upon  which  another  obvious  supposition  is, 
that  quantity  of  business  will  depend.  But 
the  more  closely  the  nature  of  the  case  is 
looked  into,  the  more  feeble  and  inadequate 
will  this  check  be  seen  to  be.  Of  this  inade- 
quacy the  view  will  be  the  clearer,  when  the 
force  of  the  sinister  interest  is  taken  into 
consideration. 

§4.  Parties  wronged  j>reserved  from  ridicule. 

An  effectual  security  for  appropriate  apti- 
tude on  the  part  of  the  judge,  as  well  as  all 
other  public  functionaries,  is  the  light  of  pub- 
licity kept  directed  upon  all  judicial  opera- 
tions, in  all  cases  except  the  comparatively 
small  number  in  which,  by  reason  of  this  or 
that  special  cause,  an  adequate  demand  for 
temporary  privacy,  or  say  secresy,  has  place. 

Of  this  publicity,  one  effectual  mean  is 
liberty  to  all  persons  without  exception  to 
take  notes  of  everything  that  passes  in  the 
justice-chamber ; and  to  the  report  founded 
thereon,  to  give  whatsoever  mode  and  degree 
of  publicity  the  person  in  question  is  able 
■nd  willing  to  give  to  it. 

Of  the  instruction  thus  derived,  the  utility 
will  depend  upon  and  be  in  proportion  to  the 
clearness, correctness, and  comprehensiveness, 
as  also  the  exact  relevancy,  of  the  matter  to 
which  publicity  is  so  given.  The  end  and 
purpose  of  it  will  be  counteracted  by  every 
lot  of  surplusage,  that  is  to  say,  of  irrelevant 
matter,  however  in  other  respects  innoxious. 

But  it  w’ill  be  counteracted  in  a universal 
degree,  and  evil  opposite  to  the  ends  of  jus- 
tice produced,  if  in  the  account  so  published, 
mention  be  made  of  any  matter,  the  effect  or 
tendency  of  which  is  to  bring  down  ridicule 
upon  an  injured  individual,  by  whom,  at  the 
Lands  of  the  judge,  relief  from  the  burthen  of 
the  wrong  is  sought,  insomuch  that  the  in- 
jured suitor  obtains  in  the  chamber  of  justice, 
along  with  relief  from  wrong,  an  addition  to, 
and  aggravation  of  it. 

For  the  prevention  of  evil  in  this  shape, 
every  judge  will,  in  his  judicatory,  keep  an 
attentive  eye  on  whatever  reports  happen  to 
be  given  of  the  proceedings  in  his  judicatory, 
by  the  public  prints. 


[Ch.  XX. 

At  the  instance  of  the  party  wronged,  or 
even  of  his  own  motion,  he  will  place  to  the 
account  of  defamation,  and  consider  as  a spe- 
cies of  the  offence  so  designated,  any  pub- 
lished discourse,  any  part  of  which  has  for  its 
object  the  producing  mirth  at  the  expense  of 
a person  WTonged,  on  the  occasion  of  the  ap- 
plication made  by  him  for  redress  at  the  hands 
of  the  judge:  calling  forth  mirth  at  his  ex- 
pense, and  thereby  indicting  on  him  the  spe- 
cies of  mental  vexation,  the  production  of 
which  is  among  the  results  of  ridicule. 

§ 5.  Female  delicacy,  how  preserved  from 
injury. 

In  a certain  class  of  cases,  by  the  course  of 
the  discussion,  unless  the  arrangements  ne- 
cessary for  prevention  be  established,  the 
sensibilities  peculiar  to  the  female  se.x  will  be 
liable  to  be  wounded,  and  the  suffering  pro- 
duced by  wrong  will  thereby,  instead  of  re- 
medy, be  liable  to  receive  aggravation.  To 
put  exclusion  upon  evil  in  this  shape,  wid  be 
among  the  objects  of  the  judge’s  care. 

To  give,  on  any  occasion,  in  comparison 
with  the  great  majority  of  the  people,  any 
preference  to  those  classes  which  are  nursed 
in  the  lap  of  prosperity,  would  be  inconsistent 
with  the  greatest  happiness  principle,  and 
thereby  with  the  spirit  and  endeavour  of  the 
present  code.  More  congenial  to  that  prin- 
ciple— more  conducive  to  equality  — would 
be  the  opposite  course. 

But  by  the  culture  given  by  superior  edu- 
cation to  the  human  mind,  sensibility  is  on 
various  occasions  increased:  insomuch,  that 
although  from  exhibitions  and  discourses  by 
which,  in  the  mind  of  a person  in  a situation 
in  life,  occupying  a low  degree  in  the  scale  of 
education,  no  suffering  would  be  produced : 
yet  suffering  in  a considerable  degree  acute 
might  be  produced  in  the  mind  of  a person 
occupying  a high  elevation  in  that  same  scale. 

§ G.  Vexation  by  cheapness  of  appeal 
obviated. 

Of  appeal,  correspondent  delay  is  an  indis- 
pensable concomitant.  Delay  has  the  effect 
of  injustice  while  it  lasts.  To  all  persons 
whose  condition  is  in  any  way  deteriorated  by 
delay,  it  has  vexation  for  its  concomitant. 
Evil  in  this,  as  in  all  other  shapes,  it  will  be 
the  business  of  the  law  to  minimize.  To  throw 
needless  difficulties  in  the  way  of  appeal,  and 
in  particular,  to  load  this  remedy  with  fac- 
titious expense,  or  to  omit  any  means  of 
disburthening  it  of  this  obstacle  without  pre- 
ponderant evil,  would  in  this  stage  operate 
as  a denial  of  justice,  as  in  the  immediate 
stage.  On  the  other  band,  as  by  cheapness 
in  the  initiative  stage  of  juridical  proceedings, 
evils  would  be  produced  if  not  accompanied 
with  measures  of  repression  for  the  restriction 
of  groundless  or  injurious  ones,  so  will  it  of 
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necessity  be  in  the  termlnative  stage.  To  the 
prevention  of  evil  in  this  shape,  the  following 
arrangements  are  directed : 

In  a penal  suit,  if  in  the  opinion  of  the 
judge  appellate,  the  appeal  was  groundless, 
and  to  such  a degree  groundless,  that  in  the 
mind  of  the  appellant  it  cannot  reasonably  be 
supposed  to  have  been  otherwise,  power  to 
the  judge  appellate  to  add  to  any  punishment 
susceptible  of  gradation,  which  constitutes 
the  whole  or  a part  of  the  allotted  punish- 
ment (burthen  of  compensation  included,) 
any  portion  not  exceeding  (one  tenth)  or  (one 
fifth)  of  the  punishment  appointed  by  the 
judge  immediate. 

Un  the  appellant,  if  the  original  decree  be 
not  reversed  or  modified,  will  fall,  of  course, 
the  burthen  of  compensation  as  to  all  costs 
imposed  by  the  appeal  upon  the  party  or  par- 
ties on  the  other  side,  as  well  as  those  imposed 
upon  such  party  or  parties  on  the  same  side, 
if  any,  as  did  not  join  in  it. 

Power  to  the  judge,  in  considersition  of  the 
pecuniary  circumstances  of  the  parties  on  both 
or  all  sides,  to  reduce  this  same  burthen  of 
compensation  in  such  manner  as  to  him  shall 
seem  meet,  stating,  at  the  same  time,  the  con- 
sideration on  which  such  reduction  has  been 
grounded. 

To  this  head  belong  the  arrangements  by 
which,  in  the  sort  of  case  above  mentioned, 
the  appeal-warranting  function  is  given  to  the 
quasi-jury. 

Power  to  the  government  advocate,  in  case 
of  a groundless  demand  by  either  party  for  a 
recapitulatory  trial  before  a quasi-jury,  to  de- 
mand the  imposition  of  a mulct,  on  the  ground 
of  the  damage  to  the  public  by  the  useless 
consumption  of  the  time  of  the  judicatory. 

CHAPTER  XXI. 

JUDICIAL  TRANSFER. 

§ 1.  Mode  of  transfer. 

When,  for  the  purpose  of  causing  the  defen- 
sive statement  of  a defendant  to  be  received, 
or  his  testimony  to  be  elicited,  the  judge  of 
the  originative  judicatory  proposes  to  transfer 
this  operation  to  the  judge  of  another  judica- 
tory, the  mode  of  proceeding  is  as  follows : 

1.  By  the  appropriate  mode  of  conveyance, 
the  judge  of  the  originative  judicatory  trans- 
mits to  the  judge  of  the  proposed  transfer- 
receiving judicatory,  a missive,  having  for  its 
principal  purpose  the  causing  him  to  fix  a day, 
on  which  the  defendant  in  question  shall,  by 
accersition,  or  prehension  and  adduction,  as  the 
case  may  require,  be  called  upon,  or  made  to 
attend,  at  such  proposed  transfer-receiving 
judicatory.  Name  of  such  missive,  — Co- 
operative-hearing-proposing missive. 

2.  For  the  information  of  the  proposed 
‘junsfer-receiving  judge,  with  this  missive 


will  be  mclosed  an  exemplar  of  the  record 
on  wh'cn  has  been  entered  the  minutes  of 
the  proceedings  in  the  originative  judicatory, 
down  to  that  time. 

3.  To  every  party  whose  demand-paper,  or 
defence-paper,  has  been  received  — as  also  to 
the  defendant  or  proposed  defendant,  whose 
defensive  statement  or  testimony  is  proposed 
to  be  elicited,  at  the  proposed  transfer-re- 
ceiving judicatory,  another  exemplar  w'ill  also 
be  delivered  or  transmitted  : or,  in  case  of 
extra-numerousness,  a certain  number  of  ex- 
emplars will  be  sent,  for  the  purpose  of  their 
serving,  each  of  them,  for  the  use  of  a cer- 
tain number  of  the  parties  on  that  side,  their 
names  being  accordingly  mentioned. 

The  form  of  the  missive  is  as  follow's:  — 

To  the  Judge  of  the  Immediate  Judicatory  J{, 

the  Judge  of  the  Immediate  Judicatory  S, 

with  brotherly  regard. 

BROWN  against  WHITE. 

It  being  understood  that  the  defendant 
White  has  a habitation  on  your  territory,  this 
is  to  request  you  to  name  a day  for  the  hear- 
ing of  the  said  proposed  defendant,  and  re- 
ceiving his  defence  - paper,  and  if  need  be, 
examining  him  in  relation  thereunto,  or  eli- 
citing his  testimony,  confessional  and  self- 
disserving,  and  performing  any  such  other 
operation  in  relation  to  the  suit,  as  the  jus- 
tice of  the  case  may  be  found  to  require. 

For  this  purpose  I herewith  inclose  No. 
1,  containing  the  record  of  the  proceedings 
dowm  to  this  day. 

When  his  defensive  statement,  w-ith  his 
examination  relative  thereto,  if  necessary,  is 
made,  be  pleased  to  remit  to  me  [ ] 

exemplars  of  the  record  of  the  judicial  ope- 
rations performed  in  your  judicatory,  togetiier 
with  any  such  judicial  instruments  as  may,  on 
that  occasion,  have  been  exhibited. 

If,  to  the  judge  addressing,  it  appears 
that  in  the  judicatory  of  the  judge  addressed, 
the  suit  maybe  more  conveniently  continued 
and  terminated,  or  continued  until  a purpose 
therein  named  has  been  accomplished,  or 
found  unaccomplishable,  in  this  ease  he  will 
say.  Be  pleased  to  take  cognizance  of  the  suit, 
and  continue  it  until,  ^'C.;  or  until  by  compliance 
or  execution  it  is  concluded. 

§ 2.  Testifying  witness,  how  procurable. 

If  for  the  purpose  of  examination,  to  be 
performed  on  an  extraneous  witness,  or  on  a 
party  on  either  side,  the  originating  judge 
refers  the  matter  to  a co-judicatory,  he  will 
transmit  to  the  co-judicatory,  for  the  infor- 
mation of  the  judge  and  all  parties  interested, 
an  exemplar  of  the  record  of  all  proceedings 
in  the  suit  dowm  to  that  time. 

So  likewise  he  wdll  at  the  same  time  trans- 
mit to  the  judge  a letter  informing  him  of 
the  address  of  all  who  have  appeared  in  per- 
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Bon,  or  by  proxy,  as  parties  at  liis  judicatory, 
for  the  purpose  of  their  being  accersed  to  the 
co-judicatory  as  occasion  may  require.  _ 

At  the  same  time  he  will  give  his  opinion 
as  to  the  question,  at  which  of  the  two  ju- 
dicatories the  suit  may,  in  the  manner  most 
conducive  to  the  ends  of  justice,  be  iuither 
proceeded  upon,  and  finally  determined. 

In  case  of  disagreement,  the  judge  of  the 
original  judicatory  may,  upon  his  responsi- 
bility, persevere  in  retaining  cognizance  of 
the  suit  until  the  termination  thereof. 

In  this  case,  a party  whose  desire  it  is  that 
the  examination  be  taken  in  the  post-origiiia- 
tive  judicatory  may,  upon  his  responsibility 
as  to  costs,  appeal  as  to  the  point,  to  the 
appellate  judicatory — to  wit,  to  that  appel- 
late judicatory  within  the  territory  of  which 
the  territory  of  the  originating  judicatory  is 
situated.  But  notwithstanding  such  appeal, 
the  judge  of  the  originating  judicatory  may 
persevere  in  proceeding,  if,  on  a determinate 
account  mentioned  by  him,  such  perseverance 
be  iieces.sary  to  the  prevention  of  irreparable 
damage. 

judge’s  intekcommunity-exeucising- 

M.VNDATE-ANNOUNCING  MISSIVE. 

To  the  Judge  immediate  of  Wootton  sub-dis- 
trict, the  immediate  Judge  of  Hilton  sub- 
district, ivith  fraternal  regard. 

BROWN  against  white. 

1st  Jan.  18 

Herewith  I inclose  an  exemplar  of  a pre- 
hension-requiring mandate,  directed  to  my 
prehensor  John  Holdfast,  to  be  eventually 
executed  in  your  territory. 

CHAPTER  XXII. 

PREHENSION. 

§ 1.  Subject-matter. 

Prehension,  applied  to  things,  will  be  with 
reference  to  — 

1.  A thing  immoveable;  as  a house,  or  por- 
tion of  land. 

‘2.  A thing  moveahle ; as  a horse,  a cart,  a 
bed,  a painting  or  other  product  of  the  fine 
arts. 

3.  A stock  of  things  moveahle ; such  as  the 
whole  or  any  part  of  a man’s  agricultural 
Stock,  or  trading  stock. 

In  each  of  these  cases,  it  may  he  to  be  pre- 
hended,  with  or  without  things  which  in  rela- 
tion to  it  are  termed  appurtenances,  as  being 
in  use  with  it. 

In  each  case,  the  prehension-mandate  will 
contain  the  instruction  requisite  for  distin- 
guishing the  prehendendum,  and  prescribe  the 
disposition  to  be  made  of  it. 

§ 2.  Purposes. 

It  may  be,  that  either  the  existence  of  the 
•uhject-matter  of  the  proposed  prehension,  or 


the  place  in  which  it  is  lodged,  is  to  the  judge 
a matter  of  doubt.  In  so  far  as  this  is  the 
case,  search  for  it  is  necessary  to  he  made. 

Of  the  purposes  for  which  search  may  be 
made,  examples  are  the  following : — 

1.  As  to  persons. 

1.  A person  whose  forthcomingness  is  de- 
sired in  the  character  of  a defendant. 

2.  A person  whose  forthcomingness  is  de- 
sired  in  the  character  of  a witness. 

3.  A person  in  relation  to  whom  a suspi- 
cion is  entertained,  that  he  or  she  is  illegally 
detained  against  his  or  her  will  ; or  though  it 
be  not  against  his  will,  if  within  age  of  lawful 
consent,  by  reason  of  infirmity  of  mind  or 
body  unable  to  give  valid  consent. 

4.  A person  in  relation  to  whom  a suspi. 
cion  has  place,  that  although  not  illegally 
detained,  he  or  she  is  kept  in  a state  of  undue 
seclusion. 

II.  As  to  things  moveable 

1.  A thing  in  relation  to  which  a suspi- 
cion has  place,  that  it  has  been  the  subject- 
matter  of  delinquency;  for  example,  in  the 
shape  of  theft,  or  embezzlement,  or  wrongous 
deterioration. 

2.  Or  that,  in  relation  to  delinquency  in 
any  shape,  or  right  in  any  shape,  it  would 
serve  as  a source  of  written  or  real  evidence. 

3.  A navigable  vessel,  or  vehicle,  in  rela- 
tion to  which  a suspicion  has  place,  that  on 
.search  it  would  be  found  to  be  a receptacle 
containing  any  such  subject-matter  of  delin- 
quency, or  source  of  evidence,  as  ahov’e. 

III.  As  to  things  immoveable. 

1.  A piece  of  ground,  or  building,  for  ex- 
ample, in  relation  to  which,  a suspicion  has 
place,  that  on  search  it  would,  in  some  part 
of  it,  serve  as  a source  of  real  evidence. 

2.  A piece  of  ground,  or  building,  for  ex- 
ample, in  relation  to  which  a suspicion  has 
place,  that  on  search  therein  would  be  found 
some  moveable  thing  which  has  been  the  sub- 
ject-matter of  delinquency,  as  above ; or  a 
thing  which  would,  as  above,  serve  as  a source 
of  written  or  real  evidence. 

§ 3.  Prehension  applied  to  persons. 

Antecedently  to  the  definitive  decree,  by 
necessity  alone  is  arrestation  of  the  person 
justifiable,  or  permitted. 

The  cases  in  which  arrestation  is  ordained 
or  permitted  are  those  in  which,  but  for  the 
security  thus  afforded,  a preponderant  proba- 
bility has  place,  that  the  giving  execution  and 
effect  to  the  ordinances  of  the  substantive  law 
which  are  in  question,  would  not  be  practi- 
cable. 

Arrestation  may  have  place  for  any  of  the 
purposes  following ; — 

1.  Punishment:  in  the  case  in  which,  in 
virtue  of  a judicial  decree,  a person  having 
been  sentenced  to  be  subjected  to  corporal 
punishment  in  any  shape,  he  not  being  in  the 
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power  of  the  judicatory  st  the  time,  to  sub- 
ject him  to  the  obligation  imposed  upon  him 
by  his  sentence,  the  performance  of  this  ope- 
ration is  necessary. 

2.  Stoppage  of  mischief,  or  say  mischief- 
stopping. 

3.  Securing  forthcomingness  for  justicia- 
bility ; I.  e.  the  being  in  an  etfectual  manner 
subjected  to  such  obligation  as  in  the  case  in 
(jiiestion  the  law  may  require  the  person  of 
the  party  to  be  subjected  to. 

4.  Securing  forthcomingness  on  his  part, 
for  the  purpose  of  evidence,  or  say  of  testifi- 
cation, for  the  purpose  of  his  being  subjected 
to  interrogation  in  the  character  of  a relating 
witness. 

5.  Recaption  after  escape. 

§ 4.  Conditions  necessary  to  justify  the  issuing 
of  a warrant  of  arrestation. 

On  the  part  of  him,  who  for  the  purpose 
of  securing  payment  for  debt,  or  the  perform- 
ance of  any  other  service  beneficial  to  himself, 
at  the  hands  of  the  individual  proposed  to  be 
arrested,  requires  arrestation  to  be  made  of 
any  person  by  a warrant  from  the  judge,  a 
judicial  declaration  in  writing  to  the  follow- 
ing effect  is  necessary  : — 

1,  A.  P.  do  solemnly  and  judicially  declare 
as  follows  : — 

1.  A.  D.,  in  virtue  of  stands 

bound  to  render  to  me  a certain  service,  the 
value  of  which,  over  and  above  that  of  any 
service  claimed  by  him  at  my  hands,  is  not 
less  than  [ ]. 

2.  It  is  my  sincere  apprehension  and  be- 
lief, that  uidess  without  delay  his  person  be 
arrested,  and  placed  at  the  disposition  of  this 
or  some  other  judicatory,  he  will,  by  with- 
drawing his  person  or  property,  or  both,  out 
of  the  reach  of  this  or  any  other  judicatory 
belonging  to  this  State,  effectually,  in  the 
whole  or  in  part,  evade  the  performance  of 
the  aforesaid  service. 

3.  I acknowledge  myself  informed,  that 
m the  event  of  my  being  convicted  of  wilful 
falsehood  or  culpable  raslmess  in  respect  of 
this  my  declaration,  I shall,  by  the  sentence 
of  the  law,  be  compelled  to  make  full  com- 
pensation to  the  individual  thus  injured  by 
me,  as  also  to  undergo  such  ulterior  punish- 
ment under  the  name  of  punishment  as  the 
law  ordains ; and  in  the  event  of  my  not  be- 
ing able  to  render  sueh  eompensation,  to  un- 
dergo any  such  punishment  as  in  lieu  thereof 
the  law  has  provided. 

4.  Moreover,  that  whatever  may  be  the 
value  of  any  service  really  due  to  me  at  the 
hands  of  the  aforesaid  A.  D.,  still,  if  for  the 
belief,  that  the  arrestation  hereby  prayed  for 
is  necessary  to  prevent  such  evasion  as  above, 
there  be  not  seen  sufheient  ground,  I stand 
exposed  to  the  burthen  of  compensasation  or 
punishment,  or  both,  as  the  case  may  be. 
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In  case  of  mere  rashness,  the  burthen  will 
not  go  beyond  the  full  amount  of  compensa- 
tion ; in  case  of  wilful  falsehood,  punishment 
added  to  the  above  burthen  will  be  severe. 

^ 5.  Of  seizure,  viz.  of  property,  moveable  or 
immoveable. 

Seizure  of  things,  moveable  or  immoveable, 
may  have  place  for  any  one  of  the  purposes 
following,  viz 

1.  Punishment,  viz.  of  the  individual  whose 
property  is  seized. 

2.  Stoppage  of  mischief ; the  property  in 
question  being  either  a subject-matter,  or  an 
instrument  of  the  mischief. 

3.  Securing  forthcomingness  for  justiciabi- 
lity. 

4.  Securing  forthcomingness  for  testifica- 
tion ; that  is  to  say,  for  the  exhibition  of  cir- 
cumstantial evidence. 

CHAPTER  XXIII. 

JURV-TRtAL. 

§ 1.  Jury  in  general. 

Engusii  law,  being  the  only  source  from 
whence,  in  any  other  country,  any  conception 
relative  to  the  institution  thus  denominated 
is  commonly  deduced,  — from  this  same  body 
of  law  it  is,  that  any  explanation  given  in  re- 
lation to  it  must  be  deduced.  'I’his,  then,  is 
the  standard  of  reference  which,  whether  any 
express  reference  be  made  to  it  or  no,  must 
hereinafter  be  continually  borne  in  mind. 

Taken  in  its  most  extensive  sense,  a jury* 


* By  the  denomination  jury,  thus  emjdoyed, 
no  distinctive  intimation  is  afibrded  of  any  of 
the  purpo.ses  for  which  the  body  of  the  men  thus 
denominated  are  employed,  or  of  the  class  from 
which  they  are  selected.  By  a jury,  in  tlie  origi- 
nal signilication  of  the  word,  is  meant  neither 
more  nor  less  than  a body  of  persons,  by  whom  the 
ceremony  of  an  oath  has  been  performed.  But  on 
occasions  out  of  .number,  by  persons  of  different 
classes  out  of  number,  separately  and  collectively, 
the  performance  of  the  ceremony  of  an  oath  it, 
under  the  Bnglish  law,  likewise  performed ; in  a 
word,  to  offices  in  general,  not  to  speak  of  unof- 
ficial persons  and  occasions,  generally  speaking. 
In  the  character  of  an  obligation,  imposing  re- 
straint upon  the  effects  of  sinfster  interest  in  any 
shape,  nothing  can  be  more  generally  and  com- 
pletely futile.  But  tlie  ceremony  has  two  effects, 
which,  under  the  system  of  misrule,  may,  to  those 
who  profit  by  it,  be  with  propriety  termed  advan- 
tageous ; one  is,  the  cau.sing  a functionary  (to 
whose  misdeeds  there  is  in  fact  no  restraint  ex- 
cept the  will  of  those  his  superiors  in  power, 
whose  sinister  interest  is  linked  with  his,)  whose 
wish  it  is  to  do  a thing  without  being  thought 
willing  to  do  it,  to  appear  forced  to  do  it ; the 
other  is,  when  his  wish  is  not  to  do  it,  without 
being  thought  willing  to  escape  from  doing  it,  to 
appear  forced  to  forbear  from  doing  it.  _ 

George  III.  finding  three  or  four  millions  of 
his  subjects  in  a state  of  most  abject  servitudej 
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may  be  defined  an  occasional  body  of  non- 
professional  and  non-official  judges,  employed 
to  constitute  and  apply  a check  to  the  power 
of  a professional  or  official  judge,  or  body  ot 

J^uries  may  be  distinguished,  in  the  first 
place,  into  juries  employed  for  general  pur- 
poses, and  juries  employed  ior  particular  pur- 

*^°The  cases  in  which  juries  are  employed  for 
particular  and  comparatively  limited  purposes, 
are  scattered  over  the  field  of  English  proce- 
dure in  too  great  variety  to  admit  of  enume- 
ration here. 

Juries  employed  for  general  purposes  may 
be  distinguished  into  petit  juries  and  grand 
juries  : petit  juries  again  into  common  juries 
and  special  juries.  Jurymen  are  the  set  of 
men  by  whom,  in  conjunction  with  the  judge, 
to  the  end  that  execution  and  effect  may  be 
given  to  the  laws,  application  is  made  of  those 
same  laws  to  the  several  individual  cases 
which  come  before  them.  By  what  sort  of 
men  ought  this  application  to  be  made  ? — 
By  what,  but  by  those  on  whose  will  it  de- 
pends by  what  hands  those  same  laws  shall  be 
made. 

In  any,  and  in  what  cases,  ought  a jury  to 
be  employed  ? Of  the  sort  of  body  thus  de- 
nominated, the  main  use  is  to  apply  a check 
to  the  power  of  the  permanent  judge,  or  body 
of  judges:  that  power  which,  bating  appeal, 
would,  but  for  such  a check,  be  arbitrary. 

For  whatsoever  advantages  are  derived  or 
derivable  from  this  appendage,  not  inconside- 
rable is  tbe  price  paid  in  the  shape  of  disad- 
vantage. Only,  therefore,  in  case  of  necessity 
— only  in  proportion  to  the  necessity,  should 
employment  be  given  to  it. 

1.  Evil  effect  the  first,  complication. 

2.  Diminution  made  of  responsibility  at 
the  bar  of  public  opinion  on  the  part  of  the 
judge. 

3.  At  the  charge  of  the  individuals  em- 
ployed in  this  character,  vexation,  by  reason 
of  attendance  ; or,  at  the  charge  of  the  public 
or  individuals,  benefit  in  the  shape  of  money, 
or  some  other  shape  to  compensate  for  it. 

4.  At  the  charge  of  the  suitors,  increase 
given  to  delay,  vexation,  and  expense  of  pro- 
cedure. 

In  another  work,*  where  punishment  was 
the  subject,  the  five  cases  in  which  the  ap- 
plication of  it  was  \inapt,  were  brought  to 
view:  where  it  is  groundless  — where  it  is 
useless  -—  where  it  is  needless  — where  it  is 
inefficacious  — where  it  is  too  expensive. 

was  of  course  averse  to  the  seeing  them  rise  to  a 
level  with  the  rest.  An  oath,  called  a coronation 
oath,  framed  for  the  manifest  purpose  of  pro- 
ducing the  appearance  without  the  effect  of  an 
obligation,  served  him  for  a pretence. 

• Secliationale of  Punishmentya.iv\  Rationale 
of  Retvard. 


Where  the  subject  is  this  appendage  to  the 
judgment  seat,  those  same  cases  may  help  to 
serve  for  guidance. 

Appeal  out  of  the  question,  by  how  much 
soever  too  expensive,  scarcely  in  any  case 
could  this  appendage  be  justly  said  to  be  use- 
less, needless,  or  inefficacious. 

But  let  the  public  be  a good  one  — as  good 
as,  by  the  help  of  such  arrangements  as  the 
above,  it  might  be  made  everywhere,  and  the 
road  to  appeal  as  easy  as  it  might  be  made, 
appeal  will,  in  the  great  majority  of  cases, 
suffice  to  render  it  needless  : especially  if  into 
the  judicatory  of  appeal  this  appendage  be  in- 
troduced. 

Where  neither  party  sees  any  such  ground 
of  complaint  as  affords  hope  of  redress,  appeal 
will  not  be  made.  Thus,  for  the  reasons  given 
elsewhere,  it  will  be,  in  the  great  majority 
of  cases  — suppose  in  nineteen  out  of  twenty. 
Place  no  jury-box  in  the  judicatory  below; 
place  one  in  the  judicatory  above  : here,  by 
one  appeal,  you  save  nineteen  juries. 

Thus  much  as  to  non-penal  causes. 

With  little  variation,  the  same  observations 
will  be  found  to  apply  with  equal  propriety 
to  such  penal  causes  as  receive  that  shape  and 
denomination,  for  no  other  reason  than  the 
want  of  an  individual  party,  to  whom  com- 
pensation can  be  made. 

Cases  where  it  is  needless  : — 

In  a case  between  individual  and  individual, 
if  both  parties  are  as  well  or  better  satisfied 
w'ithout  it  as  with  it,  it  is  needless  — it  is 
worse  than  useless ; the  evil  effects  attached 
to  it  stand  all  uncompensated.  Of  the  whole 
amount  of  the  addition  made  by  this  appen- 
dage, to  the  expense  of  judicature,  the  effect 
is  that  of  a tax  upon  justice  : of  this  tax,  at 
the  charge  of  those  who  are  unable  to  pay  it, 
the  effect  is  that  of  a prohibition.  Of  this 
prohibition  the  effect  is,  in  the  cases  in  ques- 
tion, a denial  of  justice. 

In  the  great  majority  of  non-penal  suits 
instituted,  there  exists  not  any  dispute  : the 
need  of  judicature  is  on  the  part  of  the  plain- 
tiff; his  demand  is  well  grounded:  on  the  part 
of  the  defendant,  inability  or  backwardness 
has  been  the  sole  cause  of  non-compliance. 
By  the  extra  expense  attached  to  procedure, 
by  the  jury,  inability  is  not  removed  or  les- 
sened, but  increased : to  the  surmounting  of 
whatsoever  backwardness  may  have  place, 
this  instrument  of  complication  affords  not 
assistance,  but  obstruction. 

Even  where  the  cause  of  dispute,  and  dis- 
pute accordingly,  has  existence,  the  great 
majority  of  the  number  of  individual  cases  are 
of  the  most  simple  nature  : if  the  parties  were 
present,  from  ten  to  thirty  minutes  would 
serve  as  effectually  for  discussion,  as  the  same 
number  of  years  would. 

To  the  greater  number  of  cases  individually 
taken,  rather  than  to  the  lesser,  should  the 
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system  of  procedure  be  in  the  first  instance 
adapted. 

Causes  made  penal  by  reason  of  aggrava- 
tion stand  upon  a footing  widely  different. 

In  a non-penal  case  between  individual  and 
individual,  generally  speaking,  it  is  only  by 
accident,  and  that  a rare  one,  that  the  judge 
will  stand  exposed  to  the  temptations  offered 
by  particular  and  sinister  interest : from  the 
itiagnitude  of  this  danger,  defalcation  may  be 
made  by  arrangements  having  for  their  object 
the  excluding  functionaries  of  this  class  from 
serving  in  districts  in  which  they  have  con- 
nexions. 

Not  so  in  criminal  causes. 

In  the  most  important  portion  of  these 
causes,  viz.  that  in  which  the  alleged  crime 
belongs  to  the  field  of  constitutional  law  — 
W'here,  in  a word,  the  rulers  as  such,  in  addi- 
tion to  their  share  in  the  universal  interest, 
possess  a particular  interest,  — the  judge  who, 
as  such,  would  never  fail  to  possess  (to  an 
amount  more  or  less  considerable)  interest, 
adds  to  the  ostensible  situation  of  a judge, 
the  real  character  of  a party,  viz.  on  the 
plaintiff’s  side  of  the  cause.  In  these  cases, 
nothing  therefore  that  can  contribute  to  the 
establishment  of  a counter-force,  capable  of 
applying  an  effectual  check  to  the  force  of 
this  temptation,  can  be  either  needless  or 
supertluous.  The  power  of  a jury  presents 
the  only  counter-force  applicable  to  this 
purpose. 

In  another  class  of  cases,  though  the  de- 
mand for  a jury  is  not  quite  so  strong,  it  is  too 
strong  to  be  resisted.  The  offences  belong- 
ing to  it  may  for  this  purpose  be  denominated 
offences  thro\igh  indigence,  or  the  offences  of 
the  indigent ; theft,  fraudulent  obtainment, 
robbery,  i.  e.  forcible  depredation,  may  serve 
for  examples.  In  the  suppression  of  offences 
of  this  class,  men  of  all  ranks  have,  it  is  true, 
one  common  interest.  But  in  proportion  as 
the  sympathy  a man  feels  for  individuals  be- 
longing to  the  class  in  which  offenders  of  this 
description  are  most  apt  to  be  found,  is  faint, 
the  check  applied  by  this  social,  to  the  self- 
regarding  spring  of  action,  is  weak  ; and  the 
anxiety  to  reach  the  guilty  predominates  over 
the  inclination  to  avoid  striking  the  innocent. 
The  indifference  with  which  a judge  habi- 
tuated to  the  trial  of  causes  of  this  descrip- 
tion, views  the  conviction  and  death  of  a 
defendant,  guilty  or  innocent,  might  be  re- 
presented by  the  indifference  with  which  a 
butcher  contemplates  the  slaughter  of  a lamb, 
for  the  carcase  of  which  he  is  paid  — were  it 
not  for  the  delight,  which  the  judge,  hating 
and  hated  by  the  class  by  which  his  victims 
areafforded,  extracts  from  the  contemplation 
of  their  misery.  A citizen  of  London  will  not 
be  at  a loss  for  an  example.* 


119 

By  the  same  causes  by  which  a judge  will 
be  led  to  regard  on  this  occasion,  with  less 
than  due  sympathy,  the  interests  of  those 

classes  which  he  sees  lying  under  his  feet, 

by  these  same  causes  will  he  be  led  to  regard 
with  more  than  due  sympathy  those  interests 
upon  the  same  level  with  his  own,  or  above 
it.  In  England,  seeing  a judge  guilty,  as 
such,  of  a crime  of  any  degree,  from  the  low- 
est to  the  highest,  you  are  determined  he 
shall  be  punished,  — you  must  murder  him, 
for  there  are  no  other  means  possible ; if  your 
wish  is  to  see  yourself  punished,  accuse  him 
of  it : you  will  not  miss  your  mark. 

Of  the  cases  treated  on  the  footing  of  cri- 
minal cases,  another  division  which  may  be 
mentioned  on  this  occasion,  is  that  of  the 
offences  against  the  revenue.  For  an  offence 
of  this  description,  neither  himself  nor  any 
particular  connexion  of  his,  will  the  judge 
be  in  much  danger  of  becoming  the  subject 
of  prosecution.  Of  the  class  to  which  he 
belongs,  and  by  the  sympathy  with  which 
he  is  engrossed,  it  is  the  interest  that  the 
mass  of  wealth  extracted  from  the  labour  of 
the  labouring  classes  be  as  great  as  possible : 
the  greater  it  is,  the  more  there  is  of  it  to  en- 
rich them,  and  encourage  others.  Rather  than 
see  one  guilty  individual  escape,  what  num- 
ber of  innocent  ones  he  would  see  suffer,  it  is 
not  so  easy  to  say. 

A legislator  ordaining,  a judge  decreeing, 
that  whatsoever  a man  sells  that  is  fit  to  ear, 
(if  the  individual  be  one  whom  the  kingde- 
lightetli  to  honour  with  his  punishments,)  he 
shall  be  punished  and  ruined  for  it ! Would 
you  wish  to  see  such  a government,  go  not  to 
Rome  under  Tiberius — go  not  to  Rome  un- 
der Nero ; — come  to  England  under  George 
IV., — look  to  the  Treasury  under  Lord  Li- 
verpool and  Mr.  Vansittart.  For  a competent 
ground  of  punishment  there  can  be  no  want : 
coffee  is  among  the  subjects  of  taxation,  cof- 
fee is  among  the  eatables  and  drinkables  taken 
for  breakfast ; and  the  thing  sold,  be  it  what 
it  may,  is  capable  of  being  eaten  or  drunk 
instead  of  it. 

To  that  division  of  penal  cases,  which  are 
such  for  want  of  an  individual  specially  in- 
jured, and  which,  from  some  cause  or  other, 
have  escaped  the  being  raised  to  the  rank  of 
criminal  ones,  the  above-mentioned  obser- 
vations will  be  found  to  apply,  without  any 
variation  that  will  not  readily  enough  present 
itself. 

§ 2.  Use  of  juri/s  unamimity,  causing  weak~ 
ness  in  Government, 

After  all,  the  great  and  principal  use  of  jury 
trial  has  been  keeping  up  an  all-pervading 
weakness  in  the  whole  frame  of  government. 

1.  The  state  of  the  English  people  has  been, 
in  comparison  with  that  of  other  nations,  to 
such  a degree  felicitous,  as  to  have  been  with 
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justice  styled,  in  the  language  of  its  rulers, 
the  envy  and  admiration  of  tlie  world. 

2.  The  prosperity  thus  possessed  has  had 
for  its  cause  the  state  and  condition  of  the 
government,  taken  in  all  its  parts. 

3.  It  has  had  for  its  cause  the  state  of  the 
governors,  with  reference  to  their  effective 
power  over  the  governed. 

4.  But  under  that  head  it  has  had  for  its 
cause,  not  the  efficiency  and  plenitude  of  that 
same  power,  but  its  inefficiency  ; not  the 
strength  of  the  governors  as  towards  the 
governed,  but  their  weakness. 

5.  It  has  had  for  its  cause,  not  the  degree 
ill  wliich  the  designs  of  the  governors  in  re- 
lation to  the  governed  have  taken  effect,  but 
the  degree  in  which  they  have  failed  of  taking 
effect. 

In  England,  government  has  had  for  its 
end  in  view  the  greatest  happiness,  not  of 
the  greatest  number  of  the  community,  but 
of  the  comparatively  few  by  whom  have  been 
shared  among  themselves  the  powers,  and 
thence  the  sweets  of  government. 

This  state  of  ends  in  view  is  the  result  of 
that  general  habit  of  self-regard  and  self-pre- 
ference which  has  place  in  the  whole  species, 
and  is  not  merely  subservient  to  its  well- 
being, but  necessary  to  its  very  existence. 

To  this  rule  as  applied  to  governors  (to 
those  by  whom  the  powers  of  government  are 
exercised,)  not  even  does  the  case  of  the 
Anglo-American  United  States  afford  an  ex- 
ception. Over  the  few  by  whom  the  powers 
of  government  in  detail  are  seen  to  be  exer- 
cised — over  those  in  whose  hands  the  opera- 
tive branch  of  government  is  lodged,  stand 
the  many  in  whom  is  lodged  the  constitutive 
branch,  with  relation  to  these  same  possessors 
of  the  operative  branch  of  government;  the 
possessors  of  the  constitutive  power  placing, 
either  by  an  immediate  or  unimmediate  ex- 
ercise of  that  power,  the  possessors  of  the 
operative  power  ; and  the  possessors  of  the 
constitutive  power  either  of  themselves  con- 
stitute the  greater  number,  or  are  so  linked 
to  them  by  community  of  interest,  as  that 
the  interest  of  the  greater  number  cannot  be 
sacrificed  by  them,  ivithout  the  sacrifice  of 
their  own. 

In  this  state  of  things,  whatever  in  a dif- 
ferent state  of  things  would  have  been  their 
wishes,  designs,  and  endeavours,  by  the  pos- 
sessor.sof  the  supreme  operative  power  never 
are  any  endeavours  employed  to  give  effect 
lo  that  universally-natural  and  universally- 
prevalent  self-preference  ; for  where  success 
is  manifestly  impracticable,  neither  endeavour 
nor  design  is  likely  to  have  place. 

Of  those  by  whom  in  this  country,  which 
is  the  envy  and  admiration  of  surrounding 
nations,  the  powers  of  government  have  been 
exercised,  the  wishes,  designs,  and  endeavours 
never  have  been,  nor  can  have  been,  any  other 


than  the  wishes,  designs,  and  endeavours  of 
those  by  whom  the  powers  of  government 
have  been  exercised  in  these  same  surround* 
ing  nations. 

But  in  England,  several  causes  have  con- 
curred in  preventing  these  wishes,  designs, 
and  endeavours,  from  having  to  so  large  an 
extent  been  carried  into  effect,  as  in  these 
same  surrounding  nations. 

Of  these  causes,  the  power  that  has  been 
exercised  by  juries  has  been  a principal,  if 
not  the  principal  one. 

The  causes  appear  to  have  been  as  follows  : 

1.  The  insular  state  of  the  country,  where- 
by it  has  in  an  almost  exclusive  degree,  ever 
since  the  Norman  conquest,  been  preserved 
from  hostile  inroads,  with  the  waste  attend- 
ing them,  under  which,  at  the  hands  of  one 
another  and  the  English,  those  other  nations 
have  so  frequently  and  extensively  been  suf- 
fering. The  division  into  South  and  North 
Britain,  while  it  continued,  formed  to  a cer- 
tain degree  an  exception : say,  in  a word, 
insularity. 

2.  The  other  causes  may  be  comprised  un- 
derone  general  denomination — general  weak- 
ness in  the  frame  of  government. 

The  following  are  the  particular  causes  of 
which  this  general  cause  may  be  said  to  be 
composed : — 

1.  Jury-trial,  more  particularly  in  its  appli- 
cation to  such  penal  causes  in  which  it  has 
been  the  interest,  real  or  supposed,  of  the 
monarch,  and  those  in  authority  under  him, 
that  conviction  should  ensue. 

2.  A beneficial  effect,  and  that  the  princi- 
pal one,  of  the  power  of  juries,  has  been  the 
comparative  inexecution  and  inefficiency  of 
the  design  and  endeavour  of  the  other  con- 
stituted authorities  against  the  liberty  of  the 
press  and  public  discussion. 

3.  The  weakness  infused  into  the  general 
frame  of  government  by  the  lawyer  class,  hy 
means  of  the  course  of  practice  pursued  by 
them,  and  rules  laid  down  by  them  in  prose- 
cution of  their  own  particular  and  sinister 
interest. 

Had  the  measures  of  government  had  for 
their  end  in  view  the  greatest  happiness  ol 
the  greatest  number  — had  the  laws  and  ope- 
rations of  government  been  in  a uniform  man- 
ner constantly  directed  to  that  end,  — far  from 
operating  as  a remedy  to  evil,  all  such  weak- 
ness would  have  been  itself^,  in  the  whole 
extent  of  it,  an  evil  — an  evil  proportioned 
in  its  magnitude,  to  the  importance  of  the 
parts  of  the  law  thus  weakened  and  rendered 
ineffectual  to  those  ends. 

As  it  is,  it  has  to  a great,  to  a vast  extent, 
operated  as  an  evil:  nor,  in  its  character  of 
a remedy  to  the  greater  evil,  has  its  efficacy 
been  more  than  partial : in  particular,  as  to 
the  preserving  from  utter  destruction  th« 
liberty  ot  the  press. 
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But  partial  as  the  effects  of  this  remedy 
have  been  — partial  as  the  effects  of  this,  to- 
gether with  the  other  causes  of  debility  in 
the  form  of  government,  have  been  in  their 
character  of  a remedy  against  misgovernmeut, 
— to  such  a degree  has  the  whole  form  of  go- 
vernment, taken  together,  been  repugnant  to 
the  only  legitimate  end  of  government,  the 
greatest  happiness  of  the  greatest  number, 
that  notwithstanding  the  partial  evils  pro- 
duced by,  and  proportioned  to,  the  general 
weakness  in  the  form  of  government,  such  is 
its  nature,  that  by  every  fresh  degree  of  weak- 
ness introduced  into  it,  the  interest  of  the 
greatest  number  is  served  in  a greater  degree 
than  it  is  disserved  ; and  supposing  the  weak- 
ness to  end  in  utter  dissolution,  the  utmost 
quantity  of  evil  attendant  on  such  dissolution 
would  not  be  nearly  equivalent  to  the  quan- 
tity of  good,  which  its  certain  consequence,  a 
real  constitution,  having  for  its  end  in  view 
the  greatest  happiness  of  the  greatest  num- 
ber, would  produce. 

Among  the  laws  by  which  the  greatest  hap- 
piness of  the  greatest  number  has  been  sa- 
crificed to  the  happiness,  real  or  supposed,  of 
the  ruling  one,  and  the  sub-ruling  few,  are 
the  following : — 

1.  All  the  laws  which  give  to  the  persons, 
property,  and  other  rights  of  the  monarch, 
and  his  subordinate  rulers,  as  such,  any  greater 
security  than  is  afforded  to  individuals  at 
large.  As  individuals,  they  ought  to  have 
whatever  protection  is  necessary  : as  rulers, 
they  ought  not  to  have  any  more.  In  the 
Anglo- .'American  United  States,  no  such  extra 
protection  is  afforded  them:  and  in  the  Anglo- 
American  United  States,  instead  of  being  the 
less  secure,  they  are  the  more  perfectly  secure. 
No  King  of  England  — no  other  man  whose 
seat  is  called  a throne,  is  so  secure  against 
hostile  attacks  by  individuals,  as  the  President 
of  the  Anglo-American  United  States  is. 

2.  All  laws  having  for  their  object  any 
ol)struction,  either  direct  or  indirect,  to  the 
free  communication  of  opinion  in  relation  to 
matters  of  government  on  the  part  of  indi- 
viduals, whether  in  writing  or  by  word  of 
mouth.  In  the  condition  of  that  people  may 
be  seen,  and  is  seen,  by  all  that  can  endure  to 
see  it,  the  fullest  proof  that  no  restraints  upon 
any  such  freedom  are  necessary  to  the  mainte- 
nance of  the  most  profound  tranquillity,  under 
a government  in  which  the  greatest  happiness 
of  the  greatest  number  is  the  object  really 
pursued.  In  that  same  example  may  also  be 
seen  another  proof,  that  of  all  such  restraints, 
the  effect  is  not  to  cause  tranquillity,  union, 
good-will,  or  any  other  such  moral  instrument 
of  felicity,  but  to  disturb  it. 

Under  this  description  come  all  laws  against 
treason,  and  sedition — all  laws  against  the 
application  of  the  press  to  the  purpose  of  in- 
dicating grievances  in  the  government,  and 
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proposing  remedies  to  those  grievances,  or  to 
the  purpose  of  holding  up  to  view  miscon- 
duct in  any  shape,  on  the  part  of  any  persons 
concerned  in  the  exercise  of  the  powers  of 
government  — any  public  functionaries,  con- 
sidered as  such.  And  under  the  name  otTaws 
must  be  included  all  sham  or  spurious  laws, 
as  well  as  genuine  ones  : meaning  by  sham  or 
spurious  laws,  the  laws,  as  they  are  called, 
made  under  the  name  of  rules  of  law,  hy 
judges,  on  pretence  of  declaring  what  is  law ; 
for  the  genuine  and  the  spurious  are  so  mu- 
tually interwoven,  that  to  separate  them  is 
impossible. 

Of  the  laws  and  rules  of  law  made  against 
the  liberty  of  the  press,  the  object  and  en- 
deavour has  been  to  secure  not  only  impunity, 
but  non-divulgation,  to  all  misdeeds  com- 
mitted on  the  part  of  any  of  the  persons 
concerned  in  the  exercise  of  the  powers  of 
government  — of  the  public  trustees  of  every 
class  — to  the  prejudice  of  those  for  whom, 
for  form’s  sake,  they  every  now  and  then  ac- 
knowledge themselves  to  be  in  trust.  Laying 
down  such  a rule,  was  doing  much  farther 
towards  the  establishment  of  a complete  de- 
spotism, than  was  done  by  those  who.  in 
Hampden’s  case,  sought  to  invest  the  king 
alone  with  the  unlimited  power  of  taxation, 
and  had  much  less  excuse  for  it  in  preceden*. 
It  was  in  effect  an  open  avowal  of  misrule  in 
all  its  branches  — a declaration  of  war  on  the 
part  of  all  those  who  bear  a part  in  the  exer- 
cise of  the  powers  of  government,  against  all 
those  on  whom,  and  at  whose  expense,  those 
powers  are  exercised — a declaration  of  war  by 
all  rulers  against  all  subjects. 

Had  it  l)een  carried  into  effect,  by  no  ima- 
ginable particular  act  of  oppression  or  depre- 
dation on  the  part  of  rulers,  could  resistance, 
rebellion,  deposition  on  (he  part  of  subjects, 
have  been  more  completely  justified ; lor  by 
it,  the  design  and  determination  to  perse- 
vere, and  for  ever,  in  every  such  tyrannical 
course,  was  openly  professed.  Had  it  been 
with  any  consistency  carried  into  effect,  such 
would  have  been  the  result : and  it  would  or 
course  have  been  carried  into  effect,  had  it 
not  been  for  the  power  still  remaining  in  the 
hands  of  juries. 

In  England,  any  sueh  notion  as  that  of  suf- 
fering a judge  to  treat  as  guilty  an  indivi- 
dual who,  in  the  opinion  of  a jury,  had  been 
declared  not  guilty,  would  be  intolerable;  — 
scarcely  would  the  highest  paid,  and  most 
determined  confederate,  or  instrument  of  de- 
spotism, venture  to  accede  to  it : indeed,  sup- 
posing it  to  apply  to  libel  law,  or,  in  a word, 
to  any  offences  in  regard  to  which  the  influ- 
ential members  of  the  goveinment  took  any 
interest,  juries  might  as  well  be  discarded 
altogether.  But  countries  are  not  wanting, 
in  which  an  arrangement  of  this  sort  might  be 
attended  with  preponderant  advantage : for 


PRINCIPLES  OF  JUDICIAL  PROCEDURE.  [Ch.  XXIII, 


countries  are  not  wanting,  in  which  the  ad- 
mission of  juries,  with  powers  equal  to  those 
possessed,  howsoever  exercised  or  left  unex- 
ercised by  English  juries,  would  be  incom- 
patible with  the  existence  to  any  good  effect 
of  penal,  not  to  say  of  non-penal  laws. 

Suppose  the  exercise  of  this  power  on  the 
part  of  the  judge  limited  to  the  cases  in  which, 
in  the  event  of  ungrounded  punishment,  the 
in  jury  done  by  it  will  not  be  irreparable ; the 
injury  done  by  it  would  be  as  nothing,  in 
comparison  of  the  mischief  that  would  be 
done,  either  by  an  unchecked  jury,  or  an  un- 
checked judge".  To  any  misuse  of  this  power 
on  the  part  of  the  judge,  checks  of  no  ineffi- 
cient nature  would  be  applied  by  an  adequate 
recordation  of  the  evidence,  and  regular  re- 
ports of  all  such  cases,  made  to  the  central 
authority  in  the  seat  of  supreme  judicature  ; 
still  more,  if  the  importance  of  the  case  war- 
ranted any  such  expense  as  that  of  printing 
and  publishing  the  evidence  in  the  district  in 
which  the  cause  has  been  thus  decided. 

§ 3.  In  what  causes  shall  a jury  be  employed. 

In  no  civil  cause,  in  the  first  instance. 

In  every  civil  cause,  in  the  way  of  appeal. 
In  all  penal  causes  in  which  reputation  is 
affected ; viz.  that  class  which  in  French  law 
used  to  go  by  the  name  of  grand  penal.  In 
general,  not  in  the  first  instance  in  penal 
causes,  by  which  reputation  is  not  affected ; 
viz.  in  that  class  which  used  to  go  by  the 
name  of  petit  penal.  But  in  all  these  in  the 
way  of  appeal. 

In  English  law,  (with  the  exception  of 
those  causes  of  which  the  sort  of  judicatory 
styled  a court  of  equity  takes  cognizance,  and 
those  of  which,  by  local  statutes,  cognizance 
is  given  to  the  small-debt  courts,  and  a few 
of  a miscellaneous  nature,  of  which  cognizance 
is  given  to  justices  of  the  peace  acting  singly, 
or  in  petit  sessions,  or  in  general  sessions,) 
every  cause  goes  in  the  first  instance  to  a 
judicatory  with  a jury  in  it;  also  in  the  se- 
cond instance,  if  the  great  four-seated  judi- 
catory, out  of  which  the  cause  was  sent  to 
the  compound  judicatory  composed  of  one  of 
the  twelve  judges  with  a jury,  have  thought 
fit  to  give  leave. 

Of  the  causes  which  are  thus  brought  before 
ajuryin  the  first  instance — in  the  far  greater 
number,  justice  is  outrageously  violated  by  the 
course  thus  taken  — outrageously  violated, 
and  of  course  for  the  benefit  of  the  class  by 
which  the  violation  has  been  established. 

In  by  far  the  greater  number  of  causes, 
there  is  nothing  for  the  jury  to  do  ; in  fact, 
there  is  no  dispute.  The  litigation  has  for 
its  cause  no  other  than,  on  the  part  of  the 
defendant,  either  inability  or  unwillingness 
to  do  what  he  is  by  law  bound  to  do,  and 
thus  required  to  do;  viz.  in  most  cases,  pay 
a sum  of  money. 


Wherever  inability  is  the  cause,  whatever 
is  the  degree  of  insufficiency  antecedently  to 
the  commencement  of  the  cause,  that  degree 
is  deplorably  heightened  by  the  progress  of 
it.  By  the  defendant,  delay  is  purchased  — 
purchased  at  a usurious  interest ; and  the 
hands  by  which  the  interest-money  is  received 
and  pocketed  are  — instead  of  those  of  the 
injured  plaintiff,  those  of  the  lawyer,  and 
those  of  the  man  of  finance  : enormous  taxes 
having  been  imposed  on  such  chance  as  an 
injured  man  was  obliged  to  purchase  in  the 
lottery  of  what  is  called  justice.  If  the  price 
so  paid  for  delay,  were  paid  in  the  shape  of 
interest  on  the  money  due,  the  quantum  of 
it  would  run  in  proportion  to  the  amount  of 
the  money  due : it  would  be  proportioned 
to  the  advantage  gained  to  the  defendant  by 
the  non-payment,  and  to  the  disadvantage 
suffered  by  the  plaintiff  from  that  same  cause. 
As  it  is,  it  bears  no  proportion  to  either 
standard  : it  is  the  same,  whether  the  prin- 
cipal money  due  be  40s.  or  £40,000. 

Of  another  class  of  cases  that  are  brought 
before  a jury,  cognizance  by  a jury  is  not 
possible  : the  impossibility  has  for  its  cause, 
the  time  necessary  for  the  statement  and  dis- 
cussion of  the  case.  In  the  most  ordinary 
species  of  cause,  the  statement  and  discus- 
sion by  advocates  on  both  sides,  the  charge 
given  by  the  judge,  and  the  consideration 
bestowed  by  the  jury,  occupy  a considerably 
less  quantity  of  time,  than  that  during  which 
twelve  men  can  continue  sitting  together 
without  inconvenience.  But  there  are  some 
causes,  the  hearing  of  which  in  this  mode 
could  not  be  completed  in  many  times  that 
portion  of  time.  Various  are  the  sorts  of 
causes  thus  circumstanced.  The  most  com- 
monly occurring  sort,  and  those  which  are 
most  readily  conceived  to  be  in  this  predica- 
ment, are  causes  of  account.  The  attorney, 
and  the  advocate  or  counsel,  as  he  is  called, 
by  whose  advice  a case  of  this  sort  is  brought 
before  a jury,  knows  full  well,  that  by  the 
jury,  when  it  comes  before  them,  nothing 
will  or  can  be  done  in  it.  When  the  jury  is 
sitting,  with  the  judge  on  the  bench  above 
them  for  their  direction,  a discovery  is  pre- 
tended to  be  made,  that  in  that  way  it  can- 
not receive  a decision.  The  advocates  on 
both  sides  having  laid  their  heads  together, 
the  discovery  is  announced  to  the  judge — to 
the  judge,  whom  long  experience  has  pre- 
pared for  the  receipt  of  such  discoveries. 
Then  comes  the  necessary  resource — sending 
the  cause  off  to  arbitration : arbitrators  are 
then  appointed,  who  are  almost  always  some 
of  the  advocates  themselves,  or  their  con- 
nexions. An  advocate  on  each  side,  or  one 
chosen  on  both  sides,  now  takes  cognizance 
of  the  cause.  The  payment  he  receives  being 
proportioned  to  the  number  of  his  sittings, 
lie  takes  care  that  the  time  of  each  sitting 
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sliall  not  be  too  gi'eat,  nor  the  number  of  the 
sittings  too  small. 

The  cause  may  be  simple  — at  the  utmost 
point  of  simplicity ; and  in  this  case  happily 
are  by  far  the  greatest  number  of  causes.  It 
may  be  complex  to  the  utmost  pitch  of  com- 
plexity ; and  in  this  case  are  unhappily  not  a 
few.  In  the  former  case,  the  delay  created, 
and  expense  bestowed  on  jury-trial,  is  the 
whole  of  it  a waste.  Simple  or  complex, 
under  the  English  system,  one  jury  is  allotted 
to  every  cause,  and  to  no  cause  more  than 
one.  Were  the  parties  heard  in  presence  of 
each  other  at  the  outset,  nine-tenths  would 
oe  disposed  of  in  as  many  half-hours  ; and 
of  the  remainder  there  would  be  some  in 
which  would  appear  at  the  first  hearing,  from 
one  to  half-a-dozen  or  more  points,  capable 
of  constituting  each  of  them  matter  for  a se- 
parate jury-trial,  and  capable  upon  occasion  of 
being  distributed,  for  dispatch  sake,  amongst 
as  many  juries. 

§ 4.  Effects  advantageous  and  disadvan- 
tageous. 

Direct  and  indirect : — of  the  effects  of 
jury-trial,  this  may  serve  for  the  first  divi- 
sion. 

By  the  direct  effects,  I mean  those  which 
flow  in  an  immediate  way  from  the  causing 
the  decision  to  be  given  by  a jury,  — instead 
of  its  being  pronounced  by  a judge  or  set  of 
judges, — and  that  are  produced  independently 
of  any  influence  exercised  by  this  circumstance 
on  the  conduct  and  character  of  the  judge. 

Consider  in  the  first  place  the  effects  of 
the  first  order;  viz.  the  influence  exercised 
by  this  circumstance  on  the  rectitude  of  the 
decision  pronounced  in  each  individual  cause, 
considered  without  reference  to  other  causes, 
and  without  reference  to  the  feelings  of  any 
persons  other  than  those  of  the  parties  to 
the  cause,  and  their  parti  mlar  connexions. 

Supposing  that,  on  the  part  of  the  judge, 
adequate  moral  aptitude  be  to  be  depended 
upon,  no  advantage  — no  superior  probability 
of  rectitude  of  decision,  could  reasonably  be 
expected,  from  the  substitution  of  this  ever- 
changing  judicatory,  to  a permanent  one. 
Neither  in  respect  of  intellectual  appropriate 
aptitude,  and  more  particularly  appropriate 
information,  nor  in  respect  of  appropriate  ac- 
tive talent,  could  a company  of  men,  taken 
promiscuously  from  the  body  of  the  people, 
and  charged,  perhaps  for  the  first  time,  with 
the  function,  for  the  apt  discharge  of  which 
such  close  attention,  coupled  with  so  much 
discernment,  is  Incidentally  necessary,  — be 
reasonably  regarded  as  equal,  much  less  as 
superior,  to  a man  in  whose  instance  the  bu- 
siness of  judicature  has  been  the  subject  of 
the  study,  and  for  a time  more  or  less  con- 
siderable, of  the  practice  of  his  life.  But  in 
every  as  yet  known  system  of  judicature,  into 


which  jury-trial  has  not  been  admitted,  ap- 
propriate moral  aptitude  has  been  upon  so 
bad  a footing,  that  the  comparatively  greater 
moral  aptitude,  which  has  in  practice  been 
given  to  juries,  has  more  than  compensated 
for  whatever  deficiency  has  had  place  in  their 
instance,  in  the  article  of  intellectual  apti- 
tude, and  that  of  active  talent. 

As  no  cause  is  ever  submitted  to  a jury 
but  in  connexion  with  a judge,  to  whose  in- 
struction they  are,  by  the  force  of  known 
usage  and  public  opinion,  predisposed  to  have 
regard,  the  appropriate  information  of  the 
judge,  whatever  it  be,  is  customarily  at  their 
command  ; and  it  is  only  by  some  particular 
and  not  customary  direction  given  by  them, 
with  or  without  reason,  to  their  will,  that 
this  supplement  to  their  own  inbred  intellec- 
tual aptitude  can  fail  to  be  turned  to  use : and 
where  moral  aptitude  fails,  insomuch  as  the 
judge  is  disposed  by  any  cause  to  decide  in 
a manner  contrary  to  that  which,  in  his  eyes, 
is  justice,  the  probability  of  rectitude  of  de- 
cision is,  instead  of  being  increased  by  supe- 
riority in  appropriate  intellectual  aptitude  or 
active  talent,  proportionably  decreased. 

Note,  at  the  same  time,  that  means  exist 
whereby  moral  aptitude  on  the  part  of  the 
judge  may  be  placed  on  a much  firmer  foot- 
ing than  it  has  ever  been  as  yet,  and  at  the 
same  time  be  made  to  receive  increase. 

One  point  there  is,  in  respect  of  which,  on 
the  part  of  the  judge,  if  jury-trial  be  not  em- 
ployed, appropriate  moral  aptitude  never  can 
with  any  sufficient  ground  of  assurance  be 
depended  upon.  This  is  freedom  of  bias, 
whether  on  the  score  of  pecuniary  or  other 
interest,  or  on  that  of  sympathy  or  antipathy 
produced  by  party  affections,  or  propinquity, 
or  remoteness  in  respect  of  rank. 

Now  as  to  the  effects  of  the  second  order. 
By  these  I understand,  the  effects  produced 
by  the  decision,  in  the  cause  in  question, 
on  the  minds  of  the  several  persons  within 
whose  cognizance  the  case  in  question,  in  the 
state  in  which  it  presented  itself  to  the  ju- 
dicatory, may  happen  to  come.  In  this  class 
of  effects  will  be  seen  to  lie  the  chief  and 
most  incontestable  of  the  advantages  atten- 
dant on  the  compound  judicatory  thus  con- 
stituted. 

In  the  case  of  misdecision,  this  class  of  bad 
effects  consists  of  danger  and  alarm  — dan- 
ger of  misdecision  in  future  suits,  from  the 
influence  of  the  same  cause,  whatever  it  be 
by  which  misdecision  in  the  past  cause  was 
produced  — alarm  produced  by  the  contem- 
plation of  this  danger. 

In  the  whole  of  the  judicial  establishment, 
suppose  but  a single  judicatory : for  simplicity 
of  conception,  call  it  that  of  a single  judge, 
habitually  exposed  to  misdecision  — for  ex- 
ample, by  the  most  natural  and  common  of 
the  causes  by  which  such  disposition  is  liable 
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to  be  produced;  viz.  by  love  of  money.  In 
such  case,  the  place  of  general  security  is  oc- 
cupied by  general  alarm.  No  man,  who  either 
by  poverty,  or  probity,  or  consciousness  of 
want  of  skill  to  perform  with  success  the  pro- 
cess of  corruption,  regards  himself  as  able  to 
defend  himself  against  a competitor  who  to 
the  disposition  adds  the  ability  to  practise 
corruption ; nor  can  he  avoid  regarding  his 
property  as  being  in  a slate  of  perpetual  in- 
security. Even  he  who,  to  the  ability  adds 
the  disposition  to  give  a bribe,  cannot  but  re- 
gard himself  as  placed  in  a correspondent  state 
of  insecurity  with  respect  to  such  part  of  his 
property  as  would  be  eventually  necessary  to 
compose  the  bribe.  Even  suppose  corruption 
in  a pecuniary  state  effectually  guarded  against, 
still  there  remain  favourable  partiality  on  the 
score  of  sympathy,  unfavourable  partiality  on 
the  score  of  antipathy,  as  towards  individuals 
individually  taken,  or  as  towards  all  the  in- 
dividuals in  general,  of  whom  is  composed  a 
party  in  the  state. 

See  now  how  the  matter  stands  in  regard  to 
the  effects  of  the  second  order.  In  the  cause  in 
question,  misdecision  suppose  has  had  place  ; 
a wrong  verdict,  a verdict  generally  regarded 
as  wrong,  has  been  pronounced.  On  the  feel- 
ings of  the  public  at  large — of  that  part  of  it 
by  whom  cognizance  has  been  taken  of  the 
cause  — what  are  the  evil  consequences  ? An- 
swer, none : Danger,  none ; Alarm,  none. 
That  jury  has  judged  wrong  ; but  that  jury 
IS  no  more.  True  it  is,  that  by  the  same  causes 
by  which  misdecision  has  been  produced  in  the 
instance  of  that  jury,  the  like  effect  may,  for 
aught  anybody  can  say,  be  produced  in  the  in- 
stance of  any  other  juries.  True  this,  and 
what  nobody  can  deny.  Still,  however,  neither 
the  alarm,  nor  even  the  danger,  is  in  this  case 
anything  considerable,  in  comparison  of  mis- 
decision on  the  part  of  a judge,  when  produced 
by  any  permanent,  extensively  operating,  and 
well-known  mental  cause.  In  nine  cases  out 
of  ten,  perhaps  nineteen  cases  out  of  twenty, 
on  the  part  of  the  jury  misdecision  will  not 
have  place ; for  in  some  such  proportion  are 
the  causes  which  (being  defended  through  in- 
ability to  do  what  should  be  done,  or  through 
perverseness)  do  not  admit  of  doubt ; and  i 
in  causes  in  any  proportion,  evil  disposition 
as  above  might  produce  misdecision  in  the 
case  of  an  unchecked  judge.  But  be  the 
danger  ever  so  small,  the  alarm  will  be  still 
smaller.  To  this  difference  contribute  seve- 
ral causes  : — 1.  The  general  prepossession 
in  favour  of  this  mode  of  trial ; and,  2.  The 
confidence  which,  setting  aside  the  causes  of 
mistrust,  men  naturally  have  in  their  own 
good  fortune. 

English  law  may  furnish  a familiar  example. 
Prosecutions  for  alleged  libels,  and  other 
offences  against  government,  frequent : ver- 
dicts, some  for  the  prosecutor,  the  govern- 


ment ; some  against  it,  for  the  defendant. 
Now  suppose  these  causes,  all  of  them,  tried 
by  any  judicatory  of  fourof  the  twelve  judges, 
or  by  any  one  judge  of  any  such  judicatory, 
and  in  both  cases  without  a jury,  — who  is 
there  of  any  party,  by  whom,  antecedently  to 
trial,  any  the  least  doubt  could  be  entertained 
but  that  a decision  affirmative  of  the  guilt  of 
the  defendant  would  be  the  result? 

Another  division,  in  which  the  effects  ol 
this  institution  may  be  considered,  is  the  fol- 
lowing: — 

I.  Applying  itself  to  the  situation  of  the 
judge,  it  has  a strong  and  incontestable  ten- 
dency to  give  increase  to  his  appropriate  offi- 
cial aptitude,  considered  in  all  its  branches. 

1.  To  his  moral  aptitude  it  gives  increase, 
by  the  obligation  it  imposes  upon  him,  of 
giving,  with  reference  to  justice,  the  best 
appearance  possible  to  everything  which,  on 
the  occasion  in  question,  he  does  or  says.  In 
so  far  as  upon  the  effect  of  what  he  does  or 
says  depends  the  decision  given  by  the  jury  — 
only  in  so  far  as  what  he  does  and  says,  has  in 
their  eyes  the  appearance  of  justice,  can  he 
hope  to  exercise  any  influence  upon  the  deci- 
sion they  are  about  to  pronounce.  Take  away 
the  jury,  the  judge  does  exactly  what  he 
pleases ; if  he  ple.ises,  he  says  whatever  be 
pleases,  and  as  little  of  it  as  he  pleases.  If  so 
be  that,  in  the  individual  cause  in  question, 
he  is  bent  upon  injustice — if  in  support  of  the 
decision  which  he  is  determined  to  pronounce 
he  can  find  anything  to  say  which  in  his  eyes 
is  plausible,  he  will,  if  he  thinks  it  worth 
while,  say  as  much  accordingly  : if  he  be  un- 
able to  find  anything  that  is  thus  plausible, 
or  the  trouble  of  doing  so  is  in  his  eyes  too 
great,  he  will  say  nothing  at  all,  and  his  will 
will  not  the  less  be  done. 

2.  Appropriate  intellectual  aptitude,  inclu- 
ding appropriate  professional  information. 

In  this  particular,  the  salutary  influence  of 
the  necessary  presence  of  the  jury,  and  the 
demand  it  may  be  continually  creating  for  ap- 
propriate discourse  delivered  by  him  to  them 
in  the  presence  of  a company  of  spectators, 
contributes  in  a powerful  and  incontestable 
manner  to  secure  the  interests  of  justice — at 
any  rate,  against  inaptitude  in  any  manifest 
or  flagrant  degree,  in  respect  of  this  branch 
of  appropriate  aptitude. 

3.  Appropriate  active  talent.  Without  any 
considerable  difference,  the  above  observa- 
tions apply  to  this  branch  likewise  of  appro- 
priate aptitude. 

Set  aside  the  institution  of  a jury,  the 
most  complete  corruption  may  be  united  with 
more  than  ordinary  intellectual  weakness  and 
ignorance,  and  more  than  ordinary  deficiency 
in  respect  of  faculty  of  expression,  and  still 
the  man  be  not  incapable  of  giving  effect  to 
his  will  in  the  situation  of  a judge.  For  bis 
decision,  be  it  what  it  may,  expression  must 
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be  found.  But  when  that  is  done,  all  is  done 
that  is  necessary  for  him  to  do  : the  least  said, 
says  the  proverb,  is  soonest  mended. 

II.  General  effect  on  the  minds  of  men  in 
the  character  of  jurymen. 

The  effects  of  the  institution  on  the  minds 
of  the  men  to  whom  it  happens  to  find  them- 
selves in  a state  of  exercise  in  the  situation 
in  question,  are  not  less  salutary  nor  less  in- 
contestable. Every  judicatory  of  which  a jury 
forms  a part,  is  a school  of  justice:  witliont 
the  name,  it  is  so  in  effect.  In  it,  the  part  of 
master  is  performed  by  the  judge;  the  part 
of  the  scholars  by  the  jurymen  ; and  what 
takes  place,  takes  place  in  a company  more 
or  less  numerous  of  spectators.  The  repre- 
sentation there  given  is  given  by  a variety  of 
actors,  appearing  in  so  many  different  parts. 
There  are,  at  any  rate  (or  at  least  there  ought 
to  be,  where  no  bar  is  set  by  special  and  pre- 
ponderate inconvenience,)  the  parties  on  both 
sides;  on  one  or  both  sides  there  are  com- 
monly witnesses : there  are  but  too  commonly 
professional  lawyers,  in  the  character  of  ad- 
vocates ; and  there  are,  still  more  too  com- 
monly, others  in  the  character  of  attorneys. 
By  the  various  parts  in  which  these  actors  in 
the  judicial  drama  appear,  and  by  the  various 
casts  of  character  exhibited  by  different  indi- 
viduals in  each  part,  affections  of  all  sorts  in 
the  breasts  of  jurymen  are  excited,  and  the 
attention  fixed ; and  the  reasoning  faculty, 
M’ith  matter  infinite  in  variety  for  it  to  ope- 
rate upon,  is  continually  called  forth  into 
exercise. 

The  inconvenience  which,  in  the  shape  of 
labour  and  corresponding  ex|)ense  to  the  in- 
dividual jurymen,  if  uncompensated,  or  to  the 
public  purse  if  they  arc  compensated,  consti- 
stutes  a drawback  which  there  will  he  occa- 
sion to  speak  of  in  another  place.  Against 
that  loss  on  this  score,  will  be  to  be  set  the 
profit  on  the  above  score  — and  that,  it  may 
be  seen,  is  no  inconsiderable  one. 

These  benefits,  it  may  be  seen,  may  be  at- 
tained, if  not  in  a perfectly  equal  degree,  not 
very  sensibly  less  than  equal,  so  as  a verdict 
be  hut  given  by  the  jury,  whether  that  ver- 
dict be  or  be  not  binding  upon  the  judge. 

Of  the  good  effects  actually  produced  by 
jury-trial  in  particular  causes,  over  and  above 
its  general  and  more  extensive  influences  as 
above  explained,  much  will  depend  upon  the 
state  of  the  law.  In  proportion  as  the  law  is 
clear,  the  power  given  to  the  jury  in  form, 
will  be  exercised  by  it  with  effect ; the  ver- 
dict given  by  the  jury  will  be  the  expression 
of  their  will,  acting  under  the  guidance  of 
their  understanding.  In  proportion  as  the  law 
is  othiTwise  than  clear,  the  verdict  given  in 
form  by  the  jury  will  in  effect  be  the  decision 
of  the  juilge;  it  will  he  the  expre.ssion  of  his 
will,  in  the  giving  effect  to  which  his  under- 
standing, such  as  it  is,  and  his  actis'e  talent. 
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such  as  it  is,  assisted  by  such  appropriate 
professional  information  as  it  has  happened 
to  him  to  lay  in  a stock  of,  will  have  been 
employed.  Thus  it  is,  that  under  an  all- 
comi)rehensivecode,  especially  if  accompanied 
with  an  apt  Rationale,  a jury  will  be  quite  a 
different  sort  of  instrument  from  what  it  is 
under  the  generally  prevalent  mixture  (com- 
posed in  indeterminate  and  ever-varying  pro- 
portions) of  statute-law  and  common-law,—. 
that  is,  of  really  existing  law,  and  that  coun- 
terfeit species  of  law  which  has  been  ima- 
gined and  framed  on  each  individual  occasion 
by  the  judge  in  question,  and  his  predecessors. 

The  Itranch  of  law,  with  relation  to  which 
the  usefulness  of  jury-trial  to  the  greatest 
happiness  of  the  greatest  number  is  most 
conspicuous  and  most  unquestionable,  is  the 
penal  branch.  The  feature  by  means  of  which 
it  is  productive  of  this  beneficial  effect,  is  the 
universal  concurrence,  so  erroneously  termed 
unanimiti/. 

The  effect  by  means  of  which  it  is  pro- 
ductive of  this  benefit,  is  by  infusing  a general 
weakness  into  the  powers  of  government : 
into  the  powers  of  government  taken  in  the 
aggregate,  hut  more  especially  when  consi- 
dered in  relation  to  the  people. 

In  England,  the  sacrifice  made  of  the  great- 
est happiness  of  the  greatest  number,  to  the 
happiness,  real  or  supposed,  of  the  monarch, 
has  been  less  in  proportion  than  in  any  of  th..' 
monarchies  of  the  continent  of  Europe.  Of 
this  difference,  whatever  it  maybe,  the  cause 
will  upon  examination  be  found  to  be  in  the 
weakness  of  the  government  as  towards  the 
people.  In  England,  several  causes  have  con- 
curred in  the  keeping  up  of  this  weakness 
As  to  those  other  causes,  they  are  beside  the 
present  purpose.  The  only  one  that  belongs 
to  it,  is  the  weakness,  in  so  far  as  produced 
by  jury-trial,  with  its  unanimity  in  penal 
causes. 

Had  it  not  been  for  this  weakness,  the  con- 
dition of  Austria  would  at  this  moment  have 
been  the  condition  of  England.  George  the 
Fourth  would  have  been  in  England,  what  he 
is  in  Ilatiover:  in  the  one  country,  as  in  llie 
other,  the  people  equally  poor,  and  equally 
miserable.  From  what  he  is  in  one  country, 
may  be  seen  what  he  would  be  in  the  other. 

The  benefit  produced  by  jury-trial  with  its 
unanimity,  is  produced  by  striking  the  laws 
every  now  and  then  with  impotence.  I'he 
law  is  the  work  of  the  king;  and  in  the  pro- 
duction of  the  work  he  has  two  instruments 
— the  houses  of  parliament  taken  together, 
and  the  supreme  judges. 

The  houses  of  parliament  make  law  in  one 
way:  the  judges  make  what  they  call  law, 
and  what  has  the  effect  of  law,  in  another  way. 

The  law,  by  whomsoever  made,  — being 
made,  not  for  the  benefit  of  the  greatest 
happiness  of  the  greatest  number,  but  for  the 
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benefit  of  those  by  whom  it  is  so  made,  — is 
made  of  course  principally  for  the  benefit  of 
the  king,  in  which  way  soever  made. 

By  whatsoever  laws,  by  the  good,  or  sup- 
posed good,  done  to  the  king,  evil  to  a greater 
amount  is  done  to  the  greatest  number, — it  is 
for  the  good  of  the  greatest  number  that  those 
laws  should  remain  in  the  greatest  possible 
degree  unexecuted  and  inefficient.  Of  the 
laws  which  havethis  effect,  so  great  is  the 
extent,  that  rather  than  the  effect  of  those 
laws  should  not  be  weakened,  it  is  for  the 
benefit  of  the  greatest  number  that  the  effect 
of  the  whole  body  of  law  taken  together 
should  be  weakened. 

In  England,  the  superior  judges,  — more 
particularly  those  of  the  King’s  Bench,  are  in 
possession  and  exercise  of  a power,  the  exer- 
cise of  which  is  of  itself  sufficient  to  the  esta- 
blishment of  the  most  tyrannical  despotism. 
They  take  a word  or  a phrase,  and  in  the  use 
they  ma'<e  of  that  phrase  they  find  a pre- 
tence, and  that  an  unquestionable  one,  for 
inflicting  punishment  without  stint,  on  any 
person  they  please,  for  any  act  they  please. 

The  phrase  contra  bonos  mores,  Latin  as  it 
is,  serves  them  for  inflicting  punishment  with- 
out stint  on  all  persons  by  whom  any  act  is 
done,  which  does  not  accord  with  the  notions 
they  entertain,  or  profess  to  entertain  con- 
cerning morality. 

The  phrase,  Christiayiity  is  part  and  parcel 
of  the  law  of  the  land,  serves  thus  for  inflicting 
punishment  without  stint  on  all  persons  by 
whom  any  act  is  done,  which  does  not  accord 
with  the  notions  they  entertain,  or  profess  to 
entertain,  concerning  Christianity. 

The  word  conspiracy  serves  them  for  in- 
flicting punishment  without  stint  on  all  per- 
sons by  whom  any  act  is  done,  which  does 
not  accord  with  the  notions  they  entertain, 
or  profess  to  entertain,  concerning  the  act  in 
question. 

It  is  not  true,  it  may  be  said,  that  any  such 
despotism  is  in  their  power;  for  above  them 
sits  parliament;  above  them  also  in  parlia- 
ment, a king  who  can  do  no  wrong,  nor  would 
suffer  wrong  in  any  such  shape  to  be  done. 
For,  not  to  mention  the  wrong  which  in  this 
case  would  be  done  to  subjects,  a despotism 
thus  established  would  be  established  in  con- 
tempt of  the  authority  of  parliament. 

Yes  : thus  much  is  sure  enough  ; namely, 
that  without  the  consent  at  least,  not  to 
speak  of  anything  more  than  consent,  of  the 
man  who  can  do  no  wrong,  no  wrong  in  this 
shape  can  be  done.  But  in  this  shape,  and  by 
such  instruments,  by  the  man  who  can  do  no 
wrong,  wrong  to  any  amount  can  be  done,  in 
a manner  at  once  more  effectual,  and  in  a 
variety  of  ways  more  commodious,  than  by 
anysuch  an  unwieldy  instrument  as  that  called 
parliament. 

He  can  do  no  wrong,  because  wrong  be- 


comes right  by  his  doing  it.  As  the  God  which 
is  in  heaven  can  commit  no  sin  ; so  the  God 
which  is  upon  earth  — the  God  of  Black- 
stone’s  creation  and  of  all  men’s  worship,  can 
do  no  wrong. 

The  beneficial  effects  of  jury-trial  are  pro- 
duced in  a different  shape,  in  the  civil  branch 
and  in  the  penal.  In  the  civil  branch,  it  is  by 
applying  a bridle  to  arbitrary  power  in  the 
hand  of  the  judge:  in  the  penal  branch,  as 
we  have  seen,  contributing  to  infuse  weak- 
ness into  the  body  of  the  law. 

Under  governments  in  which  the  institu- 
tion of  a jury  has  no  place,  the  judges  not 
being  in  those  countries,  removable,  either 
immediately  or  unirnmediately,  by  the  power 
of  the  people,  a man  who  upon  any  account 
sees  an  adversary  in  the  person  of  the  judge, 
may  behold  in  that  functionary  a tyrant,  from 
whose  power  (which  may  be  sufficient  to 
effect  his  ruin)  he  sees  no  possibility  of  es- 
cape. From  a situation  thus  distressing,  the 
institution  of  a jury  affords  relief.  Suppose 
a man  to  have  suffered  on  one  occasion  — 
suppose  a man  to  have  suffered  from  enmity 
in  the  breast  of  one  or  more  of  the  jurymen, 
no  such  sensation  as  that  of  inevitable  op- 
pression  presses  upon  him ; what  he  has 
an  assurance  of  is,  that  a jury  composed  of 
exactly  the  same  individuals  will  not  have 
to  try  him  on  any  other  occasion  ; what  he 
may  at  the  least  have  the  hope  of  is,  that 
on  a jury  sitting  on  another  occasion,  the 
same  adversary  or  adversaries  will  not  have 
place. 

In  the  penal  branch,  the  like  good  effect 
is  produced  in  the  same  way ; but  in  the 
penal  branch,  to  that  good  effect,  another,  and 
still  more  important,  is  added.  In  the  penal 
branch,  the  institution  of  a jury  contributes, 
in  conjunction  with  other  causes,  to  the  pro- 
duction of  that  weakness  in  the  law,  to  which 
this  country  — which  in  this  case  is  looked 
to  as  a pattern,  and  from  which  all  concep- 
tions on  the  subject  of  jury  and  jury-trial  are 
taken — is  mostly  indebted  for  those  liberties, 
by  which  it  is  distinguished  from  other  coun- 
tries. It  is  from  the  circumstance  of  unanimity 
that  the  effect  is  produced.  By  a single  in- 
dividual out  of  twelve,  the  hand  of  the  law 
is  capable  of  being  paralysed. 

In  consequence  of  this  unanimity,  i.  e.  in 
consequence  of  its  necessity  to  conviction,  it 
is  in  the  power  of  any  one  man,  by  surmount- 
ing the  patience  of  the  rest,  to  command  the 
verdict,  and  thereby,  be  the  law  and  the  fact 
ever  so  clear  in  the  condemnation  of  the  de- 
fendant, to  produce  his  acquittal. 

In  this  false  declaration  of  unanimity  may  be 
seen  the  cause  of  almost  the  whole  of  the  afflic- 
tive confinement  which  at  present  has  place 
in  the  case  of  juries.  The  unanimity  out  of 
the  question,  the  verdict  would  be  decided 
by  votes ; and  in  the  ordinary  state  of  thingsi 
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the  voting  would  take  place  immediately 
upon  the  delivery  of  the  charge  by  the  judge. 
In  two  cases  alone  would  any  delay  in  the 
delivery  of  the  verdict  have  place : — 1.  If  in 
the  instance  of  this  or  that  juryman,  a desire 
were  expressed  of  receiving  instruction  from 
any  other.  2.  If  by  this  or  that  juryman,  a 
desire  were  expressed  of  communicating  in- 
struction to  this  or  that  other,  or  to  the  rest. 

§ 5.  Proposed  unimpowered  jury,  its  uses 
and  reyulations. 

The  only  circumstance  in  wliich  the  spe- 
cies of  jury  here  proposed  differs  from  the 
jury  in  use  is  this:  — viz.  that  whereas  the 
decision  pronounced  by  the  actual  jury  is  — 
bating  some  special  and  assigned  cause  of 
nullity — binding  upon  the  judge,  the  decision 
of  the  proposed  unimpowered  jury  is,  as  the 
denomination  here  given  to  it  imports,  not 
binding  upon  the  judge. 

In  general  terms,  the  use  of  the  unim- 
powered jury  consists  in  this:  — viz.  in  its  ca- 
pacity of  being  introduced  into  any  country 
in  which  the  state  of  society  is  regarded  as 
not  being  sufficiently  advanced  to  render  it 
conducive  upon  the  whole  to  the  purposes  of 
justice,  to  vest  any  such  power  in  the  great 
body  of  the  people. 

A country  may  be  supposed,  in  w'hich, 
though  the  great  body  of  the  people  are  not 
in  so  advanced  a state  as  to  render  it  eligible 
to  repose  this  power  in  their  hands,  yet  this 
may  not  be  the  case  with  a certain  distin- 
guished portion  of  the  people,  who  on  this 
occasion  may  be  distinguished  by  the  appel- 
lation of  the  higher  orders.  Admitting  the 
existence  of  such  a distinction,  it  may  he  a 
question  whether  it  might  not  be  more  con- 
ducive to  the  greatest  happiness  of  the  great- 
est number  to  attach  to  the  judicatory  an 
unimpowered  jury,  composed  altogether  of 
the  lower  orders,  than  an  ordinarily  im- 
powered  jury  composed  exclusively  of  the 
higher  orders,  or  conjunctly  of  the  higher  and 
lower  orders. 

But  to  take  the  more  simple  case  in  which, 
without  distinction  of  orders,  the  supposition 
is  that  the  state  of  society  is  not  such  as  to 
admit  of  an  impowered  jury,  of  whatsoever 
materials  composed. 

In  this  case,  without  any  the  least  preju- 
dice to  justice,  the  advantages  belonging  to 
an  impowered  jury  may  to  a considerable  de- 
gree be  given  to,  or  rather  would  of  course 
have  place  in  the  case  of,  this  sort  of  unim- 
powered jury. 

1.  In  the  first  place,  there  would  in  this 
case,  as  in  the  other,  be  the  same  sort  of  aid 
to,  and  security  for,  the  appropriate  aptitude, 
intellectual  as  well  as  moral,  on  the  part  of 
the  judge. 

2.  In  this  case,  as  in  the  other,  the  people 
would,  in  every  judicatory  to  which  this  ap- 
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pendage  were  attached,  behold  a school  of 
justice. 

Regulations  in  the  case  of  an  unimpowered 
jury : — 

1.  The  question  will  be  to  be  reduced  to 
a single  alternative : an  option  to  be  made 
between  two  mutually  contradictory  proposi- 
tions : Examples,  guilty  or  not  guilty  ? for  the 
plaintiff  or  for  the  defendant  ? 

2.  The  number  of  persons  in  the  jury,  odd, 
viz.  that  in  every  instance  a majority  may 
have  place. 

3.  Mode  of  voting, secret,  otherwise  termed 
by  ballot. 

4.  On  hearing  the  decision,  the  judge  does 
in  regard  to  it  as  he  thinks  proper : he  either 
reverses,  or  confirms  it  with  the  exception  of 
such  alterations  as  he  thinks  At. 

5.  In  the  books  of  the  judicatory  entry 
is  in  each  instance  made  of  the  verdict  pro- 
nounced, and  of  the  course  taken  by  the  judge 
in  relation  to  it  as  above. 

By  comparison  of  different  periods,  the  ad- 
vance made  in  the  state  of  the  public  mind 
may  be  ascertained.  The  smaller  the  pro- 
portion of  the  cases  in  which  the  verdict  is 
reversed  or  altered,  to  those  of  the  cases  in 
which  it  stands  unchanged,  the  greater  the 
progress  made  by  jurymen  in  the  character 
of  scholars  in  this  school  of  justice. 

Not  in  the  lowest  stage  of  society,  actual 
or  possible,  can  any  conceivable  mischief  be 
produced,  by  the  intervention  of  a popular 
judicatory  thus  destitute  of  all  power  of  doing 
mischief ; and  sooner  or  later,  by  this  institu- 
tion alone,  would  the  state  of  society  be  raised 
from  the  lowest  level  to  the  highest.  By  way 
of  encouragement,  that  the  men  thus  placed 
in  a sort  of  judicial  situation  may  be  im- 
pressed with  a sense  of  their  own  dignity,  and 
their  functions  be  an  object  of  desire  and 
source  of  satisfaction  rather  than  aversion,  a 
station  somewhat  elevated  and  ornamented 
should  be  assigned  to  them,  with  something  of 
a decoration  to  be  worn  about  their  persons. 

§ 6.  Jurymen  who  f What  persons  should  be 
capable  of  serving  as  jurymen. 

Answer:  Generally  speaking,  under  a sys- 
tem of  uni  versalor  virtually  universal  suffrage, 
as  under  the  most  popular  of  the  American 
United  States,  take  for  the  general  rule  all 
persons  of  the  male  sex  who  are  of  full  age 
and  are  able  to  read.  For  the  mode  of  ascer- 
taining the  reading  qualification  in  the  most 
commodious  manner,  see  Bentham’s  Radical 
Reform  Bill. 

In  that  case  no  exceptions  were  needfid. 
Why  ? Because  the  aggregate  number  of  all 
the  persons  of  different  descriptions,  against 
whose  admission  any  valid  objection  could  be 
raised,  was  in  that  case  not  considerable 
enough  to  produce  any  well-grounded  appre- 
hension of  their  exercising  an  unfavourable 
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influence  on  the  result ; and  because,  each  per- 
son delivering  his  vote  separately,  no  person 
would  be  exposed  to  experience  annoyance  in 
any  shape  from  any  other.  Delivering  a vote 
in  an  election  requires  nothing  but  a will : 
an  understanding  ? yes,  this  likewise  ; but  an 
understanding  which  always  can,  and  without 
impropriety  may,  have  taken  another  under- 
standing for  its  guidance.  ^ 

Not  so  in  the  case  of  a jury  : each  man  s 
understanding  is,  by  the  incident  of  the  mo- 
ment, and  in  a state  not  prepared  for  the  oc- 
casion, called  into  exercise.  It  may,  it  is  true, 
take  another  understanding  for  its  guidance, 
but  ere  it  can  have  made  choice  of  any  such 
directing  understanding,  it  must  itself  have 
been  put  in  exercise. 

In  the  case  of  the  election,  the  influence  of 
any  one  vote  on  the  result  cannot  be  other- 
wise than  extremely  small.  In  the  case  of 
the  jury.trial,  where,  as  in  Scotland,  unani- 
mity is  not  necessary,  a single  vote  may  sul- 
fice  to  determine  the  result. 

In  the  case  of  the  election,  each  voter  ap- 
pearing upon  the  spot  and  delivering  his  vote 
separately,  no  one  individual  is  exposed  to 
annoyance  at  the  hands  of  any  other.  In  the 
case  of  the  jury,  it  being  necessary  that  they 
should  sit  all  of  them  in  company  of  each  other, 
it  may  happen,  that  by  a single  individual  in 
whom  the  capacity  of  producing  annoyance 
in  this  or  that  shape,  with  or  without  the  in- 
clination, has  place,  annoyance  may  be  pro- 
duced in  such  shape  and  degree  as  may  suffice 
to  give  disturbance  to  the  whole  operation: 
in  such  sort  that  misdecision,  or  more  natu- 
rally non-decision,  is  produced,  not  to  speak 
of  the  discomfort  produced  at  the  same  time 
to  the  individuals. 

With  w'hat  degree  of  frequency  is  it  desi- 
rable that  w'ithin  a given  length  of  time  the 
function  of  a juryman  should  by  the  same  in- 
dividual be  exercised  ? 

There  are  considerations  \vhich  operate  in 
extension  of  the  time  ; others  w'hich  operate 
in  limitation  of  it. 

As  to  the  direct  and  particular  use  of  the 
institution,  the  more  frequently  this  function 
comes  to  be  performed,  the  more  experience 
the  individual  gains,  and  the  more  fitted  he 
is  thereby  rendered  for  it. 

Under  the  head  of  uncompensated  labour, 
which  is  as  much  as  to  say  expense,  — the 
greater  is  the  hardship,  the  heavier  is  the  tax 
which  is  in  this  case  imposed. 

Another  inconvenience  is,  that,  in  propor- 
tion to  this  frequency,  the  condition  of  the 
juryman  is  made  to  approach  that  of  the  per- 
manent and  official  judge,  and  thereby  the 
inconveniences  attached  to  such  permanence 
are  brought  into  existence. 

When  considered  in  the  capacity  of  scholars 
in  the  school  of  justice,  the  more  frequently 
those  who  have  been  entered  into  this  school 


are  exercised,  the  greater  will  their  proficiency 
be  : then,  on  the  other  hand,  the  more  fre- 
quent the  exercise  given  to  those  who  are 
thus  entered,  the  smaller  is  the  number  of 
the  members  of  the  community  to  whom,  in 
this  character,  the  instruction  is  imparted. 

The  two  evils,  the  exclusion  of  which  is 
on  this  occasion  to  be  avoided,  are  — the 
punishment  of  non-offenders,  and  the  non- 
punishment of  offenders. 

I.  Against  the  punishment  of  non-offend- 
ers,  the  following  are  the  modifications  that 
present  themselves : — 

1.  Necessity  of  unanimity  to  warrant  con- 
viction  and  punishment. 

2.  In  case  of  dissentience,  necessity  of  a 
majority.  This  majority  is  in  its  extent  abso- 
solute  and  relative  ; susceptible  of  degrees,  of 
which  the  highest  is  that  in  which  the  mino- 
rity consists  of  no  more  than  one  ; and  the 
lowest,  that  in  which  the  majority  exceeds 
the  minority  by  no  more  than  one. 

To  contribute  to  the  effect  desired,  it  is 
not  necessary  that  the  want  of  unanimity,  or 
of  that  extra-majority  which  is  thought  fit  to 
be  required,  should  have  for  its  effect  ac- 
quittal, and  the  consequent  exemption  of  the 
accused  from  all  punishment.  Its  effect  is 
capable  of  being  limited,  to  the  giving  him 
exemption  from  the  highest  degree  of  punish- 
ment, or  from  the  highest  and  the  next  to  the 
highest,  and  so  downwards,  in  the  scale  of 
punishment. 

Of  this  modification  the  usefulness  is  more 
particularly  conspicuous  and  undeniable  as 
applied  to  irremediable  punishment,  and  in 
j)articular  to  that  mode  of  punishment  which 
alone  is  completely  and  absolutely  irreme- 
diable, viz.  mortal  punishment. 

Note,  that  the  greater  the  absolute  num- 
ber, i.  c.  the  total  number  of  those  of  whom 
the  jury  is  composed,  the  greater  is  the 
greatest  relative  number  of  which  the  ultra- 
majority is  capable  of  being  composed. 

II.  Non-punishment  of  offenders. 

From  the  giving  to  a single  acquitting  voice, 
or  .any  other  such  small  number  of  acquiUing 
voices,  the  effect  of  producing  total  or  pr-rtial 
exemption  from  the  appointed  punishment, 
follows  inconvenience  ; that  is  to  say,  danger 
of  non-punishment  of  offenders. 

The  c.ase  of  corruption  is  the  one  most 
easily  provided  against ; at  any  rate,  that  cor- 
ruption, to  the  application  of  which  no  ante- 
cedent intercourse  or  particular  connexion  is 
necessary. 

The  following  are  the  arrangements  by 
which,  in  correspondent  proportion,  the  diffi- 
culty that  attaches  upon  the  application  of 
the  corruptive  influence  may  be  increased. 

1.  Increasing  the  number  of  the  minority 
necessary  to  overrule  the  opinion  and  will  of 
the  majority. 

2.  Subjecting  the  choice  of  the  jurymen  on 
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each  occasion  to  the  power  of  chance,  and  at 
the  same  time  giving  to  the  interval  between 
the  election  thus  made,  and  the  delivery  of 
the  verdict,  the  shortest  duration  possible. 

Not  slight  is  the  grievance  produced  by  so 
large  a number  as  twelve,  so  inexorably  re- 
quired in  all  cases.  For  the  correction  of  it, 
we  need  no  other  instruction  than  that  which 
is  afforded  by  the  instances  in  which  superior 
power  is  lodged  in  less  trustworthy  hands. 

True  it  is,  that  there  have  been  twelve 
apostles.  Before  them,  there  were  twelve 
months  in  the  year,  twelve  divinities  of  the 
highest  class,  and  twelve  divinities  of  the 
next  highest  class.  Since  then,  there  have 
been  twelve  Knights  of  the  Round  Table  of 
King  Arthur. 

In  the  case  of  jurymen,  as  of  all  other  func- 
tionaries, the  problem  is,  how  to  secure  on 
their  part,  with  reference  to  their  function, 
the  maximum  of  the  aggregate  appropriate 
aptitude. 

In  this  instance  as  in  others,  elements  of 
appropriate  aptitude,  three, — viz.  appropriate 
moral  aptitude,  appropriate  intellectual  a|)ti- 
tude,  and  appropriate  active  talent : branches 
of  appropriate  intellectual  aptitude,  two,  — 
viz.  appropriate  knowledge,  and  appropriate 
judgment. 

Of  these  elements,  the  first  in  the  order  of 
consideration,  and  as  it  should  seem  of  im- 
portance, is  appropriate  moral  aptitude.  But 
for  no  one  of  these  three  elements,  can  any 
proper  provision  be  made,  without  considera- 
tion bad  at  the  same  time  of  the  other  two. 

As  to  appropriate  moral  aptitud--.  For  se- 
curing this  quality,  reference  must  be  made 
to  the  causes  of  relative  inaptitude.  For  se- 
curing aptitude,  the  course  to  be  taken  will 
be,  to  counteract  the  influence  of  these  sinis- 
ter causes. 

For  applying  the  proper  remedy  against  de- 
linquency, the  first  thing  to  be  done  is  to 
bring  to  view  the  source  of  the  correspondent 
temptation. 

This  will  be,  on  questions  between  indivi- 
dual and  individual,  partiality  in  favour  of 
either  side  to  the  prejudice  of  the  other  : on 
a question  between  individual  and  govern- 
ment, partiality  in  favour  of  either  side  to 
the  prejudice  of  the  other. 

As  to  this  matter,  partiality  in  favour  of 
the  individual,  to  the  prejudice  of  the  consti- 
tuted authorities  as  such,  is  of  course  in  any 
individual  instance  possible.  But  what  is  be- 
yond comparison  more  probable  is,  partiality 
in  favour  of  government,  to  the  prejudice 
of  the  individual;  so  much  more  ample  and 
securely  efficient  are  the  means  of  rewarding, 
and  thus  procuring  partiality,  in  the  hands  of 
government,  in  comparison  with  the  most  ef- 
ficient means  that  can  be  generally  employed 
by  individuals. 

Widely  different,  in  respect  of  the  ampli- 
Voi..  ir. 


tude  of  the  source  and  probable  degree  of 
efficiency,  is  the  temptation  in  favour  of  any 
individual,  compared  with  the  temptation  in 
favour  of  government,  which  is,  in  respect  of 
quantity,  practically  speaking,  infinite  ; and 
in  respect  of  constancy,  applying  itself  in 
every  case  in  which,  avowedly  or  unavow- 
edly,  government  has  any  concern. 

In  favour  of  an  individual,  it  is  only  in  a 
comparatively  small  number  of  cases  that 
partiality  can  find  means  to  operate  with  any 
chance  of  success. 

On  this  side,  partiality  will  require  to  be 
distinguished  into  natural  and  factitious. 

For  examples  of  natural  partiality,  take  the 
following : — 

1.  The  jurymen  having  a natural,  though 
more  or  less  remote  and  undefined,  and  thence 
an  unseen,  interest,  in  a pecuniary  or  other 
shape,  in  the  event  of  the  cause. 

2.  Jurymen,  in  this  or  that  proportion  of 
the  whole  number,  having  connexion  in  the 
way  of  interest,  or  sympathy,  with  a party  on 
either  side  of  the  cause. 

3.  So  a feeling  of  hostility  in  the  way  of 
antipathy. 

Now  as  to  temptations  in  a factitious  shape, 
those  of  a pecuniary  nature  are  at  once  the 
most  obvious  and  the  most  extensively  ap- 
plicable. The  act  by  which  temptation  of 
this  nature  is  applied,  and  applied  with  suc- 
cess, is,  if  it  be  in  a pecuniary  and  tangible 
shape,  termed  bribery  ; or  if  in  a less  tangible 
shape,  corruption  ; though  even  in  any  case 
in  which  the  word  bribery  is  employed  with 
propriety,  so  may  the  word  corruption  : cor- 
ruption being  the  genus,  bribery  one  species 
of  it. 

Much  more  difficult  to  contend  with  is  the 
case  where  the  source  of  the  temptation  is 
natural,  than  where  it  is  factitious.  Where  »» 
is  factitious,  you  may  by  means  of  dispatch 
prevent  the  application  of  the  instrument  of 
temptation  : where  it  is  natural,  the  instru- 
ment of  temptation  is  already  applying  itself 
in  all  its  force. 

§ 7.  Jui-y  appointment. 

By  whom  should  the  members  of  a jury  be 
appointed’ 

Answer:  By  no  man,  but  by  fortune.  Man 
has  sinister  interests  ; fortune  has  no  sinister 
interests.  Under  man’s  appointment,  justice 
would  have  no  even  chance  ; under  fortune’s 
appointment,  she  will  have  an  even  chance, 
and  that  is  the  best  chance  that  can  be  given 
to  her. 

Whatever  benefit  has  resulted  from  this 
appendage  to  the  judgment  seat,  has  been 
produced  by  its  applying  as  a bridle  to  arbi- 
trary power,  in  the  hands  of  the  judge,  and 
those  in  whose  particular  and  sinister  interests 
he  is  a sharer.  From  a bridle,  his  endeavour 
has  of  course  from  first  to  last  been,  to  cou- 
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vert  it  into  a cloak,  and  thereby  into  an  in- 
strument. 

The  individuals  who,  on  the  occasion  of 
each  cause,  serve  in  this  character  are,  or  at 
any  rate  are  supposed  to  be,  a minor  assem- 
blage, a comparatively  minute  body,  taken 
out  of  a comparatively  large  class.  In  each 
instance,  therefore,  the  composition  of  the 
jury  depends  upon  two  distinguishable  cir- 
cumstances : I.  Upon  the  situation  in  life  of 
the  individuals  composing  the  class  out  of 
which  tlie  selection  is  made  ; 2.  On  the  situ- 
ation of  the  hand  or  hands  by  which  the  se- 
lection is  made. 

In  so  far  as  the  appointment,  by  which,  in 
the  individual  cause  in  question,  the  members 
of  the  jury  are  determined,  is  regarded  as 
having  for  its  cause,  avowed  or  concealed,  the 
will  of  this  or  that  person,  whose  will  could 
not,  consistently  with  the  acknowledged  de- 
sign of  the  institution,  be  thus  employed,  — 
the  operation,  by  which  elfect  is  given  to  such 
will,  is  called  packing. 

The  class  out  of  which  the  seleetion  is  made, 
suppose  it,  in  the  whole  or  in  the  greatest  part, 
composed  of  individuals  whose  place  is  among 
the  ruling  few,  — or  whose  eyes,  with  a view 
to  the  advancement  of  their  interests,  are  ha- 
bitually fixed  upon  the  ruling  few : packing 
is  thus  far  established,  and  established  bylaw. 
Suppose  the  form  of  government  an  aristo- 
cracy : here  we  have  a system  of  packing  for 
the  purpose  of  aristocrat ical  sinister  interest. 

Suppose  the  form  of  government  a mo- 
narchy, with  an  aristocracy  under  it,  with. or 
without  a colour  or  shade  of  democracy  : here 
we  have  a system  of  packing  established  for 
the  purpose  of  a combination  of  monarchical 
and  aristoctatical  influence. 

Suppose ^^lle  composition  of  the  class  out 
of  which  the  selection  is  made,  in  a certain  de- 
gree mixed  — some  of  the  individuals,  sharers 
in  the  particular  and  sinister  interests,  others 
not : in  this  case  it  is,  and  in  this  alone,  that 
it  may  be  matter  of  importance  what  the  hands 
are  by  which  the  selection  is  made.  If  these 
be  the  hands  of  an  individual  or  individuals 
belonging  to  the  taintetl  class  just  mentioned, 
as  well  might  the  jury  be  composed  e.xclusive- 
ly  of  such  hands  without  any  mixture. 

From  the  above  considerations  result  two 
practical  conclusions : — 

The  body  out  of  M'hich  juries  are  respec- 
tively selected  should  be  either. — 

1.  Of  the  individuals  possessing  the  right 
of  suflfrage  * in  the  election  of  members  of 
the  representative  assembly  under  the  system 
of  virtual  universality  of  suffrage,  — all  such 
whose  residence  is  within  the  judicial  district 
in  question ; with  the  exception  of  a few 

• Viz.  in  the  primary  assembly,  that  is  to  say, 
where,  as  under  the  French  and  Spanish  consti- 
tutions, there  are  assemblies  constituting  stagey 
of  election  more  than  one. 


classes,  such  as  insane  persons,  criminal  con- 
victs, &c.,  whose  interference,  though  without 
effect  in  that  case,  would  not  be  without  effect 
in  this  ; — or, 

2.  A select  body,  thence  not  so  numerous 
as  that  all-comprehensive  body,  but  still  amply 
numerous  in  comparison  of  the  number  of  the 
jurymen,  who  for  the  purpose  of  one  or  more 
causes  are  appointed  for  one  and  the  same 
day’s  service  : the  body  of  electors  by  which 
this  election  is  performed,  the  same  as  that 
just  described. 

In  either  case,  fortune’s  will  be  the  most 
proper  hands  by  which,  for  the  purpose  of  each 
individual  cause,  the  selection  can  be  made. 

Fortune  is  not  exposed  to  the  action  of 
sinister  interests,  of  interest-begotten  preju- 
dices, or  authority-begotten  prejudices:  every 
human  being  is.  If  the  design  had  really  been 
to  prevent  the  selection  of  the  jury  from  being 
rendered  partial,  and  conducive  to  misdeci- 
sion,  by  the  influence  of  those  causes,  it  is  to 
fortune,  and  not  to  any  human  being,  that 
the  selection  would  have  been  committed. 
Throughout  the  whole  of  the  system  of  which 
jury-trial  is  a part,  two  objects  — two  inti- 
mately connected  objects,  have  been  aimed 
at,  in  so  far  as  circumstances  have  admitted, 
by  the  workmen  employed  in  the  fabrication  of 
the  system,  viz.  the  lawyers, — and  the  kings, 
whose  dependent  creatures  and  instruments 
they  always  were  ; — viz.  to  secure  the  real 
existence  and  efficiency  of  partiality  in  their 
favour,  and  to  secure  the  appearance  of  im- 
partiality. When  a man  is  to  make  this  selec- 
tion, scarcely  in  one  instance  out  of  twenty 
will  partiality  be  really  without  a place  in  this 
selector’s  mind;  scarcely  in  one  instance  out 
of  twenty,  be  the  partiality  ever  so  strenuous, 
will  there  be  any  outward  and  visible  sign  of 
it.  Look  over  the  table  of  “ Springs  of  Human 
Action.”!  That  table  now  lies  before  me: 
sixteen  is  the  number  of  different  ones  you 
may  see,  no  one  of  them  less  capable  of  deter- 
mining and  misleading  conduct  than  another : 
sixteen  different  sorts  of  interests,  every  one  of 
them  capable  of  acting  with  effect  in  the  cha- 
racter of  a sinister  interest ; sixteen,  of  which 
the  love  of  money  is  but  one.  In  all  times,  and 
with  the  exception  of  the  metropolis,  in  all 
places,  the  sheriffs  have  been  the  absolutely 
depending  creatures  of  the  king,  placed  by 
the  king,  engaged  in  pecuniary  accounts  with 
the  king,  and  for  the  difference  between  profit 
and  utter  ruin,  depending  on  the  uncontroul- 
able  will  and  pleasure  of  another  set  of  de- 
pendent creatures  and  instruments  of  the 
king  — the  barons  of  his  exchequer,  judges  of 
the  great  judicatory  of  accounts  between  him 
and  his  defenceless  subjects. 

The  judges  were  placed  and  displaceable 
by  the  king.  The  sheriffs  were  placed  by  the 


-)-  See  V^ol.  I.  of  this  collection. 
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king ; and  at  the  end  of  each  year,  each  one 
of  them  of  course  gave  place  to  another, 
placed  in  like  manner  by  the  king.  The  jury- 
men were  placed  by  this  creature  of  the  king; 
and  at  the  end  of  each  short  length  of  time  — 
call  it  term,  call  it  as«ze,  call  it  sessions — gave 
place  to  another  set,,  selected  by  the  same  or 
another  hand,  in  that  same  place.  In  this 
state  of  things,  wherever  the  king  or  any  in- 
dividual dependent  on  hijm  possessed,  in  any 
shape,  an  interest  in  the  cause,  think  what 
would  have  been  the  real  efficiency  of  any 
measures  having  for  their  professed  object 
the  securing  of  impartiality,  in  the  administra- 
tion of  justice. 

By  the  combination  of  the  two  modes  of 
appointment  above  mentioned,  the  useful  pur- 
pose of  the  institution  might  in  a certain  re- 
spect be  forwarded.  Of  the  jury  in  each  capse, 
the  greater  number  might  be  taken  by  lyt  out 
of  the  all-comprehensive  body  of  electors: 
one,  or  some  other  such  small  number,  o^t  of 
the  select  body.  What  is  here  assumed  is,  that 
it  is  with  a view  to  superiority  in  intellectual 
aptitude  and  active  tadent,,  that  the  selection 
is  to  be  made. 

Here,  theo,^  by  the  major  portion  in  whom, 
in  respect  of  appropriate  moral  aptitude,  the 
reliance  is,  — obsequiousness  or  resistance  to 
the  guidance  of  the  select  few  will  be  mani- 
fested, according  to  what,  in  their  eyes,  are 
the  dictates  of  j ustice. 

The  right  of  expunction^  shall  it  be  allowed 
to  the  parties? 

The  room,  for  the  exercise  of  it  will  de- 
pend on  the  number  selected  in  the  first  in- 
stance. 

To  any  approach  towards  a satisfactory 
solution  of  this  question,  much  more  detail 
would  be  necessary  than  the  present  design 
could  afford. 

Serious  objection,  however,  is  not  alto- 
gether wanting.  To  the  party  in  the  wrong, 
supposing  him  conscious  of  his  being  so,  an 
advantage  having  place  to  an  extent  to  which 
no  limits  can  be  assigned,  is  thus  given.  Pro- 
portimied  to  the  reputation  for  appropriate 
aptitude,  in  all  its  several  elements,  possessed 
by  the  eventual  juror,  will  be  the  eagerness 
of  this  self-condemned  party  to  put  an  ex- 
clusion upon  so  assured  an  adversary. 

In  election  committees  of  the  English  House 
of  Commons,  this  effect  of  the  right  of  ex- 
punction  has  been  matter  of  experience  and 
remark.  Knocking  out  the  brains  of  the  com- 
mittee, is  the  phrase  by  which  the  expunction 
has  in  this  case  been  designated.  Of  the  three 
elements  of  appropriate  aptitude,  intellectual 
aptitude  and  active  talent  have  been  the  two 
only  ones  in  view.  For  reference  to  appro- 
priate moral  aptitude,  cutting  out  the  heart 
ot  the  committee,  or  something  to  this  effect, 
would  be  necessary,  if,  in  a body  so  composed 
•ny  such  organ  as  a heart  could  have  place. 


§ 8.  Securities  for  appropriate  aptitude. 

In  the  determination  of  the  individuals 
serving  as  members  of  this  obligatorily-at- 
tending committee  of  the  public-opinion  tri- 
bunal, the  appropriate  aptitude  of  the  parties 
i must  be  kept  in  view. 

, deficiency  in  appropriate  moral  aptitude 
will  bq.  corruption,  or  have  corruption  for  its 
causq.  Corruption  is  in  this  case  either /)re- 
cedental  or  subsequential ; namely,  with  re- 
lation to  the  time  at  which  it  is  believed,  or 
i more  or  less  likely  to  be  believed  by  the  jury- 
man, that,  on. the  occasion  of  the  suit  or  cause 
in  question,  he  will  have  to  serve. 

Of  precedental  moral  inaptitude,  the  most 
extensive  causes,  in  a republican  state,  are 
antipathy  and  sympathy  on  the  ground  of 
party.  To  evil  from  this  source,  the  nature 
of  the  case  excludes  the  possibility  of  any 
completely  eflSectual  remedy  : all  that  can  be 
done  towards  it,  is  by  power  of  dislocation 
given  to  the  parties  on  each  side.  In  this 
case,  in  so  far  as  the  proposed  bias  of  the 
jurymen  in  attendance  is  known  or  conjec- 
tured, those  on  both  sides  against  whom  the 
persuasion  or  suspicion  applies  with  greatest 
force,  will  on  each  side,  if  the  faculty  be 
given,  be  dislocated, 

In  the  language  of  English  law,  dislocation 
thus  applied,  is  challenging. 

In  a monarchical  state,  supposing  any  such 
institution  as  that  of  a jury  admitted  into 
the  judicial  system,  the  system  of  corruption 
inseparable  from  the  government  will  have 
infused  and  kept  iip  throughout  the  whole 
population,  an  all-pervading  spirit  of  party 
sympathy  and  antipathy,  altogether  incom- 
patible with  right  decision  in  any  sort  of  suit 
or  cause  to  which  it  applies. 

Partiality  from  a public  cause  may  be  more 
or  less  open  and  exposed  to  general  know- 
ledge or  suspicion : partiality  from  a private 
cause,  much  less  so. 

In  the  case  of  a jury,  after  theexhaustion  of 
the  whole  stock  of  possible  remedies  which  the 
nature  of  the  case  admits  of,  — self-regard- 
ing-interest-begottqn,  sympathy -begotten, 
antipathy-begotten,  and  prejudice -begotten 
partiality,  to  a vast  extent,  will  have  place : 
and  that  in  such  force,  that  misdecision  will 
continually  be  the  result  of  it. 

Such  will  be  the  case,  whether  the  part 
taken  by  each  juryman  be  known  or  unknown 
— unknown,  in  so  far  as  the  nature  of  the  case 
admits  of  its  being  so ; which  cannot  be  the 
case,  but  to  an  extent  in  a considerable  degree 
limited. 

If,  as  is  throughout  the  case  in  English 
practice,  the  decision  is  represented  as  una- 
nimous, — here,  tliat  which  to  no  person  can 
be  unknown  is,  that  by  every  member  of 
the  jury,  concurrence  in  the  obnoxious  deci- 
sion was  given;  for  who  the  members  of 
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tbe  jury  are,  is  seen  by  all  present  in  the 
judieatory. 

Here,  then,  are  all  twelve  — that  being  in 
every  case  the  number — exposed  to  the  enmity 
of  all  those  to  whose  wishes  the  decision  is 
adverse. 

A case  that  may  very  well  happen,  and  that 
cannot  but  happen,  is,  that  without  its  being 
either  known  or  suspected,  jurymen,  one  or 
more,  may  have  a pecuniary  interest  in  the 
event  of  the  cause — an  interest  equal,  or  in 
any  degree  superior,  to  that  which  any  party 
has  on  either  side.  Here,  then,  is  inducement 
sufficient  to  cause  a single  man  to  produce  by 
the  characteristic  torture,  on  the  part  of  all  the 
others,  accession  to  his  side.  For  submitting 
to  it,  his  coinpensafion  may  be  ample  to  any 
amount,  while  in  the  instance  of  no  one  of 
the  whole  number  with  whom  he  has  to  con- 
tend, has  compensation  place  in  any  shape. 

Suppose  a majority  to  be  admitted  to  de- 
termine the  decision  ; and,  in  the  first  place, 
suppose  the  side  taken  by  each  knowti  in 
every  case,  no  e.xpedients  being  taken  in  the 
way  of  concealing  it.  In  this  case,  the  moral 
corruption,  the  solemn  insincerity  and  men- 
dacity, is  excluded.  But  the  exposure  to 
ill-will,  with  the  attendant  inducement  to 
partiality  and  misdecision  through  fear,  is 
rendered  still  more  certain  and  extensive ; 
not  one  of  the  jury  hut  makes  to  himself, 
and  stands  for  ever  exposed  to,  a host  of 
adversaries  — all  those  without  doors  whose 
alFections  are  on  the  opposite  side. 

On  the  other  hand,  on  this  supposition,  the 
part  taken  in  the  decision  by  each  juryman  is 
exposed  to  the  tutelary  action  of  the  public- 
opinion  tribunal.  Here,  then,  is  the  breast 
of  the  juryman  acted  upon,  and  agitated  by, 
conflicting  interests:  as  between  right  de- 
cision and  misdecision  the  uncertainty  is  en- 
tire, the  suffering  certain,  and  to  an  unlimited 
degree  capable  of  being  intense  : the  option 
may  be  between  having  the  good  opinion  and 
good-will  of  all  persons  but  one,  with  whom 
he  has  any  particular  connexion  in  the  way 
of  interest  or  sympathy,  and  the  forfeiture  of 
the  good-will  of  some  one,  on  whose  good 
offices  the  whole  prospect  of  his  life  depends. 

Suppose,  now,  the  decision  of  the  majority 
sufficient,  but  secresy,  by  expedients  more  or 

less  efficient,  endeavoured  to  be  preserved 

preserved,  in  a word,  by  the  most  effectual  of 
all  expedients,  suffrages  given  as  in  the  case 
of  a well-conducted  ballot,  with  all  the  se- 
cresy which  the  nature  of  the  case  admits  of: 
to  all  persons  without  doors,  the  result,  in 
respect  of  numbers  on  both  sides,  known  and 
declared  : this,  and  nothing  else. 

Still  as  between  juryman  and  juryman 

between  each  one,  and  one  or  more,  or  all  of 
his  fellows  — the  secresy  will  be  in  a high 
degree  uncertain. 

For  the  sake  of  securing  in  every  instance 
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a majority  on  one  side  or  the  other,  the  number 
will  of  course,  in  that  case,  be  an  odd  one. 

In  the  case  of  the  smallest  odd  number, 
the  non-secresy  will  be  complete  : numbers 
in  this  case,  two  to  one.  Each  one  knowing 
on  which  side  he  himself  has  voted,  will 
know,  if  he  be  the  only  one  on  his  side,  to 
a certainty,  on  which  side  the  two  others 
have  voted. 

If,  indeed,  he  be  one  of  the  majority  of 
two,  what  is  possible  is,  that  as  between  the 
two  others  he  will  not  know  to  a certainty 
which  has  been  on  his  side  — which  on  the 
opposite  side.  But  on  this  supposition,  there 
must  either  have  been  an  absence  of  all  dis- 
cussion, a dead  silence,  or  on  the  part  of  the 
two  fellow-jurymen,  on  one  side  at  least,  if 
not  on  both,  a display  of  the  vice  of  insince- 
rity ; and  that  in  such  perfection  as  to  have 
been  successful. 

True  it  is,  that  as  you  increase  the  num- 
ber, you  increase  the  probability  of  uncer- 
tainty ; but  the  number  may  rise  to  five, 
seven,  nine,  eleven,  thirteen,  fifteen,  and  still, 
unless  discussion  be  excluded,  the  probability 
of  uncertainty  he  very  inconsiderable,  and 
after  all,  but  partial,  applying  to  this  or  that 
one  or  other  small  proportion  of  the  whole 
nuin  ber. 

§ 9.  Jurymen,  number  of- — proportion  requisite 
to  command  the  verdict. 

1.  Number.  The  smallest  capable  of  ful- 
filling the  purpose. 

Increasing  with  the  number  is  either  vexa- 
tion or  expense  : vexation  to  the  jurymen,  if 
time,  and  labour  of  attendance,  and  operation, 
are  not  compensated  for;  expense,  if  they  are. 

Jurymen,  though  but  ephemeral  judges, 
are  not  the  less  judges : call  them  by  that 
name,  the  conception  in  respect  of  vexation 
and  expense  will  be  the  more  adequate. 

2.  Proportion  requisite  to  command  the 
verdict. 

In  cases  non-penal,  there  is  little  difficulty, 
Misdecision  may  happen  in  any  case  ; but 
from  the  nature  of  the  class  of  cases  thus 
denominated,  no  danger  is  indicated  as  at- 
taching to  misdecision  on  one  side  of  the 
cause,  greater  than  from  misdecision  on  the 
other.  If  any  such  difference  in  point  of* 
danger  is  discoverable,  it  must  be  by  a par- 
ticular examination  of  the  cases  referable  to 
this  bead.  In  one  point  of  view,  number 
and  proportion  are  united.  The  prime  object 
is  to  secure  decision  on  the  one  side  or  the 
other,  in  contradistinction  to  nondecision ; 
for  nondecision,  in  so  far  as  it  has  place,  is 
denial  of  justice.  In  effect,  however,  it  is 
decision  against  the  plaintiff’s  side ; but  it  is 
without  sufficient  grounds ; for,  supposing  the 
ground  sufficient  — sufficient  in  the  eyes  of 
those  to  whom  it  belongs  to  judge,  a decisioii 
would  be  pronounced  in  positive  terms  against 
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that  side.  Make  the  number  of  jurymen  odd, 
a positive  decision  on  the  one  side  or  on  the 
other  is  by  this  means  secured ; and  on 
whichever  side  it  is  given,  should  the  deci- 
sion be  erroneous,  no  greater  mischief  is  as 
above  likely  to  ensue,  than  if  the  misdecision 
were  on  the  other  side. 

Very  different  is  the  result  in  a case  of 
a penal  nature.  By  punishment  of  an  indi- 
vidual  who  is  not  guilty,  greater  is  the  evil 
produced  than  by  non-punishment  of  an  in- 
dividual who  is  guilty.*  Of  this  evil  the  ele- 
ments are  as  follows  : — 

1.  Mischief  of  the  second  order : alarm, 
self-regarding  alarm,  produced  in  the  minds 
of  the  people  at  large,  by  the  apprehension  of 
undue  suffering  from  the  like  source. 

2.  Sympathy  with  the  sufferer  and  his  con- 
nexions : pain  of  social  sympathy. 

In  both  its  branches  this  evil  will  increase 

with  the  magnitude  of  the  punishment 

Where  the  punishment  is  mortal,  this  evil 
is  at  its  maximum.  In  this  case  the  mis- 
chievousness is  created,  not  so  much  by  the 
magnitude  of  the  punishment,  as  by  its  irre- 
mediability — by  its  not  being  capable  of  being 
made  to  cease,  and  by  the  exclusion  it  puts 
upon  all  compensation  or  satisfaction — ^upon  application,  the  evil  of  it  is  irreparable.  But 
good  in  every  shape  given  to  a party  injured,  to  an  eye  the  research  of  which  is  confined 
in  compensation  for  the  injury.  to  the  surface,  destruction  of  the  offender  pre- 

To  set  against  the  superiority  of  evil  that  sents,  in  the  case  of  punishment  in  this  shape, 
has  place  in  the  case  of  undue  conviction,  a degree  of  security  such  as  is  not  capable  ot 
and  consequent  execution,  as  compared  with  being  given  by  punishment  in  any  other  shape 
that  of  undue  acquittal,  an  expedient  natu-  Experience  proves,  that  from  causes  foreign 
rally,  and  not  unfrequently  resorted  to,  has  to  the  present  purpose,  by  the  giving  of  this 
been,  the  requiring  for  the  producing  a con-  shape  to  punishment,  security,  instead  of  be- 
viction,  votes  more  in  number  and  proportion  ing  increased,  is  lessened.  But  in  the  rank  of 
than  for  producing  an  acquittal.  Hereupon  life  in  question,  so  sensitive  is  selfishness, 
come  two  opposite  dangers;  — 1.  Allow  con-  that  neitlier  the  will,  nor  the  understanding, 

necessary  to  a research  below  the  surface,  are 
to  be  found. 

On  the  occasion  of  the  decision  pronounced 
by  the  jury,  shall  uoaiiiinity  be  made  neces- 
sary ? 

Otherwise  thus: — in  giving  his  suffrage 
towards  the  formation  of  the  decision,  shall 
each  juryman  be  permitted  to  give  his  own 
opinion  ? or  shall  he  be  compelled  to  give  as 
his  opinion,  that  which  is  not  ? 

Were  reason  and  morality  to  decide,  (he 
question  thus  put  would  contain  the  answer. 
But  in  the  course  given  to  the  practice,  reason 
and  morality  have  been  treated  with  the  most 
complete  disregard.  Time  out  of  mind,  the 
practice  has  been  determined  by  custom,  the 
effect  of  no  one  can  say  what  cause,  in  an  age 
of  which  all  that  is  known  is,  that  it  was  a 
barbarous  one. 

Dissect  this  transaction,  and  note  well  the 
circumstances  of  which  it  is  composed  ; — 

1.  The  decision  pronounced  by  the  jury  is 
accompanied  by  the  ceremony  called  an  oath. 
In  and  by  this  oath  is  understood  (if  anything 
is  understooil)  a promise  that  the  opinion 
delivered  by  the  person  in  question  shall  be 


viction  to  have  place  where,  in  the  opinion 
of  one  or  more  of  these  judges,  the  offence 
charged  was  not  committed : in  a proportion- 
able degree,  the  evils  above  stated  as  flowing 
from  undue  punishment,  have  place.  2.  Give 
to  one,  or  any  other  small  number  of  votes,  the 
effect  of  preventing  conviction : you  let  in  the 
danger  of  undue  acquittal  through  corruptive 
influence,  or  ill-applied  sympathy.  Of  these 
two  o|)posite  evils,  neither  is  capable  of  being 
completely  excluded ; but  by  apposite  ar- 
rangements, they  are  each  of  them  capable 
of  being  diminished  — diminished,  and  that 
in  such  a degree  as  to  supersede  the  demand 
for  that  multitude  which,  in  the  case  of  these 
ephemeral  judges,  has  commoidy  been  ex- 
cessive. 

So  far  as  regards  criminal  cases,  the  grand 

• This  supposes  that  the  non-guiltiness  of  the 
convicted  individual  either  is  at  the  time,  or  be- 
comes thereafter,  an  object  of  popular  belief,  more 
or  less  extensive  and  intense.  For,  suppose  the 
contrary,  the  suffering  of  one  who  is  not  guilty 
is  not  greater  than  the  suffering  of  one  who  is 
guilty.  It  even  is  not  so  great.  For  to  support 
bun  under  the  atHiciion,  the  not  guilty  has  consi- 
derations which  the  guilty  has  not. 


argument  is  this : — Would  you  endure  to  see 
that  man  treated  as  guilty,  who,  in  the  eyei 
of  though  it  were  but  a single  individual 
of  such  a company,  who  by  office  are  all  good 
men  and  true,  is  innocent? 

In  the  instance  of  this  class  of  cases,  those 
which  are  not  only  criminal  but  capital — 
such  has  been  their  prominence — have  in  a 
manner  eclipsed  all  those  whose  place  is  in- 
ferior in  the  important  scale.  The  eclipse  is 
altogether  a natural  one.  In  the  original  phar- 
macopeia of  English  jurisprudence,  mortal 
punishment  constituted  the  general  remedy  : 
mortal  punishment  constituting  the  general 
rule,  punishment  short  of  mortal,  the  excep- 
tion. Under  a jurisprudence  thus  composed 
or  organized,  think  what,  in  a mind  not  alto- 
gether destitute  of  human  sympathy,  must 
have  been  the  impression  naturally  made  by 
the  conception  thus  started.  As  in  the  eyes  of 
the  dissentient  juryman,  so  in  all  other  eyes 
to  which  the  case  presented  the  same  aspect, 
all  who  concurred  in  the  verdict  of  which  the 
death  of  the  accused  was  the  consequence, 
would  wear  the  aspect  of  murderers. 

The  mischief  consists  in  giving  to  the  pu- 
nishment such  a form,  that  in  case  of  mis- 
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an  opinion  which,  at  tbo  time  of  his  delivering 
it,  he  really  entertains.  As  often  as  it  is 
thought  that  a promise  of  this  sort  is  violated, 
that  is  to  say,  that  the  opinion  which  the  man 
has  delivered  accordingly  as  his,  was  not  the 
opinion  which  he  at  that  time  entertained,  he 
is  considered  in  law,  and  in  public  opinion  and 
language,  as  having  committed  an  act  repug- 
nant at  the  same  time  to  the  dictates  of  law 
and  morality.  The  name  by  which  this  act  is 
designated,  is  perjury.  As  often  as  among  a 
jury,  at  the  time  of  pronouncing  the  decision 
thus  given  in  as  unanimous,  any  diflFerence  of 
opinion  has  place  (insomuch  that  while  the 
opinion  given  in  as  the  opinion  of  the  whole, 
is  the  opinion  of  one  or  more,  others  there 
are,  one  or  more,  whose  opinion  it  is  not,) 
perjury,  it  is  manifest,  has  been  committed. 
Either  this  is  perjury,  or  nothing  that  can  be 
named,  is  perjury. 

Of  the  persons  by  whom  the  perjury  in 
this  case  has  been  committed  (the  whole  of 
the  jurymen  being  twelve,)  the  number  may 
have  been  any  number  from  one  to  eleven 
inclusive.  Not  uncommonly  the  number  of 
perjurers  on  this  occasion  is  known  to  have 
been  eleven. 

2.  Next  comes  the  question,  in  what  way  is 
it  that  this  perjury  is  brought  about?  In  what 
way?  by  what  means?  The  answer  is  — tor- 
ture. 

By  torture,  taken  in  .the  literal  sense,  is 
universally  understood  ithe  employing  pain  of 
body,  or  fear  of  the  immediate  application  of 
it,  to  compel,  at  the  bands  of  the  individual 
to  whom  the  pain  or  the  fear  is  applied,  the 
performance  of  some  act,  which  it  is  (or  at 
least,  by  the  person  by  whom  the  torture  is 
applied,  is  thought  to  he)  in  his  power  to  per- 
form : to  compel  him  in  .such  sort,  that  on  the 
performance  of  the  act,  ithe  pain  or  the  fear, 
whichever  it  is,  ceases,  but  till  then  conti- 
nues. Here,  then,  we  have  perjury  produced 
by  torture. 

3.  Now  as  to  the  person  or  persons  by 
whom  the  torture  is  administered,  and  the 
perjury  produced. 

These  persons  are  of  two,  or  even  more 
descriptions. 

For  simplicity  of  conception,  suppose  it  the 
case  where  the  number  of  the  perjurers  is 
eleven  : one,  and  one  alone,  not  being  a party 
to  the  perjury.  In  this  case  it  is  by  the  in- 
termediate agency  of  this  one  juryman  that 
the  torture,  by  which  the  perjury  has  been 
effected,  has  been  indicted  on  all  the  rest.  At 
the  same  time  it  has  been  inflicted  on  him  by 
himself.  Thus  we  see  eleven  out  of  twelve 
jurymen  perjured,  and  all  twelve  tortured. 
For  the  pain  of  body  thus  inflicted  on  him- 
self, the  juryman  who  is  not  perjured,  has 
received  a compensation,  which  in  his  eye  is 
adequate : he  has  saved  himself  from  the  guilt 
of  perjury,  and  he  has  exercised  an  act  of 
jiower  over  his  fellow-jurymen.  j 
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When,  at  the  instigation  of  one  person,  per- 
jury  is  committed  by  another,  aubomation  of 
perjury  is  in  lawyer’s  language  said  to  have 
place  : a person  at  whose  instigation  the  per- 
jury is  committed,  is  in  consideration  thereof 
termed  a suborner. 

Here  then  we  have  eleven  persons  perjured, 
twelve  persons  tortured,  and  one  person  who 
is  a suborner. 

But  subornation  may  have  place  in  a chain 
of  any  length.  The  suborners,  one  behind 
another,  at  so  many  different  distances  from 
the  immediate  act  and  its  agent,  may  be  such 
in  any  number,  forming  or  occupying  so  many 
lengths  in  a chain  of  subornation.  A insti- 
gates B to  commit  the  perjury ; or  A insti- 
gates B to  instigate  C to  commit  the  perjury ; 
and  so  on  to  any  length. 

The  immediate  suborner  would  not  in  the 
manner  above  explained  have  instigated  C 
and  the  others  to  commit  the  perjury,  had  it 
not  been  by  the  power  given  to  him  by  another 
person,  who  thereby  becomes  an  anterior  sub- 
orner— a suborner  of  the  first  remove:  thus 
forming  or  occupying  another  and  higher  link 
in  the  chain  of  subornation  and  perjury. 

The  person  by  whom  this  power  is  pos- 
sessed and  exercised  is  a judge  — the  presiding 
judge : the  judge  before  whom  the  trial  is 
carried  on,  and  by  whom  all  the  operations 
performed  on  the  occasion  are  directed. 

In  this  way,  on  condition  of  inflicting  on 
himself  and  the  other  eleven  a degree  of  un- 
easiness which  no  one  of  them  but  himself 
can  support,  any  man  has  it  in  his  power  to 
prescribe  the  opinion  that  shall  be  delivered 
by  the  rest,  and  thus  converts  them  into  per- 
jurers. The  number  of  the  persons  capable 
of  being  on  each  trial  thus  dealt  with,  is  the 
number  of  the  persons  employed  on  the  trial 
in  character  of  j urors. 

The  mode  by  which  this  power  is  exercised 
is,  to  him  by  whom  it  is  exercised,  liable  to 
be  so  painful,  that  the  case  of  its  being  so 
exercised  is  not  an  ordinary  one.  In  the  ordi- 
nary case,  those  in  the  minority  give  up  their 
opinions,  and  join  with  the  majority.  To  this 
junction,  there  will  naturally  be  two  induce- 
ments : — 1 , The  general  perception,  that  in 
case  of  diversity  of  opinion,  the  chances  in 
favour  of  rectitude,  will  be  in  the  direct  ratio 
of  the  number  of  the  persons  on  the  diffe- 
rent sides.  2.  That  in  a larger  number,  the 
chance  is  greater  of  its  containing  an  indivi- 
dual capable  of  thus  subduing  the  others,  than 
in  a smaller. 

On  the  other  hand,  cateris  paribus,  the 
chance  in  favour  of  rectitude  in  the  case  of 
any  opinion  is  as  the  number  of  the  persons 
by  whom  it  is  embraced.  According  to  this 
rule,  when  by  one  single  man  the  decision 
contrary  to  the  opinions  of  eleven  others  is 
thus  produced,  the  probability  in  favour  of 
wrongness  of  decision  is  as  eleven  to  one. 

If  instead  of  twelve,  the  jury  consisted  of 
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no  more  than  three,  the  probability  in  favour 
of  a wrong  decision  thus  produced,  could 
never  by  the  above  rule  be  greater  than  as 
two  to  one. 

It  follows,  therefore,  that  the  more  nume- 
rous the  jury  acting  under  this  forced  and 
false  declaration  of  unanimity,  the  greater  is 
the  probability  of  this  kind  of  perjury. 

Now  as  to  the  general  effect  of  this  feature 
in  the  institution,  on  the  rectitude  of  judicial 
decisions,  and  on  the  character  of  the  govern- 
ment— in  a word,  on  the  greatest  happiness 
of  the  greatest  number. 

Supposing  the  state  of  the  law  in  general 
were  what  it  ought  to  be,  and  is  commonly 
said  to  be, — on  this  supposition,  by  every 
wrong  verdict  — by  every  verdict  not  given 
in  accordance  with  the  state  of  the  law  and 
evidence,  mischief  is  produced.  If  by  any 
such  verdict,  not  preponderant  mischief,  but 
preponderant  good  is  produced,  the  case  is  of 
the  number  of  those  in  which  the  state  of  the 
law  is  different  from  what  it  ought  to  be — 
and  not  merely  different,  but  to  such  a degree 
different,  that  by  the  breach  of  the  law,  and 
that  breach  a notorious  one,  less  mischief  is 
done  than  would  have  been  done  by  the  ob- 
servance of  it. 

To  say,  then,  that  in  the  present  state  of 
the  law,  taking  the  effects  of  this  pretended 
unanimity  in  the  aggregate,  the  result  of  it  is 
beneficial  to  society,  is  as  much  as  to  say, 
that  such  is  the  state  of  the  law,  — taken  in 
the  aggregate,  that  society  reaps  a quantity  of 
clear  benefit  from  the  aggregate  number  of 
the  breaches  of  the  law  thus  produced. 

In  this  position  is  moreover  included  an- 
»ther,  viz.  that  in  the  bulk  of  the  population, 
at  any  rate  in  that  part  of  it  from  which  jury- 
men of  the  class  in  question  are  drawn,  there 
exists  such  a regard  for  the  welfare  of  the 
community,  as,  on  the  part  of  the  class  of 
those  by  whom  laws  are  made,  is  not  to  be 
found.  For  if  there  were,  then  by  repealing 
or  giving  the  requisite  modification  to  those 
laws,  the  breach  of  which  is  wont  to  be  thus 
produced,  the  same  effect  w’ould  be  made  to 
have  place,  and  without  being  accompanied 
with  any  abuse  as  is  at  present  produced  — an 
abuse  so  flagrant,  and  so  plainly  repugnant  to 
the  almost  universally  acknowledged  princi- 
ples of  morality  and  religion. 

Under  the  unanimity  system,  the  useful- 
ness of  jury-trial  is  as  the  badness  of  the  sub- 
stantive law  in  general,  and  in  particular  the 
constitutional  branch.  This  unanimity  is 
therefore  bad  in  the  Anglo-American  United 
States,  but  good  in  England. 

Admitting  the  effect  alleged,  viz.  the  force 
put  upon  the  will  of  all  but  one,  by  the  one, 
and  the  substitution  of  the  wall  of  that  one 
to  the  will  of  the  other  eleven,  where,  it  may 
be  asked,  is  the  proof  that  by  the  breach  of 
the  law’,  — by  the  breach  as  thus  effected, 
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more  good  is  commonly  produced,  than  would 
have  been  produeed  by  the  observance  ? 

Answer : No  such  effect  can  be  produced, 
but  by  a more  than  common  degree  of  energy. 
But  setting  aside  the  case  of  bribery,  which 
could  not  without  an  uncommon  concurrence 
of  circumstances  have  place,  and  which  in 
fact  is  very  seldom,  if  ever,  supposed  to  have 
place, — and  the  case  of  a sinister  interest  pro- 
duced by  other  circumstances, — a case  which 
in  the  penal  branch  can  very  seldom  have 
place  — the  degree  of  energy  requisite  for 
the  production  of  this  effect  can  scarcely  be 
produced  by  any  sort  of  cause  other  than 
that,  for  the  designation  of  which  the  name 
of  conscience  or  principle  is  commonly  em- 
ployed ; viz.  sensibility  to  the  force  of  social 
sympathy,  sensibility  to  the  force  of  the  po- 
pular or  moral  sanction,  or  sensibility  to  the 
force  of  the  religious  sanction  : an  indifferea 
tist  will  pin  his  faith  on  the  opinion  or  the 
supposed  opinion  of  the  judge.  In  the  case 
of  neither  of  these  classes  is  it  common  for 
any  such  energy  to  have  place. 

For  marking  the  separation  between  the 
cases  in  w'hich  this  unanimity  may  be  of  real 
use,  and  those  in  which  it  cannot  be  of  real 
use,  one  line,  or  at  most  two  lines,  may  suf- 
fice. It  may  be  of  use,  and  is  of  use,  in  all 
those  eases  in  which,  whether  in  respect  of 
the  prohibition,  or  in  respect  of  the  punish- 
ment, the  law  fbeing  detrimental  to  the  in- 
terest of  the  subject-manyl  ought  not  to  be 
in  existence,  and  that  in  such  sort,  that  it  is 
better  for  the  subject-many  that  no  obedi- 
ence should  ever  be  paid  to  it,  than  that  no 
disobedience  to  it  should  have  place.  It  is  of 
use  therefore  in  the  case  of  all  those  penal 
provisions  by  which  monarchical  government 
is  distinguished  from  democratical — in  the  in- 
stance of  all  those  laws  by  w'hich  the  penalty 
for  offences  against  person,  property,  or  re- 
putation, is  raised  to  a higher  degree  in  the 
case  where  the  injured  person  is  a member  of 
the  government,  than  in  the  case  where  he  is  a 
private  individual,  possessing  no  share  in  the 
powers  of  government. 

It  is  of  use  in  all  those  cases  in  which 
punishment  is  attached  to  the  divulgation  of 
opinions. 

It  is  of  use  in  the  case  of  all  offences  against 
the  revenue  of  government,  when  the  govern- 
ment is  to  such  a degree  corrupt,  and  to  such 
an  exten  established  in  the  habit  of  sacri- 
ficing to  the  particular,  and  thence  sinister 
interest  of  its  members,  the  interest  of  the 
whole  community,  that  it  would  be  for  the 
advantage  of  the  whole  community  that  the 
government  should  fall  to  pieces,  and  a dit- 
ierent  one  be  established  in  the  room  of  it. 

It  may  even,  without  going  to  such  a length 
as  to  annihilate  the  government,  be  of  use  to 
a certain  extent,  and  on  certain  occasions; 
viz.  by  increasing  the  difficulty  the  govert>* 
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ment  might  be  under  as  to  the  finding  sup- 
plies : in  such  sort  as  to  prevent  the  govern- 
ment from  giving  way  on  this  or  that  occasion 
to  that  destructive  propensity  which  in  such 
governments  has  place  on  all  occasions  — the 
propensity  to  keep  the  country  plunged  in 
groundless  and  unnecessary  wars. 

If  false  declarations  of  unanimity,  and  tor- 
ture for  the  compelling  of  the  falsehood,  are 
of  use  in  this  case,  — give  the  benefit  of  the 
falsehood  and  the  torture  to  all  other  cases 
in  which  unanimity  would  in  some  eyes  be 
desirable. 

Apply  it,  for  example,  to  elections.  Keep 
all  the  electors  shut  up  together  in  close  con- 
finement, without  food,  and  so  forth,  till  they 
have  given  their  votes  in  favour  of  one  of  the 
candidates:  leaving  the  choice  of  the  success- 
ful candidate  to  chance  or  wisdom,  whichever 
may  be  most  convenient.  Not  that,  for  giving 
extension  to  this  supposed  security  for  right 
conduct,  there  is  any  necessity  for  straying 
thus  far  from  the  so  much  admired  pattern. 

The  twelve  judges  constitute  a judicatory, 
and  to  complete  the  analogy,  the  number  of 
the  members  is  the  same.*  Take,  then,  this 
security  for  rectitude  of  decision,  and  apply 
it  to  the  twelve  judges.  Not  that  in  this 
case  the  need  of  it  is  in  danger  of  being  very 
frequent.  Nowhere  is  it  better  known  than 
in  that  pre-eminently  learned  assembly,  how 
useful  the  appearance  of  agreement  is  to  the 
giving,  in  the  eyes  of  the  deluded  multitude, 
a colouring  of  reason  and  justice,  to  absurdity 
and  injustice.  On  the  occasion  of  those  smo- 
therings of  evidence,  by  which  impunity  was 
given  to  the  notorious  crimes  of  Hastings, 
the  twelve  judges,  under  the  tutorage  of  the 
head  creature  of  the  crown,  were  unanimous. 
The  unanimity,  which  being  capable  of  being 
declared,  was  declared,  stood  in  the  place  of 
those  reasons  which,  not  being  afforded  by  the 
nature  of  the  case,  were  not  to  be  found. 

A case,  and  this  too  a law  case,  in  which 
the  demand  for  unanimity  would  naturally 
be  more  frequent,  is  that  of  the  House  of 
Lords.  On  the  occasion,  for  example,  of  the 
Queen’s  trial,  how  much  more  acceptable  a 
result  might  have  been  produced,  had  this 
security  for  propriety  of  decision  been  esta- 
blished in  that  most  noble  and  august  of  all 
tribunals ! A single  peer,  whose  loyalty  stood 
in  need  of  recompence,  while  his  constitution 
was  hunger-proof,  might  have  sufficed  to  have 
produced  a result  so  much  more  desirable 
than  that  which  took  place. 

When  the  perfection  of  judicature  has  thus 
been  secured,  secured  in  the  House  of  Lords 
— one  step  more  will  secure  perfection  to 
legislation.  For  this  purpose,  the  benefit  of  it 
must  of  course  be  extended  to  both  Houses. 

As  soon  as  this  instrument  is  subservient 
to  right  conduct  in  all  those  other  and  Higher 

• The  number  has  of  late  years  been  increased 
to  fifteen, — Ed. 


situations,  so  will  it  be  in  that  of  a jury  : as 
soon,  but  not  a moment  sooner. 

In  England,  one  point  of  policy  pervades 
and  gives  form  and  spirit  to  the  system  of 
government,  and  shape  and  effect  to  practice. 
It  consists  in  confounding  and  obliterating 
throughout  the  whole  field  of  government 
the  distinctions  between  right  and  wrong: 
in  such  sort,  that  whatsoever  would  to  any 
degree  be  wrong  and  flagitious,  if  practised 
by  an  individual  not  belonging  to  the  class  of 
rulers,  nor  commanded  nor  authorized  by  the 
appointed  assortment  of  those  who  do  belong 
to  that  class,  becomes  right  and  meritorious 
in  the  case  of  its  being  so  authorized.  For 
this  purpose  it  is,  that  as  often  as  any  reason 
is  undertaken  to  be  given  for  this  or  that 
arrangement,  forming  part  and  parcel  of  the 
system  of  government,  some  manifest  and  fla- 
grant falsehood  (the  more  flagrant  and  absurd 
the  better)  is  given  and  passed  from  hand  to 
hand,  as  a sufficient  reason  for  it,  and  justi- 
fication of  it.  Thus,  in  speaking  of  an  indi- 
vidual so  situated  that  it  is  impossible  for 
him  ever  to  do  right  — that  the  whole  of  his 
conduct  as  such  is  occupied  in  the  doing  of 
wrong  — that  his  very  existence  is  one  vast 
wrong — that  by  the  maintenance  of  that  one 
individual  in  the  state  in  which  he  is  placed, 
others,  the  most  mischievous  of  whom  is 
beyond  comparison  less  so  than  he,  are  to 
the  amount  of  many  thousands  destroyed  by 
lingering  deaths,  and  others,  to  an  equally 
unlimited  number,  kept  from  coming  into 
existence,  — of  this  individual  it  is,  that  a 
phrase  in  every  mouth  ascribes  the  impossi- 
bility of  doing  wrong;  and  of  this  complexion, 
throughout  the  whole  of  the  field,  is  the 
language  which  calls  for  prostration  of  the 
understanding  and  will,  under  the  name  of 
government ; and  in  particular,  of  that  which 
with  a still  louder  voice  calls  for  a still  more 
abject  prostration  of  those  same  faculties, 
under  the  name  of  justice. 

To  lies,  in  so  far  as  applied  to  the  pur- 
poses thus  described,  the  name  of  fictions  is 
given  ; and  by  this  one  denomination  — such 
is  the  effect  of  fraud  when  backed  by  power 

— the  character  of  wisdom  and  virtue  is  un- 
derstood to  be  given  to  a mixture,  in  the 
composition  of  which  it  is  difficult  to  say 
which  of  its  two  ingredients  is  predominant 

— absurdity  or  vice. 

Ungrounded  would  be  the  imputation, 
if  to  the  practice  thus  described  any  such  ad- 
junct as  wanton  were  attached.  In  wantoii- 
ness  is  implied  thoughtlessness.  But  in  this 
case,  whatsoever  part  folly  and  imbecility 
may  have  had  in  giving  increase  to  it,  the 
deepest  reflection,  grounded  on  long  expe- 
rience and  acute  observation  (all  along 
keeping  steadily  in  view  the  universal  actual 
end  of  government  — the  greatest  happiness 
of  those  who  have  borne  a principal  part  in 
the  exercise  of  it)  must  everywhere  have 
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borne  a principal  part  in  the  original  concoc* 
tion  of  it. 

Lest  anything  should  be  wanting  to  the 
efficiency  of  this  policy,  the  force  of  the  re- 
ligious sanction  has  on  this  and  all  other  fa- 
vourable occasions  been  called  in  and  added. 

Thus  it  is,  that  for  the  converting  into 
accomplices  those  who  might  otherwise  have 
been  tempted  to  become  accusers,  the  whole 
multitude  of  individuals  invested  with  the 
character  of  ecclesiastical  functionaries  have, 
as  a condition  precedent  tc  their  entrance 
upon  that  character,  been  (with  exceptions 
too  few  to  be  worth  taking  into  account), 
with  anxious  solemnity  baptized  in  the  filth 
of  perjury. 

By  perjury  is  here  nneant,  not  anything 
that  is  criminal,  — for  effectual  has  been  the 
care  taken  by  the  law  that  it  shall  not  be 
criminal,  viz.  by  the  forbearing  to  render  it 
punishable.  By  perjury,  accordingly,  is  here 
meant  — not  any  crime  against  the  law,  no- 
thing more  heinous  than  (not  to  speak  of  the 
offence  against  morals)  a sin  against  God. 

In  some  countries  where  polished  minds 
bear  sway — British  India,  for  example  — so 
rude,  so  uninformed,  or  so  ill  formed,  n«.  t to 
say  so  deformed,  is  the  general  complexion 
of  the  public  mind,  that  individuals,  in  num- 
ber competent  to  the  formation  of  juries,  fit 
at  the  same  time  to  be  endued  with  the  power 
ordinarily  possessed  by  juries,  would  as  yet, 
in  the  general  mass  of  the  population,  be  in 
few,  if  in  any  places,  to  be  found.  In  hands 
so  circumstanced,  a function  of  such  a nature 
as  to  apply,  by  the  force  of  the  legal  sanction, 
a bridle  to  the  power  of  the  judge,  could  not 
be  safely  trusted  — trusted  with  preponder- 
antly useful  effect.  A power  of  such  sure 
efficiency  would  in  such  hands  be  liable  to  be 
employed  in  the  character  of  an  instrument 
of  depredation  or  oppression. 

This  being  the  case,  it  would  not  follow 
but  that,  operating  with  no  other  force  than 
that  of  the  popular  or  moral  sanction,  the 
function  might  in  every  instance  be  in- 
noxious, and  at  the  same  time,  in  more 
shapes  than  one,  serviceable.  What  is  meant 
is,  that  — incases  of  sufficient  importance  to 
pay  for  the  complication,  the  additional  de- 
lay, the  vexation  and  the  expense — under  the 
respected  name  of  a jury,  a body  of  men 
should  be  introduced,  appointed  in  some  ap- 
propriate way,  taking  in  that  character  cog- 
nizance of  the  cause,  and  delivering  their  ver- 
dict — delivering  it,  but  to  such  effect,  that 
the  judge,  though  bound  to  hear  it,  and  to 
hear  it  in  public,  should  not  be  bound  to 
conform  to  it ; which  being  the  case  — in  the 
event  of  non-compliance  on  the  part  of  the 
judge — the  effect  of  the  verdict  would  be, 
that  of  an  appeal  from  his  decision  to  the  tri- 
bunal of  public  opinion. 

Independently  of  the  effect  of  a verdict  of 
this  sort  in  each  individual  case  upon  the  event 
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of  the  cause,  amongthe  results  of  this  practice 
taken  in  the  aggregate,  would  be  the  giving  to 
each  judicatory  thus  furnished,  the  character, 
as  was  before  observed,  of  a school  of  justice 
— a school  in  which,  while  the  individuals  thus 
employed  as  jurymen  were,  upon  the  principle 
of  mutual  instruction,  receiving  their  lessons 
in  the  characterof  scholars  (receiving  instruc- 
tion thus  in  its  most  impressive  shape,)  the 
byestanders  at  large  would,  though  in  a shape 
not  altogether  so  instructive,  still  be  receiv- 
ing instruction,  not  the  less  impressive  and 
beneficial  from  its  presenting  itself  to  their 
conception  in  the  shape  of  simple  entertain- 
ment. Here  would  be  a theatre  : the  suit  at 
law,  the  drama;  parties,  advocates  (if  any,) 
judge,  and  jury,  the  dramatis  personae  and 
actors  ; the  bye-standers,  the  audience. 

From  the  institution  so  modelled,  another 
advantage — an  advantage  to  social  harmony 
on  the  part  of  naturally,  and  hitherto  jarring 
materials,  might  be  derived. 

The  body  out  of  which,  for  each  cause,  the 
jurymen  are  drawn,  be  it  supposed  the  sort 
of  select  and  elected  body  above  described. 
Of  the  elected  Hindoos,  let  Mahometans  be 
the  electors ; in  like  manner,  of  the  elected 
Mahometans,  the  Hindoos ; and  as  between 
religion  and  religion,  so  in  the  Hindoo  reli- 
gion, as  between  caste  and  caste. 

In  British  India,  suppose  juries  established, 
composed  of  natives  : the  case  to  a certain 
degree  important,  whether  it  belong  to  the 
penal,  or  only  to  the  non-penal  branch  : the 
difficulty  of  preventing  successful  bribery 
would  naturally  oe  such  as  to  put  not  only 
the  ingenuity,  but  the  perseverance  of  the 
legislator,  to  the  stretch. 

One  expedient,  in  so  far  as  the  state  of  the 
population  afforded  an  adequate  mixture  — 
a mixture  of  the  two  religions,  Hindoo  and 
Mahometan,  in  the  composition  of  the  jury, 
might  afford  some  check  : always  supposed, 
the  declaration  of  unanimity  was  not  made 
requisite  ; for  in  that  case  the  absolute  com- 
mand of  the  verdict  is  given  to  any  one  jury- 
man whose  perseverance  is  sufficiently  paid  for. 

So  far  as  Mahometans  are  concerned,  the 
composition  of  this  kind  of  jury  presents  no 
difficulty ; not  so,  in  so  far  as  Hindoos  are 
concerned.  Even  supposing  Mahometans  and 
men  of  other  religions  out  of  the  question, 
among  the  Hindoos  themselves  the  deplorable 
fancies  by  which  differences  in  dignity  and 
purity  are  imagined,  as  between  caste  and 
caste,  present  a labyrinth  such  as  no  distant 
eye  can  pervade  to  any  such  purpose  as  that 
of  deciding  what  mixtures  would,  in  such  a 
case,  be  unendurable,  what  endurable. 

Declaration  of  unanimity  being  necessary, 
suppose  the  individuals,  of  whom  in  the  cause 
in  question  the  jury  will  be  composed,  pre- 
determined and  foreknown  : by  making  sure, 
though  it  were  of  no  more  than  one  of  them, 
say,  for  cxanr'ple,  by  a bribe,  a party  might 
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be  sure  of  gaining  bis  cause : a party  whose 
all  (the  suit  being  a non-penal  one)  depend- 
ed on  the  event  of  it,  would  seldom  shrink 
from  such  a course.  Enthusiasm,  physically 
possible,  but  never  to  be  reckoned  upon,  ex- 
cepted,  in  a cause  where  his  life  depended 

upon  the  issue  of  it,  no  man  ever  would 
shrink  from  such  a course.  In  a certain  state 
of  society,  public  opinion  and  habits  not  being 
favourable  to  such  a course,  the  pursuing  it 
with  success  might  be  attended  with  more  or 
less  dilTiculty,  even  to  such  a degree  as  that 
the  probability  of  it  should  not  be  great.  But 
states  of  society  might  be  found,  and  those 
too  extensively  prevalent,  such  as  to  substi- 
tute in  this  respect,  to  difficulty  and  impro- 
bability, facility  and  probability.  In  British 
India,  for  example,  suppose  a capital  ease : 
a jury  composed  of  natives,  the  individuals 
known  to  the  defendant  by  information,  suf- 
ficiently early  for  such  a practice,  one  jury- 
man (though  there  w'ere  no  more)  needy, 
and  the  defendant’s  peciniiary  means  ample 
enough  to  pay  the  juryman's  price,  — impu- 
nity here  is  a matter  of  certainty. 

CHAPTER  XXIV. 

SPECIAL  JURIES. 

A SPECIAL  JURY  is  a petit  jury,  composed 
of  members  distinguished  by  opulence  from 
those  of  a common  petit  jury. 

This  institution,  a palpable  innovation, 
a production  of  the  lust  century,  is  of  the 
number  of  those  benefits  for  which  the  people 
of  England  stand  indebted  to  the  Whigs  of 
England. 

It  had  for  its  purposes  and  objects  — 

1.  To  assist  in  the  destruction  of  the  liberty 
of  the  press. 

2.  In  revenue  causes,  to  provide  for  the 
joint  instrument  of  the  monarch  and  aristo- 
cracy in  the  situation  of  chief  judge  of  the 
chief  revenue  judicatory,  in  the  room  of  a 
bridle,  — an  instrument,  and  a cloak. 

3.  In  all  cases  in  ivhich  the  interests  of 
the  ruling,  the  influential,  and  the  opulent 
and  consuming  few  stand  in  competition  with 
those  of  the  subject,  the  laborious  and  pro- 
ducing many, — to  give  to  the  few  whatsoever 
facility  could  thus  be  given,  by  sacrificing  the 
greatest  happiness  of  the  greatest  number  to 
that  particular  and  sinister  interest. 

4.  In  all  cases  in  which  the  interests,  and 
ihence  the  will,  of  the  monarch  and  his  in- 
struments of  all  sorts,  are  in  a more  parti- 
cular manner  concerned,  and  in  particular  in 
Parliamentary  election  cases,  to  secure  to  the 
power  of  the  monarch,  by  whose  will,  directly 
or  indirectly  applied,  they  always  receive  their 
situation,  an  instrument  on  which  he  might 
depend  for  giving  execution  and  effect  to  that 
will,  on  all  occasions. 


5.  To  put  an  additional  quantity  of  money 
into  the  hands  of  the  lawyers. 

The  infusion  of  this  poison  into  the  frame 
of  government  was  accordingly  the  fruit  of 
a conspiracy  between  three  parties  — the  mo- 
narch, the  aristocracy,  and  the  lawyers. 

In  all  causes  in  which  such  is  his  Majesty’s 
pleasure  (cases  of  felony  and  a few  others  ex- 
cepted,) his  Majesty  has  a clear  and  uncon- 
tested right  to  a special  jury  for  his  jury;  the 
party  on  one  side  has  thus  an  incontestable 
right  to  the  nomination  of  the  judges. 

An  engine  thus  convenient  — how  hap- 
pened it  that  it  escaped  being  employed  in 
cases  of  felony  ? 

Under  a form  of  government  which  has 
for  its  object  the  greatest  happiness  of  the 
greatest  number  — that  of  the  Anglo-Ameri- 
can United  States,  for  example  — any  limita- 
tion to  the  application  of  the  investigative 
branch  of  procedure,  to  a power  so  necessary 
to  good  judicature  in  all  cases,  will,  when 
once  brought  to  view,  be  seen  to  be  beyond 
dispute  an  imperfection. 

Under  a form  of  government  which  has  for 
its  main  and  characteristic  object  the  sacri- 
fice of  the  greatest  happiness  of  the  greatest 
number,  to  the  particular  and  sinister  inte- 
rests of  the  members  of  the  government  and 
their  adherents,  it  is,  and  to  a vast  extent, 
only  by  some  imperfection  less  mischievous, 
that  any  security,  how  imperfect  soever,  can 
be  obtained  from  more  mischievous  abuse. 
Under  a form  of  government  which  has  for  its 
object  the  greatest  happiness  of  the  greatest 
number,  the  laws  will  (bating  this  or  that 
casual  misjudgment,  oversight,  or  want  of 
discernment)  have  that  same  end,  not  only 
for  their  object,  but  for  their  effect.  With 
no  other  exception  than  the  one  just  alluded 
to,  it  will,  under  such  a government,  be  a 
result  conducive  to  the  greatest  happiness  of 
the  greatest  number,  and  thence  a desirable 
one,  that  the  execution  and  effect  given  to 
the  laws  should  throughout  be  entire  and 
uniform.  Under  a government  which  has  for 
its  object  and  effect  the  advancement  of  the 
sinister  interest  above  mentioned,  and  there- 
by the  continual  sacrifice  of  the  greatest  hap- 
piness of  the  greatest  number,  it  is  to  a cer- 
tain extent,  and  that  a vast  and  difficultly 
definable  one,  conducive  to  the  greatest  hap- 
piness of  the  greatest  number,  that  the  laws, 
such  as  they  are,  should  to  the  greatest  extent 
possible  fail  of  being  carried  into  execution 
and  effect. 

In  a country  thus  labouring  under  the  yoke 
of  sinister  interest,  so  vast  will  be  the  ex- 
tent and  mischievous  tendency  of  those  laws 
and  arrangements,  by  which  sacrifice  is  made 
of  the  greatest  happiness  of  the  greatest  num- 
ber to  that  sinister  interest, — that  rather  than 
full  effect  should  be  given  to  thie  disastrous 
class  of  laws  and  arrangements,  it  is  condu  4ve 
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to  the  greatest  happiness  of  the  greatest  num- 
ber, and  thence  clearly  and  eminently  desi- 
rable, that  the  whole  frame  of  the  laws  and 
government  should  labour  under  a degree  of 
general  imbecility  and  inefficiency  as  effective 
as  possible. 

The  laws  and  other  arrangements  by  which 
the  liberty  of  the  press  is  sought  to  be  sup- 
pressed, having  for  their  object,  and  if  carried 
into  effect,  their  sure  effect,  the  obliteration 
of  those  few,  imperfect,  and  ever  precarious 
shades  of  distinction,  by  which  the  limited  is 
distinguished  from  a pure  monarchy, — it  were 
a lesser  evil  that  crimes  of  all  sorts  should 
abound  still  more  than  they  do,  and  juries 
give  false  verdicts  still  more  frequently  than 
it  is  endeavoured  to  make  them  do,  than  that 
the  designs  and  endeavours  against  that  vital 
security  should  be  accomplished. 

Under  a government  which  has  for  its  ob- 
ject the  greatest  happiness  of  the  greatest 
number,  official  frugality  is  an  object  uni- 
formly and  anxiously  pursued  : peace,  were  it 
only  as  an  instrument  of  such  frugality,  cul- 
tivated with  proportionable  sincerity  and  an- 
xiety : any  want  of  effect  given  to  the  laws, 
by  which  contributions  are  required  for  the 
maintenance  of  government,  universally  felt 
and  regarded  as  a mischief : all  endeavours 
employed  in  the  evasion  of  them  regarded  as 
generally  mischievous,  and  as  such  punished, 
and  with  full  reason,  by  general  contempt. 

Under  a government  which  has  for  its  main 
object  the  sacrifice  of  the  greatest  happiness 
of  the  greatest  number,  to  the  sinister  inte- 
rest of  the  ruling  one  and  the  sub-ruling  few, 
corruption  and  delusion  to  the  greatest  extent 
possible,  are  necessary  to  that  object:  waste, 
in  so  far  as  conducive  to  the  increase  of  the 
corruption  and  delusion  fund,  a subordinate 
or  co-ordinate  object : war,  were  it  only  as 
a means  and  pretence  for  such  waste,  another 
object  never  out  of  view : that  object,  to- 
gether with  those  others,  invariably  pursued, 
in  so  far  as  the  contributions  capable  of  being 
extracted  from  contributors,  involuntary  or 
voluntary,  in  the  shape  of  taxes,  or  in  the 
shape  of  loans,  i.  e.  annuities  paid  by  govern- 
ment by  means  of  further  taxes,  can  be  ob- 
tained : — under  such  a government,  by  every 
penny  paid  into  the  Treasury,  the  means 
of  diminishing  the  happiness  of  the  greatest 
number  receive  increase;  — by  every  pennv 
which  is  prevented  from  taking  that  perni- 
cious course,  the  diminution  of  that  general 
happiness  is  so  far  prevented. 

As,  under  the  one  government,  every  man, 
in  proportion  to  the  regard  be  feels  for  the 
greatest  happiness  of  the  greatest  number, 
will  give  his  strength  to  the  revenue  laws, 
and  set  his  strength  against  all  endeavours 
employed  forthe  evasion  of  them,  — so,  under 
the  other  sort  of  government,  in  proportion  to 
the  regard  he  feels  for  that  same  object,  will 
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he  set  his  strength  against  the  laws,  and  in 
support  of  all  endeavours  employed  for  the 
evasion  of  them.  Thus  in  particular,  and  so 
in  general.  In  so  far  as  the  laws  have  been 
made  every  man’s  enemy,  every  man  in  de- 
fence, not  only  of  his  own  happiness,  but  o^ 
the  happiness  of  the  greatest  number,  will,  in 
desire  and  endeavour,  be  an  enemy  to  the 
laws 

CHAPTER  XXV. 

GRAND  JURIES. 

In  the  name  Grand  Juries,  the  name  of  ju- 
ries being  included,  the  appendage  thus  de- 
nominated cannot  be  altogether  passed  over 
in  silence. 

A grand  jury  is  a superior  kind  of  jury.  A 
grand  jury  has  for  its  characteristic  and  pecu- 
liar function  the  salvation  of  the  innocent. 

A jury  is  a good  thing:  a grand  jury  is  a 
jury:  ergo,  a grand  jury  is  a good  thing. 

A jury  is  a useful  thing:  a grand  jury  is  not 
only  a useful,  but  an  honourable  thing;  for  a 
grand  jury  is  a grand  thing. 

Such  being  the  logic  (this  logic  not  being 
altogether  clear  of  fallacy,)  — to  counteract 
the  influence  of  it,  it  is  necessary  to  show 
what  sort  of  a thing  a grand  jury  really  is. 

A grand  jury  is  a bar  to  penal  justice.  For 
whatsoever  purposes  originally  set  up,  it  has 
been  kept  up,  and  employed  by  the  sub-ruling 
few,  under  the  influence  of  the  ruling  one,  for 
the  securing  to  them  and  their  adherents  the 
benefit  of  impunity,  on  the  occasion  of  any 
misdeeds  committed  by  them,  in  the  course  of 
the  sacrifices  made  by  them  of  the  greatest 
happiness  of  the  greatest  number,  to  their  own 
particular  and  sinister  interests. 

The  petit  jury  tries  a man,  and  either  ac- 
quits or  convicts  him:  the  grand  jury  either 
refuses  to  put  him,  and  thus  prevents  him 
from  being  put,  upon  his  trial,  or  puts  him 
upon  it. 

A petit  jury  is  composed  of  twelve,  neither 
more  nor  less;  whether  it  be  for  acquittal  or 
for  conviction,  a declaration  of  unanimity, 
true  or  false,  no  matter,  is  necessary  for  the 
effectuation  of  it:  a grand  jury  consists  of 
twenty-three;  of  that  number  any  lessernum- 
ber,  so  it  consist  of  twelve,  is  necessary,  and 
sufficient  to  give  validity  to  what  is  done. 

Of  the  procedure  before  the  petit  jury,  a 
characteristic  and  indispensable  property  is 
publicity : of  the  procedure  before  the  grand 
jury,  a property  still  more  characteristic  and 
declaredly  secured,  is  secresy:  the  ceremony 
of  an  oath  is  employed  for  the  securing  of  if ; 
in  the  official  oath  exacted  from  grand  jurors, 
the  promise  of  secresy  constitutes  u distinct 
article. 

The  function  of  the  grand  jury  applies  it- 
self to  two  different  classes  of  otlences : to 
felonies  and  to  misdemeanours. 
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Viewed  at  a distance  — viewed  in  a gene- 
ral point  of  view  — the  division  into  felonies 
and  misdemeanours  corresponds  in  the  main 
with  the  above  exhibited  division  into  penal 
cases,  which  are  such  by  reason  of  aggrava- 
tion, and  penal  cases  which  are  such  for  want 
of  an  individual  specially  injured.* 

Of  the  power  originally  given  to  the  grand 
jury,  the  effect  was,  that  without  its  fiat  no 
operation  of  judicature,  at  the  expense  of  the 
personal  liberty  of  an  individual  suspected, 
could  lawfully  be  performed:  it  had  thereby 
a veto  on  such  operations;  preservation  was 
thereby  given  to  the  personal  liberty,  and  by 
means  of  the  oath  of  secresy,  to  the  reputa- 
tion of  individuals.  In  latter  times,  however, 
this  security,  with  the  effects,  good  and  bad 
together,  which  could  not  fail  to  be  attendant 
on  it  — this  security,  the  name  and  power  of 
Uie  grand  jury  notwithstanding,  has  in  both 
those  shapes  been  at  an  end : on  application 
by  any  individual,  by  a warrant  from  a single 
local  magistrate,  styled  a justice  of  the  peace, 
appointed  and  removable  at  any  moment  by 
the  monarch,  any  man  is  on  this  occasion 
committed  to  prison ; there  to  remain,  or 
thence  to  be  liberated,  according  to  the  dis- 
cretion of  the  magistrate ; unless,  and  until 
his  liberty  be  disposed  of  by  some  other  au- 
thority, not  here  to  the  purpose. 

Those  effects  which  are  composed  of  evil, 
with  little  or  no  admixture  of  good,  remain 
in  full  force  behind.  For  example,  the  power 
by  which,  for  crimes  of  the  most  extensive 
mischief,  by  a knot  of  men  themselves  armed 
with  complete  impunity,  without  danger  so 
much  as  to  reputation  (reputation  beingcover- 
edbythe  oath  of  secresy,)  impunity  is  secured 
to  criminals,  in  any  number,  at  pleasure. 

In  so  far  as  what  legal  security  there  is, 
against  offences  by  means  of  which,  by  men 
of  this  class  (viz.  the  class  of  the  sub-ruling 
few  acting  under  the  influence  of  the  ruling 
one,)  sacrifices  are  made  of  the  greatest  hap- 
piness of  the  greatest  number,  to  the  parti- 
cular and  sinister  interests  of  those  same 
rulers,  is  given  by  the  punishment  and  mode 
of  procedure  applied  to  the  misdeeds  styled 
felonies,  — impunity  and  complete  licence  is 
thus  accorded.  For  anything  or  for  nothing, 
put  men  to  death  in  any  numbers  : if,  accord- 
ing to  the  view  of  this  section  of  the  aristo- 
cracy (instrument  and  confederate  of  the 
monarchy,)  it  is  for  the  advantage  of  those 
conjunct  interests  that  the  men  should  die, 
you  are  safe.  You  are  secured  not  only  against 
punishment, — but.  in  so  far  as  under  the  same 
influence,  the  same  inclinations  prevail  in  that 
class  of  the  instantly-removable  agents  of  the 
monarch,  styled  justices  of  the  peace,  — from 
disrepute.  So  much  as  to  felonies : those 
eases  included,  which,  though  not  in  denomi- 

* All  common  assaults  on  individuals,  are 
classed  under  the  title  of  misdemeanors. Eff. 
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nation,  are,  in  respect  of  punishment  or  in- 
vestigative procedure,  or  both,  dealt  with  aa 
felonies. 

Now  as  to  misdemeanours.  Cases  in  which 
with  some  exceptions,  principally  regarding 
offences  against  the  persons  of  individuals,  in- 
vestigative procedure  has  not  been  provided : 

In  so  far  as  investigative  procedure  is  suf- 
fered to  take  place,  whatsoever  protection  ig 
afforded  against  punishment  at  the  hands  of 
law,  does  not  extend  altogether  to  disrepute  ; 
the  grand  jury,  when  it  has  given  to  its  in- 
strument and  accomplice  security  against 
punishment,  has  not  of  itself  — has  not,  with- 
out the  concurrence  of  a sufficient  assort- 
ment of  other  accomplices,  in  the  situation  of 
justices  of  the  peace,  together  with  an  ap- 
propriate suppression  of  the  liberty  of  the 
press,  given  him  security  against  disrepute. 
In  the  cases  to  which  investigative  procedure 
has  not  been  extended,  the  security  afforded 
to  misdoers  by  the  power  of  the  grand  jury 
is  more  entire. 

Whatever  it  may  have  been  at  one  time, 
as  matters  have  stood  for  a long  time,  a grand 
jury  has  been,  is,  and  will  be,  an  instrument 
much  worse  than  useless : it  gives  no  protec- 
tion to  the  subject  many  against  the  ruling 
one,  or  the  sub-ruling,  opulent,  and  the  in- 
fluential few;  it  does  give  protection  to  the 
ruling  one  — to  the  sub-ruling,  opulent,  and 
influential  few,  against  the  subject-many. 

Bill  found  by  the  grand  jury,  information 
grantable  by  motion,  information  filed  ex  of' 
jxcio  for  alleged  offences  against  person,  pro- 
perty, or  reputation  : of  all  these  three  inlets 
to  prosecution  and  trial,  the  one  and  the 
few  have  their  choice : against  the  subject 
many,  in  any  contest  they  may  have  with  the 
many  or  the  few,  all  these  inlets  to  justice, 
or  the  show  of  it,  are  closed  : information 
on  motion,  by  want  of  opulence  on  their  part; 
information  ex  officio,  by  want  of  power. 

Vain  altogether  is  the  pretence  that  in  this 
power  you  have  a protection,  that  innocence 
has  a protection,  against  unjust  prosecution 

— a protection  set  up  at  the  very  threshhold 

— a protection  against  preliminary  imprison* 
ment. 

If  this  protection  were  a preponderantly 
useful  and  desirable  one,  how  much  more  so 
would  it  be  in  the  case  of  felonies,  than  in 
the  ease  of  misdemeanors  ! — in  the  case  in 
which  you  have  taken  it  away,  than  in  the 
case  in  which  you  suffer  it  to  stand! 

As  at  present  constituted,  a grand  jury  is 
an  assembly  composed  exclusively  of  gentle- 
men : gentlemen  to  the  exclusion  of  yeomen. 
In  the  vocabulary  of  English  jurisprudence, 
these  denominations  have  an  import  which,  if 
not  altogether  determinate,  is  at  least  meant 
to  be  so.  The  class  of  gentlemen,  is  the  class 
of  the  sub-niling,  the  opulent,  the  influential 
few  ; the  class  of  yeomen  is  the  class  of  the 
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Bubject  many.  On  this  occasion,  if  the 
greatest  happiness  of  the  greatest  number 
were  the  end  in  view,  in  the  composition  of 
this  transitory  body,  the  majority  should  be 
of  the  class  of  yeomen  ; for  if  some  must  be 
sacrificed,  better  the  few  to  the  many,  than 
the  many  to  the  few : not  that  any  such  sa- 
crifice would  have  place. 

If  any  regard  were  paid,  so  much  as  to  the 
appearance  of  equal  justice,  there  should  be 
a mixture  of  both  classes,  and  the  class  of  the 
few  should  at  any  rate,  not  have  a majority, 
as  against  the  class  of  the  many. 

CHAPTER  XXVL 

QUASI-JURY. 

§ 1.  Preparatory  or  preliminary  observations. 

The  design  in  the  use  here  made  of  a jury, 
— that  is  to  say,  of  a sample  taken  at  random 
of  the  promiscuous  multitude  — the  design  is 
not  to  invest  a set  of  men  so  circumstanced, 
with  an  arbitrary  power  over  their  fellow- 
countrymen  ; but  to  add  to  the  effective  force 
of  the  other  checks  applied  to  the  power  of 
the  judge.  On  the  part  of  such  an  assemblage, 
no  one  element  of  appropriate  aptitude  in  any 
degree  above  the  lowest  could  reasonably  be 
depended  upon  : on  a judge  placed  in  a situa- 
tion fenced  about  as  here  — on  a judge,  in 
so  far  as  on  any  person  invested  with  such 
power  as  it  is  necessary  to  arm  his  situation 
with,  so  long  as  the  eye  of  the  public-opinion 
tribunal  is  kept  steadily  fixed  upon  him,  de- 
pendence may  be  placed. 

Accordingly,  they  are  not  merely  autho- 
rized, but  invited  and  urged  to  take  cogniz- 
ance of  every  matter  that  comes  before  them, 
and  on  whatever  occasion,  or  on  whatever 
account  they  feel  disposed  : whether  for  the 
purpose  of  assistance  to  the  understanding, 
or  controul  upon  the  will  of  the  judge,  — to 
give  expression,  collectively  and  individually, 
to  their  sentiments.  But  this  opinion  is  not 
made  obligatory  on  the  judge — it  is  not  made 
decisive  of  the  fate  of  the  cause. 

By  this  means,  instead  of  being  placed  on 
shoulders  too  lowly  situated  to  be  depended 
upon  for  being  duly  sensible  to  the  pressure 
of  it,  the  responsibility  is  left  to  press  with 
all  its  weight  upon  those  shoulders  in  which 
that  tutelary  sensibility  is  at  its  maximum. 

By  the  registration  made  on  each  occasion 
of  the  opinion  of  the  jury  on  the  one  hand, 
and  the  opinion  of  the  judge  on  the  other, 
compared  with  the  nature  of  the  case  (and 
this  parallelism  continued  on  throughout  the 
stream  of  time,)  a continually  accumulating 
body  of  information,  interesting  in  a variety 
of  ways,  will  be  secured  : the  progress  of  in 
tellectual  aptitude,  as  applied  to  matter  of 
law  and  evidence,  will  be  marked  by  it. 

The  judge  will  not,  as  he  would  otherwise, 
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partly  by  the  intellectual  influence  attached 
to  his  situation,  or  by  fallacies  and  other  ar- 
tifices employed  on  purpose,  have  it  in  his 
power  to  remove  from  his  own  shoulders  the 
just  odium  that  would  otherwise  be  brought 
down  upon  him  by  an  unjust  decision. 

On  the  other  hand,  while  in  this  direction, 
on  account  of  its  dangerousness,  the  influence 
of  the  committee  of  the  public-opinion  tri- 
buniil  is  here  limited,—  in  another  quarter,  an 
enlargement  clear  of  ad  danger  is  given  to  it. 
From  an  opinion  which  is  not  obligatory,  evil 
cannot  in  any  part  of  the  field  be  in  any  shape 
produced.  And  in  the  situation  of  judge,  if 
a check  is  necessary  or  useful  in  any  part  of 
the  field  he  travels  in,  so  is  it  in  every  other. 
Of  a road,  such  as  that  here  in  question,  if  a 
watchman  be  useful  in  any  one  part,  so  must 
he  be  in  every  other  : accordingly,  under  the 
system  here  proposed,  in  no  part  of  his  career 
is  the  probity  of  the  judge  left  destitute  of 
the  benefit  of  the  safeguard  which  it  l^elongs 
to  the  power  of  the  quasi-jury  to  afford.  Of 
whatever  point  a judge  has  cognizance,  of  the 
same  point  a quasi-jury  has  concomitant  cog. 
nizance. 

Of  the  service,  such  as  it  is,  which  is  ren- 
dered to  justice  in  systems  in  which  the  word 
jury  is  employed,  it  maybe  questioned  whe- 
ther it  be  in  a direct  way,  or  otherwise  than 
in  an  indirect  way,  that  upon  the  whole  the 
greatest  part  of  it  is  rendered.  Along  with 
the  jury,  a portion  of  the  public  has  all  along 
been  let  in.  The  jury  itself  forms  on  each 
occasion  a part  and  parcel  of  the  great  public 
at  large ; and  in  proportion  to  the  change 
made  in  the  persons  by  whom  that  function 
is  performed,  that  portion  receives  enlarge- 
ment. Hence  it  is,  that  in  jury  cases  pub- 
licity of  judication  has  been  to  a considerable 
extent,  though  nowhere  in  an  all-compre- 
hensive, nor  therefore  in  an  adequate  extent, 
the  practice : being  the  practice  in  those 
cases,  the  expectation  of  finding  it  so  wher 
ever  it  has  been  the  practice,  has  become 
general : and  in  this  indirect  way  it  is,  that 
jury-trial  is,  to  an  extent  more  or  less  con- 
siderable, of  use  in  cases  in  which,  as  to  the 
affording  any  binding  check  upon  partiality 
on  the  part  of  the  judge,  the  jury  itself  might 
be  little  better  than  useless.  Witness  all  those 
cases  in  which  the  choice  of  the  jury  is  im- 
mediately or  unimmediately  in  the  hands 
either  of  the  judge  or  of  some  other  depen- 
dent creature  or  creatures  of  the  monarch:  in 
all  such  cases,  it  may  be  a question  whether, 
in  the  character  of  a check  to  improbity  in  the 
judge,  it  does  more  good  than  it  does  evil. 

Not  only  has  the  public  at  large  acquired 
the  habit,  and  thence  to  a practical  effect 
the  right,  of  stealing  in  as  it  were  under  the 
cloak  of  the  jury ; but  by  the  power  given 
to  the  jury,  the  judge  finds  himself  under 
the  necessity  of  addressing  his  discourse  to 
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them,  explanatory  of  the  nature  of  the  case 
and  of  the  grounds  on  which  his  advice  and 
recommendation,  if  any  is  given  to  them,  has 
been  founded.  Suppose,  then,  for  argument  s 
sake  an  advice  manifestly  repugnant  to  jus- 
tice’given  by  him  to  them  — what  is  the 
consequence?  If  he  gives  no  reason,  he  does 
not  give  himself  the  chance  he  might  have 
of  prevailing  by  sophistry ; and  the  injustice 
being  without  a mask,  instead  of  compassing 
its  object,  will  expose  him  to  just  reproach  : 
if  he  gives  reasons,  their  being  by  the  sup- 
position weak,  they  will  expose  him  to  re- 
proach by  their  weakness. 

Now  as  to  the  number  of  the  persons  whose 
services  are  to  be  exacted  for  the  performance 
of  this  function.  On  this  part  of  the  field,  a 
conflict  has  place  between  the  direct  ends  of 
justice  on  the  one  part,  and  the  collateral  ends 
on  the  other  ; between  the  good  attached  to 
the  degree  of  security  afforded  against  the 
evils  of  misdecision,  and  the  evil  composed 
of  vexation  to  these  functionaries,  and  ex- 
pense either  to  them  or  to  the  community  at 
large. 

True  it  is,  that  in  regard  to  extent,  pro- 
portioned to  the  vexation  and  expense  is 
the  instruction,  moral  and  intellectual,  thus 
spread  over  the  community : but  in  regard  to 
the  vexation,  the  quantity  is  much  more 
palpable,  than  of  the  quantity  of  instruction 
reaped,  the  existence  will  be  certain. 

Of  these  several  quantities,  any  estimate 
approaching  to  adequate  correctness  is  im- 
possible, unless  the  political  state  in  question 
is  given.  The  pecuniary  sufficiency  of  the 
individual,  the  state  of  the  communications, 
being  given,  and  the  length  of  attendance 
being  given,  the  quantity  of  the  vexation  will 
depend  upon  the  length  of  the  journey  to  and 
fro;  that  is,  on  the  distance  between  the 
abode  of  each  individual  and  the  judicatory. 
But  the  political  state  in  question  being  given, 
the  average  of  this  distance  will  be  inversely 
as  the  number  of  those  judicial  subdistricts 
or  portions  of  territory  resulting  from  an  ul- 
terior division. 

Thereupon  comes  a question, — Shall  these 
assessors  be  taken  from  every  part  of  a sub- 
district without  distinction?  or  from  a portion, 
no  part  of  which  is  by  more  than  a certain 
length  remote  from  the  judicatory  ? If  with- 
out distinction,  then  comes  inordinate  vex- 
ation to  those  whose  habitation  is  to  a certain 
degree  remote : if  with  distinction,  in  conse- 
quence of  which,  to  those  beyond  the  line, 
an  exemption  is  granted,  then  is  the  popu- 
lation of  the  sub-district  divided  into  two 
portions,  the  one  of  which  is  left  in  a sort  of 
barbarous  state  in  comparison  of  the  other. 

On  an  occasion  such  as  this,  a middle 
course  might  perhaps  be  taken,  not  without 
advantage  In  the  remote  parts,  the  times 
of  service  might  be  less  frequent  than  in  the 


near  part : the  vexation,  however,  is  in  this 
case  not  done  away  with,  only  lessened ; and 
the  instruction  is  in  the  same  proportion  les- 
sened. 

Increase  the  number  of  those  subdistricts, 
with  those  judicatories,  — this  vexation  is  in- 
deed lessened,  but  the  expense  to  the  public 
is,  in  creased. 

Under  the  division  into  subdistricts,  shall 
there  be  any  subordinate  division  — a division 
of  those  subdistricts  into  bis-subdistrictsi> 

Answer:  For  the  purposes  of  judicature. 
No.  The  extraordinary  case  of  an  appeal  to 
the  justice  minister  will  answer  every  good 
purpose,  of  a greater  number,  and  put  an  ex- 
clusion upon  all  the  bad  eflTects. 

In  the  case  of assessorship  service,  the  time 
of  demurrage,  it  may  be  observed,  will  na- 
turally be  considerably  longer  than  the  time 
of  election  service.  For  the  election  service, 
it  may  happen  to  be  performed  within  the 
first  minute ; and  the  time  requisite  for  re- 
ceiving the  vote,  by  dropping  two  recognized 
pieces  of  card  into  a box,  can  never,  for  all 
the  votes  taken  together,  be  extended  beyond 
the  bounds  of  a single  day. 

The  expense  of  the  assessor  while  in  wait- 
ing,— shall  it  be  borne  by  the  individual  or  by 
the  public  ? On  the  individual,  the  burthen 
would  be  intolerable  and  needless:  by  the 
whole  public  the  benefit  is  reaped ; by  the 
whole  public  ought  the  whole  burthen  to  be 
borne.  For  functionaries  of  this  class  taken 
separately,  the  pay  necessary  will  be  to  the 
lowest  amount : nothing  is  there  that  could 
render  it  worth  regard,  but  the  number  of 
those  whose  services  are  thus  put  into  requi- 
sition. The  bulk  of  the  population  being  in 
almost  every  country  composed  of  the  lowest 
paid  day-labourers,  it  will  be  composed  of 
those  to  whom  any  casual  deduction  from  the 
means  of  subsistence  would  be  most  irksome, 
and  be  most  difficult  of  endurance : the  pay 
should  therefore  be  somewhat  greater  than  that 
of  the  lowest  paid  day-labourer ; say,  for  ex- 
ample, twice  as  much.  Thus  much  for  the  as- 
sessors taken  from  the  more  numerous  cla.ss. 

In  the  case  of  the  assessors  taken  from  the 
more  erudite  class,  the  quantum,  it  should 
seem,  should  not  be  exceeded.  By  no  addition 
that  could  be  made  to  it,  could  any  degree  of 
proportionality  — of  equality,  be  maintained. 
On  the  plea  of  inerease,  it  would  require  tp 
increase  with  the  amount  of  income ; but  to 
this  mode  of  increase,  the  objection  seems  a 
peremptory  one : publication  of  income  woula 
in  general  be  irksome ; nor  could  any  correct- 
ness be  given  to  the  fixation  without  such  an 
inquiry  as  would  be  the  equivalent  of  a law- 
suit. Nor  to  the  more  numerous  class  would 
any  such  gradation  appear  consistent  with 
justice.  In  comparison  with  that  of  the  more 
numerous  class,  the  condition  of  those  mem^ 
bers  of  the  more  erudite  class  would,  on  the 
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face  of  the  account,  be  seen  to  be  in  the  same 
proportion  more  prosperous — the  general  mass 
of  benefit  derived  from  the  government  so 
much  the  greater : and  proportioned  to  the 
benefit  should  therefore  be  the  burthen,  or 
justice  and  equality  are  obviously  contra- 
vened. 

Were  the  pay  of  an  assessor  ever  so  much 
greater  than  it  is  proposed  to  be,  still  it  could 
not  be,  in  the  instance  of  every  individual,  in 
every  conjuncture,  an  equivalent  for  the  at- 
tendant vexation.  Here,  then,  may  be  seen 
a reason  for  the  permission  of  a substitute,  in 
the  room  of  any  person  on  whom  the  lot  has 
fallen  — a substitute,  on  the  condition  that 
whatever  be  the  qualification  requisite  in  the 
case  of  the  principal,  that  which  is  requisite 
in  the  case  of  the  substitute  shall  be  the 
same ; namely,  as  here  proposed,  possession 
of  the  arts  of  reading  and  writing. 

§ 2.  Quasi-jury,  what. 

The  denominations  quasi-jury,  and  quasi- 
jury  system,  are  here  necessitated  by  irresis- 
tible considerations.  By  the  word  jury,  the 
nature  and  design  of  this  portion  of  a judica- 
tory, some  conception,  however  inadequate, 
is  presented  to  view,  and  a general  preposses- 
sion in  favour  of  it  will  naturally  be  produced. 
At  the  same  time,  if  without  some  intimation 
given  that  the  two  objects,  how  nearly  so- 
ever related,  want  much  of  being  the  same, 
great  wotdd  have  been  the  confusion  and  per- 
plexity introduced  by  the  discrepancy  be- 
tween the  denomination,  and  the  thing  thus 
denominated. 

The  institution  called  a jury,  being  the  sub- 
ject of  such  general  applause  — why  on  this 
occasion  introduce  not  a jury,  but  a quasi- 
jury ? not  the  thing  itself,  but  only  an  insti- 
tution bearing  more  or  less  resemblance  to  it  ? 
Conceived  in  the  most  general  terms,  the 
answer  is — Because  with  this  resemblancehow 
faint  so  ever  — with  this  faint  resemblance, 
in  addition  to  the  other  securities  which  have 
been  seen,  for  appropriate  aptitude  on  the 
part  of  the  judge,  all  the  good  effects  that 
have  ever  been  looked  for  in  a jury  are  pro- 
duced, free  from  all  the  evil  effects  — evil  ef- 
fects essential  and  unpre  veritable,  and  to  such 
a degree  evil,  as  to  render  the  use  of  it  alto- 
gether incompatible  with  a system  of  proce- 
dure having  for  its  end  the  ends  of  justice; 
inasmuch  as  it  is  in  a high  degree  adverse  to, 
and  the  use  of  it  incompatible  with,  the  at- 
tainment of  every  one  of  those  ends.  What, 
then ! have  its  effects  been  from  first  to  last, 
wheresover  employed,  no  other  than  so  much 
pure  evil?  Answer:  On  the  contrary,  they 
have  been  productive,  as  has  been  already 
shewn,  of  inestimable  good.  But  in  what 
manner? — By  this,  and  this  almost  alone; 
namely,  by  the  very  opposition  of  the  insti- 
tution to  the  main  end  among  the  ends  of 
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justice:  that  same  main  end  being  rectitude 
of  decision,  exclusion  of  misdecision. 

On  looking  to  the  several  elements  or  fea- 
tures of  appropriate  aptitude,  it  will  be  seen 
that,  in  the  aggregate,  jurors  are  essentially 
wanting : for  appropriate  moral  aptitude  there 
being,  in  a body  of  men  so  taken,  no  security ; 
and  in  lieu  of  appropriate  knowledge  and 
judgment,  there  being  a constant  certainty 
of  the  opposite  inaptitude  — of  inaptitude  ab- 
solutely considered,  and  of  inaptitude  consi- 
dered in  comparison  of  the  like  quality  in 
question,  on  the  part  of  the  judge 

Judication  is  a branch  of  art  and  science. 
In  the  most  unapt  judge  ever  seen,  some 
proficiency  in  the  art  and  science  has  been 
manifest : on  the  part  of  those  men,  who, 
to  be  least  unaptly  selected,  must  be  selected 
at  random,  selected  by  fortune,  not  any  the 
smallest  security  for  any  the  least  grain  of 
any  one  of  the  elements  of  appropriate  apti- 
tude can  be  pointed  out. 

Of  the  institution  here  proposed,  the  ob- 
ject is  to  bring  to  pass,  with  some  addition, 
whatever  has  been  looked  for  at  the  hands  of 
a jury. 

If  in  any  one  state  of  society  it  be  capable 
of  answering  its  intended  purpose,  so  will  it 
in  every  other;  for  in  the  organization  of  it, 
a state  of  society,  one  at  the  lowest  as  well 
as  one  at  the  highest  stages  in  the  course  of 
civilization,  has  been  all  along  kept  in  view 

Taking  up  men  from  the  most  numerous 
class,  and  placing  them  in  a situation  in  which 
the  business  of  life  in  all  its  forms  will  be 
brought  before  their  eyes,  and  a call  made 
upon  them  for  whatsoever  exercise  they  are 
capable  of  giving  to  their  intellectual  powers 
— converting  the  judicial  theatre  into  a school 
of  justice,  into  which  men  of  all  ranks  are 
compelled  to  enter  themselves  — it  tends  with 
continual  increase  to  give  strength  to  the 
aggregate  stock  of  intellectual  power  through- 
out the  community,  and  with  continually 
augmented  effect  to  render  more  and  more 
apt  those  whom  it  finds  least  so. 

At  the  same  time,  giving  no  decisive  effect  to 
the  expression  of  their  sentiments,  it  avoids 
altogether  the  exposing  the  welfare  of  the 
community  to  hazard  from  any  ill-advised  or 
perverse  exercise  of  power,  of  which  in  tbsd; 
situation  of  life  the  will  of  men  may  be  sup- 
posed susceptible:  they  may  advise  anything; 
they  can  give  determination  to  nothing.  For 
anything  which  they  are  allowed  to  do,  or  are 
at  all  likely  to  do,  no  evil  is  there  in  any  shape 
which  the  community  is  exposed  to  suffer. 

While  at  their  hands  society  is  not  exposed 
to  evil  in  any  shape,  — on  the  other  hand,  by 
the  part  which  it  is  given  to  them  to  act,  the 
quantity  of  evil  which  society  would  otherwise 
be  exposed  to  suffer  at  the  hands  of  the  judge, 
great  as  may  be  the  influence  which  they  are 
enabled  to  exercise,  — by  no  power  given  to 
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them,  can  responsibility  on  the  part  of  the 
judge  experience  any  the  slightest  diminu- 
tion : on  him,  in  every  instance  of  w’hatsoever 
is  done,  the  responsibility  rests  in  all  its  un- 
diininished  weight. 

The  object  has  been  to  strew  the  way  of 
the  judge  with  such  checks  as,  while  they 
afforded  no  impediment  to  him  in  the  right 
and  proper  course,  would,  when  taken  all 
together,  be  found  to  oppose  an  insuperable 
impediment  to  him  as  often  as  it  could  hap- 
pen to  him  to  make  any  such  attempt  as  that 
of  straying  into  any  sinister  course. 

The  course  by  which  efficiency  will  thus 
be  found  to  have  been  so  perfectly  established, 
is  as  simple  in  its  description  as  in  its  con- 
trivance. To  the  quasi-jury  arc  given  all  the 
powers  of  judication  — all  the  powers  that  are 
given  to  a judge,  with  only  one  exception; 
namely,  the  effectively  imperative  function 

the  function  to  the  exercise  of  which  is 

attached  the  power  of  giving  execution  and 
effect  to  the  will  of  him  by  whom  it  is  pos- 
sessed : and  this  is  the  only  one  by  which  in 
any  hands  mischief  can  be  done.  Of  them- 
selves, nothing  can  they  cause  to  be  done  : 
of  themselves,  nothing  can  they  so  much  as 
prevent  from  being  done.  This  power,  in  the 
shape  in  which  they  possess  it,  resembles  in 
some  degree  what  in  mechanics  is  the  power 
exercised  by  friction,  — it  is  like  the  drag 
upon  the  wheel. 

§ 3.  Quasi-Jurors,  who,  and  how  chosen. 

Hitherto  there  has  been  unavoidably  more 
or  less  of  the  fictitious,  in  the  idea  attached 
to  the  appellation  of  committee  or  sub-com- 
mittee of  the  public  opinion  tribunal : the 
members  being  self-appointed,  not  mutually 
present  unless  by  accident,  and  fluctuating. 
But  in  the  case  of  a jury,  everything  said  of 
such  a sub-committee  is  or  may  be  realized : 
.t  is  everywhere,  or  may  be,  and  (at  any  rate 
to  fulfil  the  professed  ends  of  it)  ought  to  be, 
an  exact  sample  of  that  unofficial  judicatory, 
although  to  the  particular  purpose  in  ques- 
tion, officialized. 

From  this  source  may  be  deduced  what 
ought  to  be  the  principal  and  characteristic 
features  of  this  fragment  of  an  official  jury, 
thus  denominated : — 

1.  Stock  from  which  the  members  are 
taken,  — for  securing  appropriate  moral  apti- 
tude, the  whole  of  the  male  adults  of  the 
community ; unless,  for  the  better  securing 
of  appropriate  intellectual  aptitude,  it  should 
be  deemed  advisable,  as  in  case  of  election 
of  representatives,  to  confine  the  capacity,  to 
those  who  have  been  found  capable  of  under- 
going a literary  test.  Object  of  this  univer- 
sality, exclusion  of  aristocratical  injustice. 

2.  Locator  of  these  ephemeral  judges, — not 
choice  but  chance.  Chance  alone  is  sure  to  be 
impartial : chance  alone  is  incorruptible.  To 


place  the  choice  in  any  human  hand,  be  he 
who  he  may,  is  to  lead  him  ijtto  n edless 
and  useless  temptation  — to  infuse  the  poison 
of  corruption  into  his  veins. 

By  this  means,  and  ‘•y  this  alone,  as  all 
danger,  so  all  suspense  and  apprehension  of 
partiality,  stands  excluded. 

3.  Being  by  supposition  exempt  from  all 
corrupt  interest,  the  suffrages  given  by  these 
unpermanently  official  judges,  may  without 
inconvenience  be  covered  with  a veil  of  se- 
cresy  : having  no  particular  and  sinister  profit 
to  gain  by  injustice,  the  course  taken  by  each 
will  be  determined  by  his  regard  for  that  in- 
terest of  his,  in  which  he  has  for  sharers  all 
the  other  members  of  the  community,  — in  a 
word,  for  that  interest  which  is  in  each  case 
on  the  side  of  justice.  The  eye  of  the  public 
might  in  this  case  be  even  prejudicial  to  the 
cause  of  justice  ; for  in  the  public  might  be 
this  or  that  individual,  by  whose  corruptive 
influence  might  be  created  in  the  breast  of 
this  or  that  juryman  a particular  and  sinister 
interest,  by  which  would  be  dictated  and  pro- 
duced a decision  and  correspondent  suffrage 
opposite  to  the  decision  dictated  hy  a regard 
for  the  rules  of  justice,  — and  by  reason  of 
this  opposition,  opposition  to  the  universal 
interest. 

§ 4.  Expunction. 

Challenging,  — that  is,  the  partial  disloca- 
tion of  proposed  jurors  by  a party  — why  not 
here  employed  ? 

A7iswer Reasons : 1 . The  vast  aggregate 

body  of  vexation.  By  the  provision  made  to 
that  effect,  vexation  in  extent  and  in  inten- 
sity not  inconsiderable. 

2.  Under  the  here  proposed  system,  no-such 
demand  for  the  provision  has  place  as  under 
the  existing  system  in  England  : the  decision 
of  the  jury  being  in  English  practice  obliga- 
tory on  the  judge ; in  the  here  proposed 
practice  — not. 

3.  The  decision  not  being  obligatory,  the 
demand  for  exclusion  has  no  place.  But  the 
effect  intended  by  exclusion,  is  here  produced 
to  much  greater  extent  without  exclusion  — 
namely,  by  the  questions  which  the  parties 
on  both  sides  are  allowed  to  put  to  the  se- 
veral jurymen,  for  the  purpose  of  ascertaining 
the  existence  or  non-existence  of  a natural 
cause  of  partiality,  and  thence  the  probability 
of  the  effect.  Be  the  answers  what  they  may, 
the  juryman  is  not  inhibited  from  taking 
whatsoever  part  he  feels  disposed  to  take 
throughout  the  business.  From  his  answers, 
the  state  of  his  mind  in  respect  of  partiahty 
and  impartiality  is  open  to  be  collected : in 
case  of  apparent  cause  of  partiality,  it  ope- 
rates in  diminution  of  the  weight  of  bis 
authority — just  as,  in  the  case  of  evidence,  in 
diminution  of  the  probative  force  of  the  tes- 
timony of  the  witness 


Cn  XXVI.]  QUASI-JURY.  1.J5 


4.  By  the  omission  of  this  ijistitution,  no 
«niall  mass  of  complication  is  discarded. 

§ 5.  Quasi-Jury,  uses  of. 

In  respect  of  scientific,  judicial,  and  active 
aptitude,  it  is  here  a sort  of  assumed  postu- 
•ate,  that  a set  of  men  taken  at  random  from 
the  body  of  the  people  can  never  be  regarded 
as  being,  by  a great  deal,  upon  a par  with  an 
erudite  and  exi)crienced  otlicial  judge. 

The  use  of  any  sucli  assessor  is  therefore 
merely  confined  to  the  contributing  to  the 
securing  of  adequate  ap()ropriate  moral  apti- 
tude on  his  part,  by  the  application  of  a check 
to  tlie  exercise  of  his  powers. 

In  this  capacity  they  are  capable  of  serving, 
and  may  reasonably  be  expected  to  serve, 
independently  of  any  degree  of  intellectual 
aptitude  on  their  part,  and  therefore  with  as 
low  a degree  of  aptitude  in  that  shape  as 
ever  can  have  place.  Why  ? The  reason  is, 
because  their  persons  being  unknown  to  him, 
the  degree  of  aptitude  actually  possessed  by 
them  will  be  unknown  to  him.  They  may, 
every  one  of  them,  for  any  assurance  he  can 
have,  he  endowed  with  the  very  higlicst  de- 
gree of  appropriate  aptitude  in  every  shape. 

Vv'hat  remains  is,  to  secure  on  their  part, 
as  far  as  nmy  be,  appropriate  moral  aptitude 
in  the  shape  and  degree  requi-ite. 

'I'he  first  quality  to  be  provided  for  is  — 
original  impartiality. 

The  next  is  uncorniption.  As  to  uncor- 
niptibility,  this  depends  on  the  particular 
frame  of  mind  on  the  part  of  each  individual, 
— a sort  of  fact  in  relation  to  which  no  ade- 
quate information  can,  in  the  nature  of  the 
case,  be  attainable. 

What  remains  is — in  presumption  of  cor- 
ni[>tibility,  to  throw  sucli  difficulties  as  can 
be  thrown  in  the  way  of  the  sort  of  inter- 
course necessary  to  the  production  of  the 
noxious  effect. 

W'ithout  his  putting  him.sclf  in  a consi- 
derable degree  in  the  power  of  the  person 
tempted,  no  person  can  in  any  such  case 
apply  temptation  to  the  probity  of  a quasi- 
juryman. 

Tlie  smaller  and  less  certain  the  corruption 
derivable  from  success  in  the  enterprise  in 
question,  the  less  the  probability  of  a man’s 
exposing  himself  to  such  hazard. 

Of  the  body  of  assessors  styled  a quasi- 
jury,  the  use  is,  as  has  been  seen,  to  add  to 
the  mass  of  securities  for  appropriate  apti- 
tude on  the  part  of  the  judge.  In  this  cha- 
racter, its  operation  is  mostly  confined  to 
the  moral  branch  of  that  same  aptitude : to 
the  degree  of  his  appropriate  intellectual  and 
active  aptitude,  it  cannot  be  expected  to 
make  addition,  any  otherwise  than  in  so  far 
as  it  contributes  to  call  forth  into  action 
whatsoever  stock  of  those  desirable  qualities 
it  finds  him  in  possession  of. 
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To  the  power  given  to  the  body  styled  in 
English-bred  law  a jury,  these  same  uses  and 
good  effects  are  attributed;  and  lest  thev 
should  not  be  produced,  a certain  portion  of 
the  power  of  this  erudite  functionary  is  taken 
from  him  ami  conferred  on  those  unenulite 
functionai'ies. 

If  at  their  hand.s,  in  comparison  with  him, 
any  superiority  of  appropriate  aptitude  is  in 
any  branch  looked  for,  it  must  he  in  tlie 
intellectual  braiicli,  — to  wit,  knowledge,  for 
example,  of  the  feelings  of  individuals  wliose 
condition  is  nearer  to  (hem  than  his:  together 
with  such  casual  acquaintance  as  it  may  liap- 
pen  to  them  to  possess  of  the  particular  cir- 
cumstances of  the  individuals  on  whose  cases 
they  have  to  pronounce. 

Consideration  had  of  tlie  mass  of  securities 
provided,  of  which  the  maximization  of  pub- 
licity, and  tlic  elfectual  dislocability  of  all 
judges  by  the  real  rejiresentatives  of  the  peo- 
ple, are  the  chief,  — it  will,  it  is  believeil,  be 
sufficiently  manifest,  that  witliont  either  jury 
or  even  quasi-jury,  the  securities  for  gooil  ju- 
dicature would  ho  much  more  eftectual  than, 
by  anything  that  can  be  called  a jury,  tliey 
ever  have  been  made,  or  ever  can  be,  any- 
where. But  forasmuch  as,  by  the  institution 
as  heremodified,  asubstantial  addition  seemed 
capable  of  being  rendered  to  the  ('fficieiicy  of 
these  same  securities,  this  ingredient  in  the 
mass  of  appropriate  aiTangements  could  not 
consistently  be  witliholdcn  ; not  to  speak  of 
the  wishes  and  even  expectations  which  on 
this  head  the  pulilic-opiiiion  tribunal  could 
not  fail  to  entertain. 

The  comparatively  slight  particular  above 
alluded  to  excepted,  only  with  a view  to 
moral  Jiplitnde  could  any  additional  securily 
bo  looked  for  at  the  hands  of  men  so  circum- 
stanced. 

The  controul  applied  by  a body  of  judicial 
functionaries  to  tlie  comluct  of  tlie  judge 
cannot  be  adequately  effectual,  unless  it  ap- 
plies to  every  step  taken  by  him  in  the  conf.-^e 
of  tlie  suit,  from  the  commencement  to  tlie 
close.  Such  is  that  applied  here  in  this  code 
by  tlie  qii  isi-jury.  Nothing  ap[)roacliing  to 
it  is  that  which  is  applied  by  the  Eiigli.sh 
jury.  In  a large  proportion  of  the  wliole 
number  of  suits,  that  body  has  no  place : and 
among  them  are  those  wh  eh  arise  out  of  the 
most  important  cases  ; and  those  wliicli  liavo 
place  in  by  far  the  greatest  nurnlier ; the  most 
important,  — (hose,  to  wit,  which  give  em- 
ployment to  the  equity  courts  : tlio.se  which 
have  place  in  by  far  the  greatest  miinbci-, — 
those,  to  wit,  which  give  emjdoyment  to  the 
small-debt  courts. 

Now  as  to  the  concomitancy  of  the  con- 
troul of  tlie  jury  with  the  operations  of  the 
judge.  Out  of  an  indefinite  number  of  stages 
of  operation,  it  is  confined  to  a single  one 
called  the  trial.  But  whatsoever  would  have 
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been  tlie  0[iiiiion  and  will  of  tlie  jury,  bad 
tbo  suit  tliioiif5;iiout  the  whole  course  of  it 
been  open  to  iheir  iiiduence,  the  judge  may 
frustrate  altogether;  visibly,  by  operations 
coiicouiitant  or  subserpient  to  tlie  trial ; in- 
visibly, by  operations  anterior  to  it;  and,  upon 
the  wiiole,  in  each  ease,  by  any  one  ot  a mul- 
titude of  operations.  In  cases  styled  penal, 
the  power  of  the  jury  i.s  not  quite  so  inelli- 
cient  as  in  cases  styled  civil.  In  cases  styled 
civil,  the  judge  can  in  one  way  or  other  give 
success  to  the  plaintilPs  or  to  the  defendant’s 
side  at  pleasure.  Not  exactly  so  in  cases 
styled  penal.  To  the  defendant’s  side,  indeed, 
he  can  insure  success,  on  any  one  of  an  inli- 
nite  variety  of  devices,  not  one  of  which  bears 
any  the  slightest  relation  to  the  justice  of 
the  case.  Not  quite  so  easy  is  it  to  give  suc- 
cess to  the  iiliiintitf  s side  ; — in  other  words, 
to  punish,  under  the  nameof  punishment,  the 
defendant  for  a crime  which,  in  the  opinion 
of  a jury,  he  has  not  or  would  not  have  been 
regarded  as  having  committed.  It  can  no 
otherwise  be  done  than  under  accidental  cir- 
cumstances favourable  to  injustice  in  this 
shape  ; for  example,  by  refusing  the  opera- 
tions necessary  to  the  obtaiument  of  evidence, 
by  which,  if  obtained,  a just  acquittal  would 
have  been  produced. 

The  primary  use  there,  is  the  forcing  out 
of  the  mouth  of  the  olTlcial  judge,  grounds 
and  reasons  for  the  decision  which  it  is  his 
desire  should  have  place. 

Fortunate  is  the  state  of  things  where  the 
success  of  an  operation  is  independent  of  the 
qualities  of  the  individual  operators.  In  this 
case  is  this  primary  benefit  attached  to  the 
institution  of  a jury. 

For  whatever  reasons  the  conduct  of  the 
judge  should  be  subject  to  inspection  in  any 
oiie  part  of  the  procedure,  — for  the  same 
reasons,  so  ought  it  in  every  other  : for  if  by 
aberratnm  from  the  course  of  justice,  it  is  in 
his  power  to  produce  misdecision,  or  the  col- 
lateral evils  of  needless  delay,  vexation,  and 
expense  in  any  one  part ; so  is  it  in  any  other-. 
Admitting  then  that  the  use  of  a jury  consists 
in  its  exercising,  and  being  seen  to  exercise, 
the  function  of  an  inspector  of  the  conduct  of 
a judge,  the  presence  of  this  safeguard  is  use- 
tul,  not  to  say  necessary,  from  the  very  com- 
mencement of  the  procedure  in  the  presence 
ol  the  judge,  to  the  very  end  of  it.  In  the 
early  days  of  jury-trial,  it  seems  not  impro- 
bable that  this  undiscontinued  inspection  ac- 
tually had  place  : in  the  jury-court,  as  now  in 
small-debt  courts,  commonly  the  same  day, 
not  unfrequently  the  same  hour,  which  saw 
the  commencement  of  a cause,  saw  the  ter- 
mination of  it.  The  splitting  of  a cause  into 
an  indefinite  number  of  parts,  with  long  inter- 
vals between  part  and  part  — the  jury  not  be- 
ing admitted  to  be  present  at  more  than  one 
s»f  those  parts  — and  a contrivance,  by  which 


the  decision  pronounced  in  their  presence  was 
overturned  in  their  absence  ; — all  these  im- 
provements in  the  art  of  fee-gathering  were 
so  many  subsequent  amendments  introduced 
l)y  degrees.  Had  the  ends  of  justice  been  the 
oi)ject,  the  ap[)lieation  made  of  this  system 
of  ius[)ection  would  have  been  commensurate 
with  the  need  of  it;  but  the  ends  of  judica- 
ture were  the  augmentation  of  the  emolu- 
ment and  the  power  of  the  judge  : hence  the 
difference.  In  the  best  judicatory  that  could 
be  framed  — to  wit,  a single-seated  judicatory 
— a judicatory  in  which  a single  judge  pre- 
sides, whose  situation  is  permanent,  and  his 
functions  exercised  vvitli  open  doors,  — there 
being  no  person  in  particular  who  had  any 
claim  for  reasons  or  exphnuitions,  for  any  of 
those  statements  by  which  a test  of  his  appro- 
priate aptitude  in  all  its  several  branches  is 
afforded, — arbitrary  power  would  find  itself 
in  a state  of  comparative  ease.  Suppose  a 
judge  in  any  instance  determined  to  pronounce 
a decision,  of  the  nnjustness  of  wbicli  be  is 
conscious,  what  is  the  course  that  would  be 
free  for  him  to  take  ? After  hearing  what  is 
offered  to  be  said  on  both  sides,  he  will  pro- 
nounce his  decision.  No  sufficient  reason,  — 
the  case  (by  supposition)  not  affording  any,  — 
will  be  seen  for  it.  In  this  case,  will  any  loss  of 
reputation  be  the  consequence  ? Not  by  any 
means  a certain  consequence.  The  preposses- 
sion whicli  the  power  attached  to  the  situa- 
tion insures  in  favour  of  everything  that  is 
done  in  it,  is  an  assured  protection,  and  in  a 
multitude  of  minds  a constantly  effectual  one. 

For  the  cognizance  of  a I'laim  which  must 
not  exceed  40s.,  the  attendance  of  a nume- 
rous body  of  judges,  under  the  name  of 
commissioners,  is  not  grudged:  of  these  com- 
missioners the  Hit  being  the  same  at  all  times. 
Still  less  need  it  be  grudged,  for  claims  of 
forty  hundred  or  forty  thousand  pounds  : the 
labour  of  attendance  on  the  part  of  these  in- 
specting judges  being  relieved  by  an  inde- 
finite frequency  of  change.  If  by  the  now 
established  number  of  12,  the  extent  given 
to  this  burden  tvould  be  rendered  too  great, 
scarcely  can  any  reason  be  assigned  why  it 
should  not  be  lessened  : 1 1 , 9,  7,  5,  or  even  so 
few  as  3,  chosen  upon  a right  principle,  would 
be  preferable  to  12,  all  chosen  upon  a wrong 
principle. 

In  comparison  of  the  power  possessed  by  a 
juryman,  whether  under  the  Engli.sh  or  the 
French  system,  liow  small  is  the  power  here 
giventoa  quasi-juryman,  is  altogether  obvious. 
The  quasi-jury  all  together,  not  having  any 
ohligative  power,  further  than  the  enabling 
a party  to  appeal,  — silencing  their  interpo- 
sition, silencing  the  communication  of  their 
observations,  is  the  upshot  of  all  that  corrup- 
tion can  do  in  this  case.  And  unless  in  the 
cases  where  without  such  interposition  the 
judge  would  go  wrong,  while  by  the  check 
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applied  by  it  he  will  be  restrained  from  going 
wrong,  and  confined  within  the  path  ot  rec- 
titude,— in  no  shape  would  any  advantage  he 
to  he  gained  by  the  production  ot  any  such 
corrupt  silence. 

Of  an  institution  beneficial  upon  the  whole, 
concomitant  with  the  hcnefirnal  etFects  arc 
always  an  infinite  multitude  of  unintiuencing 
circumstances,  and,  though  in  less  number,  ob- 
stacles, or  opposing  causes  on  every  occasion : 
the  great  difficulty  is  to  distinguish  from  each 
other  those  three  classes  of  circumstances. 

Of  the  beneficial  effects  of  the  institution 
of  a jury,  some  apply  alike  to  both  branches 
of  substantive  law — the  penal  and  the  non- 
penal ; others  exclusively  or  more  particularly 
to  the  penal. 

Those  which  apply  alike  to  botli  branches 
may  be  stated  to  be  as  follows  : — 

The  main  and  all-comprehensive  beneficial 
effect  produced  by  it,  in  the  several  cases  to 
which  it  applies,  is  the  bringing  to  bear  upon 
the  decision  the  power  of  the  public-opinion 
tribunal  — a power  which,  in  so  far  as  it  has 
place,  applies  itself  to  the  most  despotic  go- 
vernments, and  diminishes  more  or  less  the 
evil  which  they  have  for  their  inseparable 
result. 

This  it  does  in  three  different  ways 

1.  One  is  through  the  medium  of  puUicity ; 
the  sort  and  degree  of  the  publicity  which  it 
gives  to  that  part  of  a suit  to  which  it  at- 
taches itself ; and  that  part  is  the  principal 
one.  The  jury  will  form  of  themselves  a com- 
mittee of  the  public  - opinion  tribunal;  and 
from  its  several  members  the  information  re- 
spectively possessed  by  them  radiates  out  of 
doors  through  so  many  circles  of  indefinite 
extent,  of  which  they  are  respectively  the 
centres. 

This  being  the  most  extensively  favourite 
mode  of  judicature,  the  habit  of  pul>licity  in- 
separably attached  to  it  has  extended  itself 
to  the  several  other  forms.  And  sure  it  is 
that  jury-trial  has  been  a main  soeurity  for 
the  power  of  the  public-opinion  tribunal  as 
applied  to  judicature. 

True  it  is,  that  from  the  earliest  times  of 
W’hich  any  accounts  remain  to  us.  a high  de- 
gree of  publicity  has  had  place  in  judicature, 
and  in  times  anterior  to  those  in  wiiiirh  the 
institution  of  a limited  number  of  assessors, 
under  the  name  ol  a jury,  appears  to  have  been 
in  use.  Witness  the  comity  courts  and  the 
courts  baron.  It  is  not  therefore  for  its  crea- 
tion that  the  practice  of  publicity  is  indebted 
to  jury-trial.  It  is  so,  liowevcr,  for  its  pre- 
servation, and  it  forms  accordingly  the  cha- 
racteristic difference  between  English-bred 
law  and  Home-bred  law. 

This  publicity,  with  its  advantages,  exists 
in  a state  independent  of  jury-trial : it  exists, 
ns  we  have  seen,  where  there  is  no  jury- 
trial  ; for  example,  in  the  judicatories  called 
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equity  courts,  and  in  the  judicatories  called 
ecclesiastical  courts,  not  to  speak  of  tlic  mili- 
tary courts  in  some  instances. 

in  the  account  of  beneficial  etteels,  this, 
then,  it  may  be  seen,  is  distinct  from  that  of 
the  obligatory  power  possessed  by  the  jury 
over  the  decision  in  all  hitherto  established 
instances ; and  may  accordingly  have  place 
without  it. 

2.  Another  way  in  which  it  brings  to  bear 
upon  judicature  Ibis  same  tutelary  power,  is 
by  tlie  obligation  it  imposes  upon  the  ])erma- 
iieiitly-olficial  and  all-directing  judge,  to  pay 
his  court  to  these  his  transilory  colleagues, 
and  submit  to  them,  and  through  tliem  to 
the  public-opinion  tribunal  at  large,  in  the 
form  of  reasons,  whatsoever  considerations  he 
regards  as  necessary  to  the  engaging  tlicni 
to  pronounce  a decision  conformable  to  his 
wishes. 

In  this  way,  not  only  if  the  decision  he 
wishes  to  give  is  unjust,  but  the  injiislice  of 
it  is  to  a certain  degree  manifest,  exposure  to 
public  reproach  is  a coiisequonce  wbieli  it 
cannot  be  altogether  in  bis  power  to  exempt 
it  from : the  exposure  is  in  this  case  cfiectcd 
cither  l)y  the  utter  absence  of  all  attempt  at 
exhibiting  reasons,  or  by  what  may  be  still 
better,  the  weakness  and  absurdity  of  liis 
reasons. 

These  good  effects  are,  it  is  manifcsl,  lioili 
of  tlioiu  altogether  distinct  from  the  [lower.s 
exercised  by  the  jury  in  respect  to  iIk;  na- 
ture and  effect  of  the  decision.  It  is  here 
accordingly  meant  to  he  preserved. 

3.  Another  distinguishable  mode  in  wiiieh 
the  jury  system,  in  the  form  in  whicii  it  is  in 
use,  has  been  conducive  to  the  ends  of  jnstice, 
is  the  causing  evidence  to  continue  to  be  re- 
ceived in  the  best  shape;  namely,  tinit  in 
which  it  passes  immediately  from  the  lips  of 
the  relating  witness  to  the  cars  of  the  jmlgc 
and  the  surrounding  auditory,  wilh.out  being 
strained  through  tlie  hands  of  professional  or 
official  insii'U’ncnts,  or  both,  and  then  re- 
duced to  vritiiig  by  them,  they  being  paid  all 
of  them  at  tiie  rate  of  so  much  a word  ibr 
extracting  it. 

Neither  is  this  feature  inseparable  in  i's 
nature  from  jury  proccdiue.  Neil  her  in  this 
instance  is  there  iuiytiiing  in  the  nature  of 
evidence  on  the  one  hand,  or  of  jury  ])iocc- 
durc  on  tlie  other,  that  renders  it  more  difii- 
cult  to  receive  evidence  in  this  shape,  in  any 
other  sort  of  jiidicalory  than  in  that  of  whicli 
a jury  forms  no  part.  In  relation  to  a fact 
open  to  dispute,  no  judge,  no  other  ruling’ 
functionary  that  really  wished  to  come  at  the 
truth,  ever  thought  of  receiving  evidence  in 
any'  other  shape  than  in  tlie  orally  delii’cred 
shape,  whenever  in  this  shape  it  was  wifliin 
reach.  Witness  all  parliamentary  inquiries  ; 
witness  every  falhcr  of  a family  in  his  deal- 
ings with  his  children  or  his  servm.ls  ; witness 
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the  inquiries  carried  on,  on  the  oeca.sion  of 
tliose  crimes  by  wliieh  the  minds  of  indivi- 
duals, governors  as  well  as  governed,  are 
apprehensive  of  injury  done  to  person  or  pro- 
perfy. 

Riit  e.vcept  in  so  far  as  the  truth  was  re- 
garded as  conducive  to  the  giving  elleet  to  his 
power,  or  to  that  of  him  on  whom  he  was 
dependent,  no  funetionary  concerned  in  the 
framing  of  the  rules  of  procedure  does  ever 
harbour  any  such  wish,  as  that  of  seeing  the 
truth  come  to  light,  or  enabling  his  associates 
and  successors  to  come  at  the  truth.  Their 
aim  has  uniformly  been,  as  it  could  not  but 
be,  to  e.xtract  out  of  the  pockets  of  suitors 
money  in  the  greatest  quantity  in  which  it 
could  be  so  e.xtracted.  The  object  was,  that 
in  testimonial  statements  the  quantity  of 
falsehood  should  be  maximized — that  further 
proceedings  and  further  writings  for  the  ex- 
posure of  it  might  be  necessitated. 

At  the  time  when  the  course  of  procedure 
with  jurors  in  it  was  settled,  and  bad  assumed 
its  form,  scribes  for  the  purpose  were  want- 
ing, because  the  money  to  pay  them  had  not 
yet  come  into  existence.  As  yet  judges  were 
unable  to  receive  evidence  in  any  other  than 
the  most  apt  shape.  But  as  the  money  came, 
things  were  set  to  rights  by  written  com- 
pounds of  firlsehood  and  nonsense,  which, 
under  the  name  of  pleadings,  the  parties  were 
forced  to  utter,  and  to  pay  for,  before  the 
judges  would  suffer  the  matter  to  come  be- 
fore juries. 

In  the  sort  of  judicatories  in  which  the 
bench  was  not  encumbered  with  any  such 
appendage  as  a jury  box,  judges  found  them- 
selves in  this  respect  at  their  ease. 

If  in  the  presence  of  each  other,  and  at  the 
same  time  in  the  presence  of  the  judge  or 
judges  by  whom  the  fate  of  the  suit  was  to 
be  decided,  the  parties  were  heard  in  the 
first  instance,  the  suit  would  in  a great  ma- 
jority of  cases  be  finished  on  that  same  sit- 
ting: and  in  the  other  cases,  the  speediest 
termination  which  the  nature  of  the  case  ad- 
mitted of  would  be  brought  to  view  by  the 
exposition  of  the  several  facts.  But  in  such 
a state  of  things,  the  pretence  for  ollicial  and 
professional  extortion  would  have  no  place. 
In  a case  where  property  was  the  subject- 
matter  of  dispute,  it  became  therefore  a fun- 
damental maxim,  that  in  the  presence  of  the 
judge  or  judges,  on  whose  decision  the  ulti- 
mate fate  of  the  suit  depended,  on  no  occasion 
were  the  parties  to  be  suffered  to  meet  in  the 
presence  of  the  judge  ; the  parties  being,  un- 
less by  accident,  the  individuals  by  whom  the 
facts  in  the  case  were  in  the  largest  proportion 
known,  and  in  many  cases  the  only  individuals 
by  whom  any  of  those  facts  were  known. 

Upon  the  whole,  then,  two  things  appear 
sufficiently  plain.  One  is,  that  the  receiving 
evidence  in  its  best  shape  is  a practice  that 


has  obtained  in  ;dl  cases  in  which  a jury  has 
been  called  in:  the  other  is,  that  the  receiving 
evidence  in  this  shape  is  an  operation  alto- 
gether  us  easily  performed  where  a jury  is  not 
employed  as  where  it  is. 

As  to  the  quasi-jury  system,  the  framer  of 
it  has  nothing  to  get  by  any  such  mixture  of 
absurdity  and  falsehood ; accordingly,  under 
the  quasi-jury  system,  the  evidence  is  received 
in  the  shape  most  conducive  to  the  ends  of 
justice. 

One  great  and  peculiar  value  of  this  plan 
will  be  seen  to  be  its  flexibility  — its  self- 
flexibility : with  equal  facility  it  will  be  seen 
applying  itself  to  the  most  erudite  and  to  the 
least  erudite  state  of  society : it  might  be 
employed  not  only  in  a democracy,  but  the 
most  absolute  despotism  need  not  fear  it. 

AVhatever  be  the  effect  of  its  influence, 
nothing  can  be  more  gentle  and  quiet,  nothing 
else  so  gentle  as  its  mode  of  action. 

In  the  quasi-jury  box  may  be  seen  a school 
in  which  the  scholars  are  serving  an  appren- 
ticeship in  the  art  of  judicature. 

And  these  scholars,  — in  what  number  are 
they?  Sooner  or  later  they  are  the  great  ma- 
jority of  the  whole  number  of  those  of  whom 
the  male  population  of  the  country  is  com- 
posed. 

In  England,  under  the  existing  system, 
every  judge  has  an  interest  op|)osite  to  that 
of  the  people ; and  under  the  here  proposed 
system,  no  judge  has  any  other  interest  than 
that  which  coincides  with  that  of  the  people. 
By  no  interest  can  he  be  led  to  wi.ffi  to  inflict 
punishment  on  any  man,  whom  it  could  not 
be  alike  the  interest  and  the  wish  of  a jury 
to  see  punished. 

Linder  this  system,  with  what  prospect  of 
success  could  a judge  pronounce  a sentence 
or  a conviction,  which  in  his  own  eyes  were 
unjust?  Altogether  unavailing  would  any 
such  act  be,  except  on  the  supposition  of  its 
passing  without  opposition  through  the  cen- 
sorship of  the  quasi-jnry  — and,  moreover, 
finding  a congeniality  of  guilt  in  the  appellate 
judicatory.  For  the  act  being,  in  the  eyes 
even  of  the  agent,  itself  flagrantly  unjust,  is 
it  possible  that  it  should  wear  a more  favour- 
able  aspect  in  the  eyes  of  not  only  observers 
altogether  impartial,  but  of  jurors  leagued  by 
a community  of  interest,  self-regarding  and 
sympathetic,  with  the  supposed  objects  of 
the  intended  injury? 

To  these  safeguards  is  moreover  proposed 
to  be  added  that  of  an  established  delay,  for 
the  express  purpose  of  giving  time  to  all  par- 
ties in  any  way  interested,  to  make  applica- 
tion to  the  appellate  judicatory.  Suppose, 
then,  a sentence  or  conviction  decidedly  un- 
just, signed  by  the  judge-immediate,  what  is 
the  consequence  ? Before  execution  can  be 
given  to  it,  the  whole  country  rings  with  de- 
nunciations of  the  injustice. 


Ch.  XXVI.]  QUASI- 

§ 6.  Differe?ice  between  Jury  and  Quasi-Jury. 

In  the  framing  of  the  proposed  quasi-jury, 
the  object  has  been,  as  already  stated,  to  re- 
tain all  the  apt  features  of  the  jury  institu- 
tion, to  discard  the  unapt  ones,  and  to  add 
such  new  features  as  seemed  apt  with  refer- 
ence to  the  ends  of  justice. 

By  apt,  understand  with  reference  to  the 
here  proposed  institution  ; for  one  feature 
will  be  brought  to  view,  to  which  the  bene- 
lieial  effects  of  the  jury  system  will,  it  is 
Irelicvcd,  be  in  great  measure  referable  ; but 
from  which,  if  adopted  into  the  here  proposed 
institution,  no  etiects  but  evil  ones  could  be 
pioduccd. 

Between  the  jury  system  and  the  proposed 
quasi-jury  system,  the  principal  difference  lies 
in  this  : By  a jury,  powers  are  possessed  and 
exercised,  such  as  to  a great  extent  are  de- 
cisive of  the  ultimate  fate  of  the  suit : powers 
of  acquittal,  for  example,  in  all  criminal  cases. 
To  a quasi-jury,  no  such  decisive  power  is 
allotted. 

Willi  the  exception  of  an  application  which 
is  not  of  tlie  essence  of  the  system,  a quasi- 
jury  has  no  decisive  power,  and  in  that  case 
it  is  not  ultimately  decisive.  Of  this  power 
the  exercise  consists  in  giving  or  withholding 
allowance  to  appeal  from  the  immediate  to 
the  appellate  judicatory,  in  cases  where,  if, 
without  this  restriction,  the  right  of  appeal 
were  left  to  the  defendant,  a very  prominent 
load  of  certain  vexation  and  expense  would 
be  imposed  on  prosecutors,  witnesses,  and 
jurymen,  — in  cases  where  the  instances  of 
its  being  subservient  to  rectitude  of  decision 
would  be  rare  in  the  extreme.  These  cases 
are  criminal  ones,  in  none  of  which  ajipeal, 
on  application  by  a jury  or  otherwise,  is  al- 
lowed by  English  law. 

The  reason  of  withholding  from  a quasi- 
jury  the  power  possessed  by  a jury  is  this;  — 
Under  the  proposed  judicial  system,  the  pre- 
valence of  sinister  interest  on  the  minds  of 
the  judges  is  opposed  by  checks  much  more 
efficient,  it  is  believed,  than  any  which  have 
been  or  can  be  opposed  to  it  in  the  breasts  of 
jurymen ; namely,  in  the  first  place,  sinister 
inlerest  — the  great  cause  of  moral  inaptitude 
in  the  case  of  judges  : in  the  next  place,  re- 
lative and  comparative  deficiency  in  respect 
of  intellectual  aptitude  — a branch  of  appro- 
proiuialc  aptitude  in  which  it  is  not  in  the 
nature  of  the  case  that  these  ephemeral  func- 
tionaries should  in  general  be  able  to  compete 
with  judges. 

With  the  above  exception,  the  character 
possessed  by  the  quasi-jury  partakes  more  of 
that  of  a section  of  the  public  opinion  tribu- 
nal, than  of  that  of  a body  of  commissioned 
and  ofiicial  judicial  functionaries. 

That  decisive  and  virtually  negative  power 
which  is  apt  in  a jury,  but  \t  hich  wculd  be  | 


-JURY.  149 

unapt  in  a quasi-jury,  being  thus  excepted, 
the  features  to  which  the  jury  institution  is 
indebted  for  its  aptitude,  and  which  are  here 
adopted  and  given  to  a quasi-jury,  will  be 
found  accidentally  only,  not  essentially,  be- 
longing to  it. 

These  are — 1.  The  end  to  which  the  insti- 
tution of  this  fraction  of  a jury  is  manifestly 
and  confessedly  directed  ; namely,  serving  as 
a bridle  to  the  power  of  the  creature  of  the 
monarch  — the  judge. 

2.  The  publicity  of  the  proceeding.s  where- 
ever  this  committee  of  the  people  at  large 
makes  its  appearance. 

3.  The  task  which  their  power  imposes 
upon  the  judge — the  task  of  giving  a public 
and  immediate  explanation  of  the  case,  with 
the  reasons  on  which  his  expectation  of  .see- 
ing any  course  he  wculd  wish  them  to  pursue 
pursued  accordingly,  rests. 

4.  The  shape  in  which  the  evidence  fire- 
sented  to  this  compound  judicatory  is  always 
presented. 

Of  all  these  four  features,  no  one  can  be 
assigned,  which  in  the  nature  of  the  case 
might  not  have  place  in  a judicatory  consti- 
tuted in  anj'  other  manner,  as  well  as  in  a 
judicatory  of  which  a jury  forms  a part.  Bor 
publicity  might  have  place  in  a single-seated 
and  imcompounded  judicatory,  as  well  as  in 
that  of  a compound  one;  so  likewise  might 
the  evidence  be  given  in  the  best  shape  : the 
task  of  giving  explanation  and  reasons  to  the 
auditory  might  be  assigned  to  the  judge,  so 
there  were  but  an  auditory,  no  matter  how 
composed ; but  unless  along  with  the  task, 
adequate  motives  were  given  for  the  per- 
formance of  it,  the  task  might  as  well  not  be 
given : these  motives  are  not  wanting  in  the 
case  of  a jury,  nor  will  they  be  found  wanting 
in  the  case  of  a quasi-jury. 

Accidental  as  they  are  in  their  nature,  with 
reference  to  the  use  made  of  this  fraction  of 
a judicatory  in  English-bred  procedure,  yet, 
but  for  the  establishment  of  this  institution, 
these  vitally  essential  features  would  natu- 
rally have  been  as  unknown  in  the  English,  as 
they  are  in  the  judicial  systems  of  most  other 
countries.  But  the  point  is  scarcely  relevant. 
The  proper  (piestion  here  is^ — not  wl.uit  has 
been,  nor  what  might  have  been,  but  what 
ought  to  be. 

§ 7.  Collateral  advantages  or  benejlciul 
applicabilities,  two. 

I.  Its  operation  in  the  character  of  a school 
of  justice. 

II.  The  universality  of  its  applicability  — 
its  fitness  for  being  inserted  into  the  judicial 
system  under  any  form  of  government. 

I.  As  to  its  operation  in  the  character  of 
a school  of  justice. 

Compared  w ith  the  jury  system,  thi.s  cha- 
racter is  not  peculiar  to  the  (piasi-ju.'‘y  ststem; 
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only  in  a degree,  but  not  on  the  whole,  is  this 
character  peculiar  to  it.  In  this  respect  its 
advantages  over  the  jury  system  are  these:  — 

1.  The  superior  magnitude  of  the  popula- 
tion drawn  into  this  school,  binder  the  here 
firoposed  svstein,  the  subdistricts  constituting 
the  judicial  districts  of  the  immediate  judica- 
tory are  more  numerous  than  tliosefrom  which, 
under  the  English  system,  juries  are  drawn. 

For  the  avoiciance  of  vexation  and  expense, 
the  number  of  members  proposed  to  be  given 
to  a fiuasi-jiiry  is  indeed  considerably  inferior 
to  that  wl'iicb  has  place  under  the  jury  sys- 
tem; but  the  defalcation  from  this  source  is 
supposed  not  to  be  equal  to  the  addition  made 
from  that  other  source. 

■2.  The  greater  probability  of  a superior  de- 
gree of  attention  being  given  to  the  subject- 
matter  of  the  exerci.se  in  the  quasi-jury  scliool, 
i.’ompared  with  the  jury  school.  In  the  jury 
school,  what  is  done  is  principally  done  by  the 
scholars  together  in  a body;  and  though  in 
their  individual  capacity  there  is  nothing  to 
hinder  them,  neither  is  there  anything  to  in- 
vite tliem  to  interpose ; in  general,  the  fore- 
man, or  some  other  member  (naturally  the 
foreman,)  takes  the  lead ; and  the  giving  an 
unrellecting  assent  is  all  that  is  done  by  the 
rest. 

.‘3.  The  indiscriminatirig  miscellaiieonsness 
of  the  composition  in  the  case  of  the  proposed 
quasi-jury,  compared  with  the  sinister  selec- 
tion, whicli  in  all  places,  and  at  all  times,  is 
capable  of  being  made  in  the  case  of  the  jury. 

4.  The  condition  of  comparative  freedom, 
and  unembarrassed  capacity  of  attention,  in 
which,  in  the  case  of  a quasi-jury,  the  minds 
of  tlie  members  would  be  placed,  in  compari- 
son of  the  inward  sense  of  responsibility  and 
concomitant  embarrassment,  which  to  a con- 
sideral)le  extent  may  be  apt  to  have  place  in 
the  ca.se  of  a jury,  where  the  fate  of  the  suit 
and  the  conditions  of  the  parties  to  it  is  de- 
pendent on  the  verdict  in  which  they  join ; 
joarticularly  in  the  case  where  the  eventual 
punishment  rises  to  a certain  pitch  of  severity, 
and  more  especially  where  death  enters  into 
the  composition  of  it. 

5.  In  the  jury  school,  the  head-master  is  a 
functionary  whose  lessons  are  by  the  nature 
of  Ills  situation  kept  in  a state  of  perpetual 
opposition  to  the  universal  interest;  in  the 
quasi-school,  he  is  a functionary  whose  lessons 
are  by  the  ties  that  have  been  brought  to  view 
kept  in  a state  of  continued  conformity  to 
that  same  only  right  and  proper  standard  of 
rectitude. 

II.  Now  as  to  the  universality  of  its  ap- 
plicability. 

A popular  government  is  the  sort  of  go- 
vernment for  the  use  of  which  it  has  been 
liamed : of  its  applicability,  its  msefulness, 
and  capacity  of  being  employed  in  such  a 
government,  such  proofs  as  have  presented 


themselves  have  just  been  seen.  Rut  govern- 
ments there  may  be,  into  wbicli,  though  al- 
together dcspotical,  the  quasi-jury  not  only 
would  be  useful  if  admitted,  but  might  even 
stand,  as  it  should  seem,  no  mean  chance  of 
being  admitted;  while  by  the  absolute  power 
which,  in  cases  of  the  highest  importance,  the 
jury  has  over  the  result  of  the  suit,  all  chance 
of  its  admission  may  stand  eventually  e.x- 
cliuled. 

Two  ways  there  are,  by  which,  di.sjunc- 
tively  or  conjunctively,  the  reconciliation 
between  the  systems  of  evil  and  this  instru- 
ment of  good  might  ho  effected. 

1.  The  one  is — the  exclusion  of  this  bridle 
on  the  powers  of  the  judge  from  those  suits 
on  the  occasion  of  which  the  opposition 
between  the  interests  of  the  subject  many 
and  that  of  the  ruling  few  is  brought  into 
exercise. 

2.  The  other  is— the  composition  of  it  in 
such  manner  as  to  prevent  it  from  thwart- 
ing the  views  of  the  compounders. 

On  the  other  hand,  what  cannot  be  con- 
cealed is  — that  in  a government  the  i)bject 
of  which  is  to  keep  or  reduce  the  intellectual 
part  of  the  mind  of  its  subjects  to  the  con- 
dition similar  to  that  of  the  higher  order  of 
quadrupeds,  and  at  the  same  time  the  sensi- 
tive i>art  to  a worse  condition,  no  such  in- 
stitution as  that  proposed  could  stand  any 
chance  of  being  admitted ; tlie  design  of  it 
would  be  too  pal[)ably  adverse  to  the  design 
of  the  government. 

The  government  of  British  India  may  serve 
for  an  example. 

1.  With  the  exception  of  the  many-scated 
judicatories  framed  upon  the  Westminster- 
Ilall  model,  single-seated  judicatorie.s  arc 
secured  by  necessity,  a stronger  power  than 
choice. 

2.  On  behalf  of  the  natives,  it  has  no 
aversion  to  security  for  persons,  to  security 
for  property,  nor  even  to  increase  of  property, 
so  as  the  value  of  East- India  stock,  but  more 
particularly  so  as  East-India  patronage  be 
not  diminished. 

3.  Understanding  that  the  increase  of 
national  wealth  depends  in  no  small  degree 
upon  the  security  of  property  as  against  un- 
licensed malefactors,  it  has  no  objection  to 
the  most  perfect  degree  of  security  for  pro- 
perty against  all  depredation  from  whicli  it 
ilerives  no  profit;  so  as  the  maximum  of  all 
depredation,  out  of  which  it  secs  a capa- 
city of  extracting  profit  for  itself,  be  secured 
to  it. 

4.  The  power  of  authorizing  appeal  not 
being,  according  to  the  here  proposed  plan, 
extended  beyond  those  offences,  which  while 
they  are  most  frequent,  inspire  most  terror 
to  individuals,  would  not  give  umbrage  to 
government : nor,  liow  beneficial  soever,  is 
it  an  essential  feature. 
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A form  of  government  not  essentially 
different  from  tluit  of  the  Anglo-American 
United  States,  but  regarded  as  in  a still 
higher  degree  conducive  to  the  only  proper 
ends  of  government,  is  that  for  the  use  of 
which  the  institution  in  question  was  de- 
vised. But  if  well  adapted  to  the  proposed 
form  of  government,  not  less  so  would  it  be 
to  that  of  the  so  happily  established  one. 
Under  that  government,  the  jury,  with  its 
absolute  power,  has  not  the  least  tendency 
to  become  destructive  : but  an  effect  which 
to  a considerable  extent  it  cannot  but  have 
is,  — the  weakening  it,  — the  weakening  it, 
namely,  by  the  chances  of  escape  which,  in 
the  case  of  guiltiness,  it  affords  in  the  in- 
stance of  the  classes  of  crimes  which,  while 
tliey  are  so  pregnant  with  evil  to  the  per- 
son and  property  of  iiiiii viduals,  are  in  so 
high  a degree  more  frequent  than  all  other 
crimes. 

For  the  absolute  power  of  a jury  it  has  no 
use.  In  that  seat  of  |)opular  government 
there  are  no  attacks  upon  the  liberty  of  the 
press,  or  liberty  of  [iiihlic  discussion; — no 
secret  confederacies  for  producing  changes  in 
government; — no  conspiracies  against  govern- 
ment, organized  by  government  itself  for  a 
l)retence  for  making  oppression  still  more 
oppressive.  In  that  seat  of  frugality  and  equa- 
lity, there  is  no  propensity  among  jurymen 
to  favour  those  practices  by  which  the  reve- 
nue of  government  is  diminished.  A United 
States  jury  has  no  government  extortion  or 
oppression  to  avenge  : proportioned  to  the 
defalcation  from  the  public  revenue  by  the 
success  and  increase  of  smuggling,  would  be 
the  injury  to  themselves  : the  produce  of  the 
taxes  is  employed,  the  whole  of  it,  in  the  ser- 
vice of  all  : no  part  of  it  is  put  into  the  poc- 
kets of  the  inqvjscrs. 

With  reference,  therefore,  to  any  govern- 
ment Iiaving  for  its  end  in  view  the  greatest 
lnippiiies.s  of  the  greatest  number,  its  aptitude 
consists  in  its  want  of  aptitude  witli  refe- 
rence to  any  government  that  has  for  its  ul- 
timate end  in  view  the  maximization  of  the 
ha|)piness  of  those  who  share  in  it,  and  for 
its  nu’iliate,  or  at  any  rate  its  collateral  end, 
ti'o  minimization  of  the  hapi>incss  of  all  who 
are  subject  to  it. 

§ 8.  Jnriadiction. 

Qtirslitjii  1.  Why  to  tlie  power  of  a quasi- 
jury  give  the  same  all-coinpreheiisivc  extent 
over  the  field  of  law,  as  to  that  of  the  judge, 
in  respect  to  the  species  of  causes? 

Ansiccr.  — Reasons:  1.  Because,  if  on  any 
part  of  the  field  of  law  a sulfirient  demand  for 
that  institution  has  place,  so  ba.s  it  in  evei-y 
otlicr.  True  it  is,  that  in  the  'penal  depart- 
ment, osi'ocinlly  those  cases  in  which  applica- 
tion is  made  of  the  highest  piinisbinenf,  the  i 
demand  is  much  more  urgent  tlian  in  the  [ 
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non-penal  department,  generally  considered. 
But  as  to  the  non-penal  department,  if  in  any 
part  of  it  the  institution  be  preponderately 
useful,  iv  rests  with  those  by  whom  its  title 
to  all-comprehcnsiveness  is  disputed,  to  say 
at  what  point  its  utility  ceases:  and  tliis  will, 
it  is  believed,  he  found  impossible. 

2.  Whoever  it  he  to  whom  the  institution 
of  a jury,  on  the  footing  on  which  it  stands  at 
present  in  England,  is  an  object  of  approba- 
tion,— if  the  question  were  put  to  him,  what 
consideration  that  approbation  has  for  its 
grounds,  his  answer  would  probably  he,  the 
operating  as  it  does  in  the  character  of  a check 
and  bridle  to  the  power  of  the  judge.  But 
for  this  security  against  misdecision,  if  any 
sufficient  demand  has  place  in  any  part  of  the 
non-penal  department  of  tlie  field  of  law,  im- 
practicable  will  be  the  endeavour  to  find  any 
other  part  in  which  an  equal  demand  lias  not 
place. 

The  incompetency  of  a jury  under  the 
English  system  in  all  causes  of  complexity 
has  been  already  shown  : that  incompetency 
being  greatly  enhanced  by  those  features  of 
deficiency,  the  exclusion  of  the  parties  from 
the  theatre  of  justice,  and  the  inability  of  a 
party  on  either  side,  either  to  furnish  his  own 
relation  in  support  of  his  own  demand,  or  to 
call  upon  the  other  party  for  his. 

These  deficiencies  had  their  origin  in  the 
artifices  of  the  judges  and  other  lawyers.  In 
the  Saxon  time,  and  for  a long  time  after- 
wards, the  east  of  the  system  was  altogetlier 
popular.  The  locatee  of  the  king  presided, 
but  the  judges  were  all  wlio  were  not  in  a 
slate  of  slavery.  In  a judicial  assembly  in 
which,  when  all  non-|jarties  were  present,  so 
of  course  would  be  all  parties,  in  so  far  as  it 
was  in  their  power.  Each  would  he  eager  to 
tell  his  own  story  — each  woidd  he  no  less 
eager  to  extract  matter  of  tlie  like  tendency 
from  Ids  adversary.  In  this  way,  tlie  same 
meeting  that  gave  commencement  to  a suit 
would  commonly  give  termination  to  it.  So 
it  is  at  this  day  in  tlioso  judicatories  which 
are  permitted  to  have  existence  for  the  reco- 
very of  small  debts,  and  in  those  tliiys  scarcely 
were  any  suits  known  tliat  would  not  now-a- 
days  be  regarded  as  sniall-de'it  causes.  8nch 
a state  of  things  was  too  favourable  to  justice 
to  be  endured  by  lawyers. 

In  those  d;iys  the  judicial  districts  were 
small,  and  in  the  same  proportion  inimerous 
Afterthe  Norman  conquest,  judicatories  were 
established  by  tlie  king,  each  of  them  having, 
for  certain  purposes,  jurisdiction  over  the 
whole  kingdom,  'fhe  whole  kingdom  was  in 
tins  way  converted  into  one  vast  judicial  di.s- 
triet  — the  commuiiicatioM  at  the  same  time 
diineult  to  a degree  at  present  not  easily  i:i:a- 
gined  : and  by  the  haihariLy  of  tiic  times,  in- 
i security  wasadded  to  difficulty,  t ndcrihcso 
[ circumsLanccs,  lew  but  would  li:ul  their  con- 
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vcniencc  in  being  permitted  to  attend  and 
plead  by  deputy.  Under  the  name,  of  attor- 
neys and  Serjeants,  a set  of  professional  law- 
yers was  thus  formed,  who  became  partiiers 
in  the  sinister  interest  of  the  judges  by  whom 
the  system  of  procedure  was  framed ; and  it 
was  out  of  the  order  of  serjeants  that  men 
were  taken  to  fill  the  judicial  benches. 

In  this  state  of  things,  the  carrying  to  the 
highest  pitch  the  aggregate  mass  of  delay, 
ve.yalion,  and  e.xpcnse,  became  of  course  the 
ruling  object  of  the  partnership  in  all  its 
branches:  expense  for  the  sake  of  the  profit 
extracted  out  of  it;  delay  and  vexation  for 
the  sake  of  the  addition  which  those  evils 
made  to  the  expense. 

A law-book,  written  in  the  time  of  Henry 
the  .Second,  is  to  this  point  very  satisfactorily 
instructive.  It  had  for  its  author  no  less  a 
man  than  the  Chief  Justiciary  Glanville,  the 
head  ir.an  of  the  law.  In  profession  it  covers 
the  whole  field  of  judicature.  It  is  occupied 
almost  exclusively  with  forms  of  excuses  for 
non-appearance.  These  excuses  were  alreaily 
reduced  to  a system.  Of  the  diiTerent  species 
of  causes  as  determined  by  the  nature  of  the 
service  demanded,  scarcely  is  anything  to  he 
found:  as  little  of  any  stages  through  which 
the  business  of  judicature  had  to  pass.  An 
obvious  infei  ence  — and  it  seems  an  incontro- 
vertible one  — is,  that  when  once  the  parties 
were  brought  together  in  face  of  each  other 
and  of  tl->e  judge,  the  matter  was  as  good  as 
settler! : it  was  settled  as  in  our  day  a trades- 
man’s demand  of  payment  for  a few  shillings’ 
wr)rth  of  goods  is  here  and  there  in  a small 
corner  of  the  country  allowed  to  be  settled. 

For  both  these  deficiencies  Rome-bred  law 
presented  a ready-made  supply.  To  jurymen 
called  from  all  parts  of  the  kingdom  — in 
some  cases  to  the  metropolis,  in  others  to  the 
ever-varying  residence  of  the  monarch — called 
from  all  parts,  and  conscquantly  in  a large 
proportion  from  parts  at  the  remotest  distance 
from  their  respective  homes, — the  attendance 
of  a few  days  sufliced  to  constitute  an  enor- 
mous burthen.  Those  by  whom  Rome-bred 
law  was  imported  from  Rome  to  England, 
required  not  in  their  judicatories  any  such 
incumbrance  as  a jury-box:  provided  with  a 
quantity  of  ready-made  power,  they  knew' 
well  how  to  fill  up  any  vacuity  that  could  be 
imagined.  Sitting  without  intermission,  with 
liands  o|)cn  for  fees,  and  ready  to  close  upon 
them  at  whatever  time  and  season  offered,  no 
causes  could  be  too  complex  for  them.  At 
one  grasp  they  took  possession  of  the  w'hole 
mass  of  moveable  property  throughout  the 
country,  as  it  became  vacant  by  the  death  of 
the  respective  ow'iiers.  Object  they  had  no 
other  than  the  application  of  it  to  pious  uses: 
but  of  all  imaginable  uses,  none  could  be  more 
pious  than  their  own. 

The  policy  of  the  learned  fraternity,  as 


above,  bad  kept  the  suitors  out  of  the  only 
place  in  w'hich  they  could  either  deliver  or 
extract  from  others  vica  voce  evidence.  Glad 
of  course  would  they  have  been  to  have  ex- 
tracted it  in  the  written  shape ; for  when 
words  are  once  designated  by  visible  and  per- 
manent signs,  they  became  capable  of  being 
taxed.  But  in  this  form,  for  several  centuries 
they  w'ere  not  able  to  extract  them  : the  ori- 
ginal structure  of  this  judicial  .system  had  not 
furnished  machinery  adapted  to  this  pur- 
pose: small  W'lis  as  yet  the  iiiimher  to  whom 
it  could  be  applied.  Meantime  their  learned 
rivals  and  competitors  were  on  the  wafcli; 
no  sooner  was  the  supply  of  writing  found 
sufficient,  than  they  stept  in,  and  applied  it  to 
their  use. 

To  all  who  bad  anything  to  ask  of  them, 
those  judicatories  w'ere  open.  They  received 
petitions;  furnished  persons  (who  after  tell- 
ing their  story  upon  paper  were  ready  to  give 
expression  to  them)  with  such  questions  as  a 
person  might  wisli  to  receive  answ'ers  to,  from 
those  at  whose  hands  he  deinaiuiod  them; 
and  a[)plied  the  whole  force  of  their  authority 
in  exacting  those  answers,  without  w liich  the 
questions  would  have  been  of  no  use. 

Qiiestimi  2.  Why,  in  each  suit,  seek  to 
render  the  autliority  of  the  quasi-jury  co.* 
extensive  with  that  of  the  judge? 

Aimirer.  — Reasons:  1.  For  a reason  similar 
to  that  mentioned  in  answer  to  Question  1. 
If  in  any  one  stage  requisite,  so  in  every 
other.  In  each  stage  the  demand  is  the  same 
as  in  every  other:  in  each  stage  the  tempta- 
tions to  which  tlie  probity  of  the  judge  stands 
exposed  are  the  same. 

2.  To  the  unobligati  veness  of  the  autlio- 
rity  here  given  to  the  jury,  are  the  interests 
of  justice  indebted  for  the  practicability  of 
giving  this  extension  to  the  application  made 
of  this  check. 

From  the  absolute  power  of  frustrating  the 
exercise  of  the  power  of  the  judge,  and  this 
in  every  one  of  the  numerous  stages  which  a 
cause,  in  a certain  degree  complex,  must  of 
necessity  go  through,  a mass  of  confusion,  and 
thence  of  injustice,  beyond  all  power  of  cal- 
culation, might  be  the  results.  But  forasmuch 
as,  with  the  exception  oftiie  power  of  allow- 
ing or  disallowing  appeal  in  certain  criminal 
cases,  no  obligatory  power  is  here  given  to 
this  section  of  the  puhlie-opinion  tribunal— in 
a word  no  functions  other  than  the  auditive, 
interrogative,  and  censorial  functions  — hence 
it  is,  that  from  the  magnitude  of  the  extent 
given  to  its  authority  over  the  whole  course 
of  the  suit  in  the  way  to  its  conclusion,  no 
such  nor  any  other  evil  can  arise. 

In  the  English  system,  whatever  be  the 
number  of  sittings  in  the  course  of  which,  on 
some  occasion  or  other,  a suit  comes  upon 
the  carpet,  — some  of  those  sittings  being  in 
public,  others  in  the  closet  of  the  judge,  or  of 
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this  or  that  one  of  his  subordinates,  — only  in 
one  of  those  sittings  is  a jury  introduced. 

Question  3.  Why  is  not  the  authority  of 
the  quasi-jury  here  extended  to  suummry 
sittings,  nor  thence  to  any  summary  suits  ? 

Answer Reason:  1.  Apprehension  of 

the  extent  of  the  demand  for  individuals  to 
act  as  quasi-jurymen,  were  such  extension 
given,  and  thence  of  the  mass  of  attendant 
vexation  and  expense. 

In  tlie  case  of  appointed  suits  heard  at  the 
appointed  sittings,  measures  can  all  along  be 
taken,  namely  in  the  preparatory  summary 
sittings  and  hearings,  of  the  quantity  of  quasi- 
jury time  necessary  to  be  applied  : and  of  the 
appointed  days,  the  place  in  the  calendar  may 
be  llxed,  and  in  so  far  as  the  judge-princi- 
pals have  power  insufficient,  judge-deputies 
provided  accordingly.  Not  so  iu  the  case  of 
the  summary  suits. 

The  power  of  the  judge  is  not  by  this 
omission  left  without  check.  In  the  first 
place  remains  the  check  imposed  by  the  body 
of  visitors,  for  the  maximization  of  wdiich 
arrangements  have  been  made  elsewhere. 

In  the  next  {)lace  comes  the  power  of  ap- 
peal here  provided.  This  appeal  is  not  from 
the  judicatoiy  of  a subordinate  to  a super- 
ordinate  judicatory,  but  from  one  judge  to 
another,  or  even  the  same  judge  at  another 
time  : at  which  other  time  the  quasi-jury  will 
form  a part  of  the  judicatory,  and  thus  the 
delay  and  expense  attached  to  local  distances 
will  not  he  incurred.  W'hether,  on  the  second 
and  more  deliberate  bearing,  the  judge  shall 
be  tlic  same  or  a different  one,  must,  it  should 
seem,  of  necessity  be  left  to  the  discretion  of 
the  judge.  If  at  the  summary  sitting  the 
judge  wasa  judge-dei)ute  permanent,  the  na- 
tural course  would  be,  that  at  the  appointed 
sitting  it  should  be  the  judge-principal:  the 
opposite  course  would  be  a sort  of  anti- 
climax. But  it  is  only  by  necessity  that  the 
judge-principal  stands  excused  from  serving 
on  the  summary  as  w'ell  as  on  the  appointed 
sittings  : and  so  far  as  he  does  thus  serve, 
the  appeal  thus  made  must  be  either  to  his  vir- 
tually subordinate  substitute,  or  to  himself. 

In  the  appeal  ab  eodem  ad  ciindem,  there 
is  not  in  this  case  either  absurdity,  danger 
to  justice,  or  even  innovation.  In  English 
equity  procedure,  what  is  called  a I'ehcaring 
is  no  uncommon  incident.  3'rue  it  is,  that 
in  one  case  of  a relicaring,  the  appeal  is  in 
effect  and  fact  from  the  first  judge  to  a diffe- 
rent one.  This  case  is  that  where  (a  change 
in  the  situation  of  chancellor  having  taken 
place)  lire  appeal  is  from  the  former  chan- 
cellor to  his  successor.  But  another  case  of 
a reheaiing  is,  where,  at  the  instance  of  a 
party,  the  same  chancellor  hears  a second 
time  arguments  on  the  same  subject-matter 
as  on  the  first. 

In  this  case  there  is  no  fraud  ; all  is  what 
it  seems  to  be.  The  fiaud  is,  where  the  ap- 


peal is  from  the  chancellor  himself,  to  a ju- 
dicatory of  which  he  is  not  only  a member, 
but  the  only  thinking  one — a judicatory  in 
which,  on  ordinary  occasions,  none  attend 
except  two  cyphers,  who  vote  as  they  see 
him  vote,  without  the  pretence  of  thinking: 
on  other  occasions,  none  attend  but  the  few 
sent  thither  by  some  latent  interest,  which, 
if  made  apparent,  would  show  them  to  be 
each  of  them  judge  in  his  own  cause. 

“ But,”  says  somebody,  “you,  in  whose  eyes 
these  same  individuals  are  not  unapt  to  bear 
a prominent  part  in  the  business  of  legisla- 
tion, on  even  an  unbounded  scale,  — can  you, 
with  any  consistency,  regard  them  as  unapt 
with  regard  to  a function  so  limited  in  its 
extent,  so  subordinate  in  its  importance,  as 
that  of  pronouncing  a yes  or  no  in  a case 
where  nothing  more  is  at  stake  than  the  fate 
of  this  or  that  individual  ?” 

Answ'er  : 1.  In  regard  to  the  power  I give 
to  them,  — it  is  under  the  pressure  of  neces- 
sity that  I give  it  to  them,  because  in  no 
other  hands  could  it  be  reposed  without  the 
absolute  certainty  of  its  being  abused. 

2.  In  the  case  of  the  pow'er  given  to  them 
as  to  the  choice  of  legislators  (in  no  instance 
whatever  is  any  power  of  legislation  given  to 
them,)  I leave  them  — as  according  to  all  ex- 
perience I may  without  danger  leave  them — . 
to  be  assisted,  and,  in  as  far  as  they  please, 
guided  by  general  reputation  : no  opinion,  no 
judgment  of  their  own,  are  they  in  that  case 
called  upon  to  pronounce.  But  in  this  case, 
no  judgment  can  any  one  of  them  pronounce 
which  is  not  his  own : no  less  direct  and 
complete  is  the  cognizance  taken  of  the  mat- 
ter in  their  situatioji,  than  in  his  situation 
is  that  of  the  judge.  In  the  forming  of  it,  no 
assistance  have  they  that  so  much  as  pro- 
fesses to  be  impartial,  other  than  tliat  of  the 
judge — of  that  very  functionary,  to  whose 
power  the  one  and  sole  use  of  them  is  to  a[>- 
ply  a check  — and  under  whose  guid:mcc,  in 
so  far  as,  without  forming,  in  relation  to  the 
matter  in  question,  an  opinion  of  their  own, 
they  commit  themselves,  their  function  is 
inefficient  and  useless. 

§ 9.  Interrogative  function. 

Persons  to  whom,  with  a view  to  the  ends 
ofjudicature  uny  member  of  the  quasi-jury  is 
authorized  to  address  questions,  arc  in  gene- 
ral all  other  actors  on  the  judicial  theatre. 

In  particular,  they  are  as  follows  : — 

1.  Any  party  to  the  suit  on  either  side;  to 
wit,  whether  in  his  quality  of  party  interest- 
ed, or  in  his  quality  of  party  testifying — or  in 
other  words,  litigant  witness. 

2.  A»ny  extraneou.s  witness. 

3.  Atiy  assistant,  non-professional  or  pro- 
fessional, of  any  party  on  either  side. 

4.  'I'he  pursuer-general,  or  any  de|vi(c  of 
his,  if  present,  whether  by  office  engaged  in 
the  particular  suit  in  question  or  not. 
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5.  TI)o  (lefendcr-geiuTal,  or  any  depute  of 
hi?,  wliether  by  odice  eiij^aged  in  the  particu- 
lar suit  in  question  or  not. 

6.  The  n'"istraf  or  his  deputy. 

7.  Any  feilow-niember  of  t!ie  same  quasi- 
jury. 

8.  The  ofTifiating  judge,  whether  principal 
or  depute. 

Correspondent  to  the  interrogative  func- 
tion on  the  one  part,  is  the  responsive  func- 
tion or  service  on  the  other  : of  an  exercise 
of  the  interrogative  function  on  the  one  part, 
the  object  is,  to  produce  an  exercise  of  the 
responsive  function  on  the  other. 

To  render  obligatory  the  exercise  of  the 
correspondent  responsive  function,  the  follow- 
ing are  the  qualities  which  must  have  place 
on  (he  part  of  the  discourse  uttered  in  the 
exercise  of  the  interrogative  function  : — 

1.  It  must  be  relevant;  it  must  bear  some 
assignable  relation  to  the  matter  in  ques- 
tion. 

'2.  It  must  be  apt ; it  must  be  such  that  an 
answer  given  to  it  may  be  eventually  in  some 
way  or  other  conducive  to  the  ends  of  judi- 
cature; it  must  not  be  frivolous. 

If  being  neither  irrelevant  nor  otherwise 
unapt,  the  interrogation  addressed  is  fol- 
lowed by  relevant  and  apt  responsion,  it  is 
well.  If  being  addressed  to  a person  other 
than  the  officiating  judge,  and  being  in  his 
eyes  relevant  and  apt,  such  responsion  as  in 
his  judgment  is  relevant  and  apt  fails  of 
being  given  to  it,  — the  judge  wall  apply  his 
power  to  the  exaction  of  such  answer,  ac- 
cording to  the  situation  of  the  non-complying 
individual. 

If  it  be  a party,  he  will  give  him  to  under- 
stand, that  of  non-compliance  the  eifect  may 
be  the  loss  of  the  suit : t hat  is  to  say,  if  it  be 
en  the  pursuer’s  side,  the  non-performance  in 
the  whole  or  any  part,  of  the  service  demanded 
by  the  suit ; if  on  the  defender’s  side,  the 
rendering  of  such  service  in  the  whole  or  in 
part,  in  so  far  as  the  rendering  it  W'ill  be  at 
the  expense  of  the  non-co,mplier  : and  such, 
accordingly,  in  the  case  of  necessity,  is  the 
arrangement  that  may  be  made. 

If  it  be  an  assistant,  professional  or  un- 
professional, of  a party,  and  in  the  declared 
opinion  of  the  judge  such  non-compliance  has 
for  its  cause  (especially  if  it  be  in  concert 
w'ith  the  party)  the  endeavour  to  save  a 
party,  he  being  in  the  wrong,  from  loss  of 
suit  fis  above,  intimation  may  be  made  to  him, 
that  in  relation  to  the  interest  of  the  party 
in  the  suit,  such  non-compliance  will  have 
the  same  effect  as  if  it  had  been  by  the  party 
himself  that  it  had  been  manifested  : and 
such,  accordingly,  in  c<ise  of  necessity,  is  the 
arrangement  that  may  be  made. 

If  it  be  a pursuer-general,  or  defender- 
general,  or  the  registrar,  or  their  deputes 
respectively,  the  judge  will  cause  make  a 
minute  ui  tenniniti,  of  such  discourse  as  by 


the  several  persons  who  took  part  in  it  was 
employed  ; which  nnnute  will  constitute  an 
article  in  (he  incidental  complaint  book. 

So  if  it  be  a fellow-member  of  the  quiisi- 

i“D'-  . . . , 

So  if  it  be  the  officiating  judge. 

§ 10.  Opinalive  function. 

The  judge’s  recapitulatory  statement,  opi- 
native  decree,  and  imperative  decree,  having 
been  delivered, — thereupon  comes  the  qua- 
si-jury’s function — the  opinative  function, 
having  for  its  subject-matter  the  two  above- 
mentioned  decrees  of  the  judge.  Of  this 
function  the  exercise  is,  in  the  nature  of  the 
case,  susceptible  of  any  one  of  the  following 
shapes,  and  in  any  one  of  these  shapes  they 
are  equally  free  to  exercise  it : — 

1.  Ex[iress  refusal  to  pronounce  any  opi- 
nion. 

2.  Consent  to  the  wdiolc,  tacitly  given. 

3.  Consent  to  the  whole,  expressly  given. 

4.  Dissent  to  the  whole,  expressly  given, 
but  wdthout  proposal  of  substitute  or  amend- 
ment. 

5.  Dissent  to  a part,  expressly  given,  but 
without  proposal  of  amendment. 

6.  Dissent  to  the  whole,  with  proposal  of 
substitute. 

7.  Dissent  to  a part,  witli  proposal  of  a- 
mendment. 

Tlie  opinion  of  the  quasi-jury  being  in  one 
or  other  of  these  shapes  made  known,  entry 
is  accordingly  made  on  the  record  by  the  re- 
gistrar, stating  the  shape  in  which  it  was  so 
made  known  : silence,  after  {iresentation  of 
all  these  several  shapes  to  their  option,  and 
a sufficient  pause  for  the  expression  of  it, — 
silence  being  taken  for  tacit  and  universal 
consent. 

If  to  the  whole,  or  to  a part,  any  substi- 
tute or  amendment  is  proposed,  the  judge 
either  assents  to  it,  and  changes  or  amends 
his  decree  or  decrees  accordingly,  or  declines 
doing  so  : in  either  case,  entry  accordingly  is 
made  on  the  record. 

In  the  three  first  - mentioned  cases,  — 
namely,  express  refusal  to  pronounce  opinion, 
consent  tacit,  and  consent  express, . — execu- 
tion in  virtue  of  and  conformity  to  the  judge’s 
imperative  decree,  unless  appeal  be  made, 
follows  of  course. 

In  the  four  last-mentioned  cases,  unless 
appeal  be  made,  it  rests  with  the  judge  to 
cause  execution  to  have  place : if  appeal  be 
made,  it  takes  its  course  in  these  four  cases, 
as  it  would  have  done  in  any  of  the  three 
first. 

As  to  the  appeal,  in  what  cases  it  shall, 
and  in  what  cases  it  shall  not  have  the  effect 
of  obliging  the  judge-immediate  to  stay  exe- 
cution, will  be  found  determined,  regard  be- 
ing had  to  the  several  particular  cases  in  the 
penal  and  non-penal  codes. 

If  from  non-compliance  with  any  substi- 
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tution  or  amemlment  proposed  by  a quasi- 
jury, irreparable  damage  will  ensue,  while 
from  compliance  equiponderant  damage  will 
not  ensue, — the  judge  will  in  this  case  regard 
himself  as  bound  to  make  exercise  of  his  sus- 
pensive, or  say  execution-staying  function,  to 
that  effect. 

Only  in  the  case  of  its  being  the  act  of 
the  quasi-jury  in  its  collective  capacity,  can 
entry  be  made  of  dissent  in  any  one  of  its 
four  shapes  as  above  ; but  the  act  of  the  ma- 
jority of  the  jury  is  the  act  of  the  jury  — 
of  the  jury  in  its  collectire  capacity. 

To  a minority  of  the  jury  on  this  occa- 
sion, as  to  all  j)ersons  on  all  other  occasions, 
the  press  is  open  for  the  reception  of  the  free 
expression  of  their  sentiments. 

On  being  thereto  requested  by  the  quasi- 
jury,  the  pursuer-general  present  is  expected 
to  lend  his  assistance  to  the  purpose  of  giv- 
ing apt  form  to  any  such  proposed  substituted 
decree  or  amendment,  as  above. 

So,  the  defender-general. 

Under  the  dominion  of  unwritten  law, 
called  also,  jurisprudential  law,  the  question 
of  law  to  be  determined  is  — what,  on  the  in- 
dividual occasion  in  question,  arc  those  terms 
of  the  law'  which  (in  default  of  all  relevant 
law  made  by  the  legislature)  may  with  most 
propriety,  as  if  it  had  been  made  by  the  legis- 
lator, be  made  by  the  judge  — as  being  most 
analogous  to  the  tenor  of  the  rule  of  action 
W'hicli  has  place  in  the  political  community 
in  question  — statute  law  and  jurisprudential 
law  taken  together. 

The  question  of  fact  is  either  an  absolute 
question  or  a comparative  question.  A com- 
parative question  is  a question  concerning  de- 
gree ; an  absolute  question  of  fact  is  every 
question  in  which  the  consideration  of  degree 
has  no  part.  Degrees  are  either  degrees  of 
quantity  or  degrees  of  quality.  Degrees  of 
quantity  are  no  otlierwise  determinably  ex- 
jiressive  in  any  absolute  form  than  by  num- 
bers. Every  absolute  question  of  fact  may, 
without  reg.ird  to  quantity,  be  so  worded  as 
to  be  susceptible  of  a true  answer,  either  by 
a yes  or  a ?/o.  A question  concerning  quan- 
tity admits  of  as  many  answers  as  there  are 
degrees  in  the  scale  in  question,  numbers,  or 
series  of  numbers,  contained  in  it,  of  w'liieh 
it  is  assumed  that  on  the  occasion  in  question 
some  one  or  other  is  the  proper. 

A question,  the  answer  to  which  is  either 
puilti/  or  not  (/uiltt/,  is  a question  concerning 
law  and  fact  combined.  In  the  answer  ex- 
pressed by  the  word  (juilli/,  two  assertions 
are  contained;  namely — 1.  The  individual 
in  question,  at  the  time  and  place  in  question, 
or  at  any  rate  at  some  time  and  place,  did 
perform  a certain  act,  positive  or  negative. 

2.  The  act  pi  rformed  is  of  the  number  of  those 
which  stand  interdicted  by  some  portion  of 
law',  namely,  Icgislatoriully  existing  law,  or 
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by  the  judge  in  question  may  and  ought  to 
be  considered  as  interdicted  by  a portion  of 
imaginary  law,  to  be  made  by  him  for  the  pur- 
pose. 

E.xamples  of  scale  of  quantities : — 1.  Mo- 
ney : as  W'bere  a fixation  is  to  be  made  of  the 
sum  to  be  transferred  from  a defendant  to  a 
pursuer,  in  compensation  for  loss  or  injury  ; 
or  from  defendant  to  the  public,  in  the  name 
of  punishment. 

2.  Time  : as  when,  in  case  of  chronical  pu- 
nishment, a fixation  is  to  be  made  of  the  length 
of  time  during  which  it  sb.'ill  continue:  say 
banishment,  confinement,  imprisonment. 

§ 1 1.  Warrant  for  Appeal. 

If  to  a set  of  men  thus  composed,  any  dc- 
terminalely  elTicicnt  power  be  lit  to  be  given, 
a case  in  which  it  may  be  of  use  to  give  it 
is,  the  giving  admission  to  the  faculty  of  ap- 
peal, divested  of  tbe  inconveniences  naturally 
attached  to  it,  in  those  criminal  cases  in  wbieli, 
if  left  at  the  option  of  the  defendant,  it  would 
be  sure  to  I)e  made  byall  who  were  guilty,  and 
in  so  far  produce  much  vexation  to  the  in- 
jured, without  benefit  to  the  criminal.  Among 
tlicse  are  such  as  are  at  the  same  time  of  the. 
most  mischievous  kind  and  tbe  most  frequent 
occurrence  : in  particular,  olfences  of  the  pre- 
datory kind,  when  committed  by  habitual, 
and  as  it  were  profes.sed  depredators,  espe- 
cially if  accompanied  with  homicide,  house- 
breaking, or  personal  violence  or  menace. 

In  a case  of  this  sort,  appeal,  if  allowed, 
will  come  in  a manner  of  course : it  will 
come  for  tbe  sake  of  the  delay  ap[)lied  to 
the  punishment,  and  the  chance  which  all 
delay  affouls,  or  appears  to  alFord,  of  ultimate 
escape. 

But  by  every  appeal,  sulfering  is  by  the 
innocent  and  injured  almost  constantly  ex- 
[lerienrcd.  Under  the  woi'st  system  in  exist- 
ence, tlie  instances  in  which  a [)er.son  really 
innocent  is  condemned,  ajid  in  consequence  of 
condemnation  actually  made  to  sufi'er  punish- 
ment, are  proba!)ly,  comparatively  s|>eaking, 
very  rare : rai  e even  under  the  system  of 
secret  procedure  acted  nponiji  despotic  states; 
still  more  rare  under  the  system  of  publicity 
wliicb  has  place  in  England,  and  elsewhere 
under  Engli.sh-bred  law.  Under  the  here  [U'o- 
posed  sy.stcm,  with  such  checks  as  are  liere 
applied  to  the  jiurpose  of  securing  moral  apti- 
tude on  the  part  of  the  judge,  they  may,  it 
is  hoped,  be  reasonably  expected  to  be  still 
more  so. 

At  the  same  time,  a state  of  things,  in 
which  it  lies  in  the  absolute  power  of  a single 
person  in  the  situation  of  judge  (even  nith 
his  moral  aptitude  thus  checked  and  guarded,) 
to  subject  a human  being,  perhajis  iimncent, 
to  tlie  extremity  ol  allowed  piini.shmcnf,  is  a 
state  of  tilings  which  to  a hitman  mind  eiin- 
not  but  present  consiiierahle  alarm. 
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But  tlie  state  of  things  in  which  claims  of 
this  sort  are  not  only  so  probable,  but  so  ex- 
tensively felt,  is  a statc  of  things  which,  untler 
a system  of  which  the  present  proposed  code 
forms  a part,  would  scarcely  in  any  instance 
have  place.  This  state  of  things  is  one  in 
which  punishment,  in  its  nature  absolutely 
irreparable,  is  lavished,  either  with  the  most 
savage  and  deliberate  cruelty,  or  with  the  most 
tlioughtless  extravagance.  There  is  but  one 
inode  of  punishment,  the  mischief  of  which  is 
absolute  and  totally  irreparable  — and  that  is 
mortal  punishment. 

For  argument’s  sake,  instead  of  mortal  pu- 
nishment, suppose  even  mutilation  employed, 
— mutilation  even  in  parts  or  organs  more  than 
one.  Not  altogether  unsusceptible  of  repara- 
tion would  even  this  punishment  be  : for,  for 
sutTcring  in  this  shape,  reparation,  and  to  a 
very  wide  extent,  is  almost  everywhere  ac- 
tually in  ii.se  : witness  this,  in  tlie  pensions 
granted  in  the  sea  or  military  service  ; and  it 
is  a matter  generally  understood,  that  by  the 
individuals  by  whom  on  thisaccount  reparation 
in  this  shiipe  and  degree  is  received,  it  is  not 
unusually  regarded  as  adequate  ; insomuch 
that  if  asked,  whether  for  the  same  reparation 
they  would  originally  have  been  content,  or 
would  now,  if  it  were  to  do  over  again,  be 
content  to  be  subjected  to  the  same  suffering, 
tlie  answer  would  be  in  the  affirmative. 

The  temperament  here  proposed  is  accord- 
ingly, that  in  such  instances,  in  regard  to  those 
criminal  cases  of  the  higher  order  which  are 
of  the  highest  degree  of  frequency,  appeal 
should  not  in  general  be  admitted  : but  that, 
on  a certificate  given,  either  by  an  entire  quasi- 
jury, or  by  a portion  of  it,  or  say  perhaps,  in 
.some  cases,  even  by  a single  quasi-juryman, 
that  in  his  opinion  innocence  is  certain,  or 
culpability  doubtful,  appeal  should  be  allowed 
to  be  made. 

Of  an  arrangement  of  this  sort,  one  effect, 
it  cannot  be  denied,  w'ould  be  the  putting  it 
in  the  power  of  a criminal,  by  means  of  a 
briiie  given  to  a quasi-juryman,  or  to  the 
number  of  quasi-jurymen  in  question,  to  ob- 
tain a certain  quantity  of  delay  in  the  execu- 
tion of  the  sentence. 

Of  appeal  in  highly  criminal  eases,  in  gene- 
ral, what  shall  be  the  effect  ? Tlie  appellate 
judicatory — shall  it  pronounce  its  decree  upon 
the  bare  view  of  the  evidence,  reported 
from  the  immediate  judicatory  ? — x'call  it,  of 
course,  try  the  cause  over  again,  by  hearing 

evidence  as  if  none  had  before  been  given  ? 

or  shall  it  have  the  option  between  the  re- 
ported evidence  and  the  giving  a fresh  hear- 
ing to  the  evidence?  On  the  choice  between 
these  three  courses,  it  is  manifest  how  much 
would  depend,  and  how  considerable  between 
them  respectively  might  be  the  difference  in 
point  of  effect. 

So  likewise  as  to  the  nature  of  the  offence, 
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whether  it  has  or  has  not  anything  in  it  of 

a constitutional  character. 

§ 12.  Costs  of  quasi-trial. 

Of  the  quasi-jury,  the  expense  taken  in  all 
its  parts  is  very  considerable : it  is  composed 
of  the  evils  correspondent  and  opposite  to  the 
collateral  ends  of  judicature,  namely,  delay, 
vexation,  and  useless  expense. 

This  considered,  two  consequences  fol- 
low : — 

1.  One  is,  that  when,  in  the  judgment  of 
those  who  have  any  interest  in  the  suit,  this 
check  with  its  expense  is  needless,  the  ex- 
pense ought  not  to  be  incurred. 

2.  Another  is,  that  in  so  far  as  the  evil  con- 
sisting of  the  expense  is  preponderant  over 
the  good  consisting  in  the  security,  neither 
in  this  case  ought  it  to  be  employed. 

Hence  a proposition  which  may  naturally 
enough  appear  incontrovertible  at  first  sight 
is,  that  if  no  one  of  the  parties  conceive  him- 
self to  have  any  ground  of  complaint  against 
the  conduct  of  the  experienced  judge,  there 
can  be  no  use  W'hatever  in  clogging  the  ope- 
ration by  a multitude  nu^e  or  less  conside- 
rable of  unexperienced  ones. 

If  to  the  justice  of  these  observations 
there  be  anything  to  oppose,  it  must  be  on 
this  ground,  or  some  such  ground  as  this,  — 
namely,  that  by  reason  of  the  relative  igno- 
rance and  inexperience  of  a party,  it  may 
happen,  that  though  the  conduct  of  the  judge 
has  been  unapt,  and  that  to  such  a degree 
as  to  have  been  productive  of  misdecision  to 
the  injury  of  the  party  in  question,  yet  by 
reason  of  his  own  relative  inaptitude,  it  may 
be  out  of  his  power  to  determine,  whether  in 
that  same  conduct  there  has  been  or  has  not 
been  anything  unapt';  or  else,  that  by  timidity 
I — by  fear  of  incurring  the  resentment  either  of 
the  judge  in  question,  or  of  the  class  of  men 
to  which  the  judge  belongs,  he  may  be  effec- 
tually prevented  from  availing  himself  of  any 
such  security  as  that  in  question,  supposing 
it  here  to  have  given  him  the  faculty  of  em- 
ploying it ; or,  lastly,  that  by  indigence,  it 
may  happen  to  him  to  be  incapable  of  making 
use  of  it. 

To  the  order  for  quasi-trial,  the  judge  adds, 
in  relation  to  the  expected  costs  thereof,  such 
orderas  the  nature  of  the  case — consideration 
had  of  the  pecuniary  circumstances  of  the 
several  parties  — appears  to  him  to  require. 
The  options  are  as  follows  : — 

1.  He  leaves  the  burthen  of  costs  in  its 
natural  seat ; leaving  it  to  each  party  to  bear 
his  own  part  of  it. 

2.  In  case  of  need,  he  requires  a party  or 
parties  on  one  side,  to  make  advance  of  money 
on  this  account,  in  any  proportion,  in  favour 
of  a party  or  parties  on  the  other. 

His  care  will  be,  not  to  suffer  the  addif  iona. 
delay,  vexation,  and  expense,  to  be  employed 
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by  the  party  who  can  best  endure  it,  as  an 
instniment  for  the  oppression  of  one  who  can 
least  endure  it. 

§ 13,  Features  in  jury-trial  here  discarded. 

First  come  the  features  of  jury  procedure  ; 
and  under  tlie  head  of  each  of  them  the  op- 
posite state  of  things  here  will  be  briefly  un- 
dernoted. 

These  may  be  distinguished  into  such  as 
are  regarded  as  being  productive  of  evils  op- 
])osite  to  rectitude  of  decision,  the  main  end 
of  justice — -and  such  as  are  regarded  as  pro- 
diictive  of  evils  opjiosite  to  the  collateral 
ends  of  justice,  namely,  needless  delay,  vex- 
ation, and  expense. 

1.  In  a jury,  number  of  persons  twelve. 
In  a quasi-jury,  not  more  than  three. 

2.  Of  a jury,  on  failure  of  instantaneous 
agreement,  forced  transference  to  a closed 
room : no  other  persons  present  at  their  de- 
liberation. Of  a quasi-jury,  no  such  trans- 
ference, unless  they  desire  it,  or  one  of  them 
desires  it. 

3.  In  the  case  of  a jury,  immediately  be- 
fore the  commencement  of  the  hearing,  — a 
solemn  promise  exacted  of  each,  to  dec.lare 
an  opinion  on  one  side  of  the  question,  what- 
ever it  be,  or  on  the  other  side.  On  the  part 
of  a quasi-jury,  no  such  promise  is  exacted 
or  received. 

Note  that,  on  every  question  in  relation 
to  an  o[)inion,  and  that  which  is  in  contra- 
diction to  it,  the  po5sil)le  states  of  the  mind 
are  three ; namely,  decision  on  the  alfirma- 
tive  side,  decision  on  the  negative  side,  and 
indecision : and  of  this  last  state,  the  exern- 
plitication  will  be  the  more  frequent,  the  less 
the  degree  of  instruction  is  on  the  part  of 
those  to  whom  the  question  is  put.  As  for 
example,  speaking  of  an  individual  in  the 
character  of  defendant  in  a penal  suit,  ques- 
tions no  more  than  two  : Is  he  guilty  ? — or. 
Is  he  not  guilty  ? Answers  which  the  nature 
of  the  case  admits  of,  three;  namely.  Guilty, 

j.  e.  my  opinion  is,  that  he  is  guilty Not 

guilty,!,  e.  my  opinion  is,  that  he  is  not  guilty ; 
or.  I have  not  been  able  to  form  an  opinion 
whether  he  is  guilty  or  not.  Of  the  real  state 
of  the  man’s  mind,  one  or  other  of  these  an- 
swers cannot  fail  to  be  the  true  expression. 
The  true  one  will  be  this  third  state,  as  often 
as  the  same  opinion  fails  of  being  entertained 
by  all  of  them,  unless  a decided  disagreement 
has  place  — one  or  more  entertaining  the  po- 
sitive opinion,  the  other  or  others  the  nega- 
tive. But  for  this  absence  of  all  opinion, 
frequent  as  it  cannot  but  be,  the  law  has  not 
provided  any  expression;  the  consequence  is, 
that  in  the  instance  of  every  one  of  the  jurors 
who  has  found  himself  unable  to  foi  in  a de- 
ei<ied  opiinon  on  either  of  the  two  opposite 
si<les,  the  promise  whicli  the  law  has  forced 
him  to  make  is  violated. 


To  the  conception  of  the  founders  of  Ro- 
man law,  this  natural  state  of  the  mind  had 
irresented  itself : a form  of  words,  namely. 
Non  liquet,  had  accordingly  been  provided  by 
them  for  the  expression  of  it.  But  obvious 
as  is  the  conception,  on  the  part  of  the  foun- 
ders of  English  law  in  this  particular,  the 
state  of  mind  was  too  barbarous  to  admit  of 
it.  No  distinction  did  they  know  of  between 
decision  and  indecision.  As  little  percep- 
tible to  them  was  the  distinction  between 
unconscious  and  self-conscious  misdecision  — 
between  blameless  error  and  intentional  in- 
justice. Supposing  the  decision  erroneous, 
the  conclusion  was,  that  those  who  joined  in 
it  could  not  but  be  conscious  of  its  being  so. 
Accordingly,  by  tbe  verdict  of  a second  jury, 
to  punish  the  first  jury  with  one  and  the  same 
punishment  in  every  case,  and  that  a punish- 
ment involving  utter  ruin,  was  a practice  as 
common  as  that  of  simply  sending  the  ori- 
ginal suit  to  a second  jury  is  at  present. 

4.  A declaration  of  an  opinion  on  the  one 
or  on  the  other  of  the  o[>posite  sides  of 
every  question  (except  in  the  case  of  a spe- 
cial verdict)  — which  declaration  is  conse- 
quently— on  the  part  of  ever}  one  whose 
opinion  fails  of  being  exactly  the  very  opinion 
dccbired  as  and  for  the  opinion  of  the  whole 
— false:  and  the  correspondent  promise  vio- 
lated. 

In  cases  styled  civil,  a verdict  styled  special 
is  admitted.  But  in  ca.ses  styled  criminal 
(not  to  speak  of  those  styled  civil,)  no  such 
verdict  can,  without  the  concurrence  of  the 
judge,  be  admitted:  and  in  this  case,  too. 
of  a special  verdict,  the  same  declaration  of 
unanimity  as  in  the  case  of  a general  verdict 
is  Indispensable. 

In  speaking  of  the  verdict  of  a jury,  the 
language  universally  employed  is,  as  often 
as  any  such  difference  of  opiiiion  has  place, 
undeniably  false : what  is  said  is,  that  it  is 
unanimous;  that  is  to  say,  that  they  are  all  of 
one  mind.  To  render  the  expression  true,  it 
would  be  necessary  to  substitute  to  the  word 
unanimous,  some  such  word  as  univoral,  all 
of  one  voice  — all  joining  in  tbe  voice  of  the 
foreman,  where,  as  for  example,  in  a case 
called  criminal,  the  words  he  pronounces  are, 
(juilty,  or  not  guilty. 

In  the  case  of  a quasi-jury,  no  such  univo- 
cality  is  exacted. 

5.  To  the  promise  thus  made  — the  pro- 
mise made  by  every  man,  that  his  opinion 
shall  be  the  same  as  that  declared  by  tbe  fore- 
man, is  attached  a leligious  ceremony,  by 
which  it  is  converted  into  an  oath.  The  cere- 
mony consists  in  a man’s  saying.  So  help  me 
God,  aud  thereupon  kissing  a book,  which 
tor  this  purpose  has  been  put  into  liis  hand. 

The  promise  having  been  thus  converted 
into  what  is  called  an  oath  (" though  with 
more  propriety  it  might  be  called  a vou-,) 
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every  violation  of  it  is  tlicreby  converted  into 
an  act  of  perjury. 

In  tire  case  of  a quasi-jnry,  no  oath  is  au- 
iniiiistercd  ; no  perjury  therefore  can  have 
place. 

6.  In  case  of  disagreement,  copinnemcnt  in- 
flicbed  on  all,  until  a universal  declaration  ot 
agreement  has  been  produced  on  the  part  of 
every  one  of  them  : confinement  accompanied 
with  circumstances  of  unendurable  and  con- 
sequently never  endured  aflliction,  such  as 
convert  it  into  torture.  Torture-inastei,  the 
judge:  the  torture  being  continued  till  they 
all  join  in  declaring  an  opinion  dictated  by 
him,  or  in  his  default,  any  one  of  the  jury — 
until  they  all  join  in  that  one  of  the  two  de- 
cisions which  is  dictated  by  him. 

If  the  verdict  they  come  out  with  is  not 
agreeable  to  the  judge,  he  sends  them  back 
again  till  they  are  agreed;  and  this  he  does 
as  often  as  he  pleases.  Of  late,  the  functions 
of  torture-master  in  this  way  have  not  fre- 
quently been  performed  by  the  judges:  but 
there  is  nothing  to  hinder  it,  and  it  may  be 
administered  for  any  length  of  time. 

Whether  this  function  be  or  be  not  ad- 
ministered by  the  judges,  it  may  on  any 
occasion  be  administered  by  any  one  of  the 
jurymen  to  all  the  rest. 

The  ceremony  is  to  make  every  one  of 
them  keep  his  promise  : the  torture  is  to 
make  some  of  them  break  it.  Tlie  torture 
h:is  always  been  more  powerful  than  the 
ceremony.  So  plainly  irresistible  is  tlie  pos- 
sible amount  of  it,  that  the  actual  scarcely 
ever  amounts  to  anything  more  than  a com- 
paratively slight  tempoiary  uneasiness. 

Thus  it  is,  that  for  m:iking  eleven  good 
men  and  true  (for  such  is  their  appellation) 
perjure  themselves,  the  equivalent  of  the 
prick  of  a pin  sufRces. 

In  the  case  of  the  quasi-jury,  production 
of  perjury  being  no  part  of  the  danger,  nei- 
ther in  that  shape  nor  in  any  other  — neither 
by  the  judge  nor  by  a quasi-juror,  is  any  such 
function  as  that  of  a torture-master’s  allowed 
to  be  exercised. 

7.  Concealment  of  what  passes  — conceal- 
ment from  all  but  the  patients,  while  the  tor- 
ture is  at  work.  The  time  is  supposed  to  be 
passed  in  deliberation  : but  for  this  supposi- 
tion, however,  the  nature  of  the  case  furnishes 
not  any  apparently  strong  ground.  If  the 
contest  were  a contest  between  understand- 
ing and  understanding,  yes  : but  the  under- 
standing has  nothing  to  do  in  the  business; 
the  contest  is  between  will  and  will ; the 
question  is,  who  is  likely  to  endure  the  in- 
convenience? for  whoever  it  be  by  whom  it 
is  longest  endured,  by  that  one  are  the  terms 
of  the  verdict  determined  : the  victory  is  to 
him  by  whom  the  part  of  an  obstinate  man 
is  acted  with  the  most  success.  To  the  ar- 
guments urged  by  professional  advocates  on 


the  part  wliich  be  espouses,  it  is  not  likely 
that  under  sucli  circumstances  any  in:iteri:il 
and  efRcieiit  addition  should  be  made  by  biin 
whose  determination  is  to  conquer  or  die. 

In  the  case  of  tlie  quasi-jury,  of  course  no 
such  concealment  can  Inive  place. 

8.  Responsibility  to  the  power  of  the  le- 
gal sanction  excluded  altogether  : punibility, 
none. 

A quasi-juror  is,  in  case  of  self-conscious 
delinquency,  punishable. 

9.  Responsibility  to  the  public-opinion  tri- 
bunal, if  not  excluded  altogether,  minimized : 
nothing  but  the  bare  verdict,  guilty  or  not 
guilty,  being  exposed  to  the  public  eye.  The 
grounds  of  it  being  thus  covered  by  impene- 
trable darkness,  what  blame  can  under  such 
circumstiinees  be  passed  is,  in  the  instance 
of  each  one,  reduced  to  next  to  nothing,  by 
the  multitude  of  those  amongst  whom  it  is 
shared. 

Could  but  the  light  of  publicity,  by  some 
such  power  as  that  of  the  Devil  upon  two 
Sticks,  be  regularly  thrown  upon  the  business 
of  this  well-closed  theatre,  the  scenes  that 
would  be  exhibited  would  be  such  as  would 
be  enough  to  dry  up  the  stream  of  eloquence 
now  so  perpetually  poured  forth  upon  this 
matchless  fruit  of  the  wisdom  of  English  an- 
cestors. This,  however,  is  physically  imt)Os- 
sible.  Laid  open  indeed  to  the  public  might 
everything  be  that  passed;  but  the  scenes 
which  in  that  case  would  be  exhibited,  would 
have  little  resemblance  to  those  which  have 
place  among  a set  of  men,  in  whose  instance 
the  sense  of  common  distress  and  common 
weakness  could  scarcely  fail  to  be  productive 
of  mutual  indulgence  and  prudential  silence. 
Cut  of  a school  thus  circumstanced,  tales  of 
ridicule  arc  in  little  danger  of  being  told. 

In  the  case  of  a qiiasi-jury,  in  the  instance 
of  any  one  of  its  three  members,  to  whose 
mind  an  observation  which  he  is  desirous  of 
cornnuinicating  to  his  colleagues  hfis  present- 
ed itself,  — if  it  be  thepleasure  of  the  othc'isto 
hear  him,  they  retire  for  that  purpose.  In  the 
judicatory  itself  they  cannot  continue,  be- 
cause that  would  be  incompatible  with  ulte- 
rior business.  A retiring  room  is  provided  for 
them ; and  as  to  the  giving  admission  to  such 
other  persons  as  tlie  room  will  hold,  (he  dif- 
ference between  the  giving  and  withholding 
it,  docs  not  present  itself  as  being  of  much 
importance. 

CHAPTER  XXVII. 

RECAPITULATORY  EXAMINATION,  OR 
QUASI-TRIAL. 

In  certain  cases,  superadded  to  the  usual  ex- 
amination of  the  evidence,  is  another,  styled 
a recapitulatory  examination,  in  which  cases 
the  preceding  examination  is  for  distinction’s 
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sake  styled  the  original  examination.  Sy- 
nonymous to  recapitulatory  examination  is 
quasi-trial,  as  being  before  a quasi-jury. 

At  the  recapitulatory  examination,  what- 
soever evidence  was  received  in  the  course  of 
the  original  examination  at  one  or  any  greater 
number  of  sittings  and  liearings,  is  received  a 
second  time,  and  if  possible  altogether,  at 
one  and  the  same  sitting;  no  adjournment 
being  made,  unless  at  that  sitting  the  time 
capable  of  being  employed  at  one  sitting  be 
exhausted. 

At  the  recapitulatory  examination,  no  evi- 
dence is  received  which  was  not  received  at 
the  original  examination. 

At  the  recapitulatory  examination,  the 
question  of  law  may,  at  the  desire  of  a party 
on  either  side,  be  reconsidered. 

The  original  examination  was  performed 
by  a judge  acting  singly.  No  recapitulatory 
examination  is  performed  except  before  a 
quasi-jury.  The  judge  has  them  for  asses- 
sors. To  bring  the  suit  under  the  cognizance 
of  this  section  of  the  public-opinion  tribunal, 
is  one  principal  purpose  of  this  second  exa- 
mination. 

Exceptions  excepted,  by  what  judge  so- 
ever, whether  principal  or  depute,  the  origi- 
nal examination  was  performed,  so  may  the 
recapitulatory. 

The  cases  in  which  a recapitulatory  .exa- 
nii)iation  has  place,  are  the  following  : — 

1.  Where,  for  his  own  satisfaction  or  that 
of  the  public,  the  judge  himself  desires  it : 
for  his  own  satisfaction,  to  wit,  that  the  se- 
veral portions  of  evidence  which  had  been 
received  on  the  original  examination  may  be 
re-exhibited,  confronted,  compared,  and  re- 
considered. 

2.  Where,  on  either  side,  any  party  is  de- 
sirous that  it  should  have  place. 

In  certain  cases,  consideration  had  of  the 
necessary  severity  of  the  punishment,  and  the 
probable  helplessness  of  the  class  of  persons 
most  liable  to  be  exposed  to  it,  tlie  law,  for 
the  better  security  of  the  defendant,  requires 
the  check  of  a quasi-jury  to  be  applied  to 
the  power  of  a judge. 

When  the  original  exa7nination  has  been 
gone  through,  it  will  rest  with  the  judge 
cither  to  pronounce  the  definitive  opinative 
decree,  or  to  appoint  a recapitulatory  exami- 
minafion  ; adding,  in  this  case,  the  day  on 
which,  and  the  judge  by  whom  it  shall  be 
performed. 

The  opinative  decree  [irononnced,  together 
with  the  imperative  decree  grounded  on  it,  — 
it  will  rest  with  parties  oii  both  sides  either 
to  acquiesce  in  it,  or  to  niiike  requisition  for 
a recapitulatory  examination  : which  exami- 
nation will,  at  the  requisition  of  any  party, 
he  i'.ccordingly  performed,  unless  (jrepoiule- 
rant  evil  in  any  sliape  shall  have  been  shown 
as  resulting  from  it ; for  example,  intclcrabls 


expense  to  any  party,  or  in  consequence  of 
the  delay,  a los.s  of  evidence.  A requisition 
for  this  purpose  differs  from  an  appeal  in  the 
ordinary  sense  of  the  word,  no  otherwise  than 
in  this,  namely,  that  it  may  be  from  the  judge 
in  question  at  one  time,  to  the  same  judge  at 
another  time  : and  by  this  qnasi-appeal,  the 
expense,  delay,  and  vexation,  produced  by 
the  transferenee  of  parties  and  evidence,  to 
another  and  commonly  more  distant  judica- 
tory, is  here  saved. 

If  appointment  made  of  the  recapitulatory 
examination  be  on  the  (lart  of  the  judge  spon- 
taneous, it  will  be  desirable,  if  the  other  binsi- 
ness  of  the  judicatory  permit,  that  the  judge 
by  whom  it  coiries  to  be  performed  should  be 
the  judge  by  whom  the  original  examination 
was  performed.  By  the  recollection  of  the 
lights  afforded  by  the  original  examination, 
especially  in  respect  of  consistency  and  in- 
consistency as  between  the  testimony  given 
by  a witness  on  the  one  occasiim,  and  the 
testimony  given  on  the  other  occasion  by  that 
same  individual,  additional  clearness,  correct- 
ness, and  completeness,  may  frequently  be 
given  by  the  conception  formed  on  the  later 
occasion  by  the  judge. 

When  by  the  judge  no  recapitulatory  exa- 
mination is  desired,  he  so  declares,  a?id  there- 
upon pronounces  his  definitive  decrees:  pul- 
ing it  at  the  same  time  to  each  of  the  several 
j>arties,  whether  it  be  his  desire  to  have  such 
examination  or  not : if  of  any  one  of  them  tlio 
answer  be  forthwith  in  the  allirmative,  a day 
aird  hour  arc  thereupon  appointed:  if  by  any 
one,  time  for  consideration  is  requested,  a day 
and  hour  are  appointed  for  the  answer ; and 
in  the  event  of  its  being  in  the  alfimiaiive, 
the  appointment  of  day  and  hour  for  tlic 
quasi-trial  remains. 

Till  such  answer  is  given,  the  decrees  arc 
declared  provisional : wl’.en  tlie  answi.-r  is 
given  in  the  negative,  they  arc  declined  pe- 
remptory. 

If  it  be  at  the  requisition  of  a party,  it 
may  be  matter  of  doubt  and  discussion,  ^vhe- 
ther  on  tlie  latter  occasion  it  lie  better  tliat 
the  judge  be  the  same,  or  a different  one. 
To  set  agiiinst  the  advantages  of  identity  iis 
above,  there  may  in  this  ease  be  the  disad- 
vantage resulting  from  mutual  dissatisfaction 
as  between  party  and  judge  ; the  danger  lest, 
from  the  dissatisfaction  testified  liy  tlie  requi- 
sition, displeasure,  with  corrcspomlont  |iar- 
tiality,  be  produced  in  the  mittd  of  the  judge: 
to  obviate  uneasiness  on  this  score,  as  far  as 
may  he,  will  of  course  be  among  the  objects 
of  his  solicitude. 

Antecedently  to  tliis  examination,  to  ob- 
viate useless  delay,  vexation,  and  exjicrisc, 
the  judge  ^vill  call  upon  the  parties  on  boili 
sides  to  admit  all  sucli  relevant  facts,  in  re- 
spect of  wliich  no  sincere  doubt  can  have 
place  any wliere:  giving  them  to  understand. 
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th.at  of  all  delay,  vexation,  and  expense,  pro- 
duced bv  insisting  on  the  re-exbibition,  or 
exhibition  of  evidence  of  a matter  of  fact  in 
relation  to  which  no  sincere  doubt  can  have 
place,  the  burthen  will  be  made  to  fall  on 
the  head  of  him  or  them  by  whom  the  evil 
in  this  same  shape  has  been  produced  ; and 
that  for  any  such  insincerity,  over  and  above 
the  burthen  of  making  compensation,  punish- 
ment, under  the  name  of  punishment,  may, 
whenever  the  occasion  calls  for  it,  eventually 
be  inflicted. 

The  recapitulatory  examination  may  have 
either,  or  both,  of  two  purposes  — namely, 
1.  Deriving  additional  instruction  out  of 
the  mass  of  evidence  ; 2.  Exposing  the  con- 
duct of  the  judge  to  scrutiny  and  comment 
at  the  hands  of  the  committee  of  the  public- 
opinion  tribunal  specialty  commissioned  for 
that  purpose.  To  the  first  end  it  may  be 
contrihutary,  even  where  there  is  but  one 
piece  of  evidence,  and  that  a mass  of  oral 
testimony  delivered  from  the  mouth  of  one 
individual ; though  the  case  in  which  the 
probability  of  its  usefulness  is  likely  to  be 
greatest,  is  that  in  which,  by  the  collision 
of  mutually  contradictory  testimonies,  new 
lights  indicative  of  the  truth  are  struck  out 
or  endeavoured  to  be  struck  out  : but  al- 
though, in  the  case  in  question,  it  should  be 
clear  that  in  this  shape  no  good  can  be  pro- 
duced, there  remains  that  other  shape  in 
which  it  may  in  any  case  be  produced. 

The  judge  does  what  in  him  lies,  to  the 
purpose  of  preventing  the  right  of  requiring 
a recapitulatory  examination  from  being  em- 
ployed by  insincerity  as  an  instrument  for 
the  manufacture  of  useless  delay,  vexation, 
or  expense. 

In  this  view,  if  upon  completion  of  the 
examination  the  requisition  appears  ground- 
less, he  imposes  upon  the  parties  concurring 
in  the  requisition  the  burthen  of  making 
compensation  for  the  damage  produced  by  it 
in  all  shapes  : if,  moreover,  it  appears  to  him, 
that  in  the  mind  of  the  roquisitionist  it  had 
no  other  object  than  the  production  of  useless 
delay  and  expense,  to  the  injury  of  any  other 
party  or  parties,  he  imposes,  in  addition  to 
the  burthen  of  compensation,  a pecuniary 
punishment  to  the  use  of  the  public ; or  in 
case  of  insolvency,  the  succedaneous  punish- 
ment provided  by  the  penal  and  non-pcnal 
codes.  But  the  quasi-jury  may,  if  they  think 
fit,  reduce  in  any  proportion  the  ulterior 
punishment. 

_A  requisition  is  said  to  be  accompanied 
with  insincerity,  where  the  nature  of  the  case 
being  such,  that  on  the  part  of  the  individual 
in  question,  while  any  such  belief  as  that,  by 
a recapitulatory  examination,  the  evidence 
can  be  placed  in  a light  in  any  respect  new, 
IS  morally  impossible,  he  perseveres  in  making 
his  requisition  notwithstanding. 

In  certain  cases,  the  course  of  the  original 


examination  will  lead  it  to  assume  the  cha- 
racter of  an  explorative,  or  say  an  evidence- 
discovery  examination;  — during  which,  the 
procedure  will  wear  the  character,  and  be  de- 
signated by  the  name,  of  investigatorial  pro 
cedure.  . 

Investigatorial  procedure  (as  will  have 
been  seen  in  the  chapter  on  Evidence,)  has 
place,  in  so  far  as  one  lot  of  evidence  is  em- 
ployed for  t/he  discovery  of  another. 

A lot  of  evidence,  which  of  itself  would 
not  throw  light  in  any  shape  upon  the  fact 
in  question,  and  W'hich  accordingly  would 
not  be  fit  to  enter  into  the  composition  of 
the  grounds  on  which  the  opinative  decree  is 
founded,  may  be  not  the  less  well  adapted 
to  the  purpose  of  bringing  to  the  cogidz- 
ance  of  the  judge,  apt  and  appropriate  evi- 
dence : as  where  auditor  says,  “ I did  not  see 
anything  that  passed ; but  by  oculator  1 have 
been  informed  that  he  did.”  Here,  then, 
from  auditor,  whose  testimony  with  relation 
to  the  faet  in  question  is  not  relevant,  the 
judge  is  informed  of  the  existence  of  another 
individual  whose  testimony,  if  the  former 
said  true,  will,  with  relation  to  that  same  fact, 
be  apt  and  appropriate  evidence  ; the  testi- 
mony delivered  by  auditor  will,  with  relation 
to  that  same  appropriate  evidence,  be  indica- 
tive evidence. 

It- may  happen,  that  not  only  the  evidence 
of  the  same  [jerson,  but  the  same  article  of 
evidence,  shall  operate  on  the  same  occasion 
in  both  characters  — that  of  appropriate,  and 
that  of  simply  indicative  evidence ; as  if 
auditor  were  to  say,  “ I saw  what  happened, 
and  so  at  the  same  time  did  oculator : he  be- 
ing at  that  same  time  ncai'  me,  and  looking 
the  same  way. 

On  the  occasion  of  tki  r»cap:lulitory  ex- 
amination, all  evidcr.^t  which  has  been  merely 
indicative,  and  not  appropriate,  will  of  course 
be  omitted  ; that  is  to  say,  tbe  individual  by 
whom  it  was  exhibited  will  not  on  this  oc- 
casion be  examined  ; unless  perchance  such 
examination  should  prove  necessary  to  the 
purpose  of  corroborating  or  iiifirming  the 
testimony  of  him  whose  evidence  had  been 
stated  as  being  relevant  and  appropriate  evi- 
dence: as  if  oculator,  though  stated  by  auditor 
as  having  been  present  on  the  occasion  in 
question,  and  upon  the  original  examination 
admitted  his  having  been  so,  should,  upon  the 
recapitulatory  examination,  deny  his  having 
been  so  ; in  this  case  it  might  be  of  use  that 
auditor  should  be  forthcoming  for  the  purpose 
of  being  confronted  with  him,  that  so,  with 
the  help  of  mutual  interrogation,  the  truth 
of  tlie  matter  may  be  brought  to  light. 

On  a day  in  which  there  is  no  l ecapitula- 
tory  examination  on  the  paper,  the  quasi-jury 
will  add  itself  to  the  company  of  spontaneous 
visitors. 

When  in  consequence  of  the  recapitulation, 
the  definitive  imperative  decree  is  delivered 
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the  burthen  of  the  oosis  caused  by  the  delay  I law  in  question,  added  to  the  facts  the  ex- 
so  produced  will  be  imposed  by  the  judge 
on  the  parties,  in  such  proportion  as  to  him 
seems  meet. 

If  it  be  at  the  motion  of  a party  that  the 
recapitulatory  trial  takes  place,  and  such  mo- 
tion of  the  party  is  sincere  (the  judge  not 
being  an  object  of  his  distrust),  it  will  have 
had  for  its  cause  a hope  that  when,  with  a \ 
quasi-jury  to  insure  a more  attentive  con- 
sideration, the  judge  has  furnished  his  mind 
with  this  ulterior  stock  of  in.struction,  his 
decrees  will,  on  this  second  occasion,  be  more 
favourable  than  they  were  at  the  first. 

If  the  party  be  insincere,  the  act  in  ques- 
tion may  liave  had  other  causes.  Examples 
are  : — 1.  lilaterial  evidence,  which  had  been 
unfciYO arable  to  his  side  of  the  suit  at  the  ori- 
gin.al  e.vamination,  is  no  longer  forthcoming. 

2.  The  delay,  vexation,  and  expense,  insepa- 
rable from  such  ulterior  examimitiou,  is  .such 
as  the  party  on  the  other  side  would  not  be 
in  a condition  to  support. 


istence  of  which  is  asserted,  is  composed  the 
efficient  cause  of  the  punsuer’s  right,  or  say 
title,  to  the  service  which  he  demands. 

4.  Evidence  adduced  by  him  in  proof  of 
the  facta,  the  existence  of  which  at  the 
times  and  places  in  question  was  asserted  as 
above. 

5.  Arguments  employed  on  the  pursuer's 
side ; namely,  on  the  question  of  law,  the 
question  of  fact,  or  both  ; arguments  having 
for  their  object  the  inducing  the  persuasion, 
that  tl:e  import  intended  by  the  law  is  the 
import  he  ascribes  to  it;  and  that  the 
facts,  of  rvhich  he  asserts  the  existence,  did 
at  the  time  and  place  in  question  exist 
accordingly. 

II.  Oil  the  defender’s  side  of  the  suit — 

1.  His  defence,  if  any,  consisting  either  of 
the  denial  of  tlie  justice  of  the  demand ; or 
of  the  counter-assertion  of  .some  portion  of 
law,  or  matter  of  fact,  the  effect  of  which  is 
dmitting  the  demand  to  have  been  just)  to 


Supposing  the  first  of  these  cases  to  h.ave  | produce  the  extinction  of  it. 
place,  the  fact  in  question  being  ascertained,  j 2.  If  deiiegatoi-y  in  re.spect  of  the  matter 
it  rnay  constitute  a sufficient  ground  for  re-  | of  law,  thereupon  comes  his  counter-inter- 
fusing the  recapitulatory  examination — or 
rather  for  receiving,  on  the  occasion  of  the 
second  examination,  the  minutes  of  the  evi- 
dence delivered  on  the  former  occasion,  in 
lieu  of  a second  oral  examination  of  the  .same 
witness,  p-erforined  in  the  course  of  the  reca- 
pitulatory exaininatiou. 


pretation  of  the  portion  of  law  referred  to  on 
tlie  pursuer’s  side. 

3.  If  denegatory  in  respect  of  the  matter 
of  fact,  thereupon  comes  counter- evidence. 

4.  Counter-argument. 

5.  If  the  defence  has  been  counter-asser- 
tive, thereupon  comes  on  this  side  the  same 


If  by  a party  on  eitherskle  the  performance  . topics  a.s  tho.se  on  the  pursuer  s side, 

? ... fx-l.x • .■  a 1 1.  . * 


of  the  recapitulatory  exaniination  be  objected 
to,  ou  tlie  ground  of  hi.s  being  unable  to  de- 
fray the  ulterior  expense,  this  may  be  a suf- 
ficient reason  for  the  refusal  of  it,  unless  the 
party  or  parties  requesting  it  will  provision- 


The  state  of  the  case,  acem-ding  to  the 
judge’s  conception  of  it,  being  thus  brought 
to  view,  follow  such  observations,  if  ruiy,  as 
in  his  eyes  are  necess.ary  or  useful,  to  render 
apparent  the  aptitude  of  the  decrees,  opin- 


ally  take  upon  themselves  the  expen.se,  and  . ative  .and  imperative,  which  he  has  it  in  con- 
make  compensation  for  the  delay  and  vex-a-  ■ templa  ' 


tiou  in  other  shapes. 

Subsequently  to  the  conclusion  of  the  re- 
capitulatory examination,  and  antecedently  to 
the  exercise  of  his  ofiinatively- decretive  and 
imperatively- decretive  functions,  the  judge 
addres.ses  to  the  oua,si-iury  his  recapitulatory 
statement. 


templation  to  pronounce. 

Next  and  lastly  follow.s  the  tenor  of  these 
same  decree.s,  accompanied  or  followed  by 
such  further  observations  or  comments,  if 
any,  as  in  his  eyes  promise  to  be  conducive 
to  that  same  purpose. 


Of  the  topics  touched  upon  in  the  judge’s  ; 
recapitulatory  statement,  examiiles  are  as  | 
follows:  — 

I.  On  the  pursuer’s  side  of  the  suit — 

1.  His  demand,  that  is  to  say,  the  service 
demanded  by  him  at  the  hands  of  the 
judge. 

2.  His  ground  in  the  field  of  law,  ;md 
whether  real  lav/,  or  fictitious  law. 

3.  His  ground  in  the  field  of  fact ; indivi- 
dual facts,  the  existence  of  ■which  he  as.serts 
as  belonging  to  a class  of  facts  designated  a,s 
giving  to  a person  (being  of  the  class  of  per- 
sons mentioned  for  that  purpose,  of  which  he 
says  he  i.s  one)  a title  to  receive  at  the  hands 
of  the  judge  the  service  prayed,  at  the  ex- 
pense and  charge  of  the  person  or  person.s  on 
the  other  side  of  the  suit.  By  the  portion  of 
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ArPEAL  AXD  QUASr-APPEAL, 

§ 1.  Appeal  and  Quasi- appical,  whatf 

Appeal  i.s  where,  a definitive  imperative 
decree  ha\ing  been  pronounced  by  a judge- 
immediate,  application  is  made  by  a party  to 
a judge- appellate,  ]-equesting  him  to  reverse 
or  modify  it. 

Quasi-appeal  i.s  where,  ’oy  the  judge- imme- 
diate no  definitive  imperative  dc.ez'ce  ha.s  been 
as  yet  made;  but  by  something  which  has 
been  done,  or  omitted  to  ’oe  done  by  the 
jiulge-iiniuediiite,  such  effects  have  been  pro- 
duced as  that,  in  di.sfavonr  of  the  quasi -appel- 
lant, t’ne  same  effect  lias  been,  or  is  about  to 
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be  produced,  as  would  have  been  produced 
by  a correspoudent  imperative  decree. 

A rp.ia8i-a]'pcal  is  therefore  a petition  ])ray- 
iii"  for  relief,  in  a case  in  which  by  relative 
inaction,  that  i.s  to  say,  for  the  want  ot  soine 
appropriate  dc-crce,  and  execution  and  etlec;t 
thereto  given,  the  quasi-appellant  ha.«  suffered, 
and  i.s  .suffering,  a wrong  to  the  same  effect 
a.s  if  an  imperative  decree  in  his  disfavour 
liad  been  i.ssuod  and  executed. 

If  by  I'elative  inaction,  the  ofloct  of  a po- 
sitive decree  iu  disfavour  of  a I'larty  is  pro- 
duced, it  will  be  by  means  of  the  want  of 
forthcomingnc.ss  on  the  part  of  some  thing  or 
things,  person  or  ]iei'.sons,  cither  to  the  pur- 
IKjse  of  justiciability,  or  to  the  purpose  of 
evidence. 

If  it  be  for  want  of  forthcomingness  for 
thepur])ose  of  evidence,  the  justificative  cause 
of  complaint  will  be  because,  bad  the  piece 
of  evidence  in  que.stion  been  forthcoming,  it 
would  either  of  itself  or  iu  conjunction  with 
some  other  piece  or  pieces  of  evidence,  have 
been  at  once  sufficient  to  form  an  adequate 
ground  for  the  definitive  decree,  which,  on 
the  ."^ide  of  the  party  in  question,  it  is  the 
object  of  tbe  suit,  or  the  defence,  to  obtain 
from  the  judge. 

If  it  be  for  tbe  waut  of  forthcomingness  for 
the  purpose  of  justiciability,  it  will  be  be- 
cause, had  the  thing  or  tbe  person  in  cjnc.stmn 
been  forthcoming,  execution  and  effect  might 
iu  a certain  shape  have  been  given  to  a decree 
iu  favour  of  the  party  by  whom  it  was  prayed 
for  in  the  course  of  his  pursuit,  or  his  de- 
fence, as  the  case  may  be  ; whereas  for  want 
of  it,  neither  in  that  same  shape  nor  in  any 
other  adequate  to  it,  could  such  execution 
and  effect  be  given  to  such  decree,  if 
issued. 

Of  forthcoraingness  on  the  part  of  persons 
and  tilings,  for  the  purpose  of  ju.sticiability, 
examples  are  as  follows  : — 

1.  Production  of  a person  within  the  phy- 
sical power  of  the  judge  for  the  purpose  of 
his  being  eventually  placed  withiu  the  phy- 
sical power  of  a party ; of  the  person  of  a 
■wife,  for  the  purpose  of  her  being  placed 
under  the  physical  power  of  her  husband : of 
a child,  under  the  physical  power  of  his  or 
her  father,  or  other  guardian. 

2.  Production  of  a thing  claimed  by  a pur- 
suer for  the  purpose  of  its  being  placed  tinder 
the  physical  power  of  such  pursuer : produc- 
tion of  a mass  of  property  belonging  to  a 
defendant,  for  the  purpose  of  its  being  sold 
in  the  way  of  auction,  by  an  appropriate  func- 
tionary of  justice,  to  the  end  that  the  pro- 
duce of  the  sale  may  be  deliv^ered  by  him  to 
the  pursuer,  in  satisfaction  for  a debt  due  to 
him  from  the  defendant. 

If  for  waut  of  such  dispatch  as  could  have 
been  and  ought  to  have  been  given  by  the 
judge  immediate,  irreparable  injury,  by  want 
of  forthcomingness  of  some  person  or  some 
thing  (whether  for  the  purpose  of  evidence 
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or  for  the  purpose  of  justiciability,)  is  pro- 
duced, such  judge  is  responsible,  non- penally, 
or  oven  poually,  or  in  both  ways,  as  the  case 
may  bo. 

Of  incidents  whereby  forthcoming- 
ness, which  in  rogavd  to  a tiling  necos.-iary 
as  a uiean.s  of  sutisiaction  or  of  pimish- 
nient,  or  of  evidence,  might  within  the 
proper  time  liave  been  effected,  but  v.hioh 
Ijy  the  lapse  of  that  same  time  has  been 
rendered  impos.sible,  exainple.s  are  as 
follow.s  : — 

1.  Expatriation — the  thing  carried  out  of 
the  power  of  the  whole  judicial  e.s-tablish- 
meiit,  as  well  as  of  the  particular  judicatory 
iu  ([ucstion. 

2.  Lateiitcy — the  place  iu  which  the  thing 
is,  unknown  ; n.anidy,  to  those  whose  know- 
ledge of  the  place  where  it  is,  is  neces.sary  to 
the  fortbconiingne.ss  of  it. 

3.  Depevition. 

4.  Relative  deterioration. 

Of  occurrences  -whereby  as  a means  with 
relation  to  the  like  etfect,  relative  fortheom- 
ingness  in  the  instance  of  a person  may  have 
been  rendered  impo.s.sible,  examples  are  as 
follow.s  : — 

1.  Exiiatriation. 

2.  Latentcy. 

3.  Insolvency. 

4.  Dcatli. 

5.  Relative  deperition  or  deterioration  of 
ajipropriate  fficulties. 

In  so  far  a.s  it  is  in  the  character  of  a 
source  of  evidence  that  the  tiling  or  tlie 
person  might  and  would  have  been  made 
to  minister  to  tbe  jmrposos  of  justice — to 
rectitude  of  decision,  in  the  case  iu  que.stion, 
the  causation  of  non-forthcomingness  has 
the  effect  of  suppression  of  evidence ; sup- 
pre.ssiou,  of  wliicli  on  one  side  the  ett'ect 
may  have  been  the  same  as  forgery  of 
evidence  — namely,  as  forgery  of  evidence 
having  with  the  same  force  the  opposite 
tendency. 

§ 2.  Grounds  for  quasi-uppeul. 

Necessary  to  the  actual  execution  of  any 
ordinance  of  the  law,  in  conjunction  with 
the  means  of  proof,  the  means  of  execution, 
and  the  means  of  apiiropriate  coiunimiication 
on  the  part  of  all  pur.suers,  on  whom  the 
result  depends, — arc  the  disposition  and  the 
pmcer  to  employ  them  to  that  purpose  with 
effect.  Suppose  these  requisites,  all  of  them 
to  have  place — you  siqipose  tlie  effect  to  have 
place  : suppose  any  one  of  them  not  to  have 
place — you  suppose  the  effect  not  to  have 
place. 

By  delay,  by  what  cau.se  soever  produced, 
whether  by  purely  physical  agency,  or  human 
agency  ; if  by  liunian  agency,  whether  avoid- 
able or  unavoidable;  and  if  unavoidable,  whe- 
ther with  or  without  blame, — the  effect  of 
misdecision  may  in  any  one  of  £hese  cases  alike 


PRINCIPLES  OF  JUDICIAL  PROCEDURE. 


Ch.  XXVIII.]  APPEAL  AND 

be  cajiable  of  being  produced.  In  so  far 
as  it  is  unavoidable,  there  is  nothing  to  be 
done — in  so  far  as  it  is  avoidable,  there 
upon  devolves  upon  the  legislator  tlie 
care  of  preventing  it:  of  preventing  it, 
and  in  so  far  as  blame  is  attached  to  the 
existence  of  it,  punishing  it  iu  an  efleetual 
manner. 

By  precipitation,  the  shapes  in  which  the 
e{!eot  of  mi.sdecision,  uldmate  or  antecedent, 
is  also  iiroduced.  are  as  follows  : — 

All  t!io  .several  modes  iu  which,  as  .above, 
it  is  producible  by  delay,  Fo)'  suppo.se,  for 
example,  an  ultimate  decision  prou(Hiuced  at 
a time  when  either  the  requisite  iiieaiis  of 
proof  or  disproof  that  could  have  been  em- 
ployed, have  not  been  employed,  or  some 
nece.?.sary  means  of  execution,  which,  but  for 
this  promptitude  of  the  decision,  might  have 
been  employed,  have  failed  to  be  employed  : 
in  thi.scase  likewise;  tlie  decision  pronounced 
will  either  be  misdecision,  or  be  productive 
of  the  s:xme  effect  as  if  un.sdeeisioM  had  liad 
place  : au  effect  opposite  to  that  vvhicli  would 
have  had  place,  had  due  execution  been  given 
to  the  law,  may  iu  consequence  have  had 
place. 

in  comparison  with  delay,  promptitude  has 
the  advantage  of  not  being,  as  dela^'’  essen- 
tially is,  productive  of  vexation  and  e.xpense, 
in  addition  to  misdecision  or  the  evil  effect 
of  it. 

On  the  other  hand,  instances  occur,  in 
which  by  precipitation,  misdecision,  actual 
or  more  or  le.ss  probable,  is  capable  of  being 
produced,  in  cases  in  which  delay  is  .scarcely 
of  itself  capable  of  being  productive  of  the 
like  elfect. 

Cases  may  on  any  sort  of  occasion  have 
place,  iu  which,  to  the  rendering  of  a right 
decision,  and  consequently  to  the  avoidance 
of  misdecision,  one  or  both  of  two  things  for 
the  guidance  of  deci.sion  are  necessary.  These 
are — 

1.  Argumentation;  hearing  or  reading  from 
the  lips  or  pens  of  others,  such  ob.servation.s, 
whether  on  the  question  of  law,  or  on  tlie 
question  of  fact,  as  may  be  neces.sary  to  the 
placing  the  matter  of  fact  or  the  matter  of 
law  in  a clear  light. 

2.  Consideration ; which  is,  in  effect,  an 
operation  of  the  same  sort  as  that  of  argu- 
mentation, with  only  this  ditierence,  that  the 
mind  of  tile  jialge  is  the  only  scat  of  it. 

A ground  for  a quasi-appeal,  is  any  act 
affirmative  or  negative,  on  the  part  of  the 
judge  below, — any  act  affirmative  or  negative, 
the  effect  of  which  is  or  would  be  to  place 
the  quasi-appellant  in  the  same  situation  as 
if  au  undue  delinitiv'e  decree  iu  his  disfavour 
had  been  issued  and  executed,  or  but  for  the 
remedy  demanded  by  the  quasi-appeliaut, 
would  be. 

Keferable  to  one  or  other  of  the  heads  fol- 
lowing, is  every  judicial  act  having  the  effect 
of  misdecision ; — 
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1.  Denial,  declared  or  virtual,  of  means 
of  proof;  to  wit,  either  in  the  aggi-egato, 
or  iu  the  instance  of  some  one  understood, 
and  assignable  means  or  article  of  evi- 
dence. 

2.  Denial,  declared  or  virtual,  of  some 
means  of  exoeiition,  actn.al  or  eventual,  in 
possession  or  in  e>:[)eetaucy. 

d.  Denial,  declared  or  virtual,  of  some 
means  of  communication  nece.«sary  to  the 
obtaiuuu  nt  of  some  means  of  proof,  or  of 
.some  means  of  execution  or  acquittal  iu  time 
for  the  jmrpo.se. 

4.  Denial,  declared  or  virtual,  of  means  of 
defence,  actual  or  eventual,  in  posse.ssiou  or 
exjvectaucy. 

5.  Undue  delay,  whereby  the  obt.ainment 
of  some  means  of  proof  in  ajvpropriato  time, 
or  of  some  rnean.s  of  execution,  actual  or 
ev'entual,  iu  a direct  way,  or  by  withholding 
of  some  means  of  communication,  is  pre- 
vented or  unduly  retaivled. 

().  Undue  jn’ccipitation,  whereby  the  ob- 
taiument  or  use  of  some  means  of  jiroof,  exe- 
cution, or  comnumicatii.in  a.s  altove,  or  of  same 
means  of  elucidation  iu  the  way  of  argument, 
is  prevented. 

^Vrong,  in  these  its  several  .shape.s,  has  its 
correspondent  remedy,  which,  if  the  quasi- 
appeal  be  well  grounded,  it  belong.s  to  the 
appellate  judicatory  to  ajvply  ; as  al.s'j  to  eacli 
such  remedy,  its  corresi>ondcnt  petiti(m  or 
demand. 

1.  For  denial  of  means  of  jn-oof : remedy, 
impcrativ'c  decree,  ordci-hig  supply  of  me.ans 
of  pi  oof,  in  the  sliape  belonging  to  the  nature 
of  the  case,  and  determined  by  the  appellate 
judge,  cither  in  exact  compliance  witli  the 
terms  of  the  denumd  made  by  the  quasi- 
appellant,  or  iu  coui'bi'mity  to  his  own 
more  or  le.ss  different  views  of  what  the  case 
requii’es,  as  exjaessed  in  his  eorrespondent 
opiuative  decree.  Name  of  the  corre.si>oiideiit 
demand, — Petition  for  supjily  of  means  of 
proof. 

2.  For  denial  of  means  of  execution:  re- 
medy, imperative  decree,  ordering  supjilj'  of 
means  of  execution,  iu  tlie  .shajie  belonging  to 
the  nature  of  the  case,  and  detei  niiued  by  the 
ajtpcllate  judge,  either  in  exact  conformity 
with  the  terms  of  tlio  demand  made  by  tlio 
quasi-appellant,  or  iu  conformity  to  bis  own 
more  or  less  diffcTcnt  views  of  wh.at  I he  case 
ri.qnii’es,  as  expre-ssed  in  his  correspondent 
oj)inaii\*e  decree.  Name  of  tiie  coiTcsjKJiident 
ueiiiand, — I'etition  for  .supjdy  of  means  of 
execution. 

3.  Foi-  denial  of  means  of  communication ; 
remedy,  imjierative  decree,  ordering  suj)ply 
of  tiio  mcaii.s  of  communication,  in  the  shape 
belonging  to  the  nature  of  the  ca.se,  and  de- 
termiued  by  the  ajiueliate  judge,  either  iu 
exact  compliance  with  the  terms  of  the  de- 
mand made  by  the  quasi-ajipellant,  or  in  con- 
formity to  hi.s  own  more  or  le.s.s  ditferent 
views  of  wliat  the  case  requires,  as  expresse/I 
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in  his  correspondent  opinative  decree.  N ame 
of  the  corre.spondent  demand, — Petition  for 
•supply  of  means  of  commuuic;itioii. 

4.  lAjr  denial  of  means  of  defence  : remedy, 
imperative  decree,  ordering  supply  of  means 
of  proof,  or  means  of  judicial  assistance,  for 
the  purpose  of  information,  advice,  or  argu- 
ment, in  the  sh.ape  belonging  to  the  nature 
of  the  ca.se,  and  dcterniiued  by  the  judge- 
appellate,  either  in  exact  compliance  wRh 
the  terms  of  the  demand  made  by  tlie 
qua.si-a)ipella.nt,  or  in  coiiri)rinity  with 
his  own  more  or  less  dllferent  views  of 
the  case,  as  expressed  in  his  correspondent 
opinative  decree.  Name  of  the  correspondent 
demand, — Petition  for  supply  of  means  of 
defence. 

5.  For  undue  delay,  wh.ereby  timely  ob- 
tainment  of  means  of  proof  or  execution,  or 
means  of  acquittal  or  deleuoe,  may  have 
beeji  prevented;  and  on  the  pursuer’s  side 
execution,  and  on  the  delendants  side 
acquittal,  are  at  any  rate  retarded  : — remedy, 
imperative  decree,  ordering  dispatch,  either 
in  e.xact  compliance  with  the  terms  of  the 
demand,  or  in  conformity  with  the  more  or 
less  different  view.s  of  what  the  case  requires, 
as  e.xpre.ssed  in  the  correspondent  opinative 
decree.  Name  of  the  correspondent  demand, 
— Petition  for  dispatch. 

6.  For  undue  precipitation,  whereby  ob- 
tainnient  of  means  of  proof,  inean.s  of  exe- 
cution, means  of  communication,  means  of 
elucidation  by  argument,  or  meaus  of  acquittal 
or  defence,  have  or  may  have  been  definitively 
or  temporarily  prevented, — Petition  for  re- 
versal, w'itli  such  particular  remedy  as  the 
case  may  require. 

In  a certain  ca.se,  over  and  above  vexation 
and  expen.se  by  delay,  the  eftect  of  mi.sdeci- 
sion  ni.ay  be  produced.  Tiiis  is  w'hen  the 
period  within  which  a me.aus  needful,  and  of 
it.sclf,  in  conjunction  with  other  moans,  suf- 
ficient to  give  execution  and  effect  to  tfio 
portion  of  law  in  que.stiun,  miglit  have  been 
obtained,  lias  been  suffered  to  elcqise:  recti- 
tude of  decision  is  thereby  rendered  impo.s- 
sible,  and  mi.sdeci.sion  is  made  to  take  its 
place.  Say  for  .sliortness,— through  delay, 
mi,sdecisioii  necessitated;  or,  tlirougli  delay, 
riglit  decision  iinpo.s.sibilitated. 

Of  other  competent  grounds  for  a quasi- 
appeal, examples  are  as  follows  : — 

1.  Noii-.allowance  of  tlie  faeult\’'  of  taking 
a transcript  of  tlie  record,  or  of  so  much  a.s 
to  constitute  a sufficiout  ground  for  his  pe- 
tition. 

2.  Out  of  the  record,  omission  of  some  par- 
ticular wliich  ouglit  to  have  been  inserted. 

3.  In  the  record,  insertion  of  some  portion 
of  discourse  not  conformable  to  the  truth. 

4.  In  the  record,  substitution  of  .some  jior- 
tion  of  di.scrnu-.se  not  coulonnable  to  truth, 
to  some  portion  of  discourse  conionnable  to 
ti-uth  which  ought  to  have  been  contained 
in  it. 


f>.  In.sertion  given  in  the  record  to  matter 
irrelevant,  or  otherwise  immaterial,  whereby 
to  the  labour  or  expense  of  transcription  a 
ncedle.ss  additicu  has  been  made. 

In  each  of  the  .above  cases,  the  mischief 
from  the  wrong  will  of  course  depend  upon 
its  effect  on  the  i.s.sue  of  the  suit.  In  so  far 
as  things  can  be  placed  in  the  same  state  as 
they  wamld  have  been  in  h.ad  the  wrong  not 
been  done, — to  place  them  in  that  state  will 
be  tlie  appropriate  remedy  : in  so  far  as  tisis 
cannot  be  done,  coinpen.satiou  at  the  expense 
of  the  wrong-doer,  and  of  .all  concerned  in 
the  doing  of  the  wrong,  avill  be  the  remedy 
required. 

Tile  provision  liere  made  supposes,  tliat 
the  relief  here  alkuved  to  be  prayed  for 
at  the  hands  of  the  appellate  judge,  has 
in  .substance  been  denied  by  the  immediate 
judge. 

The  hearing  before  the  qnasi-jury  is  the 
stage  .at  ivhich,  if  at  any,  arguments  in  form, 
with  or  avithout  professional  advocate.?,  are 
heard. 

If  on  any  occasion  the  decision  of  the 
judge  fails  of  being  acceptable  to  a party  on 
either  side,  that  is  the  stage  .at  which  ho 
prefers  to  the  appellate  judicatory  an  appeal, 
or  a quasi-ap]ieah 

The  quasi-appeal  is,  as  has  been  seen,  a 
petition  in  any  one  of  the  six  forms  just  men- 
tioned. It  is  called  a qu.asi-.appcal,  because 
though  not  in  .any  one  of  those  instances  uhat 
has  been  commonly  understood  by  the  wmrd 
appeal,  yet  in  every  one  of  them,  the  effect 
which  it  .seeks  to  jiroduce  is  the  same  as  that 
which  (in  the  case  of  succe.ss)  i-s  produeed  by 
it tlie  remedy  producing  in  favour  of  the 
complainant  an  effect  which  is  the  opposite  of 
tliat  wliich  would  have  been  produced  by  the 
alleged  grievance  complained  of. 

Of  everything  that  passed,  as  avell  on  the 
on'ghial  examination  as  on  the  recapitulative 
I ex'V.n illation  (if  being  granted,  it  take  tilaee), 

' minutes  will  be  to  be  taken  on  this  occa.iion, 

' as  on  the  others,  hy  the  registrar ; so  like- 
wise may  they  by  any  and  every  person  so 
disposed. 

ill  tins  case,  they  may  eventually  form  a 
ground  of  accusation  against  the  judge, 
eitlier  before  the  justice-minister,  or  before 
the  public-opinion  tribunal,  with  a view  to 
eventual  dislocntion,.  as  per  Chap.  XXII. 
— AppeUala  Judicatorks,  Constitutional 
Code. 

if  by  reason  of  non-compliance  with  a pe- 
tition for  a supply  either  of  means  of  j^roof 
or  means  of  execution, — misdecision  or 
nou-decision,  misexecutiou  or  non-execution, 
shall  have  t.aken  place,  the  judge  by  whose 
default  misdoeision  or  the  equivalent  of  it 
shall  have  taken  place,  is  respomsible  com- 
Iiensationall}’',  or  even  punitioually,  by  de- 
cision of  the  justice-miiiistei-,  if  such  failure 
has  had  evil  consciousness  or  rashness  for  its 
accompaniment. 
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APPEAL  AND  QUASI-APPEAL. 


§ ^1.  Uscjs  of  Ajiiu'al. 

WiiAT  is  tl'.o  of  ;iY)peal  ? If  jni.'l'ros  wiio 
act  ill  the  tirst  iustauco  are  subject  to  eiT('v 
—are  liable  to  be  deiicient  in  apinopriatc  ap- 
titude— so  are  tlio.se  wlio  act  in  the  .second 
instance  and  frt'iu  the  mere  cireninstaucc 
of  their  heir.:;  .set  to  work  after  t'.ie  fir.st,  what 
c^roinal  can  vou  ha\'e  for  the  c‘\iiectatii-.'n  ot  a 
higher  d.:giee  of  aptiiiide  cn  the  part  of  tlie 
second  ? 

Airswev  : T!io  n.sc  i.s,  that  one  sat  of 
judges  may  ha\  e anotlier  ti>  stand  in  :.a  e of 
— a .set  ill  \vho.se  iiistimca,  if  on  any  occasion 
it  ha]ii>en.s  to  him  who  acts  in  tliu  fir.st 
instance  to  be  actnati'd  by  sinister  iutorest, 
in  whatever  .shape  (love  of  case  ineluded.) 
there  will  bo  another  who,  by  tbe  love  of 
power  as  well  as  the  sonso  of  obligation, 
will  be  uaiurally  cli.spo.sed  to  correct  liis 
ciTors. 

Tlie  purpose  might  tliereh>re  he  in  a main 
degree  an.swered,  if  the  limctions  ivore  re- 
ver.sed  : tlu-  inunediide  judge.s  made  appellate 
only,  and  the  appeliate  judge.s  made  imme- 
diate only. 

Hence  one  reason  win’  immediate,  jurisdic- 
tion should  not  be  given  to  appellate  judge.s  ; 
for  if  it  were,  tliere  would  be  none  of  w'hom 
they  would  .stand  in  awe. 

From  immediate  judges,  avbiti’ary  I’lower 
is  bikeii  away,  by  the  setting  of  a)i}»cllate 
judges  over  their  hcad.s. 

From  appellate  judges,  arhitr.aiy  po’.vcr  is 
taken  away  by  their  not  having  the  initia- 
tive; and  bccau.se,  if  they  make  any  undue 
alteration  in  the  decree.s  pronounced  by  the 
immediate  judge,!,  there  stand  already  tlio.so 
same  deeroc.s,  with  their  respective  reason.s, 
constituting  a standard  by  which  the  ope- 
rations of  the  aiipcllute  judges  will  be  tried 
by  the  laiblic-npiuion  tribunal,  a:s  tbe  0|)cra- 
tion.s  of  t’lie  innnediate  judicatory  h.ivo  been 
l>y  the  ai>[)dlato. 

When  once  it  i.s  establi.hcil  that  there 
ought  to  be  two  sets  of  jndicatovie.s,  one 
above  another,  it  i.s  bettor  that  tliose  who 
have  had  mo.st  e.xpcrience  should  sit  in  judg- 
ment over  tho.se  who  liave  had  the  lea.sh, 
than  those  wlio  have  had  tlie  least,  over 
those  who  liave  had  the  mo.st.  Hut  rather 
than  there  .should  uot  be  two  diilbrent  sct.s, 
tho.se  of  one  set  sitting  in  judgment  over  the 
acts  of  those  who  have  acted  in  the  fir.st 
in.stanee,  it  were  bcttim  that  apjieal  should  in 
particular  c.ase.s  go  from  the  apiiAIate  to  the 
immediate  jiidieatoiie.s,  than  that  there 
should  be  no  a[ipeal  from  the  appellate — 
than  that  there  .sliould  be  any  judge  wiio.se 
proeeeding.s  there  should  be  no  other  judge 
to  tak.j  cognizance  of,  with  a power  of  even- 
tual correctit'ii. 

Not  having  Lai  the  advantage  of  hearing 
tlio  orally  extracted  evidence,  wliile  the  im- 
mediate judge  has  had  that  iaculty,  the  appel- 
late judge  i.s  empowered,  it  may  be , b.scrved, 


to  reverse  the  decree  of  the  immediate  judge 
in  respect  of  the  matter  of  fact,  altliough  his 
means  of  coming  at  the  truth  are  so  much 
le  ss  efricieut : and  as  tho  public-cpinion  tri- 
bunal at  Luge  is  .so  circumstanced  us  not  to 
have  the  possibility  of  availing  itself  of  those 
.sujieriur  moans,  .any  more  than  tiie  appellate, 
to  whom  those  means  are  denied,  why  not 
leave  the  power  of  determining  the  fate  of 
Hie  cau.se  in  the  hainls  of  those  whoso  means 
foi  forming  a right  judgment  are  so  much 
superior  to  any  tliat  can  be  oin]'!oyed  eith-er 
by  the  judge  above,  or  by  the  ultimate 
.supcrioi'.s  of  the  highest  gra'lo — Llio  posses- 
sors of  tho  cons' itntive  autlioriCy,  in  their 
cliaraeter  of  members  of  tho  public-opinion 
tribunal  ? 

Aii.swor : The  least  iiniiort.rnt  advauhage 
mu.st  yield  to  the  most  important.  A check 
applied  1.13’  supeTfirdiiiatc  authoi  itv’  to  a power 
wiiich  w'ould  otherwise  be  arbitrarj’  (placing 
cverj'tliing  dear  to  m.an  in  tlie  liaiuis  of  .an 
unchecked  fiuvetionaiy  or  .set  of  fonetioii- 
aries.)  is  a .security  too  iudi.speii.s.i,bie  to  be 
foregone  on  any  account  wisitaver.  The 
advantage,  from  vesting  tlm  jiower  of  de- 
ciding on  the  <{ue.stiou  of  li'.al  in  tb.e  h.and.s 
of  the  same  iiulividu.al  by  whom  the  evidence 
in  relation  to  it  ha.s  been  received  and  col- 
lected, would  be  indeed  a veiy  considenible 
adv.iiitage ; but  in  jioint  of  iiiiportance,  this 
cannot  entoj-  into  competition  with  the  other. 
In  all  probability,  this  adv.uitageous  nuioii 
■will  have  had  place  in  the  groat  m.ajority  of 
the  whole  number  of  in.stance.s;  011I3’  com- 
parativolj''  in  a .small  proportion,  will  appeal 
have  place ; and  of  those  cases  in  which  it 
has  place,  011I3'  in  a voiy  .sniail  proportion 
will  the  appellate  judge  tliink  lit  to  substitute 
Ills  o]hniou  to  that  of  a judge  who.se  meau.s 
of  judging  the  wiiolo  mat  ter  have  Vieeii  to 
such  a degree  more  in.strnctive  than  Iii.s. 
In  this  case,  it  is  not  for  what  he  is  likclj’  to 
do, — it  i.s  only  for  what  it  will  be  seen  that 
in  ca.se  of  necessity  he  has  it  in  hi.s  power  to 
do, — that  the  faculty  of  undeuig  what  the 
immediate  judge  ha.s  done,  is  put  into  his 
liands. 

By  t he  public-opinion  tribunal  the  exercise 
of  a power  thus  extraordinary,  is  uot  likely 
to  be  left  unwatched.  The  party  in  whoso 
disfavour  it  is  exercised,  is  not  likely  to  be 
backward  in  complaining  of  any  abu-  e,  with 
which  in  hi.s  opinion  it  can  be  made  charge- 
able. 

In  all  the  c.a.ses  in  which  power  is  given  to 
the  appellate  judge,  of  reversing  the  decree.s 
of  the  iiumediato  judge,  on  the  ground  of  the 
evidence  as  it  stands  upon  the  record,  power 
i.s  also  given  to  him  to  send  the  cpiotion  of 
fact  to  be  tried  over  again  in  a ncighbfmring 
judie.atoiy:  the  orally  extracted  evidence, 
(which  is  tlic  only  .sort  of  evidence  to  which 
the  questitin  afqdies)  to  be  there  extracted 
anew — such  of  it  as  remaiu.s  still  obtainable. 
This  option,  in  case  of  hi-  di.sapproving  of  the 
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il-.M-’i'ccrt  below,  it  will  be  Datuiviily  exj^ecteil 
that  bc.sh‘)u!il  ciiibraco  where  tbeijiiiiiirtaiicc 
oi  tlie  fiiiit  is  such  iis  to  wairaiit  tiie  addi- 
tional ex]iense;  and  it  is  liiaiuiest  liow  ciiU- 
siderable  tiie  reduclio’i  is  wJiicIi  will  I'eyuiro 
to  be  made  from  this  source,  Irom  lb'- 
jimidifi'  of  instances  in  which  tlie  decr'a  s oi 
the  original  judicatory  are  likely  to  inniwgo 
material  change. 

K umber  of  cases  in  winch  aiipcal  may  be 
made,  say  lOH;  of  these,  the  number  in 
Mhich  the  doo-ee  ))elow  undergoes  alteration 
in  consideration  of  tins  opinion  formed  on 
the  quest  ion  «d'  fact,  id  : of  tliese  ten,  the 
number  of  those  in  which,  without  sending  j 
the  question  to  aui.'tbcr  trial,  revcr.Sid  or  ; 
other  material  altenoiou  takes  jilace,  two.  | 
"Wliat  is  tlie  consecpienee  i Answer  : That 

notwithstanding  the  power  (d  rever.sal  lodged 
in  tlic  ajqiellate  judicatory,  the  Jate  of  tlic 
stiit  is  decided,  in  'Jl  instances  out  of  2d,  by 
the  immediato  judge. 

If  the  union  in  question  i.s  to  such  a de- 
gree beuctieial  as  above  supi'oscd,  the  more 
beneticial  it  is,  and  is  seen  to  be,  the  greater  | 
will  be  the  degree  of  confidenee  repo,sed  l.'V  | 
the  public  opijiion  tribunal  in  a decree  passed 
by  a judge  by  whom  tliis  advantage  has  been 
possessed,  as  compared  with  that  reposed 
in  the  decree  of  a judge  by  wliom  this 
same  advantage  has  not  been  possesseil. 
Thus,  then,  the  strength  of  the  eheek  rises 
in  proportion  to  the  demand  for  the  appli- 
cation of  it. 

Tile  greater  the  extent  to  which  the  public- 
opinion  tribunal  kee|>s  itself  iii  accordance 
with  tile  (qiinion  exjiresscd  by  the  ileerees  of 
the  jiulieiary  estauJishment,  the  more  jier- 
fectly  will  the  .system  of  procedure  fulfil  the 
ends  of  its  institution. 

If,  iu.stead  of  cummitting  the  second  trial 
to  another  judicatory,  the  appellate  judge 
had  the  power  of  receiving  and  extracting 
the  orally  delivered  eviiknee  in  lii.s  own 
person,  and  to  decide  in  dernier  resort  on 
the  ground  of  the  evidence  so  collected  and 
extracted,  his  power  would  thereby  be  un- 
checked and  arbitr.ary  as  above  ; thei’e  being 
no  other  authorized  to  reverse  or  uiodii'y  it. 
But  suppose  the  second  trial  to  be  by  niiotlier 
judge  immediato,  the  decree  of  the  second 
judge  immediate  would,  in  the  samo  maimer 
as  that  of  the  fir.sr,  be  svdijtcted  to  re^■er.sal 
or  modilication  at  tin:  limuls  of  another 
judge,  namely,  tlie  judge  appellate,  and 
tints  saved  from  tlie  cuargo  of  arbitrari- 
ne.ss. 

Btages  of  appeal,  why  not  more  tb.an  one? 
Answer  : Because  by  a single  one,  the  bene- 
ficial elleets  above  mentioned  are  secured  : 
and  by  every  additional  stage,  the  evil  o}ipo- 
site  to  the  collateral  ends  of  justice  would 
receive  vast  ineroase,  while  to  the  obtain- 
ment  of  the  direct  ends  of  justice  no  addi- 
tional probability  would  be  given. 

Question  : Why  allow  modification  or  re- 
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ver.ad  of  the  decreo  of  the  judge-appellate  in 
case  Oi  1;U  being  actually  punished,  and 
not  . .1  '..  rwise  ? 

.■'.iisver  : Because  if  the  decree  might  be 
'.oversed  or  moiiitied  without  the  judge’s 
ocing  actually  puiiislied,  criinin.dity  would 
be  iiiipute<l  I'J’’  the  appellant  as  a matter 
! of  coiir.se,  for  the  mere  imrpose  of  obtaining 
I the  right  of  apj>eal : and  by  wrongdoers  in 
' fio.«.sessiou,  I'lvipicntij'  for  uo  other  purpose 
th.aii  that  ul‘  increase  of  delay,  vexation,  and 
ex]>  n.se. 

Quc.stion : Why  not  allow  the  appellate 
jndioatoiy  to)  have  for  its  decrees  any  other 
ground  tliiui  wliut  ha.s  been  atli>rded  by  the 
record  oi!  the  proceedings  of  the  immediate 
judicatory'.' — why  not  allow  it  to  examine 
fre.-li  evidence  1 

Answer  : — 1.  The  proper  point  of  view 
for  tlie  appellate  judicatory  to  contemplate 
the  cvideiiee  and  other  proceedings  in,  is 
that  in  wdiieh  alone  tlie  public-opinion  tri- 
bunal can  contemplate  tbejn. 

2.  Only  fi'om  such  evidence  and  grounds 
as  he  had  before  him,  can  the  appellate  fonn 
any  just  conception  of  the  conduct  of  the 
immediate  judge. 

d.  If  the  case  be  such,  that  subsequently 
to  the  decToo.s  of  the  immediate  jndicatorjq 
fre.sh  evidence  iinpmguii  g the  decree  has 
come  to  liglit,  it  is  to  the  immediate  judica- 
tory that  it  ought  to  be  pre.seiited,  and  not 
j to  the  appellate.  If  pi'esented  to  the  appel- 
late, without  passing  througli  the  immediate, 
the  evidence  would  not  have  the  benefit  of 
an  examination  before  a quasi-jniy. 

If  it  is  for  want  of  evidence  that  might 
and  should  have  been  contributed  to  and  le- 
coived  by  the  immediate  judicatorjq  that  a 
sujipc'sed  misdeci.siciu  has  taken  place,  the 
remedy  that  should  be  appilied  is  a petition 
to  tlie  immediato  judicatory — a petition  for 
supply  of  evidence ; of  w liich  petition,  'the 
denial  forms  a ground  foi'  quasi-appeal. 

§ 4.  Frocccclinrjs  before  ilic  Ap'i>cUa'nt  Judeje. 

On  the  occa-^iou  of  a petition  for  a supply 
of  evidence,  the  party  gives  indication  of  the 
source  from  whence  the  evidence  is  desired, 
and  states  the  terms  in  which  it  is  his  desire 
that  the  appropriate  impeiative  decree  should 
be  expressed ; adding,  in  case  of  nou-compli- 
auce,,  a jietition  for  the  hearing  of  the  former 
petition  before  a quasi  jurj*. 

On  the  occasion  of  a petition  for  securing 
eventual  tortlieomingiiess  of  means  of  exe- 
culii  n,  the  party  gives  indication  of  — ’ 
].  The  exi.steiiee  of  the  objects;  or,  2.  The 
articles  in  qiui.stion,  with  theii-  general  de- 
scrijition  ; 3.  The  necessity  of  apt  arrauge- 
nient.s  for  securing  their  eventual  fortli- 
eoniingiie.-s ; and,  4.  The  terms  in  w'hich  it 
is  his  desire  that  the  appropriate  imperative 
decree  shall  be  expressed  ; adding,  in  case  of 
non-compliance,  a petition  for  hearing  as 
above,  before  a quasi-jury. 
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Oil  the  occasion  of  a petition  for  a recapi- 
tulatory heaving  before  a quasi- jui-y,  appoiut- 
ineut  is  prayed  of  a clay  aud  time  on  which 
the  heariug  shall  have  place. 

On  the  occasion  of  a petition  for  dispatch, 
the  party  gives  indicatiuu  of  each  particuhu' 
operation  or  set  of  cipcrations  which  it  is  his 
desire  to  .see  pertorijicd,  and  states  the  tciuis 
in  Vhich  it  is  his  dcsiie  that.  Uio  iuiporativo 
decree  for  the  ]>erforinance  of  it  shall  stand 
e.xi>ressed  ; adding,  in  case  of  non-compliance, 
a petition  for  hearing  as  above,  before  a ciuasi- 
jury. 

On  the  occasion  of  a petition  for  rigat 
execution,  he  states  the  particulars  in 
which  the  execution  given  to  the  iuiperative 
decree  in  question  has  failed  of  being  con- 
formable to  it  ; adding,  in  case  of  non-coiii- 
pliance,  petition  for  heariug  before  a quasi- 

Oil  the  occasion  of  a petition  for  execu- 
tion, he  states  the  time  aud  manner  in 
which  it  is  his  desire  the  execution  should 
be  performed ; adding,  in  case  of  non- 
comi)liance,  petition  fur  a hearing  before  a 
quasi -jury. 

At  the  time  appointed  for  argumentation, 
the  official  respondent  on  the  appellant’s  side 
declares  whether  he  does  or  does  not  see  any 
objection  to  the  decision  appealed  from : if 
he  docs  nub,  the  decision  is  coniii'ined,  unless 
the  appellate  judge  of  himself  secs  any  .suffi- 
cient .speeilic  ground,  which  he  declares  ac- 
cordingly, for  leversai  or  modilicatioii : if  the 
declaration  of  the  official  respondent  be  in 
the  affirmative,  he  thereupxm  state.s  his  objec- 
tions, aud  argues  in  support  of  them;  and 
upon  hearing  the  argumentation  on  both 
sides,  the  judge  appellate  decides. 

If  on  either  side  the  party,  or  any  substi- 
tute, professional  or  non  profe.ssional,  de]juted 
by  biin,  appears  aud  argues,  the  duty  of  the 
official  respondent  does  not  take  place  on  that 
side. 

In  a penal  suit,  if  the  appellant,  being  the 
defendant,  is  net  in  a state  of  incarceration, 
he  is  at  liberty  to  repair  to  the  ai)pcllate  ju- 
chcatory,  and  make  repre.sentation  in  liis  own 
picroon,  as  well  as  in  the  per.son  of  a substitute, 
p)!  ofe.scional  or  noii-i>rotfcssional. 

So,  if  he  is  in  a .state  of  inearceration,  on 
paying  tliG  cx[)t.-nse  of  conveyance  in  custody, 
unless  his  case  bo  of  the  number  of  timse  in 
which,  to  wuriunb  appeal,  the  fiat  of  the 
qiii, si-jury  is  ueco.ssary : neither  in  tliis  case 
is  he  transierred  to  the  appellate  judicatory, 
uiile.s.s  for  .such  trau.sfereiicc  a separate  fiat 
from  the  quasi-jury  be  granted. 

In  a penal  suit,  if  the  decision  of  the  im- 
inedi-ate  judicatory  be  simply  coufinm  d with- 
out uiodifieatiim,  to  prevent  undue  delay,  and 
on  the  part  of  the  pur.suer  grouud!e.s.s  vexa- 
tion and  expense,  the  dcfeudruit  will  be  lir.ble 
to  additional  punishmeut  as  of  couisc;  but 
with  power  to  the  judge-appellate  to  remit 
it  in  the  whole  or  in  part,  for  specific  cau.se 


assigned.  In  regard  to  the  quantum  of  suclr. 
punishment  in  the  several  cases,  provi.sion 
will  bo  made  elsewhere.  On  this  occasion, 
the  minimum  of  that  which  will  suffice  for 
the  prevention  of  insincere  appeals  is  all  that 
will  be  appointed. 

In  every  case  alike,  where  the  quasi-appeal 
is  reg.nvded  as  groundless,  or  not  .sufficiently 
grounded,  the  appellate  judge  issues  his 
opinative  decree,  Quasi-a])peal  (naming  it;) 
to  wit,  Petition  for  supply  of  means  of  proof, 
for  means  of  execution,  &c.,  grouudles.s,  or 
not  sufficiently  grounded.  Terms  of  the 
imperative  decree  addrcs.sed  to  the  judge 
below.  Proceed  to  execution,  or  proceed  to 
acquittal ; as  the  c;ise  may  be. 

If,  from  what  appears  on  the  face  of  the 
record,  the  nature  of  the  case  i.s  such,  that 
wrong  in  one  or  more  of  the  above  shapes 
having  been  committed,  the  appellate  judge 
cau  .see  what  is  the  proper  i.ssue  of  the  suit, 
he  declares  as  much,  and  decrees  accordinglj"; 
giving  such  definitive  decree  as  might  have 
been  given  had  the  definitive  decree  been 
pronounced  by  the  immediate  judicatory  in 
di.sfavour  of  the  party  wrmigeil,  aud  an  appeal 
made  against  it  in  consequence. 

If  no  such  coiicepticn  can  be  obtained,  he 
declares  so  much  by  his  opinative  decree, 
and  by  an  imperative  decree  orders  a new 
quasi-trial,  if  that  cau  afford  a remedy,  in  the 
same  judicatory  or  another,  as  seems  to  him 
most  apt. 

In  any  case,  for  injury  in  whatever  shape 
produced  by  the  wrong,  he  orders  compensa- 
tion. 

§ 5.  Checks. 

Except  a.s  to  the  differences  resulting  from 
diffei'ence  of  situation,  the  checks  apiilied  to 
comluct,  and  tiiencc  the  several  .securities 
eistablishcd  again.-^t  mi.sconduct,  in  the  case  of 
the  immediate,  have  place  in  the  case  of  the 
ap]X‘llate  jmlge. 

These  differences  are  as  follows  : — 

In  the  c.ase  of  the  jndge-appellate,  to  the 
security  afforded  by  the  obligation  on  the 
part  of  the  judge-immediate  principal  to 
I'.ave  served  in  the  capacity  of  judge-imme- 
diate depute,  is  added  that  of  having 
served  in  the  capacity  of  judge -immediate 
principal. 

idudified  in  the  case  of  the  judge- appellate, 
is  tile  check  applied  in  the  ca.se  of  the  judge- 
ininiediatc,  by  the  atfendauce  of  law  students 
in  tlie  vi.sitor.s’  galleiy.  Autecedently  to  tlic 
adini.svion  to  practise  in  the  appollato  judi- 
catory, to  the  five  ycar.s  of  attendance 
requisite  to  admi.ssion  to  practi.se  in  the  im- 
mediate judicati;ry,  are  added  [ ] month.s 

.and  no  more,  of  attendance  in  the  apiiellato 
j udicatoi'y. 

In  the  case  of  a jnrlgo-npjicllate,  tlic  clieck 
which,  in  the  cas.i  of  a jiaige-imniedialc,  a.s 
applied  to  the  virtual  a.npcal  iixxii  ;i  judge 


OF  JUDICIAL  PROCEDURE. 


ICS  rRIXCl!’LE^; 

witliout  a jury,  to  a juclgo  in  tlie  .same  ju- 
dicatory with  a jury,  cannot  have  phy:e  : a 
jndgo-appcllate  not  licaviM"  unythini^  vvithout 
a jury. 

Ill  "the  c.'i?e  of  an  appellate  jutlieatory,  the 
check  ajiplied  bj’  appeal  to  a superior  judi- 
catory has  no  place : oscept  iu  the  ca-e  in 
which  the  part  allotted  in  onlir.ary  casca  to 
an  imiiicdiaDC,  is  perturmed  by  thc^  appellate 
judicatory,  .such  a.s  tliat  of  a coiiiplahit,^  of  tiie 
iiunilacr  oi'  thi.ise  rc^i.stei'cd  in  tlie  incidental 
complaint- boot.  In  this  case,  from  the 
dccrcc.s  of  the  aiipcllate  judicatory,  ai>peal 
lie.s  to  the  ju9tiee-miui=^tcr.* 

To  tile  sitiiatiuu  of  jud;;c  appellate,  tlie 
chock  applied  to  the  .situation  of  judge  im- 
mediate, hy  his  disloeabillty  by  the  judge- 
ai>pe!late.  is  obviously  cxclutler!  by  the  nature 
of  the  case. 

A.s  to  cli'location  : dislocable  is  an  appellate 
judge,  lint  by  the  eleclors  ol  any  subdi-strict, 
but  by  tho.se  of  the  district  or  asseiidjlago  of 
di.'tricts  over  which  his  local  field  of  service 
extends. 

Tliero  follow.s,  as  to  undue  delay,  a clieck 
not  ajiplicable  to  the  case  of  an  immediate 
judicatory.  If  within  a certain  length  of  time 
after  reovipt  of  the  record,  no  decree  has  by 
the  appellate  judicatory  been  iironouneeil, 
the  decrees  of  the  imuieiliate  judicatory  are 
thereupon  under.stood  to  be  confirmed ; and 
if,  after  receipt  of  notice  given  of  the  lapse 
of  tiie  interval  to  the  registrar  of  the  appel- 
late judicatory,  and  due  time,  to  wit  [ ] 

day.s,  allowed  for  inhibition  tlierefrom,  no 
such  inhibition  has  been  received,  execution 
is  forthwith  given  by  the  immediate  judge 
to  his  decree. 

So,  if  ill  the  mean  time  appllc.ition  for 
arguniintaii.m  has  been  publicly  made  to  the 
jiidge-ap[K;iiate  by  a party  on  eiriicr  side, 
and  tbe  faculty  of  aiguiucntation  has  been 
refu.sed,  namel}’-,  directly  or  virtually',  by 
uon-appointiiient  of  day  and  hour,  or  by 
omitting  to  iiear  argumentation  after  appoint- 
ment,— to  the  registrar  it  lielongs  to  make 
entry  thereof  on  the  record,  antecedently  to 
re- transmission  made  as  aViove. 

So,  if  to  application  pulilicly  begun  to  be 
made,  the  judge- appellate  should  refuse  ulte- 
rior audience.  Such  ret'u.sal  would  moreover 
be  a punishable  otieiico,  and  might  be  de- 
nounced as  such  to  the  justicc-ininister,  and 
thereby  to  the  public-opinion  tribunal,  to 
jiave  the  way  for  eventual  di-docation. 

§ 6.  Options  of  Jiidije-apjtdlate  as  to  Jiulje- 
immediuie. 

On  view  of  the  record,  after  entry  made 
of  his  decrees  opinative  and  imperative,  in 
relation  to  the  suit  brought  before  him, 


* Of  this  case,  eieinplilicatioiis,  it  is  obvious, 
if  ever  they  occur,  will  ni  all  probability  be  e.\- 
Itemely  rare. 
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whctlier  iu  the  tvay  of  appeal  or  in  that  of 
quasi-appeal,  the  judge-appellate  will  sub- 
join an  opinative  decree  on  the  subject  of 
the  conduct  of  I lie  judge  below.  The  options 
given  to  him  on  thc.se  particular.s  are  ex- 
pressed in  the  words  which  lollow  : — 

1.  Juilgincnt  snppo.scd  erroneous,  as  ex- 
pressed,— in  re.spect  of  intention,  conduct 
blauieles.s. 

2.  Judgment  suppo-sed  erroneous,  as  ex- 
prt'.ssed,  — miud  supposed  not  sufilcicntly 
atlcuiivo  : follows  a statement,  declaring  the 
pas.sagfts  iu  which  this  opinion  has  had  its 
groinul. 

0.  T.tecree  erroneous,  as  expressed.  Sus- 
picion is  euterhviued  of  a deficiency  in  respect 
of  appropriate  aptitude,  stating  iu  wliich 
braueli,  moral,  intellectual,  or  active,  as  the 
ease  may  be  : follow.s  a statement,  declaring 
the  passages  in  which  the  opinion  ha.s  had 
its  gronnil. 

If  the  la.st  of  those  options  be  embraced, 
the  jmige-appellate  transmits  the  record,  or 
a transcript  thereof,  to  the  justice  minister, 
who  thereupon  acts  as  per  Chap.  XXII.  Con- 
stitutional Code. 

§ 7.  Eoidence  discovered  a fter  idthnate  decrees^ 
hoio  far  producible. 

In  relation  to  any  matter  of  fact,  what 
maj’’  soinooiim;.s  happen  is,  that  after  a suit 
iii.sticutcd  and  terminat'  d,  evidence  traus- 
jiire.s,  by  which,  luvi  it  been  received  in  time, 
decrees  ojiposite  to  those  by  which  the  suit 
has  been  terminated  would  have  been  pio- 
uouneed.  In  suoii  case, 3,  the  proper  judica- 
tory to  apply  to  is  the  judicatory  in  ivhich 
the  suit  has  been  ,so  terminated.  But  in 
such  a case,  exceptions  excepted,  the  judge 
will  not  grant  and  appoint  a fre^^h  reca- 
pitulatory quasi- trial,  unle.ss,  upon  examina- 
tion of  the  partj'  applying,  he  is  satisiied, 
that  of  the  evidenoe  in  question  the  party 
liad  not,  antecedently  to  the  utterance  of 
the  definitive  deciees  iu  question,  any  know- 
ledge. 

Exceptions  are  as  follows : — 

1.  Where,  tliough  at  the  time  in  question 
he  did  not  either  tender  or  require  the  ex- 
traction of  the  evidence  iu  question,  he  gave 
indication  of  the  existence  of  it — the  uon- 
prodnetion  of  it  having  for  its  cause  the 
conception  of  the  adequacy  of  the  mass  o£ 
evidence  actually  adduced,  coupled  with  the 
desire  of  avoiding  the  delay,  vexation,  and 
expense  inseparable  from  the  production  of 
it,  and  the  persuasion  of  the  non-necessity  of 
it  as  above. 

2.  W'hei  e,  antecedently  to  the  termination 
of  the  suit  as  above,  the  e.xistence  of  a cer- 
tain article  of  evidence  material  to  the  cor- 
roboratiou  of  au  article  of  newly  discovered 
evidence,  was  known;  but  the  newly  disco- 
vered evidence  itself  not  being  known,  the 
materiality  of  it  could  not  be  then  known, — 
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the  reason  for  giving  indication  of  it  had  not 
place  therefore  at  that  time. 

Exarnple.s  of  such  demand  for  subsequently 
and  accidentally-discovered  evidence,  are  as 
follows : — 

1.  Field  of  law  the  non  penal  branch.— 
Subject-matter  of  suit,  aggregate  mass  of  the 
})voperty  of  a person  recently  deceased 
Ground  of  decision,  testament  of  a certain 
date  fresh  evidence  subsequently  disco- 
vered, a testament  of  posterior  date,  in  the 
custody  of  a person  who.se  exi.stence  or  chief 
abode  was  not  at  the  termination  of  the  suit 
known  to  the  party  on  whose  behalf  the  fresh 
examination  is  I'eqnired. 

2.  Field  of  law  the  penal  branch. — Defen- 
dant in  a penal  suit  for  homicide : — qua.si-trial, 
after  recapitulatory  examination,  and  by  ap- 
propriate decrees  opinative  and  imperative, 
acquitted.  Evidence  the  existence  of  which 
was  neither  known  nor  suspected,  afterwards 
comes  to  light.  Examples  : — 

1.  The  defendant,  in  contemplation  of 
death,  smitten  b}'  remorse,  confesses,  but  re- 
cants. 

2.  In  a fit  of  druukenness,  or  in  his  sleep, 
defendant  utters  particulars  which  lead  to 
tlie  discovery  of  evidence,  the  existence  of 
wiiich  haernot  been  suspected. 

3.  Habilimeiit.s,  or  other  goods  known  to 
have  been  the  property  of  the  deceased,  are 
di-scovered  in  the  po.ssession  of  the  defendant : 
or  the  deail  body,  or  the  skeleton,  kuowm  by 
some  peculiar  marks  to  have  belonged  to  the 
deceased. 

4.  An  individual  who,  in  relation  to  the 
transaction,  by  which  the  death  was  occasion- 
ed, had  been  an  eye-witness ; or  in  i-olation  to 
some  fact  probatively  operating  as  an  article 
of  circumstantial  evidence,  returns  from  be- 
yond sea,  and  makes  known  what  he  saw. 

§ 8.  Securiti/  against  nndae  punishment  of  an 
irreparable  nature. 

Without  express  coulirmation  by  the  ap- 
pellate judicatory  and  the  ju.stice-ministcr, 
no  imperative  decree,  ordering,  under  the 
name  of  punishment  or  otherwise,  irreparable 
change  in  bodily  condition,  shall  be  considered 
as  intended  to  receive  execution.  Examples 
of  such  change  are  the  following : — 

1.  Mortal  puni.shment. 

2.  ^Mutilation  : lo.ss  of  the  .substance,  or  use 
of  a portion  or  organ  of  the  body. 

3.  Stigniatization  : under.-tand,  when  per- 
formed in  .such  manner  that  the  eflsct  shall 
be  indelible. 

4.  In  the  case  of  a female,  defloi-ation  : as 
where,  on  the  termination  of  a suit,  antece- 
dently to  known  consummation,  a female  is 
oi-dered  to  be  delivered  into  the  power  of  a 
man  adjudged  to  be  her  husband. 

For  tlic  completion  of  the  list,  see  the  non- 
penal and  penal  Codes. 


CHAPTER  XXIX. 

NATUU.VL  AND  TECHNICAL  SYSTEMS 
COMPAKED. 

One  main  feature  of  natural  procedure  is  a 
special  regard  to  avoid  adding  to  the  suffering 
of  the  innocent,  the  indigent,  and  the  (for 
whatsoever  cause)  afflicted  : corre.sponding 
feature  of  technical  procedure,  blind  oppres- 
sion of  the  innocent,  the  indigent,  and  the 
already  afflicted. 

Examples  : — Indiscriminate  impo.sition  of 
the  burthen  of  costs  in  all  stages  from  that 
of  accusation  to  that  of  execution  inclusive. 

To  this  head  belong  all  fees  exacted  of  per- 
sons imiu'isoncd  on  mesne  process,  and  thence 
before  conviction  : as  well  as  on  imprisonment 
in  consequence  of  conviction. 

The  infinitely  diversified,  but  in  most  cases 
enormous  lengrh  of  time,  during  which,  in 
cousequence  of  accusation,  and  before  trial, 
in  cases  liable  to  incarceration,  persons  are 
subjected  to  it.* 

in  all  cases  of  peual  procedure,  the  declared 
supposition  is,  that  the  party  accused  is  inno- 
cent ; and  for  this  supposition,  mighty  is  the 
laud  besti)wed  upon  one  another  by  judges 
and  law-writers.  This  supposition  is  at  once 
contrary  to  fact,  and  belied  by  their  owu 
practice. 

The  defendant  is  not  in  fact  treated  as  if  he 
were  innocent,  and  it  would  be  absurd  aud 
inconsistent  to  deal  by  him  as  if  he  were. 
The  state  he  is  in  is  a dubious  one,  betwixt 
non-deiinqueiicy  and  delinquency : supposing 
him  non-delinquent,  then  immediately  shoidd 
the  procedure  against  him  drop  : everything 
that  follows  is  oppre.ssion  aud  iujustiee. 

Of  this  opiH-essiou,  the  immediate  cause  is 
the  enormous  interval,  so  wantonly  inter). osed 
between  one  2iart  of  the  jirocedure  and  an- 
other. This  is  a consequence  of  the  unfeeling 
disregard  above  mentioned;  of  that  disregard, 
the  original  sin  of  jiulicial  procedure  (more 
or  less  flagrant  pfi'lia^M  in  all  couutries,  but 
more  pai’ticularly  in  England ;)  the  substitu- 
tion of  the  actual  ends  of  judicature  to  the 
end.s  of  ju.stice. 

To  such  a length  has  this  di.sreg.ard  pro- 
ceeded as  to  have  jjroduced  a tax,  and  that  to 
an  enormous  amount,  on  what  are  called  free 
pardons.!  For  pardon  (though  under  English 


* This  applies  with  more  or  less  force  to  the 
whole  of  England  not  withm  the  jurisdietioii  of  the 
central  crimiiial  court.— T'd. 

t These  free  pardons  were  formerly  under  the 
Great  fcijal.  The  expense  of  obtaining  these  dccu- 
ments  was  so  great,  that  they  were  seldom  or 
never  applied  for,  except  when  in  the  course  of 
some  suit  or  other  it  becauie  necessary  to  iirove 
the  fact  of  the  pardon  of  the  individual  in  ques- 
tion. Now,  by  a statute  passed  during  the  reign 
of  George  IV.  (7  & 8,  c.  28,  5 13),  a pardon 
under  tlie  sign-manual  has  the  same  effect  as 
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law  altogether  arbitrary,)  there  are  several 
incontestably  proper  causes.  As  to  this,  .see 
Con.stitutional  Code,  Ciiapter  XXV.  Justice, 
Ministtr,  § 5.  Dtspunhice function. 

Oppression  of  the  indigent,  grievous  in 
proportion  to  their  indigence.  Oppression  in 
this  sji.ape  hits  fur  its  cause,  the  employment 
given  to  fixed  sums,  on  whatsoever  account.s 
impo.secl  (viz.  penalty  for  dolimiuency  in  its 
various  shape.s)  by  substantive  law  . taxes  and 
fees  to  functionaries  of  both  sorts,  judiciary 
and  profe.ssioual,  under  procedure  law. 

The  effect  which  blind  fixation  has  in  giving 
encouragement  and  biith  to  crime  in  iiil  man- 
ner of  shapes,  is  a topic  of  animadversion  else- 
where. "What  belongs  to  the  present  occat-ion 
is  the  effect  it  has  on  the  sutiering  of  the  ab- 
solutely or  comparatively  indigent,  an  elTect 
which  goes  to  the  rendering  the  suffering  of 
one  ijid.vidual,  rise  to  seme  thoiu.-;md  time.s 
the  amount  of  the  suffering  of  this  or  that 
other,  from  a cause  nominally,  and  in  the  eyes 
of  a careless  observer,  the  same. 

The  case  mentioned  as  the  case  of  the  al- 
ready afflicted,  belongs  more  particularly  to 
that  in  which  the  offence  is  not  considered 
on  the  footing  of  a criminal  one,  but  only  as 
injurious,  and  thus  producing  a demand  for 
compensation.  If  prevention  of  such  offences 
were  the  end  in  view,  mattei’S  would  be  so 
managed,  as  that  whatever  expense  were  im- 
posed or  loft  uuremoved,  should  antecefknt.li/ 
to  decision  be  minimized,  and  after  decision 
thrown  with  its  whole  weight  (.state  of  pecu- 
niary circumstances  considered)  on  the  party 
in  the  wrong,  in  the  case  of  rashness ; with  a 
purposed  addition  in  case  of  evil  conscious- 
ne.ss. 

Between  operation  and  operation  in  tho 
course  of  the  suit,  beginning  with  the  first, 
wliatever  that  may  be,  long  intervals  are  esta- 
blished by  general  rules,  without  regard  to  the 
difference  in  respect  of  length  of  intervals, 
rendered  necessary  to  justice  by  the  circum- 
Bbances  of  the  several  individual  ca.ses. 

These  intervals  are  fixed  in  regard  to  time, 
without  any  regard  to  distance  in  respect  of 
place. 

By  general  rules,  transference  from  judi- 
catory to  judicatory  and  back  again;  thence 
Viust  delay,  vexation,  and  expense,  without 
any  benefit : on  the  contrary,  with  great  de- 
triment to  justice  in  respect  of  avoidance  of 
mi.sdecision,  by  breaking  the  thread  of  the 
evidence,  belonging  to  the  suit;  appointing 
one  part  to  bo  elicited  by  one  judicatory  in 
one  place;  another  part  by  another  judicatory 
at  another  place ; and  the  other  parts  at  the 
judicatory  in  which  the  suit  commenced. 

Mode  of  proceeding,  by  action  at  common 
law.  In  the  three  common- law  judicatories 

if  it  were  under  the  great  seal.  Pardons  so  attested 

are,  I believe,  granted  without  auy  charge 
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of  the  metropolis — the  King's  Bench,  Com- 
mon Pleas  and  Exchequer — the  mode  of 
procedure  in  this  ca.se  is  not  very  materially 
different. 

First  comes  the  writ.  But  the  only  end 
and  effect  of  thi.s  i.s  to  cause  the  defendant 
to  apitoint  an  attorney  to  carry  on  the  suit  in 
his  stead.  Here  the  instrument  of  summons, 
warning,  notice,  or  whatever  it  m.ay  be  Ciilled, 
is  at  a fixed  price  (or  at  ;iny  rate  at  a price 
that  ought  to  be  fixed,)  purchased  of  a su- 
bordinate instrument  and  justice-seller  of  the 
judge — the  judge  himself  never  knowing  any- 
thing of  that  which  in  tliis  way  Is  done  by 
his  authoiitjg  and  in  hi.s  name. 

Next  comes  the  declaration.  But  this, 
thou,- li  an  as.sertion,  and  though  in  that  cha- 
racter effect  is  given  to  it,  is  not  considered 
in  tlie  cliaracter,  imr  rli  si.gi’.ated  by  the  name 
o£  ovidoiice.  It  h.as  always  more  or  less  of 
falsehood  in  it.  The  attorney  (ior  the  party 
never  knows  any  more  of  the  matter  than  the 
judge  doe.s)  utters  thi.s  falsehood  knowingly 
and  wilfully,  and  without  any  apprehension, 
because  without  any  danger  of  suii'ering  from 
it.  For  the  utterance  of  it,  he  and  his  instru- 
ment and  accomplice,  the  special  ]>leader,  are 
well  paid : and  except  the  receiving  of  this 
pa.}',  the  only  efi'cct  of  it  is  to  elicit,  under 
the  name  of  a plea,  the  ctn-respondiiig  mass 
of  falsehood  and  absurdity,  i'rom  the  attorney 
ill  league  with  a special  pleader  on  the  other 
side. 

U bus  continues  the  chain  of  falsehood  and 
ab.surdity,  from  mouth  to  mouth,  and  froiu 
year  to  year,  between  one  link  and  another; 
there  being  in  particular  tour  long  intervals, 
one  of  them  of  the  length  of  tiuee  or  four 
mouths,  lest  the  suit  siioukl  come  too  early 
to  a close.  All  this  while  no  assertion  made, 
which  under  tho  name  of  evidence  i.s  admitted 
to  constitute  a ground  fur  the  ultimate  deci- 
sion, by  which  execution  and  ellect  is  given 
or  denied  to  the  portion  of  law  on  which  the 
demand  is  as  by  the  declaruiiou  professed  to 
be  grounded. 

If  the  instrument  put  forth  in  the  first 
instance  by  the  defendant,  in  answer  to  the 
plaintiff’s  declaration,  is  of  such  a nature  a.s 
to  come  under  the  denominfitiou  of  a general 
issue  of  which  according  to  the  nature  of  the 
demand  there  are  five  or  .six  suits,  there  is 
another  tissue  of  usele.ss  falsehoods  and  ab- 
surdities, and  the  suit  goes  to  seme  place 
in  every  variety  of  dist.mce,  between  0 feet, 
and  about  3U0  miles,  from  the  [ihice  at  which 
it  was  commenced,  to  be  tried;  that  is  to 
say,  now  for  the  first  time  is  any  mass  of 
assertion  received,  to  which,  as  above,  the 
character  and  eilbct  of  evidence  is  ascribed. 
Here  for  the  first  time,  a functionary  bearing 
the  title  of  judge  takes  (unle.ss  by  accident 
as  hereafter  mentioned)  cognizance  of  the 
evidence  of  anything  that  has  passed  in  the 
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course  of  the  suit.  This  judge  is  not  neces- 
sarily the  judge  under  whose  authority  the 
suit  was  commenced,  or  the  power  of  com- 
pelling the  advei"se  party  to  act  in  the  cha- 
racter of  a defendant,  sold.  For  the  useless 
course  of  falsehood  and  absurdity,  niouths  in 
large  numbers  as  above,  or  years  in  small 
numbers,  are  allotted:  for  the  elicitation  of 
the  only  ma-s  of  assertion  which  is  so  much 
as  professed  to  be  taken  for  the  ground  of 
decision,  sometimes  not  more  than  two 
or  three  days,  fur  all  the  number  of  suits 
that  can  come  to  be  heard  in  the  same  place, 
are  allowed.  Fpou  an  average,  not  more 
than  two  or  three  times  as  many  hours  are 
allotted,  for  the  only  mass  of  information 
which  is  or  can  be  applied  to  use,  as  the 
luiuiber  of  mouths  or  even  years  that  are 
allotted  to  the  elicitation  of  that  which  is  so 
completely  useless. 

Froceeciings  by  indictment: — Here  a new 
scene  opens.  The  case  where  the  proceed- 
ings by  indictment  are  preceded  by  pro- 
ceedings before  a justice  of  the  peace — 
this  case  not  covering  more  than  a part 
of  the  field  covered  by  the  mode  of  pro- 
cedure termed  an  iudiclmcnt,  must  for  the 
present  be  postponed.  Here  the  scene 
opens  with  the  proceedings  before  the 
grand  jury.  The  grand  jury  is  a judio,'}toiy 
not  presided  over  by  a professional  and 
permanently  existing  official  person,  a judge; 
but  a company,  a miscellaneous  company 
of  men,  selected  on  the  presumption  of 
po.sse.ssiug  a certain  degree  of  opulence ; in 
number  from  12  to  23.  To  pronounce  a de- 
cision in  favour  of  the  demand,  12,  but  not 
le.ss  than  12,  are  sufficient.  But  here  the  in- 
formation furni.shed  is  put  upon  the  footing, 
and  bears  tbe  character  and  deuomination  of 
cviilence.  Here,  then,  is  a mass  of  evidence: 
wli.ab  next  becomes  of  it? — is  it  never  acted 
upon  ! No,  never.  It  is  unifoi'uily  let  drop, 
and  forgotten  : all  the  u.se  made  of  it,  is  the 
enabling  thi.s  majority,  if  such  be  their  plea- 
sure, to  send  the  cause  to  be  tried  upon 
evidence  not  quite  so  sure  of  perishing,  by  a 
judge  or  jury  in  the  same  manner  a.s  an  action 
as  above  is  tried.  And  this  in  many  cases 
with  needless  delay : as  also  in  length  various, 
but  iu  no  case  so  enormous  as  to  be  worth 
mentioning  in  comparison  with  that  which  in 
the  mode  of  suit  called  action  has  been  seen 
organized.  Now,  in  this  preliminary  opera- 
tion, by  which  during  a course  of  several 
days  perhaps,  from  12  to  23  persons  Lave 
been  occupied  in  tlie  situation  of  judges, 
be.sides  au  altogv^tber  unlimited  nuinijcr 
in  the  eliaracter  of  witne.sses,  what  is  tlie 
ti.se!  Answer:  Absolutely  none.  Wbat 
is  th.e  elfeet  ? To  enable  these  12  or  23 
esquires,  as  they  are  culled,  to  afford  im- 
punity without  rcpru.ach  to  evei'y  malefactor 
to  whom  it  6uit.s  their  purpo.se  to  afford 
this  encouragemciifc  to  crime.  Yes-  such 
is  the  juiipo.se,  if  uot  of  the  creation  of  the 


17l 

I institution,  of  the  preservation  of  it;  and 
for  this  purpose  it  is,  if  for  any  purpose  at 
! all,  that  the  veil  of  secresy,  by  means  of  the 
sanction  of  au  oath — that  veil  which  originally 
was  thrown  over  it  for  other  purposes — is 
preserved  over  it. 

Parties’  appearance.  — Various  are  the  ways 
iu  wliich  the  in.stitution,  by  which  parties  are 
exempted  fi'om  the  obligation  of  appearing 
face  to  face  iu  the  judicatory,  in  the  presence 
of  the  judge  and  the  assembled  public,  is 
inimical  to  the  ends  of  justice,  and  conducive 
to  the  actual  ends  of  judicature. 

In  the  first  place  comes  the  pecuniary 
profit,  immediate  and  direct,  to  both 
branches  of  the  fraternity,  professional  and 
official. 

I'lncouragement  given  to  t.Iie  relatively  and 
comparatively  opulent,  who  arc  able  with- 
out difficulty  to  defray  the  expense  as  above, 
to  oppress  and  provoke  the  relatively  and 
comjiaratively  unopulent : from  the  provoca- 
tion in  .so  far  as  submitted  to  without  retalia- 
tion, no  seif-regardiug  profit  accrues  to  the 
lawyer  tribe  in  a pecuniary  shape  : remains 
only  the  gratification  to  aristocratical  sym- 
pathy, from  the  spectacle  of  a class  of  men 
below  them,  suffering  under  the  yoke  imposed 
upon  them  by  the  class  to  which  they  of  the 
law-learned  cla.ss  do  belong.  But  every  now 
and  then,  resentment  under  oppression  gets 
the  better  of  iirudence  .■  then  comes  retalia- 
tion, and  from  retaliation,  litigation,  in  which 
the  party  originally  oppressed  and  injured  is 
made  defendant. 

Great  is  the  assistance  which  this  plan  of 
depredation  receives  from  the  darkness  in 
which  tbe  whole  system  of  iDrocedure  is  in- 
volved by  the  thick  cloud  of  technicalitie.s. 
No  means  has  any  ordinary  man  of  know- 
ing beforehand,  what  the  qu.antum  of  expen.->e 
is,  in  which  before  the  termination  of  tlie 
suit  he  has  in  contemplation,  he  may  be 
involved. 

In  a common-law  case  (in  Westminster 
Hall,)  to  a question  what  the  expense  (on  the 
plaintiff’s  side  siippo.se)  will  be,  he  i.s  informed 
it  m.ay  be  about  tliiiffy  pounds,  more  or  less. 
Nor  i.s  the  information  ab.solutely  untrue, 
but  this  amouut  may  be  taken  as  the  mini- 
mum. Of  this  miniinurn,  according  to  cir- 
cuin.stances,  it  may  swell  out  to  hundreds  or 
to  thousands. 

The  most  remote,  but  upon  the  whole  (its 
comprehensiveness  considered,)  the  most  pro- 
ductive .source  of  pi'oiit,  remains  still  behind. 
This  is  the  enclemial  and  all-infecting  de- 
pravity, which  it  engenders  and  keeps  alive 
iu  the  community,  by  withholdiug  the  great 
check,  by  the  application  of  which  it  would, 
iu  so  vast  a proportion,  be  kept  from  coming 
into  existence.  Were  he  assured  of  having  hi.s 
niiscondiiet  expo.sed  and  made  public  in  tho 
presence  of  a judge  and  a numerou.s  auditory, 
as  it  would  be  were  he  under  the  obligation 
of  meeting  his  adversary  face  to  face,  and 
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giving  immediate  answer  to  whatever  per- 
tinent q«e.stion.s  were  proposed  to  him,  he 
would  shrink  from  the  expo.sure.  A.s  it  is, 
at  the  e.\,pensc  of  a serie.s  ot  lies,  from  the 
disgrace  of  which  be  is  eased  liy  a society 
of  iawyer.3,  wlio  are  paid  for  originating  and 
giving  utterance  to  them — he  being  but  the 
adoptive  father  (and  not  undsr.stood  to  be  so) 
of  them — he  trav'cls  on  in  the  road  to  ini- 
quity— he  perseveres  in  hi.s  course  of  injury 
witliout  a check  ; expense  is  the  utmo.st  iie 
has  to  fear.  Thus  it  is,  that  the  whole 
judicial  system,  with  everything  that 
belongs  to  it,  is  a perpetual  hotbed  fur 
the  raising  a perpetual  crop  of  depredation 
and  oppression  in  every  imaginablo  shape, 
with  pnqjortiouable  profit  to  Judge  and  Co. 
as  often  as  it  breaks  out  in  the  shape  ot 
litigation. 

yuch  is  the  .state  of  the  disease.  Now  as 
to  the  remedy.  A few  words  will  suffice  for 
the  prescription  of  it.  Of  late  years,  pub- 
licity has  I'eceived  an  unexampled  extension, 
under  the  protection  of  a beneficent  and 
comparatively  wise  Ministry,*  and  reforma- 
tion of  morals  in  a sensible  degree  i.s  become 
tho  consequence.  But  in  comparison  of 
what  it  might  be,  the  extent  i.'s  still  extremely 
narrow.  Think  what  it  would  be,  if  in 
every  instance  of  oppre.ssion  in  cases  now 
called  civil  cases,  tlie  oppressor  saw  him.sclf 
under  the  obligation  of  facing  his  vicrim 
or  intended  victim,  in  presence  of  a judge 
and  a numerous  and  promiscuous  auditory, 
and  to  make  true  answer  (on  pain  as  now  of 
punishment  for  perjury)  to  every  (lucstion 
which  the  oppressee,  now  no  longer  e.xcladed 
from  the  judicatory  by  the  expense  of  tive 
toll-gate  leading  to  it,  might  with,  the 
consent  of  the  judge  hud  cause  to  pat  to 
him.  At  pre.sent,  opulence  is  to  wrong  in 
every  shape  (so  long  as  individuals  alone 
are  regarded  as  bein.g  the  objects  of  it)  an 
eft’ectual  licence  : in  the  here-proposed  code, 
the  licence  will  be  withdrawn,  and  in  the 
judicatory  now  become  the  arena  of  justice, 
the  oppressor  and  the  oppres.sed  would  meet 
oil  nearly  equal  terms. 

In  the  English  courts,  tho  first  act  con- 
tinues to  be  an  act  of  extortion  and  oppre.s- 
sion— of  extortion  practised  on  those  who 
have  money  to  pay  for  the  cliance  of  what 
is  called  justice. 

By  any  one  whose  desire  it  wa,s  to  do  jus- 
tice to  the  demand,  would  a refusal  be  given 
to  hear  what  the  demandant  had  to  say  on 
the  subject? — to  hear  whether  upon  the  face 
of  his  statement  there  Avas  any  ground  for 
the  demaud— any  just  and  sufficient  cause, 
sufficient  to  afford  a warrant  for  the  vexation 
and  expense] 

No ; he  would  hear  what  the  applicant  had 
to  say ; and,  upon  so  doing,  would  in  many 


instances  do  complete  justice,  or  at  any  rate 
learn  more  of  the  real  state  of  the  c.ssc,  than 
an  English  judge — common  law  judge  and 
equity  jiulgr!  put  together —will  (unless  the 
defendant  choose.S  it)  at  the  cud  of  eighteen 
ni'Uiths. 

By  this  one  act,  a double  injurstice  is  per- 
pctr.ited  : injustice  in  tho  .shape  of  extortion 
and  oppi’C.ssion — extortion  practised  upo'i 
tho  man  or  tlie  woman  w’jo  i.s  already  in- 
jured-oppression on  the  man  or  Mi  - woman 
whose  liberty  i.s  sold  to  the  dri.iandaut, 
without  inquiry,  at  the  fixed  price  — the 
judge,  for  the  sake  of  the.  profii;  received 
by  himself,  lending  himself  as  an  in 'triiment 
to  tlie  pmfit  of  his  accomplices  and  ooiifede- 
rate  worshippers  in  the  profes.sionai  branches 
of  tlia  law. 

The  jmlg.'i’.s  iinr.iodiate  profit  from  the  ex- 
tortion— tliougli  several  times  the  amount  of 
that  price  fur  a day’s  labour,  which  thou.saiids 
and  scores  of  thou.sand.s  w'onld  be  happy  to 
get  and  cannot — formed  at  its  origin  a very 
con.siderable  proportion  of  tiie  amount  of  that 
income  which  would  suffice  for  the  sub-sist- 
ence  of  a family  during  a whole  year.  In 
the  interval  between  tliat  time  and  the  pre- 
sent, th.it  price  has  not  been  raised  in  any 
proporcioa  approacliing  to  that  in  which  the 
value  of  money  has  fallen.  But  to  the  mul- 
titude of  suits  (tho  re.siilt  of  the  prodigious 
increase  of  wealth — of  wealth  absolute  and 
relative),  what  has  been  lost  in  the  value  of 
such  items,  has  been  amply  compensated  for 
by  wliat  has  been  gained  by  t’ae  increased 
number  of  those  same  items. 

For  the  facility  of  giving  exercise  to  op- 
pre.ssiou  in  this  shape,  where  oppression  is 
the  object,  not  so  much  as  an  account,  true 
or  false  is  received  or  asked  for,  at  the  hands 
of  the  purchaser. 

Afterwards,  indeed,  when  the  proposed 
defendant,  in  jail  or  out  of  jail,  has  by  more 
fees  made  known  his  intention  of  appearing 
ill  that  character,  an  account  is  made  and 
received.  But  this  account  i.s  made,  not  by 
the  party  liimself,  but  by  an  attorney,  who 
by  the  course  of  tlie  court  has  been  obliged 
to  compose  it  of  a parcel  of  lies,  with  only 
just  so  much  truth  in  ib  as  serves  for  a pre- 
tence for  compelling  the  exhibition  of  a simi- 
lar C'imposition  called  a pka  ; the  parties  on 
both  side.s,  for  months  or  years,  are  kept  thus 
at  a distance  from  one  another  by  the  judge, 
while  at  long-protracted  and  altogether 
useless  intervals,  they  are  compelled  to 
employ  the  lawyer  to  carry  on  the  war  of 
words : being  composed  of  a mixture  of 
lies,  abu.se,  aud  uonseuse,  with  or  (as  it  may 
happen)  without  a small  particle  or  two 
of  relevant  or  irrelevant  truth  interspei’sed 
by  accident. 

Elicitation  of  evidence.  Natural  modes, 
oral  or  epistolary  in  all  cases,  according  to 
circumstances,  in  respect  of  delay,  vexation, 
and  expense. 
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Teclmical  modes,  diversified  according  to 
circumstances  which  make  no  difference  with 
relation  to  aptitude  or  probabihty  as  to  the 
correctness  and  completeness  of  the  evidence 
elicited. 

Unapt  sources  of  diversification 

1.  The  power  and  consequent  denomina- 
tion of  the  judicatory  in  which  the  elicitation 
is  performed  j e.  "whether  a common-law^ 
court,  or  an  equity  court. 

2.  The  relation  borne  by  the  examination 
to  the.  suit.  In  a conmion  law'-court,  no 
party  on  either  side  examined  at  all : in  an 
equity  court,  a party  on  one  side  alone 
examined ; — to  wit,  the  defendant’s  side ; 
and  be  examined  in  the  epistolary  mode 
only.  An  extraneous  w’itness  examined  in 
the  oral  mode  alone ; and  in  this  case  in 
the  utmost  secresy,  by  the  examining  judge 
alone : no  interrogative  matter  for  counter- 
interrogatoi’ies,  admitted  to  be  given  to  the 
parties  on  both  sides,  or  to  a party  on  either 
side. 

Natunal  procedure  : — Form  of  litis  contes- 
tation,  from  beginning  to  end,  exceptions 
excepted,  oral.  Exceptions  are— 1.  Impos- 
sibility by  reason  of  local  distance  ; 2.  .Pre- 
ponderant evil,  in  the  shape  of  delay, 
vexation,  and  expense. 

Technical  procedure : — In  equity  practice, 
scriptitive,  or  say  epistolary.  Sole  case  in 
which  oral  discourse  is  received,  that  in 
which  the  examinee  is  either  an  extraneous 
witness,  or  a party  litigant  examined  in  the 
chai-acter  of  an  extraneous  -witnc.ss. 

Of  the  two  effectually  distinct  functions, 
the  requi.sitive  and  the  probative,  the  exercise 
is  mixed  up  in  the  same  document— to  wit, 
the  bill. 

The  pursuer  .states  the  service  he  requires, 
alleges  suppo.sed  facts,  for  the  purpose  of 
forming  an  efficient  cau.se  of  right  or  title 
to  the  service  demanded,  or  say  required, 
at  the  hands  of  the  defendant,  and  eventu- 
allj'  at  the  hands  of  the  judge,  and  exercises 
the  evidence-elicitative  function  at  the 
charge  of  the  defendant.  The  evidence 
delivered,  is  what  is  called  the  churyinr/  pari 
of  the  bill,  containing  in  it,  of  necessity, 
a largo  poortiou  of  false  and  mendacious 
statement : the  ju  li  .-atory  refusing  all  relief 
fu  person  who  will  not  add  to  his 

requisition,  a tissue  of  false  and  men- 
dacious statements,  known  so  to  be  by  the 
judge. 

In  the  common- law  practice,  the  lilis-con  - 
te, station  is  calleci  pkudiuj ; and  that  which 
is  productive  of  delay,  vexation,  and  expiense 
in  a .special  degree,  ajiedal  pleading 

Equity  jiraedce,  to  its  own  peculiar  mode, 
adds  incidentally  the  common-law'  mode. 
Ihis  Is  the  ca.se  a.s  often  a.s,  either  instead 
of,  or  in  conjunction  with,  what  is  called 
his  uaswer,  the  defendant’s  lawyer  delivers 
in,  what  is  called  a plea,  or  w hat  is  called  a 
d.emuvier. 


If  and  in  so  far  as  justice — that  is  to  say, 
giving  execution  and  effect  to  the  correspon- 
dent portion  of  the  substantive  branch  of  the 
law — is  the  end  in  view,  no  part  of  the 
matter  found  in  any  of  the  books,  under  the 
head  of  pleading,  or  special  pleading,  will 
have  any  place  in  a procedure  code  having 
that  same  for  its  end  in  view  : no  portion  is 
there  of  it,  that  is  not  completely  useless. 
For  the  purpo.se  of  giving  execution  and 
effect  to  that  same  branch  of  law,  or  any 
part  of  it,  no  more  information  will  be  to  be 
had  from  it  than  from  the  Koran. 

Of  the  evidence,  the  judge  commonly  takes 
abridged  memorandums;  of  the  argumenta- 
tion, none.  Of  these  abridged  minutes,  in 
general  no  use  is  made ; they  are  waste  pai^er 
and  as  such  dealt  w'ith.  For  the  moment, 
they  serve  to  assist  his  recollection  when 
giving  his  charge  to  the  jury. 

The  sole  case  in  which  any  use  is  made  of 
them,  is  when  application  is  made  to  another 
judicatory,  w’ithout  a jury,  for  a new  trial, 
by  and  with  another  jury.  In  this  case  tlie.se 
minutes  are  conveyed,  somehow  or  other, 
from  the  first  judicatory  to  the  second  : the 
argumentation  not. 

In  this  case,  instead  of  an  appeal  from 
the  inferior  judicatory  to  a superior,  on  the 
ground  of  the  evidence  and  the  argumenta- 
tion delivered  to  the  inferior  judicatory, — is 
substituted  an  inquiry  grounded  on  mutilated 
minutes,  for  the  correctness  and  complete- 
ness of  which,  nohodj’  is  resjiousihle,  — for 
the  iDurj)o.se  of  a determination,  whether 
evidence  from  tlie  same  source  shall  bo 
elicited  by  another  such  inferior  judicatojy — 
no  use  wlmtever  being  made  either  of  the 
argumentation  or  the  evidence  elicited  by 
tile  inferior  judicatory  thus  toi  tuously  and 
awkwardly  ajipcalecl  from. 

If  to  make  good  your  claim,  it  happens  to 
you  to  have  need  of  your  adversary’s  confes- 
sional evidence,  you  cannot  have  it  without 
a suit  in  a judicatory  called  a court  of  equity ; 
nor,  in  that  judicatory,  to  any  the  most 
simple  que.stion  can  you  make  sure  of  an 
answer  from  him  in  so  short  a time  a.s  a year 
—to  a question  to  which,  if  put  to  him  by 
you  in  the  pre.seiice  of  a judge,  as  in  a 
smidl-clebt  court  called  a court  of  comseieuce, 
a single  moment  would  siillice  you  for 
extracting  from  him  an  answer,  and  that  an 
adequate  one. 

Think  of  a nation  in  which  a man  at  the 
heail  of  the  law,  will  have  the  a.ssurance  to 
as.sert  on  all  oci:a-ion.«,  that  justice  w'as  and 
is  the  oliject  of  this  .system. 

Special  pleading  is  a .system  of  operatimis, 
by  wiiicli,  instead  of  the  conjunct  appearance 
of  the  paitie.s  in  the  fii'st  imstauce  before  the 
judge,  making  their  re.spectivc  allegations 
subject  to  re.sponsibility  compen.sational  and 
punitional  in  ca.se  of  filsehood,  tliey  are  kept 
at  a distance  from  the  jinlge’s  cliainber,  for 
tile  purpose  of  causing  to  be  delivered,  at  in- 
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tervals  of  weeks  or  niontlis,  their  several 
allegations,  in  the  form  of  ready  written 
discourses  peiini'd  by  their  respective  pro- 
fessional asssirstants,  and  without  reapon- 
sibility  in  any  shape  in  case  of  falsehood. 
Special  pleading  is  here  utteily  excluded. 
What  is  it?  Answer:  From  beginning  to 
end,  a perfect  nuisance j created  and  pio- 
Bcrved  in  the  teeth  of  the  most  obvious  and 
recogni.sed  [iriuciples  of  justice. 

In  case  of  mendacity,  or  temerity  of  asser- 
tion, there  will  be  re.sponsibility,  compensa- 
tional  and  punitional : of  evidence,  the 

elicitation  performed  viva  voce,  by  and  in  the 
iwe-sence  of  the  judge.  Tlu-oughout  tire 
whole  course  of  the  elicitation,  que.stions  to 
be  put  ari.sing  out  of  the  answer.?.  This  is 
the  course  pursued  wherever  the  obtainmeut 
of  a correct,  clear,  and  all-comprehensive 
conception  of  the  appropriate  facts  belonging 
to  the  case,  is  really  an  object  of  desire. 
Under  the  actual  sy.steiu,  the  same  individual 
in  the  cliaracter  of  a party,  is  con.^tantly 
exempted  from  that  responsibility  to  which 
that  same  individual  would,  in  the  ciiaiuctcr 
of  a witne.?s,  be  as  constantly  subjected.  To 
what  end,  but  that,  under  favour  of  this 
licence  (coupled  with  the  exclusion  from  the 
eye  and  the  ear  of  the  judge,  and  tire  scrutiny 
of  cross-interrogations,  with  the  aid  of 
questions  arising  immediately  out  of  the 
answer,?,)  he  may  be  not  merely  invited  but 
forced  to  that  course  of  false  assertion,  with 
factitious  delay  for  months  or  years,  out  of 
which  profit  to  the  amount  of  hundreds  or 
thousands  of  pounds  is  bj'  this  system  of 
mendacity,  fraud,  and  deception,  extracted. 

The  sy.?tem  and  course  of  procedure  has 
for  its  profes.sed  object  two  things  : — 1.  The 
obtaining  a well-grounded  assurance  I'espect- 
ing  the  facts  alleged  on  both  sides;  2.  The 
ascertaining  the  bearing  of  the  law  upon  du: 
facts,  the  exi.?tence  of  which  is,  on  the 
ground  of  the  several  allegation.?,  believed  by 
the  judge.  Now  then,  as  to  the  ascertain- 
ment of  the  fact?.  If  this  course  were  really 
conducive  to  the  profes.?ed  end  in  any  one 
case,  so  would  it  be  in  every  other : if  in  any 
one  sort  of  j udicatory,  so  would  it  be  in  every 
other.  Conceive  it  now  transported  into  the 
bosom  of  every  family— into  every  committee 
of  inquiry  in  the  House  of  Commons — into 
the  judicatory  of  every  justice  of  tlie  peace, 
and  every  ,?es.?ions  of  justices  of  the  peace. 
Suppose  this  course  of  inquiry,  aizd  no  other, 
employed — But  in  vain  should  we  tax  our 
imagination  in  carrying  it  higher  than  the 
bosom  of  every  family  : for  how  many  weeks 
together — for  how  many  days  together — 
upon  this  footing,  could  human  society 
continue  ? 

A project  was  on  the  carpet  for  '"giving  to 
Scotland  the  benefit  of  English  special  plead- 
ing. The  jury-court,  it  seems,  cannot  go  on 
without  it.  Great  indeed  must  be  the  em- 
barrassment, thick  the  confusion,  portentous 
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the  expense,  when  the  enormity  of  it  is  too 
great  even  for  those  whose  pi-ofit  rises  iu  pro- 
portion to  it.  Not  much  le.s.s,  perhaps  still 
greater,  must  be  the  cmbarra.ssrneut  produced 
by  the  endeavour  to  substitute  t>>  this  dole- 
tei'iou.s  r emedy  aurithei-  drawn  fi'onr  the  same 
pharmacopoeia.  The  projecr,  i.?  altogether  a 
curious  one  : bj’'  .statute  law  to  establish  com- 
mon law.  A rather'  more  obvious,  more 
.sirirplo,  and  if  justice  were  the  ol  joct,  a more 
elFectual  (or  rather  the  only  ofFectnal)  one, 
would  be,  by  .statute-law  to  establi.sh  statute- 
law.  The  only  objection  is,  that  the  mode 
of  corriliicting  the  brrsiness  would  (if  made 
•IS  it  ought  to  be,  and  could  bo,  made)  be  too 
olYoctiral.  To  uncoguoscibility,  it  would 
substitute  universal  notoriet}’-;  to  the  max- 
imuur,  tiro  rniuimiuir  of  ve.xatiorr,  delay, 
expeirsc,  and  conseqirently,  lawyers’  profit. 

An  oblique  and  indirect  or  fictitious  way, 
is  the  only  way  in  which,  in  this  mock,  a cou- 
coption,  such  as  it  is,  as  a r«/e  of  action,  can 
be  groirnded  njiou ; the  assumption  is,  that 
'ey  conrpetent  authority  a rirle  of  actioir 
ha.?  been  established ; and  rrjron  this  a.?sump- 
tiou,  false  to  the  perfect  knowledge  of  all 
those  who  build  upon  it.  is  groirnded,  on 
“ach  occasion,  the  power  they  assume  and 
.’.ver'cise. 

i'krr  the.se.  fifteen  years  past,  the  utter  im- 
possibility of  accoinpli.shing  on  tlris  plan,  iu 
any  tolerable  degree,  the  ends  of  justice,  has 
stood  demon.?trated  : but  not  those  ends— on 
the  contrary,  the  ends  diametrically  opposite 
to  them  are  on  this  occasion,  as  on  every 
other,  pm'.'Ued  where  the  workmen  are  law- 
yer.?, and,  by  the  snpiueire.?.?  of  the  people, 
suffered  to  take  their  own  course. 

Think  of  the  impudence,  as  well  as  tire 
wickedness  of  these  men,  so  unaptly  deco- 
rated with  tire  name  of  judges,  sitting  wir.lr 
the  door.?  of  their  judicatories  shut  agaitist 
the  par  ties ; — the  unhoppy  individuals  kept 
out  of  sight  aud  speech  of  each  other,  and  of 
the  judge,  even  when  living  both  of  them 
next  door  to  the  justice-chamber.  And  to 
what  end  ? To  what,  but  to  firbr'icate  a pre- 
tence (how  shallow  it  is,  every  honest  mind 
must  see)  for  setting  (at  their  expense)  their 
respective  lawyer  s to  pelt  one  another  with 
these  masses  of  absurdity  and  nonsense. 

Books  upon  books  have  been  written  and 
published,  to  show  liow  this  trash  may  be 
manufaetured  to  the  greatest  advantage. — 
What  a quantity  of  talent  has  been  thu? 
wasted  ! 

Of  this  series  of  altercation,  the  whole  use 
and  purpose  is  the  furnishing  a pretence  for 
the  exaction  of  fees  from  the  suitors,  for  the 
emolument  of  the  lawyers  of  all  classes  and 
gi-ade.?.  Neither  to  the  number  of  the  in- 
struments by  which  this  course  of  altercation 
is  carried  on,  nor  to  the  length  of  any  one  of 
them  (nor  consequently  to  the  expense  of 
the  whole,)  are  there  any  certain  limits.  As 
little  are  there  to  the  length  of  the  delay 
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thus  organized  and  manufactured  : the  whole 
of  it  being  completely  u.seless.  Many  are  the 
thousands  of  pounds  to  which  the  expense — 
not  small  the  number  of  years  to  which 
the  delay  — has  thus  been  known  to  be 
swelled. 

All  this  while,  not  a syllable  about  the 
matter  doe.s  the  judge  ever  deign  to  know. 
The  fees  go  some  of  them  to  his  own  imme 
diate  u.so,  others  to  his  profit  in  the  shape 
of  patronage,  through  the  hands  of  his 
instruments  and  nominees ; and  for  this 
remuneration  not  an  atom  of  service  does  he 
perform. 

Tlie  first  and  only  occasion  on  which,  if  at 
all,  any  part  of  this  altercation  comes  \vithiu 
his  cognizance,  is,  when  the  stock  of  useless 
matter  thus  spun  out  comes  at  last  to  be  ex- 
hausted, a determination  comes  to  be  taken 
«n  the  subject  of  the  whole  together.  Even 
then,  not  a tenth  part  of  the  contents  of  this 
lay  stall  is  presented  to  the  eyes  or  the  ears 
of  the  judge.  By  the  advocates  on  each 
side,  those  scraps  are  picked  out,  which  in 
the  hurry  of  the  moment  are  regarded  by 
them  as  best  suited  to  their  respective  pur- 
poses, and  the  remainder  is  consigned  to  tliat 
neglect  to  which  the  whole  is  so  well  entitled. 

In  some  cases,  the  string  of  altercation 
terminates  in  what  is  called  an  issue ; and  in 
these  cases  there  is  a question  of  fact  which 
finds  its  way  to  another  judicatory  in  which 
a jury  is  presided  over  by  a judge. 

Before  me  lies  a work  on  tlie  subject  of 
special  pleading,  intituled  “ On  the  Principles 
of  Pleading  in  Civil  Actions.” 

On  looking  into  this  work,  one  sentiment 
that  presents  itself  is  a sentiment  of  regret 
called  forth  by  the  idea  of  the  prodigious 
waste  of  mental  labour  and  talent  there  em- 
ployed, applied  to  a subject  essentially  worth- 
less, and  destined  to  disajjpear  as  soon  as  the 
light  of  truth  shall  liavo  shone  upon  the  sub- 
ject. Raphael,  painting  his  cartoons  alfresco, 
upon  a frozen  puuuel,  is  the  image  that  pre- 
sents itself. 

By  this  work  of  his,  the  author  superseded 
and  converted  into  waste  paper  all  the  works 
of  wliich  before  him  the  labour  had  been 
applied  to  this  field.  His  turn  it  wall  3iext 
be,  to  be  involved  in  the  same  fate. 

Of  no  lover  of  ju.stice  can  it  fail  to  be  the 
wish  and  desire  to  see  applied  to  the  further- 
ance of  justice,  that  talent,  which  without 
any  imputation  ou  the  author  has  hitherto 
had  no  other  occupation  than  the  giving 
facility  to  the  occuiaition  of  obtaining  emo- 
lument, by  the  giving  iuci'ease  to  expense,  of 
which  injustice  is  the  real  fruit,  under  the 
name  of  ju.stice. 

Ask  how  much  w'ritten  pleadings  there 
shmdd  be  in  a suit  ! A.sk  fir.st  how  much 
cliaff  and  powdered  bones  there  should  be  in 
a quartern  loaf ! 

Except  for  special  and  adequate  reason,  in 
every  case,  in  every  sort  of  case,  for  giving 
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execution  and  eflFect  to  the  portion  of  law  in 
que.stiou,  the  course  of  procedure  should  be 
in  everything  tlie  same  : no  difference  in  any 
one  case,  compared  wdtli  any  other : much 
less  a difiference,  at  the  option  of  an  indi- 
vidual ou  the  pursuer’s  side. 

This  feature  of  natural  procedure,  compare 
it  with  the  correspondent  one  in  English 
tcclinical  procedure. 

<-)ver  a bottle,  or  without  a bottle  before 
them,  between  a priest  of  the  cstablislied  re- 
ligion, and  a lawyer,  a di.spu*e  takes  place, 
and  a scuffle  ensues.  It  occur.s  to  the  priest 
to  make  an  instrument  of  revenge  out  of 
thi.s,  and  to  betake  himself  to  the  law  for 
vengeance. 

The  options  that  lie  before  him  are — 

1.  Action. 

2.  Indictment. 

3.  Information,  filed  in  the  ordinary  mode, 
or  by  leave  obtained  of  the  judge. 

4.  Information  ex  o_{ji:io,  filed  by  the  attor- 
ney-general without  need  of  such  leave. 

5.  Libel  in  the  ecclesiastical  court,  termed 
also  spiritual  court. 

Suppose  an  information  applied  for  in  the 
ordinary  way,  and  refused  : —tiie  attoniey- 
geneiMl  after  this,  would  he  take  upon  liini 
to  file  an  information  ex  Gficio,  without 
leave  applied  for  to  the  court.  Wlio  can 
say  ? He  may  or  may  not : it  depends 
upon  himself.  If  the  assailant  be  a duke, 
and  the  person  assaulted  a priest,  and 
nothing  more, — probably  in  this  case  the 
attorney-general  would  not  : but  .suppose 
the  assailant  a bishop,  and  the  person  .as- 
saulted, a Church-of-Eugland  priest,  a Pre.s- 
byteriau  layman,  or  wliat  is  wbrse,  a Uui- 
hirian  pidest : very  different  now  is  the  aspect 
worn  by  the  case.  Lord  Northington,  or 
Lord  Tluirlow  either,  would  liave  damned 
tliem  both,  and  bid  them  get  about  their 
business ; but  Lord  Eldon  has  no  curses — 
but  great  doubts. 

Ill  every  one  of  these  cases,  the  fact  being 
by  the  supposition  one  and  the  same — not 
only  the  mode  of  proof,  and  the  .shape  in 
which  the  evidence  is  elicited,  is  different, 
but  even  the  source  from  which  the  evidence 
is  admitted. 

An  action  the  priest  or  bishop  cannot 
maintain,  unless  he  has  testimony  other 
than  his  own  at  c<namand ; or  unless  ho 
has  the  means  of  affording  adequate  in- 
ducement to  some  one,  to  give  his  evidence 
to  the  attorney,  tli.at  it  may  be  put  into 
the  brief  by  which  the  instructions  are 
given  to  the  advocate  called  counsel  — 
through  wliosc  lips  for  thi.s  pui-pose  it 
has  to  make  its  way  to  the  ears  of  the 
court. 

What  is  it  that  he  asks  for  ? Is  it  money  ? 
Though  it  be  but  a fartliiiig,  nothing  he  can 
say  to  got  it  is,  even  if  it  be  said  under  the 
sauctiou  of  an  oath,  fit  to  be  believed  : he 
is  accordingly  excluded  from  saying  it.  Is  it 
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luvunge?  Everything  he  can  say  for  the 
hope  of  gi'atifying  the  different  passions,  i.s 
credible. 

Antecedently  to  his  visit  to  the  grand  jury, 
he  may  have  made  a like  visit  to  a jn.stice  of 
the  peace,  complaining  to  him  of  the  breach 
made  of  the  king’s  peace.  Here,  then,  is 
another  judicatory. 

Never  yet  wis  esemplified,  it  may  be  said, 
a ca.se  thus  divt-r-sified  a.s  the  above.  Pro- 
bably not : but  if  not,  it  really  is  not  the 
fault  of  the  law. 

Record,  in  natur.il  jji-ocednre — Record,  in 
technical  procedure.— The  in.striiiiient  deno- 
minated a record — what,  if  justice  were 
the  end  in  view,  would  be  the  contents  of 
it?  On  the  part  of  the  judge,  the  definitive 
decree,  with  an  account  of  the  execution  and 
effect  giveu  to  it;  and  the  operalion.s,  as 
Avel!  on  the  part  of  tlie  judge  as  on  the  part 
of  his  subordinates,  and  the  parties  and  ex- 
traneous witnesses  (if  any)  included.  In 
particular,  the  evidence  on  which  the  .sevei'al 
operations  perforjiicd  by  the  judge  had  been 
grounded,  would  be  introduced  by  tlie  de- 
mand which  had  been  made  by  the  pursuer, 
and  the  p.xssage  or  ii.assagos  in  the  text  of 
the  law  on  which  that  demand  had  been 
grounded.  If  so  it  had  happened  that  de- 
bate had  taken  place  as  to  the  impoi't  of  the 
alleged  portion  of  law,  fur  the  a]>p]icabitity 
of  the  facts  proved  oji  either  or  both  sidc.s, 
in  relation  to  it,  — hei-e  would  be  a quc:.stion 
of  law  ; and  the  intei  pi'etatioji  put  U2)0n  that 
occasion  by  the  judge  u^dou  the  law,  would 
form  an  incidental  mass  of  matter,  ^iropcr  to 
be  entered.  Rut  this  is  a .sort  of  occurrence 
which,  comparative!}^  .speaking,  would  be 
rare.  In  a great  mujority  of  case.s  there 
never  has  been,  even  in  the  mo.st  unsettled 
state  of  the  law  (.still  less  will  there  be 
under  any  tolerable  improved  state,  of  the 
law),  any  discu.ssiun  respecting  the  bearing 
of  the  law  uitoii  the  facts.  The  common 
run  (jf  debts  and  common  tissaults  are  the 
occurrences  by  which  the  correspondent 
majority  of  the  number  of  .suits  will  have 
been  jtvoduced.  The  substance  of  tlie  mat- 
ter, of  which  in  every  ca.se  the  bulk  of  the 
record  will  he  compo.sed,  will  be  the  iiecu- 
liar  and  ch.iractcri.'.tic  i>art  of  the  iiiaticr 
(being  in  each  individual  case  diU'ereut.) 
showing  the  ground  on  which  tlie  decree 
pronounced  in  that  same  iadii'idual  case 
was  louiided.  Other  miscellaneous  matters 
—such  as  any  delay  that  had  been  jno- 
duced  either  by  the  nature  of  tlie  ea.se. 
or  by  reluetaiice  on  the  ]>art  of  parties  or 
witnesses,  or  iniscuiiduet  on  the  part  of 
_pidieiai  subordinates — will,  for  one  puriinse 
or  other,  need  to  be  entered  upon  t-Iio 
record;  but  they  will  he  merely  casual 
and  collateral  to  the  direct  jiur^jose  of  tiie 
suit.  That  which  will  compose  a constant 
and  neoe.ssary  part  ol  the  suit  in  every  case 
Is  the  matter  of  the  demand  itself-— the 


matter  of  the  defence,  if  any,  and  the 
evidence  on  which  the  demand  and  the 
defence,  if  any,  was  grounded.  Thus  much 
as  to  ibe  matter  belonging  to  the  record. 
Now  as  to  the  matter,  of  which  under  the 
technical  system  of  jirocedure  iu  use  in 
Engli-li  jaaetice,  the  instrument  called  a 
record  is  composed.  Take  in  the  first  jilace 
the  eummon-law  eourt.s — for  in  the  sort  of 
judieatorie.s  called  equity  courts,  the  con- 
tents of  the  instrument  called  a record 
(if  indeed  in  tliese  courts  there  be  any 
in.strumcnt  to  which  that  denomination  is 
authoritatively  aiqilied.)  arc  altogether  dif- 
ferent; an  imrebuttable  pre.suriqition  this 
agaiii.st  one  or  the  other,  and  a jiresunqi- 
tion  of  no  inconsiderable  force  agaiir^t 
I both. 

But  to  begin  ivltli  the  common-law  courts. 
How  stands  the  matter  with  regard  to  the 
evidence  1 — what  is  done  in  relation  to  it  ? 
Answer  : Absolutely  nothing.  On  this  sub- 
ject, what  it  iiresent.s  is,  total  and  constant 
.silence.  Of  wiiat  nature,  then,  is  the  matter 
of  which  this  is  so  regularly  framed  and  care- 
fully 2>rescrved  document  is  comiiosed  ? An- 
swer : ."With  the  exception  of  the  decree 

called  here  judgment,  which  in  each  cla.ss 
of  cases  is  the  same,  and  a dem.and  (which  is 
never  expres.sed  in  the  terms  in  which  it 
comes  from  tlie  party  whose  demand  it  i.s,) 
scarce  anything  but  what  is  either  irrelevant, 
or  to  the  knowledge  of  everybody,  in  every 
case,  false.  As  to  the  judge,  wLose  judgment 
it  jnirports  and  jiretonds  to  be, — never,  un- 
less by  some  extraordinary  accident,  has  it 
come  wilbiii  hi.s  cognizance.  It  is  made  for 
him  by  a sort  of  machinery,  like  the  turning 
of  a wheel. 

As  to  the  incidental  occurrences  before 
alluded  to,  entry  i.s  indeed,  for  the  most 
[lart,  if  not  in  every  iustance,  made  of  them  : 
made,  but  on  what  instrument  ? Not  on 
tlio  record,  but  on  thi.s  or  that  book,  distinct 
from  it,  and  not  I’cierred  to  in  it.  The  con- 
sequence is,  that  to  almost  every  })urpo.se, 
the  infermatiou  ailorded  by  the  record, 
amounts  to  next  to  nothing.  Not  so  as  to 
mischievous  inu'pose.s ; for  purposes  of  that 
de.scii})tu)n  are  siirved  by  it  iu  abundance : 
nilseliiei  to  the  p.arties  by  the  load  of  needles 
and  useless  exiieii.se — mischief  to  the  whole 
community  by  the  veil  cf  obscurity  and 
mystery  with  which  it  contributes  to  cover 
the  whole  .system. 

Of  no  br.-acli  of  duty,  however  munerou.s 
such  brcache.s  may  have  been  on  the  part  of 
any  of  the  actors  of  the  judicial  drama,  does  it 
alibi'd  any  inibrinatioii : cuii.seqneiitly,  to  no 
such  breach  of  duty  does  it  alford  iuiy  check. 
Not  a jiarticle  does  it  coiiCiiin  of  evidence ; but 
at  the  same  time,  not  siiaring  is  the  quantity 
of  matter  composed  of  alleg<itions : in  these 
allegations,  liowever,  the  matter  is  a medley 
compioscd  of  a mixture,  in  indistinguishable 
proportions,  of  truth  and  notorious  falsehood- 
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Nothing  do  these  pleadings  (such  is  the  name 
by  which  they  are  distinguished)  — nothing 
do  they  contain  of  that  matter,  on  which, 
under  the  name  of  evidence,  the  decree  will 
have  been  grounded.  What  they  are  com- 
posed of,  is,  inferences,  drawn,  on  both  sides, 
by  anticipation  from  the  evidence  expected, 
or  pretended  to  be  expected,  to  be  elicited. 

A proper  record,  as  has  been  seen,  would 
be  a plain  statement  of  every  relevant  oc- 
currence that  happens  to  have  taken  place  in 
the  course  of  a suit. 

Sentence.  — Special  rational  causes  except- 
ed, the  imperative  decree,  or  say  the  sentence, 
should  be  pronounced  at  the  same  time  with 
the  opinative  decree. 

As  in  non-penal,  so  in  penal  cases. 

Special  cause  may  be — time  necessary  for 
inquiry  into  the  circumstances  of  the  parties. 

In  English  practice,  when  the  means  of 
repression  is  determined  by  the  jury,  as  it  is 
when  compensation  alone  is  awarded,  the 
jury  are  never  allowed  a moment  between 
the  pronunciation  of  the  opinative  and  that 
of  the  imperative  decree;  the  opinative  and 
imperative  are  one  and  the  same. 

But  when  the  means  of  repression  is  de- 
termined by  the  judge,  as  it  is  where  pu- 
nishment, under  the  name  of  punishment,  is 
awarded,  an  interval  of  days,  weeks,  months, 
perhaps  even  years,  is  made  to  have  place 
between  the  pronunciation  of  the  opinative 
decree  by  the  jury,  and  the  imperative  by  the 
judge.* 

All  this  while,  the  defendant  is  kept  in  a 
state  of  mental  torment : of  costs,  increase 
to  a considerable  amount  is  unavoidable ; and 
to  the  Quantum  of  the  amount,  there  are  no 
limits. 

This  determination,  which  the  unlearned 
are  held  capable  of  coming  to,  and  forced  to 
come  to  accordingly  at  once,  — is  it  that  the 
earned  judge,  after  his  twenty  years’  lucubra- 
tions, is  unqualified  far  coming  to  ? 

No : but  the  true  and  only  cause  of  this 
uncertainty  is  the  profit  which  it  puts  into 
the  pockets  of  the  lawyers  of  both  classes, 

professional  and  official ; and  the  power the 

arbitrary  and  tyrannical  power,  which  the 
judges  have  been  suffered  thus  to  place  in 
their  own  hands. 

In  natural  procedure,  no  needless  concur- 
rence necessitated. 

In  technical  procedure,  needless  concur- 
rence abundantly  necessitated. 

Examples  of  needless  concurrence  necessi- 
tated, are  — 


* This  observation  chiefly  applies  to  those  cri- 
minal cases  which  are  tried  in  the  Court  of 
Queen’s  Bench,  and  not  to  the  great  mass  of 
felonies  and  misdemeanors  tried  in  the  ordinary 
criminal  courts,  where  the  punishment  is  usually 
awarded  immediately  after  the  verdict  is  pro- 
nounced  Ed. 

Voi-  II. 
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1.  In  non-penal  law.  In  conveyancing  : 
sinecure  trusteeships. 

Consequence,  needless  delay,  vexation,  and 
expense,  in  obtaining  concurrence  at  the  hands 
of  the  original  trustees ; much  more  at  the 
hands  of  their  representatives. 

2.  In  procedure.  Equity  procedure  : ne- 
cessitating the  concurrence  of  a defendant  in 
the  transfer  made  of  his  property,  instead  of 
making  the  transfer  uninterventionally  by  the 
authority  of  the  judicatory.  Consequence, 
delay,  &c.  as  above.  To  evilly-conscious  de- 
fendants, a premium  on  non-compliance. 

3.  In  penal  procedure,  under  Rome-bred 
law  : rendering  the  confession  of  the  defen- 
dant necessary  to  his  punishment ; and  for  the 
obtaining  of  this  confession,  applying  torture. 
Consequence,  in  case  of  inability  to  endure 
the  torture,  infliction  of  punishment  on  the 
innocent : in  case  of  ability,  impunity  to  the 
guilty,  in  respect  of  ulterior  punishment. 

Natural  procedure.  The  judge,  on  issuing 
a mandate  to  any  person,  suitor  or  non-suitor, 
requiring  him  to  do  or  to  forbear  from  doing, 
in  furtherance  of  justice,  a certain  act,  to 
particularize  beforehand  the  remedy  or  re- 
medies, punitional  or  satisfactional,  or  both, 
of  which,  at  the  charge  of  the  individual  in 
question,  application  will  be  made,  in  the 
event  of  non-compliance  with  such  man- 
date. 

Technical  procedure.  For  the  purpose  in 
question,  judicial  power  needlessly  employed 
in  causing  or  endeavouring  to  cause  the  in- 
dividual on  whom  the  obligation  is  intended 
to  be  imposed,  to  give  the  appearance  of  con- 
sent by  his  signature  attached  to  an  instrument 
for  that  purpose  appointed. 

The  evils  attached  to  this  practice  are  the 
following : — 

1.  Delay,  vexation,  and  expense,  — partly 
natural  and  unavoidable  — partly  fictitious; 
resulting  from  the  performance  of  this  need- 
less and  useless  operation. 

2.  Needless  and  useless  complication. 

No  reason  is  there,  why  in  one  case  more 
than  in  another,  consent  on  the  part  of  a 
suitor  should  be  necessary  to  give  validity  to 
the  exercise  appointed  by  the  legislature  to 
be  given  to  the  functions  of  a judge. 

Natural  Procedure — investigatorial  process 
by  means  of  indicative  evidence  — needful 
alike  in  all  cases  — employed  in  all  cases. 

Technical  Procedure  — confined  to  certain 
particular  cases. 

Natural.  For  each  subsequent  operation, 
time  fixed  according  to  the  circumstances  of 
each  individual  case,  from  the  examination 
of  the  party,  or  his  proxy,  then  present  in 
the  judicatory. 

Technical.  For  each  sort  of  operation,  one 
and  the  same  period  of  time  fixed  by  a gene- 
ral rule.  Thence,  infinity  to  one,  the  time  is 
either  more  or  less  than  sufficient-  if  more 
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than  sufficient,  the  consequence  is  needless 
delay;  if  less  than  sufficient,  needless  expense 
employed  in  the  endeavour,  successful  or  un- 
successful, to  obtain  further  time ; there  is 
also  needless  delay  in  this  case. 

The  power  of  depriving  another  of  his  li- 
berty, which  the  technical  system  gives  to  any- 
one who  applies  for  it,  and  without  respon- 
sibility on  his  part,  the  natural  system  offers, 
it  is  true,  to  any  one,  but  in  no  case  without 
the  responsibility  by  eventual  punishmeitt  to 
which  he  is  subjected  in  case  of  mendacity' : 
so  in  the  same  manner  is  any  extraneous  party 
wlio  is  called  as  a witness  : to  which  responsi- 
bility,  when  the  case  requires  it,  is  added  the 
obligation  of  finding  secui  ity,  either  real,  by 
property'  of  his  own,  actually  pledged  by  him- 
self, or  by  a conjunct  obligation  entered  into 
by  a juridical  bondman,  who  binds  himself  to 
concur  in  affoi’ding  compensation  to  the  de- 
fendant, in  tlie  event  of  any  abuse  of  power 
exercised  at  his  charge. 

The  female  sex,  that  part  of  it  which  is  in 
the  married  state,  are  more  strongly  interested 
in  the  establishment  of  the  natural  system  of 
proctdure,  than  are  persons  who  belong  to  the 
male. 

For  cruelty  on  the  part  of  the  husband,  tit 
the  charge  of  the  wife,  no  relief  is  so  much 
as  professed  to  be  given  by  any  judicatories 
but  tliose  which  belong  to  the  ecclesiastical 
branch.  But  inadequate  as  is  the  remedy  thus 
applicable,  so  great  is  the  expense  of  applica- 
tion fora  chance  of  it,  as  of  itself  suffices  to 
establish  a denial  of  justice  in  nineteen  out 
of  every  twenty  cases,  not  to  say  of  ninety- 
nine  out  of  every  hundred. 

The  class  which,  being  most  exposed  to 
injury  in  this  shape,  and  as  such  is  most  in 
need  of  remedy,  is  the  class  to  which  all  re- 
medy is  denied. 

The  fundamental  principles  of  natural  pro- 
cedure are,  — . 

1.  Publicity  maximized. 

2.  Exclusion  of  middle-men  maximized. 

3.  Initiatory  applications,  not  epistolary, 
but  oral,  maximized. 

4.  Penal  security  against  falsity  universal- 
ized, with  warning  of  ditto. 

5.  No  one  made  defendant,  but  on  deter- 
minate and  substantial  grounds. 

6.  Epistolary  statement  receivable,  to  save 
delay  and  vexation,  but  never  delinitive  ; oral 
interrogation  always  addible. 

i.  Mode  of  procedure  for  the  discovery  of 
the  appropriate  truth,  tlve  same  in  all  cases. 

8.  Delay,  vexation,  and  expense,  minimized 
in  all  cases. 

The  fundamental  principles  of  technical 
procedure  are  — 

1.  Publicity  minimized.* 

• See  Judge  Bay  ley’s  attempt  to  shut  up  po~ 
lice-otficcs  in  pnrticuiar,  on  t e ground  that  they 
are  not  courts  of  justice,  Morn.  Chron.  Oct.  31 


2.  Number  of  middle-men  maximized. 

3.  Initiatory  application  by  party  to  judge, 
not  admitted. 

4.  Penal  security  against  falsity,  — extent 
minimized : distance  from  commencement  of 
suit,  maximized. 

5.  At  the  pleasure  of  every  plaintiff,  any 
person  made  defendant,  antecedently  to  the 
allegation  of  any  grounds  determinate  or  un- 
determinatc. 

6.  Recently  established  exception  excepted, 
and  that  flagrantly  inadequate,  liberty  of  any 
man  violated  by  conlineinent  at  the  will  of 
any  man  in  the  character  of  plaintiff. 

7.  Mode  of  procedure,  on  pretence  of  the 
establishment  of  truth,  different  in  different 
cases. 

8.  Aggregate  of  delay,  vexation,  and  ex- 
pense, maximized.  Fictitious  delay  estab- 
lished in  an  infinity  of  proportion,  according 
to  occasion  and  pretence. 


APPENDIX  A. 

INITIAL  SKETCH  OF  THE 
PROCEDURE  CODE. 

The  procedure  code,  as  well  as  the  judiciary 
establishment,  has  for  its  business  the  avoid- 
ance of  the  evils  opposite  to  the  several  ends 
of  justice. 

Opposite  to  the  declared  ends  are — 1.  Mis- 
decision.  2.  Non-decision  in  cases  which  call 
for  decision. 

They  accordingly  have  for  their  common 
business  the  providing  of  the  requisite  securi- 
ties against  these  same  evils. 

J’o  know  and  provide  those  securities,  it 
will  be  necessary  to  ascertain  the  cause  of 
these  same  evils. 

These  causes  may  be  distinguished  into  — 

1.  Those  which  are  liable  to  have  their 
origin  in  the  state  of  the  judicial  establish- 
ment 

2.  Those  which  are  liable  to  have  their 
origin  in  the  system  of  procedure. 

Non-decision  has  for  its  causes — • 

1.  Non-institution,  in  cases  which  require 
institution. 

2.  Non-termination,  in  cases  in  which  in- 
stitution has  taken  place. 

Causes  of  non-institution  are  — 

1.  Apprehension  of  partiality  to  the  preju- 
dice of  the  pursuer’s  side. 

2.  Inability  to  defiay  the  expense. 

3.  Apprehension  of  expense,  vexation,  and 
delay,  to  an  amount  preponderant  in  value 
over  the  chance  of  success. 

1 824.  Or  see  Morn.  Chron.  2d  Nerv,  1824,  M an- 
chester — Reverend  Magistrate  Hay’s  Cliarge  to 
Grand  Jury.” 
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Causps  of  non-institution  having  their  seat 
in  the  judicial  establish inent;- — ■ 

1.  Insufficiency  in  the  number  of  the  judi- 
catories. 

2.  Multitude  of  judges  in  the  same  judica- 
tory : apprehension  thence,  of  needless  delay 
on  the  several  occasions  for  decision. 

Causes  of  non-institution  having  their  seat 
in  the  state  of  the  procedure  code:  — 

1.  Magnitude  of  the  expense  of  institution. 

2.  Apprehension  of  the  magnitude  of  the 
expense,  where  there  is  much  delay,  incident 
to  continuance,  and  preparatory  to  decision  and 
execution,  in  favour  of  the  pursuer’s  demand. 

Causes  of  delay  having  their  seat  in  the 
procedure  code,  with  their  correspondent  se- 
curities : — 

1.  Fixation  of  time  for  the  several  steps. 

Correspondent  security  against  delay : ex- 
ceptions excepted,  reception  and  accersition 
of  parties,  witnesses,  and  evidence-holders  in 
each  suit,  as  soon  as  the  time  in  the  several 
cases  admits  : so  as  not  to  accerse  or  prebend 
any  individual  earlier  than  necessary. 

2.  The  not  having  elicited  in  the  most  in- 
structive manner  the  whole  mass  of  the  evi- 
dence bearing  upon  each  fact  in  question. 

Correspondent  security : giving  to  each 
judge  the  faculty  and  the  obligation  of  elicit- 
ing, in  that  same  most  instructive  manner,  as 
much  as  possible  of  that  same  mass  of  evi- 
dence, the  whole  if  possible : except  in  so  far 
as  the  expense,  vexation,  and  delay,  necessary 
to  that  effect,  shall  exceed  the  advantage 
gained  in  respect  of  superior  probability  of 
right  decision  : instead  of  assigning  to  one 
judge  the  elicitation  of  part  of  the  evidence, 
and  to  another  the  elicitation  of  other  parts; 
or  to  one  and  the  same  judge  the  elicitation 
of  one  part  of  it  in  one  mode,  to  wit,  a su- 
perior mode,  and  of  other  parts  in  another  — 
to  wit,  an  inferior  mode. 

The  advantage,  from  the  giving  to  one  and 
the  same  judge  who  is  to  decide  upon  the 
fact  in  question,  the  whole  of  the  evidence 
as  above,  the  whole  of  it  in  the  most  instruc- 
tive form,  — will  be  pointed  out  elsewhere. 

Admit  at  the  same  time  the  non-necessity 
of  giving  to  the  ultimately  deciding  judge  the 
whole  of  the  evidence,  in  so  far  as  one  part 
relates  to  one  fact  in  question,  another  to  an- 
other not  connected  with  it. 

At  the  same  time,  where  it  can  be  done 
without  preponderant  disadvantage  in  respect 
of  delay,  vexation,  and  exiiense,  of  course  it 
will  be  best  on  every  account,  that  the  ulti- 
mately deciding  judge  should  have  for  the 
basis  of  his  decision  all  the  several  facts  in 
question  bearing  upon  the  suit,  together  with 
all  the  masses  of  evidence  respectively  bear- 
ing upon  them. 

State  now  the  wanton  departures  from 
this  rule  < n the  part  < t the  English-bred  and 
Rome-bred  systems  of  procedure;  with  the 
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causes  of  these  aberrations — to  wit,  the  inapti- 
tude of  the  authors  of  the  system,  in  respect 
of  moral  and  intellei  tualaptitnde:  principally 
moral;  they  deriving  to  themselves  a sinister 
advantage  from  the  aberrations. 

English-bred  law.  Aberrations. 

1.  Divers  judicatories,  employing  each  of 
them  a different  mode  of  procedure  in  this 
respect:  whereas  the  course  of  procedure  best 
adapted  to  the  purpose  of  extracting  the 
truth  of  the  case  — the  most  instructive  mass 
of  evidence  in  relation  to  the  several  facts,  — 
is  in  every  individual  case  one  and  the  same, 
exceptions  excepted. 

Examples  : — 

1 . Proceedings  in  case  of  an  action  in  King’s 
Bench,  Common  Pleas,  or  Exchequer. 

2.  Proceedings  in  case  of  an  indictment  in 
King’s  Bench. 

3.  Proceedings  in  ease  of  an  information  in 
King’s  Bench. 

4.  Proceedings  in  case  of  an  indictment  in 
the  Old  Bailey,  or  on  the  circuit,  in  the 
court  of  Oyer  and  Terminer,  or  the  General 
sessions  of  the  peace. 

5.  Proceedings  in  the  Rome-bred  ecclesias- 
tical and  admiralty  courts  in  a penal  case. 

6.  Proceedings  in  the  Rome- bred  ecclesias- 
tical and  admiralty  courts  in  a civil  case. 

II.  In  one  and  the  same  judicatory,  pro- 
ceeding in  different  courses  in  this  respect, 
and  accordingly  giving  to  the  suit  in  those 
several  cases  different  deiioniinations. 

Examples : — 

1.  In  the  King’s  Bench,  proceeding  by  ac- 
tion, indictment,  and  information:  over  and 
above  the  cases  in  which  the  judicatory  exer- 
cises a controiil  over  other  judicatories. 

2.  In  the  Exchequer,  proceedings  by  action, 
and  by  bill  in  equity. 

III.  In  a suit,  on  the  occasion  of  one  and 
the  same  individual  demand,  transferring  the 
suit  from  one  judicatory  to  another  in  all  cases 
indiscriminately,  and  without  any  reason  de- 
rived from  the  particular  circumstances  of  the 
individual  case. 

Examples : — 

1.  In  an  action,  causing  the  suit  to  be  com- 
menced in  the  King’s  Bench  at  Westminster, 
and  from  thence  curried  to  the  court  of  >iisi 
Prills,  either  in  Westminster  or  in  London, 
at  the  sittings  in  or  after  term,  or  iu  some 
country  town,  at  the  court  of  assize,  sitting 
no  more  than  twice  a-year  for  a few  days  in 
each  town. 

2.  So  on  an  indictment  or  information. 

On  the  abo\e  occasions,  at  the  commence- 
ment of  the  suit,  in  some  instances  proceeding 
without  evidence  : in  otliers,  with  incomplete 
evidence  on  behalf  of  one  side  of  the  suit ; in 
otliers,  witli  incompleie  evidence  on  the  other 
side  of  the  suit. 

Examples  : — 

1.  On  an  action  proceeding  without  evi* 
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dence : allowing  the  pursuer  to  harass  the 
defendant,  and  keep  him  in  hot  water  for  half 
a year,  without  having  made  any  ground  for 
his  demand. 

2.  On  an  indictment,  at  the  commencement 
eliciting  evidence  on  the  pursuer’s  side  only  : 
that  evidence  not  perfectly  elicited,  and  when 
elicited,  not  made  any  use  of,  on  the  occa- 
sion of  the  ultimate  decision ; made  use  of 
no  otherwise  than  to  the  purpose  ot  deter- 
mining whether  the  suit  shall  go  on,  and  evi- 
dence be  elicited  in  a perfect  manner,  at  Nisi 
Prius,  half  a year  afterwards. 

3.  On  the  occa.sion  of  an  information,  com- 
mencing the  suit  by  evidence,  but  by  evidence 
elicited  in  the  most  uninstructive  mode,  and 
that  evidence  wasted  by  not  being  employed 
in  forming  the  ground  for  the  ultimate  de- 
cision. 

4.  On  the  occasion  of  a bill  in  equity,  eli- 
citing evidence  only  on  behalf  of  one  side  of 
the  suit,  to  wit,  the  pursuer’s,  and  that  only 
the  defendant’s  disserving  evidence,  the  al- 
legations of  the  pursuer  not  being  admitted 
as  evidence,  but  being  knowingly  and  pur- 
posely allowed  and  required  to  be  false : the 
elicitation  of  the  evidence  of  extraneous  wit- 
nesses being  postponed  to  an  indefinitely  dis- 
tant period,  and  then  elicited  in  no  other  than 
a mode  eminently  uninstructive. 

In  the  establishmentof  these  arrangements, 
immorality  has  soared  to  such  a pitch  of  im- 
pudence, as  will  be  matter  of  astonishment  to 
any  future  age,  in  which  these  abuses,  and 
the  others  connected  with  them,  shall  have 
received  a remedy. 

In  the  case  of  an  action  at  common  law, 
subjecting  any  man,  at  the  pleasure  of  every 
other  man,  to  the  torment  of  litigation  for  an 
indefinite  length  of  time  — for  years  toge- 
ther, if  such  be  the  tormentor’s  pleasure,  with- 
out requiring  any  ground  whatsoever. 

In  the  case  of  a bill  in  equity,  not  only 
not  requiring  on  the  part  of  the  pursuer  any 
ground  whatever,  in  the  shape  of  true  evi- 
dence, but  admitting  and  even  forcing  him,  on 
pain  of  miscarriage,  to  launch  out  into  a string 
of  false  allegations,  which  being  notoriously 
false,  are  not,  and  cannot  be  employed  in  the 
character  of  evidence. 

Order  of  elicitation,  as  between  evidence- 
holder  and  evidence-holder : 

No  fixed  order  can  be  otherwise  than  mis- 
chievous. What  order  will  be  most  conve- 
nient it  is  impossible  to  know,  otherwise  than 
from  the  particular  circumstances  of  each  in- 
dividual case. 

Rules  and  circumstances  on  which  the 
choice  depends: — 

1.  Of  the  evidence  of  two  evidence-hold- 
ers, A and  B : if  the  evidence  of  A,  and  the 
effect  of  it,  can  be  understood  without  refe- 
rence to  the  evidence  of  B ; while  the  evi- 
dence of  B cannot  be  understood  without 
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reference  to  the  evidence  of  A,  let  the  evi- 
dence of  A be  first  elicited. 

If  while  neither  can  be  understood  with- 
out the  other,  or  each  may  be  understood 
without  the  other,  while,  in  consequence  of 
distance  or  ill  health,  one  of  them  can  be  eli- 
cited before  the  other,  let  that  one  be  first 
elicited,  which,  as  above,  is  capable  of  being 
first  elicited. 

The  first  evidence  capable  of  being  elicited 
will  of  course  be  that  of  the  applicant.  But 
after  that,  it  is  impossible  to  decide  correctly 
by  any  general  rule,  whether  the  evidence  of 
the  proposed  defendant,  if  there  be  but  one, 
or  the  joint  demand  or  the  evidence  of  a co- 
interessee  of  the  applicant,  will  be  to  be  heard 
to  most  advantage. 

In  regard  to  a defendant,  all  you  can  say  in 
favour  of  his  priority,  as  between  him  and  a 
co-interessee  of  the  applicant,  is,that  a decision 
should  not  be  given  to  his  prejudice,  without 
his  having  an  opportunity  of  being  beard. 

But  this  applies  not  without  exception,  to 
any  but  penal  cases.  For  in  civil  cases,  to  a 
considerable  extent,  decisions  affecting  a de- 
fendant’s interest  will  always  require  to  be 
given  in  cases  in  which,  by  reason  of  distance 
or  other  causes,  he  cannot  have  been  heard: 
only,  in  these  cases  the  decision  should  be 
provisional,  being  liable  to  amendment  in  his 
favour,  in  the  event  of  his  showing  sufficient 
cause. 

In  the  English  system,  one  circumstaflUe 
that  contributes  to  keep  out  of  sight  the 
demand  for  an  indefinitely  variable  order  of 
elicitation,  is  the  vast  distance  between  the 
time  of  the  delivery  of  the  demand,  and  the 
earliest  time  at  which  any  ultimately  em- 
ployable evidence  can  be  received ; to  wit, 
the  half-year  between  the  completion  of  the 
chain  of  pleadings,  and  (in  country  causes) 
the  time  of  the  circuit.  So  vast  is  this  time, 
that  in  most  cases  all  parties  on  both  sides 
have  time  to  prepare  and  produce  their  evi- 
dences. But  though,  in  perhaps  99  instances 
out  of  100,  this  time  is  some  dozen  or  some 
hundred  times  more  than  sufficient,  cases 
there  will  always  be,  in  which  it  is  not  so 
much  as  sufficient.  In  these  cases,  applica- 
tion will  be  made  for  further  time : and  if 
the  case  be,  that  the  defendant  is  in  the 
wrong,  and  his  mind  in  a state  of  evil-con- 
sciousness, here  is  another  half-year  at  least 
gained  to  him  for  the  enjoyment  of  the  fruits 
of  his  iniquity,  — to  take  advantage  of  his 
own  wrong,  — while  the  lawyers  of  both 
classes,  official  and  professional,  are  made 
sharers  in  his  sinister  profit,  by  the  price  at 
which  they  concur  respectively  in  the  selling 
to  him  this  undue  advantage. 

Waste  of  evidence  coupled  mostly  with  the 
elicitation  of  evidence  in  an  unapt  shape : — 

1.  Testimonial  evidence  elicited  in  its  best 
shape,  is  elicited  by  viva  voce  reception  and 
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undiquaque  interrogation,  accompanied  part 
passu  with  minutation,  followed  by  recorda- 
tion 

2.  Elicited  in  its  next  best  shape,  it  is  e*i 
cited  by  scriptitive  reception  and  undiquaqm 
interrogation,  in  the  same  manner,  backed  j} 
the  assurance  of  the  witnesses  being  upon 
occasion  subjected  to  interrogation  as  to  the 
same  points  vivd  voce. 

Evidence  in  its  best  shape  is  not  yet  at  its 
maximum  of  aptitude,  unless  subjected  to 
amendment  upon  occasion  — rot  only  to  re- 
elicitation  in  that  same  best  snape,  out  to 
elicitation  in  the  scriptitious  shape. 

Of  course,  no  such  supplemental  evidence 
ought  to  be  elicited  without  mandate  from  the 
judge,  with  or  without  previous  opportunity 
afforded  of  opposition. 

When  evidence  is  wasted,  the  waste  is  the 
less  to  be  regretted,  when,  being  taken  in 
an  utterly  unapt  shape,  or  a less  apt  shape 
where  it  might  have  been  taken  in  a perfect- 
ly apt  shape,  the  shape  it  is  taken  in,  is  one 
in  which  it  ought  not  to  have  been  taken. 

1.  In  the  grand-jury  hearing,  antecedently 
to  trial  on  indictment,  what  evidence  is  taken, 
is  taken  in  the  secret  mode,  without  oppor- 
tunity of  counter-interrogation,  or  counter- 
evidence. 

2.  On  the  occasion  of  the  equity  mode  of 
elicitation  by  bill,  concluding  with  interroga- 
tories, although,  so  far  as  regards  the  inter- 
rogatories, the  shape  is  not  inapt,  yet  being 
necessarily  introduced  by  a tissue  of  notori- 
ously mendacious  assertions,  it  is  in  so  far 
elicited  in  a supremely  unapt  shape. 

In  the  affidavit  shape,  it  is  elicited  subject 
to  counter-evidence  in  the  same  bad  shape, 
but  not  subject  to  counter-interrogation  in 
any  shape  : much  less  subject  to  subsequential 
and  emendatory  undiquaque  interrogation,  in 
the  oral  shape.  In  this  case,  the  shape  in 
which  it  is  received  is  one,  in  which  it  ought 
not  on  any  occasion  to  be  received. 

In  some  sorts  of  suits,  it  is  received  in  no 
other  than  this  bad  shape,  and  forms  the  sole 
groundwork  which  the  ultimate  decision  can 
ever  have.  These  are  — 

1.  In  civil  cases,  in  all  the  judicatories,  all 
contestation  relative  to  incidental  demands, 
made  on  the  occasion  of  a suit,  except  that  in 
which  the  ultimate  decision,  called  the  trial, 
has  place. 

2.  On  an  information,  it  has  place  on  the 
occasion  of  the  preparatory  inquiry,  whether 
evidence  elicited  in  the  only  good  shape  shall 
be  received. 

Here  it  is  elicited  altogether  in  waste : the 
more  expensive  mode  of  inquiry,  by  evidence 
in  this  its  worst  shape,  being  employed  ante- 
cedently to  the  eventual  employment  of  evi- 
dence in  relation  to  the  same  facts,  elicited 
in  the  best  shape. 

On  the  occas*  »n  of  the  preparatory  exa- 
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mination  by  a justice  of  peace,  in  a case  of 
felony,  the  evidence  is  in  the  first  place  taken 
in  the  best  shape ; but  the  whole  of  what  on 
I hat  occasion  is  taken  in  that  best  shape,  is 
taken  in  waste,  not  being  suffered  to  be  em- 
ployed on  theoccasion  of  the  ultimate  inquiry 
called  the  trial.* 

On  every  account,  the  sinister  interest  of 
the  judges  is  engaged  in  preserving  the  cus- 
tom of  taking  the  evidence  in  its  w'orst  shape: 
nor  is  it  exposed  to  doubt,  that  it  is  by  that 
same  sinister  interest,  that  the  custom  of 
taKiiigii  in  luose  bad  shapes  was  produced. 

1.  The  interest  of  the  purse.  This  inte- 
rest they  have  given  themselves  by  the  price 
w hich  immediately, or  through  the  medium  of 
their  official  subordinatesand  professional  con- 
nexions, they  have  established  themselves  in 
the  habit  of  exacting,  byallow'ance  from,  and 
in  partnership  w’ith,  the  government,  w'hich 
on  those  same  occasions  has  given  itself  the 
advantage  of  the  sale  and  denial  of  justice. 

2.  The  interest  of  the  pillow.  In  the  best 
shape — the  oral  shape — the  judges  have  the 
long  and  laborious  occupation  of  superintend- 
ing, and  occasionally  assisting,  the  elicitation 
of  the  testimony  of  the  witnesses : that  testi- 
mony is  frequently  draw'n  into  tedious  length, 
by  inaptitude  in  all  its  shapes  on  the  part  of 
the  witnesses;  to  wit,  moral,  intellectual, 
judicial,  and  appropriate  relevant  talent. 

In  its  w'orst  shape  — the  affidavit  shape — 
it  is  presented  to  them  through  a channel  the 
most  agreeable  to  them  of  any  in  which  it  is 
possible  to  be  presented : their  old  friends  and 
associates  impregnated  with  the  same  sinister 
interest  and  the  same  stock  of  ideas,  acting 
in  a sphere  which  is  subordinate  to  their  owm, 
and  by  which  their  style  of  address  is  kept 
constantly  in  a strain  of  reverential  homage. 

APPENDIX  B. 

ACCOUNT-TAKING  .JUDICA- 
TORIES. 

• 

There  is  a certain  species  of  cases,  which 
will  naturally  appear  to  create  a demand  for 
a particular  sort  of  judicatory,  acting  by  a 
particular  set  of  rules.  These  are  the  cases 
of  which,  in  common  practice,  cognizance  has 
been  given  to  a special  jiuiicatory,  distinguish- 
able from  the  ordinary  ones  by  the  name  of 
an  nccoant-toArny  judicatory. 

By  an  account-taking  judicatory,  une'er- 
stand  a sort  of  judicatory  which  has  no  other 

• By  a recent  statute  (6  & 7 W-  IV.  c.  114) 
a prisoner  is  entitled  to  h«ve  a copy  of  the  evi- 
dence so  taken  before  the  justice;  and  to  have  it 
read  at  the  trial.  The  judge  always  has  this  evi- 
dence before  him  ; althougli,  except  in  a very  few 
cases,  it  can  only  be  used  by  him  as  a guide  in 
the  examination  of  the  witnesses. — Ed. 
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employment  than  the  settling  the  balance,  or 
say  difference,  due  as  between  one  party  and 
another,  in  consefjuence  of  money  or  money’s 
worth,  disposed  o(  at  divers  times,  by  each, 
at  the  desire  or  otherwise  for  the  benefit  of 
the  other. 

Of  the  common  characteristics  of  these 
cases,  the  principal  one,  ami  that  an  essential 
one,  is  this : on  the  occasion  of  the  inquiry 
carried  on  between  the  parties,  opposition  of 
interests  has  place,  but  not,  unless  by  acci- 
dent, actual  contestation. 

From  this  principal  characteristic  arises 
another,  which  accordingly  may  be  termed  a 
derivative  one  : the  evidence  on  which  the 
decision  is  grounded  consists  mainly  of  a piece 
of  written  evidence,  the  trustworthiness  of 
which  has  not  for  its  assurance  the  custom- 
ary securities  of  counter-interrogation,  or,  by 
means  of  the  ceremony  called  an  oath,  punish- 
ment in  case  of  falseliood  : a voucher  is,  in 
English  practice,  the  name  given  to  a piece  of 
evidence  to  which  this  eftect  is  given. 

Of  a judicatory  of  this  sort,  the  ordinary 
occupation  consists  accordingly  in  the  recep- 
tion given  by  the  judge  to  the  vouchers  pre- 
sented by  or  on  behalf  of  one  of  the  parties. 
On  one  side  of  the  account  stand  the  articles 
whicli  the  party  admits  that  he  has  received  ; 
of  which  reception,  no  other  proof,  it  is  ma- 
nifest, need  be  required  : on  the  other,  the 
articles  which  he  alleges  he  has  delivered,  or 
caused  to  be  delivered  ; and  of  the  several 
acts  of  the  delivery,  or  assemblages  of  acts 
of  delivery,  the  several  vouchers  are  exhibited 
ns  conclusive  evidence. 

Ihit  ere  an  account  can  be  settled  in  a man- 
ner conformable  to  justice,  decision  on  the 
subject  of  divers  collateral  demands  may  in- 
cidentally require  to  be  delivered  ; each  such 
demand  being  of  a nature  to  be  contested, 
and  thereby  constituted  the  matter  of  a dis- 
tinguisha!)ly-separate  suit.  Of  these  demands, 
examples  are  as  follows ; — 

1.  App'ication  I'or  the  disallowance  of  a 
voucher,  on  the  ground  of  its  alleged  unau- 
thentidity. 

2.  Allegation  of  a fraud,  in  respect  of  the 
tion-perlbi'mance  or  mal-performance  of  some 
sers  ice,  the  due  performance  of  which  is  at- 
Iribiiied  by  the  voucher. 

3.  Application  for  liberty  to  exhibit  evi- 
dence of  the  performance  of  some  service,  of 
which  it  is  alleged  by  one  party  that  it  was 
rendered  by  him  to  the  other,  but  that  no 
voucher  for  it  was  received ; or  that,  an  ap- 
propriate voucher  for  it  having  been  received, 
was  by  some  accident  lost:  in  anv  of  which 
cases,  either  the  value  of  the  service  will  of 
course  be  lost  to  the  applicant,  or  in  proof 
of  its  having  been  performed,  such  other  evi- 
dence as  the  case  happens  to  afford  must  be 
exhibited  and  received. 

An  account  brought  before  a judge,  to  be 
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settled  by  him  between  the  parties,  may  thus 
be  considered  as  a congeries  of  suits,  each 
party  in  case  of  contestation  being  pursuer  in 
respect  of  the  payment  of  every  sum  of  money, 
or  other  service,  which  he  alleges  as  being 
due  to  him  : and  defendant,  in  respect  of  each 
such  service  as,  being  demanded  at  his  hands, 
he  refuses  to  perform.  Here,  then,  are  in  this, 
as  in  other  cases,  two  parties  interested,  and  a 
judicatory  which  on  the  subject  of  each  such 
demand  is  to  decide  between  them. 

Certain  cases,  however,  there  are,  and  even 
to  a vast  extent,  in  which  on  no  more  than 
one  side  is  any  party  seen  acting. 

On  the  other  hand,  considering  the  variety 
of  the  matter  above  designated,  under  the 
name  of  collateral  matter,  that  would  be  liable 
to  come  under  consideration,  — no  sufficient 
reason  appears,  why  on  this  occasion  the  qua- 
lifications requisite  on  the  part  of  an  ordinary 
judge  should  be  regarded  as  superfluous. 

Still,  however,  a reason  occurs,  and  one 
which  seems  a sufficient  one  for  committing 
this  species  of  matter  to  a particular  species 
of  judicatory  : this  is,  that  a judge-depute, 
whose  time  was  exclusively  or  principally 
employed  in  the  judication  of  business  of  so 
narrow  a description,  could  not  thereby  be  in 
a situation  to  acquire  experience  extensive 
enough  for  forming  the  qualification  of  a 
judge  at  large. 

On  this  and  other  accounts,  a competent 
person  would  scarcely  be  willing  to  accept, 
for  this  business,  a pecuniary  remuneration 
so  small  as  what  would  content  liim  in  the 
other  case. 

Business  of  this  sort  being  an  object  of 
general  dislike,  a judge-principal  would  not 
be  able  to  obtain  deputes  in  sufficient  num- 
bers, on  any  other  terms  than,  in  the  case  of 
each  individual,  an  engagement  not  to  em- 
ploy him  on  this  business. 

On  all  these  accounts,  the  most  eligible 
arrangement  seems  to  be,  the  committing  the 
location  of  functionaries  for  this  purpose  to 
the  justice -minister  at  once,  or  that  that 
minister  should  locate  an  audit  judge-prin- 
cipal, and  be  locate  deputes  in  such  number 
as  he  should  find  sufficient. 

APPENDIX  C. 

BRITISH  INDIA— JURY  SYSTEM. 

Dear  Sir, — In  consequence  of  the  good  coun- 
tenance shown  last  session  in  both  Houses, 
when  the  subject  of  juries  was  incidentally 
brought  forward,  Mr.  Wynn  appears  to  have 
set  himself  to  work  at  something — I could 
not  exactly  discover  what.  But  there  is  much 
virtue  in  a beginning,  and  as  I know  Mr. 
Wynn  to  have  been  seeking  information  on 
the  subject  from  the  very  best  authority  he 
could  resort  to — Sir  A.  Johnstone  — lam 
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full  of  hopes,  trusting  as  I do,  that  you  will 
keep  your  eye  on  the  thing  in  the  House,  so 
that  the  Indian  minister  may  be  encouraged 
as  well  as  watched. 

I would  indeed  it  were  possible  to  send 
out  Sir  A.  Johnstone  to  India,  to  introduce 
native  juries  there,  as  he  so  well  etfected  it 

in  Ceylon for  I confess  1 have  many  fears 

for  tlie  result  of  the  experiment  on  account 
of  the  unfriendly  hands  to  which  it  must 
necessarily  be  entrusted.  What  judge  from 
Scotland  to  Bengal,  “ Usque  Aurorarn  ad 
Gangem,”  ever  cordialli/  loved  to  divide  his 
power  with  a juiy  ? But  in  this  case,  we  have 
not  to  contend  with  that  proclivity  alone,  or 
in  its  simplest  form.  The  king’s  judges  in 
the  royal  courts  at  the  three  great  cities 
(Calcutta,  Madras,  and  Bombay),  will  pro- 
bably not  much  like  having  to  consult  with 
juries  henceforth  in  civil  (quasi- criminal) 
cases,  in  making  assessment  of  damages  — or 
where  the  parties  desire  a jury-verdict  in 
preference  to  a bench- verdict.  But  the  king’s 
judges  have  never  been  accustomed  to  act  in 
criminal  matters  without  juries,  ami  they  will 
rather  feel  favourable  than  otherwise  to  the 
admission  of  natives  and  half-castes. 

The  danger  I fear  is  from  the  Company’s 
servants,  who  will  have  the  sole  conduct  of 
the  experiment  in  the  provincial  courts,  by 
far  the  most  important  part  of  it,  inasmuch 
as  there  it  is  wholly  new  to  the  people  as 
to  the  judges;  and  is  in  fact  a politic  and 
scarcely  perceptible  beginning  — of  teaching 
our  subjects  to  take  a share  in  self-govern- 
ment, and  of  giving  them  an  interest  in  the 
support  of  our  foreign  regime.  To  this  I 
have  no  sort  of  doubt  the  Company  and  their 
servants  will  bear  no  good-will:  it  is  not  in 
the  nature  of  things  they  should,  if  we  con- 
sider who  theq  are,  and  how  chosen,  that  re- 
present the  Company  in  England — and  who 
they  are,  and  how  brought  up,  as  a separate 
caste  from  early  youth,  that  compose  the 
servants  abroad,  and  are  the  monopolisers  of 
all  office  and  power  there  : — rising  from  the 
bottom  to  the  top  of  a list  of  placemen,  all 
aspiring  to  hoard  and  bring  away  all  they 
can  ; bound  to  India  by  no  sympathies  — no 
permanency  — no  root  in  the  land. 

In  the  infancy  of  the  meditated  native 
juries,  everything  will  depend  upon  the  pro- 
vincial  judges.  But  where  shall  we  look  for 
a liberal  philanthropic  mind  like  Sir  A.  John- 
stone, anxious  that  the  thing  should  work 
well  ; careful  in  selecting — in  instructing  — 
in  discreetly  leading  the  inexperienced  and 
ill-qualified  jurors  in  the  early  stages  of  the 
institution?  The  native  officers  of  our  Sepoys 
have  all  risen  from  the  ranks  — are  ail  taken 
from  the  humble  classes  of  society — metayers, 
dairymen,  and  soldiers'  children  ; but  they 
have  a plain  and  simple  code  of  laws  to  <lcal 
with  (not  simpler  than  might  ea.-ily  be  com- 
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piled  for  all  ordinary  issues,  civil  or  criminal, 
tit  for  our  proposed  juries;)  and  they  are  in- 
structed discreetly  in  the  law,  and  have  the 
evidence  expounded  by  a European  judge- 
advocate  in  general  courts-martial  — and  by 
a European  officer  of  their  regiment  com- 
pletely skilled  in  minor  courts.  In  conse- 
quence, though  the  entire  administration  of 
military  law  has  been  left  in  the  hands  of 
these  native  juries,  as  they  may  be  called,  even 
in  the  most  ticklish  times,  they  are  scarcely 
ever  known  to  do  wrong.  'I'his  has  [trevailed 
for  sixty  or  seventy  years  I From  the  same 
classes,  or  belter  classes  of  society,  the  civil 
jurors  may  be  taken;  and  the  thing,  if  not 
loaded  with  absurd  and  revolting  oaths  too 
much,  may  be  converted  into  a mark  of  dis- 
tinction. But  all  this  dcftends  on  the  Com- 
pany’s servants  ! Tl.e  European  olficers  of 
the  Sepoys  are  also  Company’s  servants:  but 
tnark  the  difference  of  position  as  to  checks. 
The  European  judge-advocate  is  selected  for 
his  talents  out  of  a mass  of  candidates,  all 
quick  to  discern  his  faults,  and  aspire  to  his 
shoes,  if  he  neglect  his  duty.  'I'he  court  in 
which  he  and  his  native  jurors  sit  is  an  open 
tribunal — white  and  blark  iiuditors  frequent 
it.  The  native  officers  are  commissioned  — 
they  must  be  treated  as  gentlemen  ; not  bul- 
lied or  put  down  with  contempt.  'J’he  pro- 
ceedings are  all  recorded  (saving  the  opinions 
of  individuals,  which  are  strictly  secret;) 
they  must  go  up  to  a division  commanding 
officer,  who  may  be  of  the  king’s  service, — . 
to  the  judge-advocate  to  report  on  — to  the 
commander-in-chief  (who  is  always  a king’s 
officer,)  and  therefore  of  a diff  rent  coiqis 
from  the  original  European  judge.  Finally, 
they  may  he  handed  up  to  government,  and 
are  published  invariably  in  general  ordei-.s, 
with  the  comments  of  the  commander  on 
them,  to  every  regiment.  But  what  checks 
are  provided  for  the  conduct  of  a Company’s 
civil  servant  ? What  shall  efficiently  controul 
exaction  and  tyranny,  if  he  be  capable  of 
such  ? What  shall  keep  down  his  ill-will  to 
the  jury  system?  his  jealousy  of  the  partial 
eclipse  which  his  autocracy  in  the  province 
must  suffer  ? his  habitual  insolence  of  olfici-? 
the  white  man’s — the  rich  man's  — the  civil 
servant’s  feelings,  towards  the  black  — the 
poor  — the  “ low”  man  ? Nothing  but  the 
feeble,  formal,  “regular  channel”  crntroul 
of  official  superiors,  distant  many  degrees 
of  latitude,  or  longitude  perhaps  — and  all 
belonging  to  the  same  corps  with  the  sup- 
posed offender.  There  is  no  vicinage  of  his 
equals  — no  community  to  stand  in  awe  of, 
no  one  independent  of  his  direct  authority 
or  indirect  influence  ! Yes:  the  tiibiunils  jue 
0[)cn  — open  to  the  poverty-blasted,  igno- 
rant, timid  black  man,  who  venture-  towage 
such  a war  with  the  great  man  of  h'S  dis- 
trict;— “ open”—  but  v,!!h  every  siaga 
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loaded  with  costs,  stamps,  and  law-taxation, 
treater  in  proportion  to  the  extreme  indi- 
gence of  our  well-ground  eastern  subjects, 
than  those  of  England,  — and  more  remote, 
more  inaccessible,  than  even  our  courts. 

If  no  better  checks  than  all  this  be  pro- 
vided, the  attempt  to  put  natives  on  juries 
will  utterly  fail.  I know  of  but  one  Com- 
pany’s judge  in  India  to  whom  I would  com- 
mit such  a charge  with  full  confidence. 

But  he  is  of  the  “ liberal  faction,  ’ and  not 
in  favour  with  his  brethren.  What,  then,  is 
to  be  done  to  prevent  this  excellently  meant 
measure  from  miscarrying?  There  is  but  one 
efficacious  remedy,  and  to  that  must  we  come 
at  last  in  India  as  at  home  — publicity  ! Shame 
and  intimidation  are  its  offspring,  and  bodies 
or  classes  of  men,  I fear,  in  all  countries,  must 
be  governed  by  these,  and  by  nothing  else 
so  effectually.  None  are  so  powerfully  and 
beneficially  acted  on  by  “ publicity”  and  its 
consequences,  as  judges — to  none  is  it  more 
happily  applicable.  It  is  not  the  mere  opening 
the  doors  of  a court,  at  which  few  attend, 
and  fewer  still  can  interpose  on  the  spot  to 
resist  abuse  : it  is  the  reporting  of  those  pre- 
sent, to  those  absent — by  those  who  have 
quick  ears  and  ready  memories  or  glih  pens 
— to  those  at  a distance,  who  are  capable  of 
appreciating  and  judging,  and  acting,  if  need 
be.  The  press — the  free  and  anonymous  com- 
ments of  the  press,  can  alone  do  this,  and  ter- 
rify evildoers  Let  its  abuse  be  subject  to 
all  the  severity  of  your  libel  laws  ; superadd 
thereon,  the  six-act  penalty  of  deportation,  if 
you  will:  but  let  the  penalties  be  inflicted 
after  trial,  with  or  even  without  a jury,  so 
it  be  done  judicially — done  after  hearing  and 
determining  in  public;  and  not  vindictively, 
privately,  summarily,  and  by  the  executive 
power  — hy  the  fellow-servants  of  the  of- 
fended functionary. 

The  press,  to  do  any  good  in  a country  like 
India,  must  be  anonymoua  — l.st.  Because  who 
will  dare  openly  to  “ bell  the  cat,”  in  a coun- 
try where  the  fortunes  of  every  man  depend 
oji  the  nostril  breath  of  the  despots  and  their 
servants,  to|vvhom  England  has  delivered  over 
India,  lease-hound  hand  and  foot.  Secondly, 
Because  there  would  be  a violation  of  decorum 
in  a servant  criticising  his  master,  an  inferior 
his  superior’s  misdeeds,  which  is  entirely 
saved  by  the  anonymousness  of  the  criticism : 
separating  effectually  the  question  of  “ who 
writes,"  from  that  of  “ what  is  written?"  Now 
at  this  unhappy  moment  in  India,  a man  may 
not  report  in  the  newspapers  the  verbatim 
completed  proceedings  of  a court  of  justice: 
still  less  make  any  comments  on  what  passes 
Very  recently,  Mr.  * * * *,  the  editor  of  a 
Bombay  newspaper,  has  been  transported  at 
a few  days  notice  to  England  (via  China)  — 
ruined,  in  short,  for  reporting  what  he  offered 
to  prove,  by  multitudes  of  witnesses  on  oath, 


to  be  a literal  and  true  report  of  what  passed 
in  court.  He  was  not  allowed  to  do  this,  but 
was  required  by  Governor  * • * • and  biscoun- 
cil,  at  the  instigation  of  the  King’s  judges __ 
**•*  and  — to  admit  that  what  he 

had  published  was  false,  or  to  be  ruined.  He 
was  accordingly  transported,  the  judges  not 
choosing  to  exert  their  power,  in  their  own 
court,  of  raising  the  question  of  contempt. 
Such  are  the  facts  : they  speak  for  themselves. 

If  such  be  the  system  approved  of  at  home 
and  to  be  acted  on  abroad,  of  what  avail  can 
it  be  to  make  judicial  reforms  of  any  sort? 
but,  in  particular,  what  rational  hope  can 
there  be  of  effecting  so  great  a change  as  that 
of  admitting  the  natives  of  India  to  take  any 
real  share  in  the  administration  of  justice 
among  themselves?  But  w'e  shall  be  told,  if 
the  press  be  set  free  to  touch  on  judicial  mat- 
ters, who  shall  restrain  it  in  politics,  or  hinder 
it  from  becoming  the  vehicle  of  safe  complaint 
against  oppression?  As  to  the  latter,  what 
honest  man  or  honest  government,  considering 
itself  the  equal  protector  of  all  its  subjects, 
would  wish  to  shut  up  any  avenue  by  which 
the  complaints  of  the  weak  and  the  wronged 
may  possibly  reach  its  ear,  or  at  least  intimi- 
date the  wrongdoer?  But  in  respect  to  poli- 
tical discussion  through  the  press,  this  very 
Governor  himself  has  admitted,  as  you  may 
see  in  the  Oriental  Herald,  that  there  is  not 
a shadow  of  danger  in  respect  to  the  natives. 
And  most  true  it  is,  that  not  one  in  a mil- 
lion is  capable  of  comprehending  the  most 
common  discussions  on  politics,  though  able 
enough  to  understand  the  use  of  publishing 
their  complaints  aloud.  It  is  for  the  sake  of 
keeping  down  the  Europeans  and  half-castes, 
and  of  keeping  up  the  arbitrary  system  of 
the  Company,  and  gratifying  the  haughtiness 
and  official  insolence  of  the  privileged  caste, 
that  the  authorities  in  Leadenhall-street  and 
in  India,  to  a man,  oppose  anything  like  free- 
dom of  opinion.  They  feel,  perhaps,  that  the 
Company  could  not  long  stand  against  the 
force  of  public  opinion,  and  are  acting  in  na- 
tural self-defence. 

Are  you  aware,  that  in  India  there  are  no 
institutions,  no  bodies,  no  corporations, — no 
two  men,  in  short,  who  have  a right  to  lay 
their  heads  together,  and  petition  the  govern- 
ment, using  the  plural  we  ? A single  indi- 
vidual may  no  doubt  “ bell  the  cat,"  if  he 
please,  but  all  meetings  are  as  strictly  forbid- 
den, as  the  use  of  types  or  expurgated  books 
is  prohibited  even  to  Europeans ! In  the  old 
slave  colonies  of  England,  or  the  United 
States,  where  th«  state  of  society  is  so  fear- 
fully delicate,  there  are  no  laws  against  the 
press  generally : but  woe  to  the  printer  or 
editor  who  should  use  his,  to  excite  the  slaves 
to  revolt,  or  even  run  hard  against  the  vi- 
tiated feelings  of  the  slave-owning  majority  I 
If  he  did  not  starve  for  want  of  congenial 
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readers,  woe  to  him  if  he  should  come  before 
an  infuriated  jury  of  overseers  and  slave- 
attorneys,  on  an  easily  trumped-up  indict- 
ment for  seditious  libel  I Can  we  not,  then, 
in  India,  a handful  as  we  are  of  whites,  trust 
sufficiently  to  the  “ esprit  de  corps,  and 
the  sense  of  common  safety,  to  deter  an  Edi- 
tor (if  want  of  subscribers  could  not  cool  the 
Quixote)  from  exciting  revolt,  and  persuading 
the  native  to  cut  his  own  and  his  fellow  Eu- 
ropeans’ throats  ? 

But  I shall  not  further  pursue  this  branch 
of  the  argument : my  object  is  mainly  to 
show,  that  without  a press,  without  institu- 
tions, without  rights  of  person  or  property, 
without  the  privilege  of  using  freely  their 
skill,  industry,  and  capital,  without  safe  and 
organized  means  of  complaint  or  petition, — 
Europeans,  who  in  India  are  as  yet  the  only 
considerable  class  capable  of  estimating  and 
influencing  the  conduct  of  public  men,  are 
powerless  and  helpless  ; and  that  the  intro- 
duction of  jury-trial,  or  any  other  improve- 
ment that  depends  materially  on  the  conduct 
of  those  who  are  to  set  the  machine  in  mo- 
tion, to  be  other  than  a mockery  and  waste 
of  time,  must  be  accompanied  by  some  safe 
and  easy  means  of  embodying  public  opinion 
on  the  spot,  where  alone  it  can  have  that 
force  in  reacting  on  the  judges,  of  which 
delay  and  distance  so  effectually  deprive  the 
injured  when  it  has  to  travel  hither. 

1825.  , . , . , 

To  Jeremy  Bentham,  Esq. 

J'lom  the  Right  Honourable  Sir  Alexander 
Johnston, 

TO  THE 

R iyht  Honourable  Charles  W.  Williams  Wynn, 
President  of  the  Board  of  Controul. 

26th  May  1825. 

Dear  Sir,  — I have  the  pleasure,  at  your 
request,  to  give  you  an  account  of  the  plan  I 
have  adopted,  while  Chief-Justice  and  First 
Member  of  His  Majesty’s  Council  in  Ceylon, 
for  introducing  trial  by  jury  into  that  island, 
and  for  extending  the  right  of  sitting  upon 
juries  to  every  half-caste  native,  as  well  as  to 
every  other  native  or  the  country,  to  what- 
ever caste  or  religious  persuasion  he  might 
belong.  1 shall  explain  to  you  the  reasons 
which  induced  me  to  propose  this  plan,  the 
mode  in  which  it  was  carried  into  effect,  and 
the  consequences  with  which  its  adoption  has 
been  attended.  The  complaints  against  the 
former  system  for  administering  justice  in 
Ceylon  were,  that  it  was  dilatory,  expensive, 
and  unpopular.  The  defects  of  that  system 
arose  from  the  little  value  which  the  natives 
of  the  country  attached  to  a character  for 
veracity, — from  the  total  want  of  interest 
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which  they  manifested  for  a system,  in  ’ 

administration  of  which  they  themselves  had 
no  share,  — from  the  difficulty  which  Euro- 
pean judges,  who  were  not  only  judges  of 
law,  but  also  judges  of  fact,  experienced  in 
ascertaining  the  degree  of  credit  which  they 
ought  to  give  to  native  testimony,  — and, 
finally,  from  the  delay  in  the  proceedings  of 
the  court,  which  were  productive  of  great 
inconvenience  to  the  witnesses  who  attended 
the  sessions,  and  great  expense  to  the  govern- 
ment which  defrayed  their  costs.  I'he  obvious 
way  of  remedying  these  evils  in  the  system 
of  administering  justice,  was  — fir.st,  To  give 
the  natives  a direct  interest  in  that  system, 
by  imparting  to  them  a considerable  share  in 
its  administration  ; secondly.  To  give  them  a 
proper  value  for  a character  for  veracity,  by 
making  such  a character  the  condition  upon 
which  they  were  to  look  for  respect  from 
their  countrymen,  and  that  from  which  they 
were  to  hope  for  promotion  in  the  service  of 
their  government;  thirdly.  To  make  the  na- 
tives themselves,  who  from  their  knowledge 
of  their  countrymen  can  decide  at  once  upon 
the  degree  of  credit  which. ought  to  be  given 
to  native  testimony,  judges  of  fact,  and  there- 
by shorten  the  duration  of  trials,  relieve  wit- 
nesses from  a protracted  attendance  on  the 
courts,  and  materially  diminish  the  expense  of 
the  government.  The  introduction  of  trial 
by  jury  into  Ceylon,  and  the  extension  of  the 
right  of  sitting  upon  juries  to  every  native  of 
the  island,  under  certain  modifications,  seemed 
to  me  the  most  advisable  method  of  attaining 
these  objects.  Having  consulted  the  chief 
priests  of  the  Budhoo  religion,  in  as  far  as  the 
Chingalese  in  the  southern  part  of  the  island 
. — and  the  Brahmins  of  Ramiseram,  Madura, 
and  Jafua,  in  as  far  as  the  Hindoos  of  the 
northern  parts  of  the  island  were  concerned, 

— . I submitted  my  plan  for  the  introduction 
of  trial  by  jury  into  Ceylon  to  the  governor 
and  council  of  that  island.  Sir  T.  Maitland, 
the  then  governor  of  the  island,  and  the  other 
members  or  the  council,  thinking  the  adop- 
tion of  my  plan  an  object  of  great  importance 
to  the  prosperity  of  the  island,  and  fearing 
lest  objections  might  be  urged  against  it  in 
England,  from  the  novelty  of  the  measure  — 

(no  such  rights  as  those  which  I proposed  to 
grant  to  the  natives  of  Ceylon  ever  having 
heengrantedto  any  native  of  India)  — sent  me 
officially,  as  first  member  of  the  council,  to 
England,  with  full  authority  to  urge  in  the 
strongest  manner  the  adoption  of  the  mea- 
sure, under  such  modifications  as  his  Majes- 
ty’s Ministers  might  on  my  representations 
deem  expedient.  After  the  question  bad  been 
maturely  considered  in  England,  a charter 
passed  the  Great  Seal,  extending  the  right  of 
sitting  upon  juries,  in  criminal  cases,  to  every 
native  of  Ceylon,  in  the  manner  in  which  I 
had  proposed ; and  on  iny  return  to  Ceylon 
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'with  this  charter  in  November  1811  its  provi- 
sions were  immediately  carried  into  effect  by 
me.  In  order  to  eiial)le  you  to  torin  some  idea 
of  the  manner  in  which  the  jury-trial  is  intro- 
duced amongst  the  natives  <iiid  halt-castes  of 
Ceylon,  1 shall  explain  to  you— ^rs<,  What 
qualities  a native  of  Ceylon  to  be  a juryman; 

2dly,  How  the  jurymen  are  summoned  at 
each  session ; 

Mly,  How  they  are  chosen  at  each  trial;  and, 

4r/r/y,  How  they  receive  the  evidence  and 
deliver  their  verdict. 

Every  native  of  Ceylon,  provided  he  be  a 
freeman,  has  attained  the  age  of  21,  and  is  a 
permanent  resident  in  the  island,  is  qualified 
to  sit  on  juries.  The  fiscal,  or  sheriff  of  the 
province,  as  soon  as  a criminal  session  is  fixed 
for  his  province,  summons  a considerable 
number  of  jurymen  of  each  caste,  taking  par- 
ticular care  that  no  juryman  is  summoned  out 
of  his  turn,  or  so  as  to  interfere  with  any  agri- 
cultural or  manufacturing  pursuits  in  which 
he  may  be  occupied,  or  with  any  religious 
ceremony  at  which  his  caste  may  require  his 
attendance.  On  the  first  day  of  the  session, 
the  names  of  all  the  jurymen  who  are  sum- 
moned are  called  over,  and  the  jurymen,  as 
well  as  all  the  magistrates  and  police-officers, 
attend  in  court,  and  bear  the  charge  delivered 
by  the  judge.  The  prisoners  are  then  ar- 
raigned ; every  prisoner  has  a rij;ht  to  be  tried 
by  thirteen  jurymen  of  his  own  caste,  unless 
some  reason  why  the  prisoner  should  not  he 
tried  by  jurymen  of  his  own  caste  can  be 
urged,  to  the  satisfaction  of  the  court,  by  the 
advocate-fiscal  (w’ho  in  Ceylon  holds  an  office 
very  nearly  similar  to  that  held  in  Scotland 
by  the  Lord  Advocate;)  or  unless  the  prisoner 
himself,  from  believing  people  of  his  own 
caste  to  be  prejudiced  against  him,  should 
apply  to  be  tided  either  by  thirteen  jurymen 
of  another  caste,  or  by  a jury  composed  of 
half-castes  or  Europeans.  As  soon  as  it  is 
decided  of  what  caste  the  jury  is  to  be  com- 
posed, the  registrar  of  the  court  puts  into 
an  urn,  which  stands  in  a conspicuous  part  of 
the  court,  a very  considerable  number  of  the 
names  of  jurymen  of  that  class  out  of  which 
the  jury  is  to  be  formed:  he  continues  to 
draw  the  names  out  of  the  urn,  the  prisoner 
having  a right  to  object  to  five  peremptorily, 
and  to  any  number  for  cause,  until  he  has 
drawn  the  names  of  thirteen  jurymen  who 
have  not  been  objected  to.  Those  thirteen 
jurymen  are  then  sworn,  according  to  the 
forms  of  their  respective  religions,  to  decide 
u[wn  the  case  according  to  the  evidence,  and 
without  partiality.  The  advocate-fiscal  then 
opens  the  case  for  the  prosecution  (through 
an  interpreter  if  necessary)  to  the  jury,  and 
proceeds  to  call  all  the  witnesses  for  the 
prosecution,  whose  evidence  is  taken  down 
(through  an  interpreter  if  necessary,  in  the 
hearing  of  the  jury,)  by  the  judge;  the  jury 
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having  a right  to  examine,  and  the  prisoner 
to  cross-examine,  any  of  the  above  witnesses. 
When  the  case  for  the  prosecution  is  closed, 
the  prisoner  states  what  he  has  to  urge  in  his 
defence,  and  calls  his  witnesses;  the  jury 
having  a right  to  examine,  and  the  prosecu- 
tors  to  cross-examine  them,  their  evidence 
being  taken  down  by  the  judge.  The  prose- 
cutor is  seldom  or  ever,  unless  in  very  par- 
ticular cases,  allowed  to  reply,  or  call  any 
witnesses  in  reply.  The  case  for  the  prose- 
cution and  for  the  prisoner  being  closed,  the 
judge  (through  an  interpreter  w hen  necessary) 
recapitulates  the  evidence  to  the  jury  from  his 
notes,  adding  such  oliservations  as  may  occur 
to  him  on  the  occasion.  The  jury,  after  de- 
liberating uiion  the  case,  either  in  the  jury- 
box,  or  if  they  wish  to  retire,  in  a room  close 
to  the  court,  deliver  their  verdict  through 
their  foreman  in  open  court;  that  verdict  be- 
ing the  opinion  of  the  majority  of  them.  The 
most  scrupulous  care  is  taken  that  the  jury 
never  separate,  nor  communicate  with  any 
person  whatever,  from  the  moment  they  are 
sworn,  till  their  vert.ict  is  delivered  as  afore- 
said, and  has  been  publicly  recorded  by  the 
registrar.  1 he  number  of  native  jurymen  of 
every  caste  in  Ceylon  is  so  great,  and  a know- 
ledge beforehand  what  jiersons  are  to  compose 
a jury  in  any  particular  case,  is  so  uncertain, 
that  it  is  almost  impossible  for  any  person, 
whatever  may  be  his  influence  in  the  country, 
either  to  bias  or  to  corrupt  a jury.  The  great 
number  of  jurymen  that  are  returned  by  the 
fiscal  or  sheriff  to  serve  at  each  sessions — the 
impartial  manner  in  which  the  names  of  the 
jurymen  are  drawn  — the  right  which  the  pri- 
soner and  prosecutor  may  exercise  of  object- 
ing to  each  jurymen  as  his  name  is  drawn  — 
the  strictness  which  is  observed  by  the  court 
in  preventing  all  communication  between  the 
jurymen  when  they  are  once  sworn,  and  every 
other  person,  till  they  have  delivered  their  ver- 
dict, give  great  weight  to  their  uecision.  1 he 
native  jurymen  being  now  judges  of  fact, and 
the  European  judges  only  judges  of  law,  one 
European  judge  only  is  now  necessary,  where 
formerly,  when  they  were  judges  both  of  law 
and  fact,  two,  or  sometimes  three,  were  neces- 
sary. The  native  jurymen,  from  knowing  the 
different  degrees  of  weight  which  may  safely 
be  given  to  the  testimony  of  their  countrymen, 
decide  upon  questions  of  fact  with  so  much 
more  promptitude  than  Europeans  could  do, 
that  since  the  introduction  of  trial  by  jury  no 
trial  lasts  above  a day,  and  no  session  above 
a week  or  ten  days  at  farthest ; whereas,  be- 
fore the  introduction  of  trial  by  jury,  a single 
trial  used  sometimes  to  last  six  weeks  or  two 
months,  and  a single  session  not  unfrequently 
for  three  months.  All  the  natives  who  attend 
the  courts  as  jurymen  obtain  so  much  infor- 
mation during  their  attendance,  relative  to  the 
modesof  proceeding  and  the  rules  of  evidence, 
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that  since  the  establishment  of  jury-trial, 
government  have  been  enabled  to  find  among 
the  half-caste  and  native  jurymen,  some  of  the 
most  efficient  and  respectable  native  magis- 
trates in  the  country,  who,  under  the  controul 
of  the  supreme  court,  at  little  or  no  expense 
to  government,  administer  justice  in  inferior 
cases  to  the  native  inhabitants.  The  intro- 
duction of  the  trial  by  native  juries,  — at  the 
same  time  that  it  has  increased  the  elficiency 
and  dispatch  of  the  court,  and  has  relieved 
both  prisoners  and  witnesses  from  the  hard- 
ships which  they  incurred  from  the  protracted 
delay  of  the  criminal  sessions,  — has,  indepen- 
dent of  the  Savings  it  enabled  the  Ceylon 
government  .to  make  immediately  on  its  in- 
troduction, since  afforded  that  government 
an  opportunity  of  carrying  into  effect,  in  the 
judicial  department  of  the  island,  apian  for  a 
permanent  saving  of  ten  thousand  pounds  a- 
year,  as  appears  by  iny  report,  quoted  in  page  8 
of  the  printed  collection  of  papers  herewith 
sent.*  No  man  whose  character  for  honesty  or 
veracity  is  impeached,  can  be  enrolled  on  the 
list  of  jurymen.  The  circumstance  of  a man’s 
name  being  upon  the  jury-roll  is  a proof  of  his 
being  a man  of  unexceptionable  character, 
and  is  that  to  which  he  appeals,  in  case  his 
character  be  attacked  in  a court  of  justice,  or 
in  case  he  solicits  his  government  tor  promo- 
tion in  their  service.  As  the  rolls  of  jurymen 
are  revised  by  the  supreme  court  at  every 
session,  they  operate  as  a most  powerful  en- 
gine towards  making  the  people  of  the  coun- 
try more  attentive  than  they  used  to  he,  in 
their  adherence  to  truth ; the  right  of  sitting 
upon  juries  has  given  the  natives  of  Ceylon 
a value  for  character  which  they  never  felt 
before,  and  has  raised  in  a very  remarkable 
manner  the  standard  of  their  moral  feelings. 
All  the  natives  of  Ceylon  who  are  enrolled  as 
jurymen,  conceive  themselves  to  be  as  much 
a part,  as  the  European  judges  themselves 
are,  of  the  government  of  their  country ; and 
therefore  feil,  since  they  have  possessed  the 
right  of  sitting  upon  juries,  an  interest  which 
they  never  felt  before  in  upholding  the  British 
government  of  Cey  lon. 

I he  beneficial  consequence  of  this  feeling 
is  strongly  exemplified  in  the  difference  be- 
tween the  conduct  which  the  native  inhabi- 
tants of  the  British  settlements  in  Ceylon 
observed  in  the  Kandiau  war  of  1803,  and 
that  which  they  observed  in  the  Kandiau  war 
of  1816.  In  the  war  between  the  British  and 
Kandian  governments  in  1803,  which  was 
before  the  introduction  of  trial  by  jury,  the 
native  inhabitants  of  the  British  settlements 
were  for  the  most  part  in  a state  of  rebellion ; 

_ * This  alludes  to  the  documents  and  evidence 
given  before  a select  committee  of  the  House  of 
Commons,  which  was  appointed,  about  sixteen 
years  ago,  tojnquire,  amongst  other  matters,  into 
the  judicial  institutions  in  India Ed, 
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in  the  war  between  the  same  governments  in 
1816,  which  was  five  years  after  the  introduc- 
tion of  trial  by  jury,  the  inhabitants  of  the 
British  settlements,  so  far  from  showing  the 
smallest  symptom  of  dissatislaction,  took,  du- 
ring the  very  heat  of  the  war,  the  opportunity 
of  my  return  to  England  to  express  their  gra- 
titude through  me  to  the  British  government, 
for  the  very  valuable  right  of  sitting  upon 
juries,  which  had  been  conferred  upon  them 
by  his  present  Majesty,  as  appears  by  the  ad- 
dresses contained  from  page  16  to  page  50  in 
the  printed  papers  berewitli  sent.  The  charge 
delivered  by  my  successor,  the  present  chief- 
justice  of  the  island,  in  1820,  contains  the 
strongest  additional  testimojiy  which  could  bp 
afforded  of  the  beneficial  effects  which  were 
experienced  by  the  British  government  from 
the  introduction  of  tiial  by  jury  amongst  the 
natives  of  the  island.  See  that  charge  in  pages 
289  and  290  of  vol.  x.  of  the  Asiatic  Journal. 
As  every  native  juryman,  whatever  his  caste 
or  religion  may  be,  or  in  whatever  part  of  the 
country  he  may  reside,  appears  before  the 
supreme  court  once  at  least  every  two  years, 
and  as  the  judge  who  presides,  delivers  a 
charge  at  the  opening  of  each  session  to  all 
tlie  jurymen  who  are  in  attendance  on  the 
court,  a useful  opportunity  is  afforded  to  the 
natives  of  the  country,  by  the  introduction  ol 
trial  by  jury,  not  only  of  partici|'ating  them- 
selves in  the  administration  of  justice,  but 
also  of  hearing  any  observations  which  the 
judges  in  delivering  their  charges  may  think 
proper  to  make  to  them,  with  respect  to  any 
subject  which  is  connected  either  with  the 
administration  of  justice,  or  with  the  state  of 
society  or  morals,  in  any  part  of  the  country. 
The  difference  between  the  conduct  which 
was  observed  by  all  the  proprietors  of  slaves 
ill  Ceylon  in  1806,  which  was  before  the  in- 
troduction of  trial  by  jury,  and  that  which 
was  observed  by  tliem  in  1816,  which  was  five 
years  after  the  introduction  of  trial  by  jury, 
is  a strong  proof  of  the  change  which  may  be 
brought  about  in  public  opinion,  by  the  judges 
availing  themselves  of  the  opportunity  which 
their  charging  the  jury  on  the  first  day  of  ses- 
sion affords  them,  of  circulating  among  the 
natives  of  the  country  such  opinions  as  may 
promote  the  welfare  of  any  particular  class  of 
society.  As  the  right  of  every  proprietor  of 
slaves  to  continue  to  hold  slaves  in  Ceylon, 
was  guaranteed  to  him  hy  the  capitulation 
under  which  the  Dutch  possessions  had  been 
surrendered  to  the  British  arms  in  1798,  the 
British  government  of  Cey  lon  conceived,  tliat 
however  desirable  the  measure  might  be,  they 
had  not  a right  to  abolish  slavery  in  Ceylon 
hy  any  legislative  act ; a proposition  wa.s  how- 
ever made  cm  the  part  of  government  by  me, 
to  the  proprietors  of  slaves  in  1806,  before 
trial  by  jury  was  introduced,  urging  them  to 
adopt  some  plan  of  their  own  accord,  for  the 
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gradual  abolition  of  slavery.  This  proposition 
they  at  that  time  unanimously  rejected.  The 
right  of  sitting  upon  juries  was  granted  to  the 
inhabitants  of  Ceylon  in  1811:  from  that 
period,  I availed  myself  of  the  opportunities 
which  were  afforded  to  me,  when  I delivered 
mv  charge  at  the  commencement  of  each  ses- 
sion to  the  jurymen  (most  of  whom  were  con- 
siderable proprietors  of  slaves,)  of  informing 
them  of  what  was  doing  in  England  upon  the 
subject  of  the  aboli  ion  of  slavery,  and  of 
pointing  out  to  them  the  difficulties  which 
they  themselves  must  fre<juently  experience 
in  executing  with  impartiality  their  duties  as 
jurymen,  in  all  cases  in  which  slaves  were 
concerned.  A change  of  opinion  upon  the 


subject  of  slavery  was  gradually  perceptible 
amongst  them;  and  in  the  year  1816,  the  pro- 
prietors  of  slaves,  of  all  castes  and  religious 
persuasions  in  Ceylon,  sent  me  their  unani- 
mous  resolutions,  to  be  publicly  recorded  in 
court,  declaring /ree  all  children  born  of  their 
slaves  after  the  12th  August  1816,  which  m 
the  course  of  a very  few  years  must  put  an 
end  to  the  state  of  slavery,  which  had  sub- 
sisted in  Ceylon  for  more  than  three  cen- 
turies. 

I have  the  honour  to  be. 

Dear  Sir,  yours  very  faithfully, 
(Signed)  Alex*.  Johnston. 
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ADVERTISEMENT  BY  THE  EDITOR. 

The  history  of  the  present  Work  is  somewhat  curious:  it  is  extracted  from  two  sets  of 
manuscripts,  differing  considerably  as  to  their  arrangement ; the  one  in  French,  and  the 
other  in  English,  written  by  Mr.  Bentham  between  forty  and  fifty  years  ago;  and  which 
do  not  appear  to  have  been  ever  confronted  together. 

Both  these  manuscripts,  with  Mr.  Bentham’s  papers  on  Punishment,  were,  at  the  desire 
of  M.  Dumont,  placed  in  his  hands,  and,  together  with  some  few  additions  from  his  own 
elegant  pen,  form  the  matter  of  the  work  published  by  him  (at  Paris  in  1811)  under  the 
title  of  Thi'orie  des  Peines  ct  dcs  Re  compenses.  Of  this  work  three  editions  have  been 
printed  in  France,  and  one  in  England;  the  “ Rationale  of  Reward”  occupies  the  second 
volume. 

In  preparing  it  for  its  appearance  before  the  English  public,  the  Editor  has  taken  the 
above  volume  as  the  groundwork  of  his  labours;  but  having  availed  himself  wherever  he 
could  of  the  original  manuscripts,  his  will,  in  many  instances,  not  be  found  a literal  trans- 
lation of  M.  Dumont’s  work. 

The  additions  made  by  M.  Dumont  are  marked  out,  where  distinguishable,  by  appropriate 
indications.  One  of  these  additions  being  at  variance  with  Mr.  Benthain’s  present  opinions, 
has  given  rise  to  the  remarks  which  immediately  follow. 

Editor  of  Original  Edition. 


REMARKS  BY  MR.  BENTHAM. 

“Catherine’s  Scale  of  Ranks:” — “Bentham  or  Dumont,  on  Pensions  of  Retreat?”  — 
which  you  please.  — You  ask  my  preseiit  thoughts:  — 1 am  all  obedience.  Allow  me 
only  to  name  the  place.  Not  in  your  work,  but  let  it  be  in  a sequel  I am  preparing  for  it. 
From  that  which  you  have  so  kindly  made  yours,  those  wicked  thoughts  would  scare  away 
readers,  whom,  if  content  with  what  you  give  them  from  my  first  friend,  that  sequel  may 
have  a chance  for.  In  that  production  may  be  seen,  not  in  description  only,  but  in  terminis, 
the  arrangements,  which,  after  from  forty  to  fifty  years  for  reflection,  exhibit  the  practical 
— I do  not  say  the  now  practicable  — result  of  the  principles  of  yours  ; and  that  cleared 
(forgive  my  saying  so)  of  what  now  shows  itself  to  me  as  dross.  Nor  yet  will  it  draw 
readers  from  yours ; — for  in  yours  alone  will  be  found  discussions,  explanations,  and  rea- 
sonings at  length;  in  the  new  one  (except  where  the  opposite  officially  avowed  principles 
are  examined)  little  else  than  results. 

Official  Aptitude  Maximized ; Expense  Minimized.  In  these  words  you  have  the  title 
of  a plan  of  official  economy  and  education  that  gives  denomination  to  the  whole,  and  an' 
indication  of  the  matter  of  the  first  and  princi|)al  part.  Send  your  readers,  if  you  h.ive  any, 
to  that  work.  There,  with  official  economy,  and  official  education,  they  may  ;-ee  national 
growing  out  of  it  — added,  and  that  w’ithout  need  of  additional  description  or  expense. 
There,  confronted  with  Radical,  they  may  see  Whig  and  Tory  economy,  and  take  tlieir 
choice.  I say  Whig  and  Tory  ; for  these  two  are  one. 

As  to  Catherine  and  her  ranks,  they  rank  not  quite  so  high  with  me  now  as  then.  Pen- 
sions of  retreat  would  be  invited  to  make  their  retreat  from  your  pages,  were  it  not  for 
my  respect  for  editors  and  readers.  In  my  own  work  may  be  seen  a picture  of  them, 
painted  in  those  colours  which  now  appear  to  me  their  proper  ones. 

“ Revise?”  Impossible:  not  to  speak  of  my  doing  you  more  harm  than  good.  In  the 
French  alone,  the  “ Pensions  of  Retreat”  have  already  cost  me — I had  almost  said 
lost  me  — more  days  than  I can  endure  to  think  of;  I who  have  so  few  left,  and  work 
enouuh  left  fora  hundred  times  the  number.  What  I have  found  possible,  1 have  done,-— 
looking  over  the  titles  of  the  chapters  and  sections  (still  in  the  French  alone)  and,  in 
relniion  to  them,  submitting  what  appears  i.>  -ne  an  appropriate  wording,  together  with 
some  little  alterations  and  additions  which  presented  themselves  to  me  as  amendments. 
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PRELIMINARY  OBSERVATIONS. 


The  greatest  happiness  of  the  greatest  num- 
ber ought  to  be  the  object  of  every  legisla- 
tor: for  accomplishing  his  purposes  respecting 
this  object,  he  possesses  two  instruments  — 
Punishment  and  Reward.  The  theories  of  | 
these  two  forces  divide  between  them,  al-  | 
though  in  unequal  shares,  the  whole  field  of 
legislation. 

The  subject  of  the  present  work  is  Reward ; 
and  not  reward  alone,  but  every  other  use 
which  can  be  made  of  that  matter  of  which 
rewards  may  be  formed.* 

In  tbe  following  work,  the  different  sources 
from  which  rewards  may  be  derived  are  ex- 
amined; the  choice  which  ought  to  be  made 
between  the  different  modifications  of  which 
reward  is  susceptible,  is  pointed  out;  and  [ 
rules  are  laid  down  for  the  production  of  the 
greatest  effect  with  the  least  portion  of  this 
precious  matter. 

On  the  one  hand,  indication  is  given  of  the 
venom,  more  or  less  concealed,  which  is  in- 
cluded in  the  employments  which  have  too 


• Everything  which  can  be  given  in  the  shape 
of  reward  may  be  called  matter  of  reward.  This 
abstract  term  is  necessary,  since  in  many  cases, 
without  being  reward,  this  matter  may  be  em- 
ployed for  the  same  purposes  as  reward ; whilst 
there  are  other  cases  in  which  it  ought  to  be  em- 
ployed for  other  purposes. 


commonly  been  made  of  it ; and  an  attempt 
has  been  made  to  take  away  from  others 
certain  imputations  which  the  enthusiasm  of 
virtue  has  cast  upon  them. 

The  limits  have  been  traced  between  the 
fields  of  reward  and  punishment;  the  springs 
of  that  mechanism  developed,  whence  those 
laws  arise  to  which  the  power  is  attributed 
of  executing  themselves,  and  directions  given 
for  that  combination  of  remedies,  the  sweet 
with  the  bitter,  whereby  so  happy  a union 
is  produced  between  interest  and  duty. 

Tbe  advantages  of  a system  of  remunera- 
tory  procedure  are  pointed  out;  an  idea  given 
of  the  course  it  ought  to  take ; and  an  enu- 
meration made  of  the  uses  of  the  matter  of 
reward  which  are  not  remuneratory. 

The  nature  and  effects  of  salaries  and  other 
official  emoluments  are  inquired  into;  the 
nature  and  degree  of  the  encouragement  pro- 
per to  be  afforded  to  the  arts  and  sciences  is 
discussed;  and,  finally,  the  question,  — How 
far  it  is  possible  beneficially  to  apply  artificial 
reward  to  the  encouragement  of  production 
and  trade,  is  considered.! 


-|-  In  this  edition,  the  portion  of  matter  which 
constituted  Book  IV.  has  been  detached,  and 
will  be  printed,  with  additions  from  the  MS.,  as  a 
“ Manual  of  Political  Economy.” 


BOOK  I.  — OF  REWARDS  IN  GENERAL. 


CHAPTER  I. 


definitions. 


Reward,  in  the  most  general  and  extensive 
sense  ever  given  to  the  word,  may  be  defined 
to  be  — a portion  of  the  matter  of  good,* 


A portion  of  the  matter  of  good,  and  i 
portion  of  good  itself.  The  cause  must  be  d’ 
guished  from  the  effect; — the  means  of  ob 
lag  pleasures  or  exemptions  from  pains,  fror 


which,  in  consideration  of  some  service  sup- 
posed or  expected  to  be  done,  is  bestowed 
on  some  one,  in  the  intent  that  he  may  be 
benefited  thereby.! 

When  employed  under  the  direction  of  the 
principle  of  utility,  it  operates  as  a motive 

pleasures  or  exemptions  from  the  nains  them- 
selves. It  is  the  former  alone  which  the  legis- 
lator has  to  bestow. 

-j-  Or,  since  Reward,  in  a certain  sense,  is 


MATTER  OF  RE  WARD  — SOURCES. 


Ca.  II.] 


193 


for  the  performance  of  actions  useful  to  so- 
ciety, in  the  same  manner  as,  under  the  same 
guidance,  punishment  operates  in  the  pre- 
vention of  actions  to  which  we  ascribe  an 
injurious  tendency. 

The  services,  in  the  production  of  which 
this  precious  matter  may  be  employed,  may 
be  distinguished  into  ordinanj  and  extraor- 
dinari/. 

Ordinary  services  may  be  subdivided  into 
regularly  recurring  or  routine,  and  occasional. 
By  routine  services,  I mean  those  which,  in 
all  the  various  departments  of  government, 
tlie  public  functionaries  are  bound  to  perforin 
in  virtue  of  their  respective  offices. 

By  occasional  services,  I mean  those  re- 
quired by  the  government  at  tlie  liaiuls  of 
persons  not  in  its  employ.  They  belong 
almost  entirely  to  the  administration  of  jus- 
tice, and  that  branch  of  the  police  which  is 
connected  with  it  — as  denouncing  and  pro- 
secuting criminals,  giving  judicial  evidence, 
and  seizing  persons  accused,  &c.  To  the  same 
head  may  be  referred  services  rendered  to 
individuals  in  case  of  fires,  inundations,  and 
sliipwrecks  : inasmuch  as  the  government  is 
interested  in  the  preservation  of  every  indi- 
vidual in  the  community,  tliese  services  may 
be  considered  as  rendered  to  it. 

To  the  head  of  ex-traordiiiai  )i  services,  may 
be  referred  — 1.  Services  rendered  to  the 
whole  community  by  new  inventions,  giving 
to  the  operations  of  government,  in  any  of  ! 
its  different  branches,  an  increased  degree  of  ! 
perfection:  such  as  important  improvements  I 
in  military  or  naval  tactics,  fortification  or  I 
shipbuilding,  &c. ; in  the  mode  of  adminis- 
tering justice,  regulating  the  police,  or  the 
finances,  or  in  any  other  part  of  the  field  of 
legislation. 

2.  Services  rendered  in  time  of  war,  by 
the  seizure  or  destruction  of  objects  contri- 
buting to  the  power  of  the  enemy,  or  by  the 
preservation  of  such  as  belong  to  one’s  own 
country. 

3.  Services  rendered  by  persons  exercising 
the  office  of  foreign  ministers,  consisting  in 
the  [trevention  or  termination  of  the  calami- 
tii's  of  war,  or  in  the  bringing  about  useful 
alliances. 

4.  Discoveries  of  great  importance  to  the 
augmentation  of  the  national  wealth  ; new 
methods  of  abridging  labour  ; the  introduc- 
tion of  new  branches  of  industry,  &c.  . 

5.  Discoveries  in  science,  which  are  not 
susceptible  of  immediate  application  to  the 
arts. 


among  the  number  of  those  names  of  fictitious 
entities  which  cannot  be  expounded  but  by  para- 
phrasis, it  may  be  said,  that — Reward  ks  given 
to  a man,  when,  in  consideration  of  some  service 
supposed  or  expected  to  be  rendered  by  him,  a 
service,  which  it  is  intended  should  be  a service, 
IS  done  to  him. 

VoL.  II. 


6.  Noble  actions,  and  distinguished  in- 
stances of  virtue  : in  considering  which,  not 
only  the  immediate  benefit  should  be  regard- 
ed, but  their  influence  as  examples  upon  the 
cultivation  of  similar  excellencies. 

Such  is  the  field  of  services ; such,  there- 
fore, is  the  field  of  reward. 

With  regard  to  rewards,  the  most  impor- 
tant division  is  into  occasiojtal  and  permanent. 
The  first  are  applied,  according  to  times  and 
circumstances,  to  a single  individual,  or  to  a 
number  of  individuals,  in  virtue  of  some  in- 
sulated and  specific  service.  The  others  are 
charged  upon  some  general  fund  piovided  for 
an  indelinite  number  of  persons,  and  for  a 
succession  of  services. 

In  consequence  of  the  extent  and  perma- 
nence of  their  effects,  it  is  principally  with 
regard  to  the  latter  class  of  rewards  that  it 
will  be  found  of  importance  to  establish  the 
true  principles  which  ought  to  regulate-their 
distribution.  Occasional  rewards  being  con- 
fined within  narrower  limits,  and  their  effects 
more  transitory,  erroneous  views  respecting 
them  are  comparatively  of  trifling  conse- 
quence. 

The  most  extensive  use  of  the  matter  of 
reward  takes  place  in  transactions  between 
individuals.  In  the  case  of  personal  services 
which  are  performed  in  virtue  of  a contract, 
the  pay  given  to  him  by  whom  they  are  ren- 
dered, is  his  reward.  In  buying  and  selling, 
the  reciprocal  delivery  is  the  reward  for  the 
mutual  transfer.  But  the  public,  that  is  to 
say,  the  government  on  account  of  the  public, 
has  a demand  for  a variety  of  services  and 
goods  exactly  similar  to  those  of  which  an 
individual  stands  in  need:  and  it  isthusfbat 
the  most  advantageous  mode  of  employing 
the  matter  of  rewai’d,  even  in  the  ordinary 
course  of  business,  enters  into  the  sphere  of 
politics,  and  claims  the  attention  of  the  le- 
gislator. 


CHAPTER  II. 

MATTER  OF  REWARD  SOURCES. 

Between  the  four  objects  — delinqucnc}', 
punishment,  expenditure,  and  rewai'd,  tbee. 
is  an  intimate  connexion.  *l.c  who  Er.C'‘ s 
thoroughly  the  nature  pcssiMe  r.ci'.fi- 
cations  of  any  one,  knows  thoroughly  the 
nature  and  possible  modifications  of  all  the 
rest.  Why  so?  Because  they  are  all  of  them 
but  so  many  modifications  of  good  and  evil 
— of  the  instruments  or  causes  of  pain  and 
pleasure,  considered  in  a particular  point  of 
view.  Whatever  mischief  being  produced 
contrary  to  the  will  of  the  legislator,  takes 
the  name  of  an  offence,  the  same  when  ju’o- 
duced  in  pursuance  of  that  will  (so  it  be 
with  a direct  intention  on  his  part  that  the 
party  shall  be  a sufferer  by  it)  takes  the  name 
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of  piinisliment.  Reward  is  to  good,  what 
punishment  is  to  evil : reward  on  one  part 
supposes  expenditure  on  the  other:  what- 

ever is  received  by  one  party  on  the  footing 
of  reward,  is  expended  by  some  other  : — 
when  a view,  then,  is  given  of  the  sev'eral 
possible  modifications  of  offence,  a view  is 
at  the  same  time  given  in  reality,  if  not  in 
name,  of  the  several  possible  modifications 
of  reward. 

This  may  at  first  sight  appear  a paradox  ; 
hut  as  the  absence  of  good  is  comparatively 
an  evil,  so  the  absence  of  evil  is  compara- 
tively a good  ; the  notion,  therefore,  of  evil, 
and  of  all  sorts  of  evil,  is  included  in  the 
notion  of  reward. 

The  several  modifications  of  the  matter  of 
reward  may  be  comprised  under  four  heads: 

— 1.  The  matter  of  wealth  ; 2.  Honour  ; 3. 
Power  ; 4.  Exemptions.  In  respect  of  the 
employment  of  the  direct  mode  for  affording 
pleasure,  it  belongs  not  properly  to  political,* 
but  to  domestic  government  or  education. 

1.  The  matter  of  wealth. — Money,  or  mo- 
ney's worth,  is  by  much  the  most  common 
stuff  of  which  rewards  are  made  ; and  in  ge- 
neral the  most  suitable  of  which  they  can  be 
made : why  it  is  so  will  appear  hereafter. 

2.  Honour.  — Honour  may  be  made  out  of 
any  stuff.  In  some  cases,  it  is  produced  by 
the  bearing  a particular  title  not  hereditary, 

— as  the  name  of  the  office  a man  holds.  In 
other  cases,  it  is  hereditary,  and  places  the 
individuals  bearing  it  in  a distinct  rank, 
superior  to  that  of  the  other  classes,  — as  in 
the  case  of  the  nobility.  In  other  cases,  it 
is  unaccompanied  with  any  distinguishing 
denomination,  or  any  particular  title,  — as  in 
the  case  of  medals,  or  public  thanks  confer- 
red after  any  great  victory,  in  the  name  of 
the  king  and  parliament. 

A (jraduated  scale  of  ranks,  especially  when 
its  gradations  are  determined  by  merit,  and 
depend  upon  actual  service,  is  an  excellent 
institution.  It  creates  a new  source  of 
happiness,  by  means  of  a tax  upon  honour, 
almost  iinperceptildc  to  those  by  whom  it  is 
paid  : it  augments  the  sum  of  human  enjoy- 
ment ; it  increases  the  power  of  government, 
by  clothing  its  authority  with  benignity ; it 
opens  new  sources  for  the  exercise  of  hope, 
the  most  precious  of  all  possessions ; and  it 
nourishes  emulation,  the  most  powerful  of 
all  incentives  to  virtuous  actions. 

Such  a graduated  scale  of  ranks  has  at  all 
times  been  in  use  in  the  military  branch  of 


• Whether  wisely  or  not,  it  is,  however,  in 
some  countries  employetl  by  the  government  it- 
self. Under  the  consulate  government  of  France, 
fetes  were  given  at  the  expense  of  the  govern, 
ment  in  each  year,  on  what  were  called  les  jours 
eomplimentaires.  The  principal  part  of  expense 
of  the  opera  at  Paris,  is  said  now  to  be  defrayed 
by  the  government. 


the  public  service.  But  in  this  case,  the 
principal  object  is  not  honour,  but  power  : — 
su[)eiiority  in  rank  is  invariably  accompanied 
by  superiority  in  command.  The  honour 
which  accompanies  the  power  is  but  an  acci- 
dental appendage. 

Catherine  II.  extended  the  application  of 
this  arrangement  to  the  civil  service.  She 
distributed  all  the  public  officers  in  the  civil 
department  into  distinct  and  even  numerical 
classes,  corresponding  with  the  distribution 
of  rank  in  the  army: — secretaries,  judges, 
physicians,  academioian.s,  all  the  civil  func- 
tionaries, being  advanced  by  steps,  a perpe- 
tual state  of  emulation  and  of  hope  stimulated 
their  labours  throughout  the  whole  course  of 
their  career.  It  was  an  invention  in  politics, 
which  matches  the  most  ingenious  discovery 
in  art  that  the  present  century  has  witnessed. 
At  one  stroke,  without  violence  or  injustice, 
hereditary  nolulity  was  deprived  of  the  greater 
part  of  its  injurious  prerogatives.  The  fore- 
most in  rank  and  wealth  began  his  career  at 
the  lowest  step  : his  ascent  through  each  gra- 
dation depending  upon  the  appointment  of 
the  sovereign,  if  without  merit,  he  was  left 
behind,  while  men  of  the  most  obscure  birth 
took  precedence  of  him.  This  engine  was 
the  more  powerful,  from  the  gentleness  with 
which  it  operated  — the  simple  non-collation 
of  reward  performing  the  office  of  punish- 
ment. 

Another  advantage  gained  by  the  transfer- 
ence of  the  denominations  of  the  military 
ranks  into  the  civil  service  is,  that  the  re- 
spect borne  by  the  military  to  the  civil  func- 
tionaries is  thus  in  no  small  degree  increased. 
It  is  an  ingenious  artifice  for  conquering  the 
barbarous  and  absurd  contempt  for  civil  func- 
tions which  prevails  in  all  military  govern- 
ments. The  assimilation  of  ranks  naturally 
leads  to  the  assimilation  of  respect.  From  the 
time  that  this  arrangement  was  made,  the  no- 
bility were  seen  eagerly  to  engage  in  offices, 
which  before  they  had  regarded  with  disdain. 

Orders  of  knighthood  appear  like  floating 
fragments  detaclied  from  some  such  regular 
system  of  honorary  rewards. 

In  some  states,  an  order  of  knighthood  has 
been  established  under  the  title  of  “ The 
Order  of  Merit.”  It  might  be  supposed  that 
this  order  had  been  established  as  a jest,  by 
way  of  satire  upon  all  other  orders.  Not  so, 
however  : whatever  ridicule  there  may  be, 
falls  exclusively  upon  those  who  are  mem- 
bers of  this  order  : of  all  orders  it  is  the  least 
distinguished  ; the  nobility  are  not  candidates 
for  admission  — they  consider  it  derogatory  to 
their  birth.  It  is  the  reward  of  — it  may  b* 
purchased  by,  service. 

The  higher  ranks  of  knighthood,  are  they 
to  be  considered  as  rewards  ? — are  they  pub- 
lic rewards  ? To  this  question  it  appears 
difficult  to  give  a decisive  answer  They  are 
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bestowed  for  so  great  a variety  of  reasons, 
that  to  give  any  description  of  them,  which 
sliall  be  applicable  to  all  cases,  is  impossible. 
They  are  sometimes  given  for  the  perform- 
ance’ of  distinguished  services;  but  much 
more  generally  to  courtiers  and  men  of  rank, 
who  are  the  companions  of  the  sovereign,  to 
increase  the  splendour  of  his  court.  In  these 
cases,  the  merit  proved  is,  that  the  individual 
has  made  himself  agreeable  to  the  sovereign. 
But  if  persons  thus  decorated  claim  distinc- 
tions not  belonging  to  other  members  of  the 
community,  — if  every  one  must  yield  them 
precedence,  ought  not  some  public  reason  to 
be  given  for  creating  this  superiority  — for 
this  comparative  degradation  of  tlie  largest 
portion  of  the  community  ? Ought  srich  drafts 
upon  the  respect  of  the  public  to  be  drawn 
in  favour  of  an  individual,  till  it  has  been 
shown  that  he  has  rendered  services  to  en- 
title him  to  this  special  homage?  When  thus 
conferred,  is  not  a resource  that  might  yield 
important  fruits  employed  with  bad  economy? 
IVe  shall  return  to  tliis  subject. 

3.  Power. — The  principles  which  ought  to 
regulate  the  distribution  of  this  great  object 
of  human  desire,  belong  to  the  head  of  con- 
stitutional law,  rather  than  to  our  present 
subject.  Power  is  created  for  a purpose  al- 
together ditfereut  from  that  of  serving  as 
matter  of  reward.  Merit  is  not  the  only  con- 
sideration by  which  its  distribution  must  be 
governed. 

Under  a monarchical  government,  for  ex- 
ample, the  incon venieneies  attending  the 
election  of  a king  may  be  so  serious,  that 
the  supreme  power  ought  to  be  attached  to 
some  (pcdification  more  manifest  and  indis- 
pensable than  the  personal  merit  of  an  indi- 
vidual. In  a mixed  government,  also,  in  wbicli 
there  is  a <;hief  magistrate,  and  a body  of  he- 
reditary nobles  invested  with  certain  powders, 
it  may  be  thought  proper  that  this  body  should 
be  composed  of  many  members : but  the  more 
numerous,  the  less  susceptible  is  it  of  that 
sort  of  selection  which  supposes  in  each  in- 
dividual distinguished  merit. 

Thus  far,  however,  w’c  may  determine  in 
getu'ral,  viz.  that  power,  wherever  it  can  be 
employed  without  inconvenience  as  matter 
ot  reward,  ought  to  be  so  employed. 

In  thus  using  it,  the  ditbeulty  is  to  select 
any  act  or  event  that  shall  serve  as  evidence 
of  the  capacity  of  individuals  for  exercising 
the  power  with  which  they  may  come  to  be 
invested.  In  public  employments,  for  ex- 
ample, how  various  are  the  talents  required, 
for  the  possession  of  which  no  single  act  can 
be  considered  as  satisfactory  evidence!  Were 
this  not  the  case,  the  greater  number  of  public 
employments  might  be  confi'rred  as  rewards 
for  the  performance  of  some  determinate  ser- 
vice, respectively  relating  to  them. 

In  the  Gazette,  notices  might  be  given. 


couched  in  the  following  terms  : “ Who- 

ever produces  the  most  perfect  die,  shall  be 
placed  at  the  head  of  the  Mint.” — “ Who- 
ever produces  a model  of  the  most  serviceable 
piece  of  artillery,  shall  be  placed  at  the  head 
of  the  Ordnance.”  — “ He  who  constructs 
the  swiftest  sailing  vessel,  united  with  the 
most  perfect  means  of  attack  and  defence, 
shall  be  placed  at  the  head  of  the  naval  ar- 
chitecture.”— “ The  author  who  w'rites  the 
best  treatise  upon  commerce,  finances,  or  the 
art  of  war,  shall  be  placed  at  the  head  of  the 
Board  of  Trade,  shall  be  first  Lord  of  the 
'i'reasuiy,  or  Commander-in- Chief,  respec- 
tively. He  who  writes  the  best  treatise  on 
the  laws,  shall  be  made  Chancellor.” 

At  first  view,  nothing  can  be  more  capti- 
vating than  such  apian ; butupon  the  slightest 
examination,  it  will  be  found  more  specious 
than  solid.  AVhy  ? Because  it  is  by  no  n-.eans 
uncommon  for  a man  who  is  in  an  eminent 
degree  endowed  with  one  of  the  qualities  re- 
quisite, to  be  altogether  destitute  of  others 
equally  indispensable. 

There  are,  besides,  cases  in  which  even 
this  imperfect  mode  of  proof  is  altogether 
wanting.  During  a long  period  of  tranquil- 
lity, by  w'hat  describable  service  can  a mili- 
tary man  display  his  talents  for  command  ? 
Among  the  qualifies  most  essential  for  such 
a duty,  are  presence  of  mind,  enlarged  views, 
fore.sight,  activity,  courage,  perseverance,  per- 
sonal inihieuce,  &c.  &e.  By  what  specific  act 
cm  an  otiicer  who  has  seen  no  service,  show 
himself  to  be  possessed  of  any  of  these  qua- 
lifications ? We  ai'e  reduced,  then,  to  mere 
conjecture.  The  best  founded  opinions  .are 
diawm  from  his  habits  of  life,  his  attachment 
to  his  profession,  and  al)ove  all,  the  conli- 
dence  l ejmsed  in  him  by  those  who  are  en- 
gaged in  the  same  profession,  whose  opinion 
is  founded  upon  a multiplicity  of  acts,  which 
in  the  aggregate  constitute  his  character. 

Discernment,  or  the  art  of  judging  of  in- 
dividual capacity,  is  a rare  riualily,  wlmse 
use  it  is  impossible  to  supersede  by  general 
rules. 

A slight  advance  might  perhaps  be  made 
in  this  (lilliciilt  art,  did  we  (lossess  a catalogue 
of  the  iiidicd/ioii.s  of  talents  or  capacity,  as  ap- 
plicable to  the  various  departnu'nts  of  state.* 

• For  the  illustration  ot'  the  ideas  of  the  authoi 
u))on  this  subjec  t,  I had  prepared  a note,  in  which 
I had  collected  together  various  instances  of  the 
prompt  dis])lay  of  that  subtle  and  penetrating 
talent  which  detects  the  possession  of  qualities 
undiscernible  to  ordinary  eye.s.  To  avoid,  how- 
ever, engaging  in  too  long  a discussion,  I shall 
confine  myself  to  a single  instance.  A person 
well  acquainted  with  anecdotes  relating  to  the 
Russian  court,  gave  me,  while  I was  at  Feters- 
burgh,  the  following  account  of  the  origin  of  the 
success  of  the  High  Chancellor  IJesborodko:  — . 
Being  still  in  a subordinate  oihee  belonging  to 
the  Chancery,  one  day,  when  he  had  presented 
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4.  E.temptions. — Tlie  legislator  creates  two 
iorls  of  evils  : lie  appoints  puiiisliment  for  of- 
fences ; lie  imposes  burthensonie  duties  upon 
the  various  iiieiiibersof  the  comnuiiiity.  Hence 
exemptions  may  be  of  two  kinds:  exemptions 
from  punishment  already  incurred;  exemp- 
tions from  civil  burthens. 

An  exemption  from  punishment  already  in- 
curred, is  a pardon.  Pardons  have  often  been 
given  in  the  way  of  reward,  that  is,  in  consi- 
deration of  former  services.  Such  acts  cannot 
be  foreseen  and  provided  for  by  anticipation: 
they  are  the  result  of  the  discretion  entrusted 
in  this  behalf  to  the  sovereign. 

Under  the  English  law,  however,  there  are 
instances  in  which,  by  anticipation,  exemption 
from  punishment  is  granted  ; that  is  to  say, 
before  the  punishment  is  inflicted.  Thus, 
from  the  policy  or  weakness  of  the  temporal 
sovereign,  the  English  clergy  obtained  in  times 
of  barbarism  an  exemption  in  all  cases  from 
capital  and  several  other  kinds  of  puiiisliment; 
an  exemption  which  being  by  stfitute  law  con- 
fined, in  regard  to  causes  on  the  one  hand, 
while  by  common  law  it  was  extended,  with 
regard  to  persons  on  the  other,  has  left  this 
part  of  the  penal  branch  of  the  law  in  the 
confusion  under  which  it  still  labours.*  f 

The  nobility  followed  the  example  of  the 
clergy.  In  almost  every  country  of  Europe 
they  have  found  themselves  invested  with 
exemptions  of  this  nature.  Ancient  Rome 
set  the  example.  No  citizen  could  be  put  to 
death  : Verres,  convicted  of  the  most  atro- 
cious crimes,  atoned  for  them  by  enjoying  at 
a distance  from  Rome  the  fruits  of  his  plunder. 

When  Catherine  II.,  empress  of  Russia, 
convened  together  deputies  from  all  the  pro- 
vinces of  that  immense  empire,  under  the 
pretence  of  their  assisting  in  the  formation  of 
a code  of  laws  (a  sort  of  parody  of  the  legisla- 
tive assemblies  of  free  states,  which  was  not 

various  ukases  to  the  Empress  (Catherine  II.) 
he  perceived  that  he  had  forgotten  to  compose  one 
that  he  had  been  jiarticularly  commanded  to  pre- 
pare. His  first  alarm  being  over,  he  determined 
how  to  act,  and  pretended  to  read  the  ukase  in 
question,  though  he  held  in  his  hand  only  a 
sheet  of  blank  paper.  The  Empress  was  so  well 
satisfied  with  the  performance,  that  she  desired 
to  sign  it  immediately.  The  disconcerted  clerk 
was  compelled  to  acknowledge  his  neglect.  The 
Empress,  less  offended  with  the  imposition  than 
struck  by  the  presence  of  mind  which  it  displayed, 
forthwith  placed  him  at  the  head  of  the  depart- 
ment, in  which  before  he  had  held  only  a subor- 
dinate situation.  — Dumont. 

• In  Poland,  the  poor  gentlemen  serve  as 
domestics  to  the  wealthy  nobility ; they  perform 
without  scruple  all  the  menial  offices  that  are 
reckoned  by  us  as  most  degrading.  There  was 
only  one  thing  about  which  they  were  solicitous 
and  which  distinguished  them  from  the  class  of 
slaves : it  was  that  they  should  not  be  beaten  ex- 
cept when  stretched  upon  a mattress. 

t Benefit  of  Clergy  was  abolished  by  7 & ft 
Geo.  IV.  c.  2ft,  go.  — Ed. 
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however  without  its  use,  in  so  far  as  it  con- 
tributed to  the  spread  of  enlightened  ideas,) 
she  conferred  upon  them,  amongst  other  pri- 
vileges, an  exemption  from  all  corporal  punish- 
ment, cases  of  high  treason  excepted.  This 
species  of  distinction,  which  as  a reward  for 
legislators,  could  scarcely  be  imagined  in  any 
other  state  than  one  just  emerging  from  a 
state  of  barbarism,  had  doubtless  for  its  ob- 
ject the  increasing  their  self  importance,  and 
the  conferring  upon  them  a sort  of  rank  which 
should  last  beyond  the  duration  of  their  duty. 

As  a man  may  be  punished  in  bis  person, 
his  reputation,  his  property,  — in  like  man- 
ner, through  necessity,  and  not  with  the  view 
of  punishing  him,  he  may  be  burthened.  An 
exemption  from  a burthen  is  an  exemption 
from  the  obligation  of  rendering  service : ser- 
vices are  either  services  of  submission,  in  the 
rendering  of  which  the  will  of  the  party  has 
no  share  — or  services  of  behaviour. 

Of  exemption  from  services  of  submission, 
not  exacted  in  the  way  of  punishment,  we 
shall  not  find  a great  variety  of  examples.  In 
Great  Britain,  members  of  the  upper  house 
of  Parliament  and  other  peers  constantly, 
and  members  of  the  lower  house  at  certain 
periods,  are  exempted  from  arrests:  this  pri- 
vilege they  may  be  considered  as  enjoying 
partly  on  the  ground  of  satisfaction,  partly 
that  they  may  not  he  diverted  from  the  ex- 
ercise of  their  functions,  and  partly  because, 
being  members  of  the  sovereign  body,  they 
would  have  it  so. 

Among  services  performed  by  action,  are 
some  which  may  be  styled  services  of  respect. 
It  is  a service  of  respect  exacted  by  usage  in 
every  kingdom  in  Europe  not  to  wear  a hat, 
or  what  is  equivalent,  in  the  presence  of  the 
king.  In  Spain,  some  families  among  the  no- 
bility enjoy  the  privilege  of  remaining  covered 
in  the  presence  of  the  king.  In  Ireland,  the 
head  of  one  family  (the  family  of  the  De 
Courcys,  earls  of  Kinsale)  enjoys  the  like 
exemption,  as  a reward  for  some  service  ren- 
dered by  an  ancestor. 

By  a Britisli  statute,  he  who  apprehends 
and  prosecutes  to  conviction  a criminal  of  a 
certain  description,  received  amongst  other 
rewards  an  exemption  from  parish  offices,  to- 
gether with  the  privilege  of  transferring  that 
exemption  to  another. 

By  other  British  statutes,  persons  who  have 
borne  arms  for  a certain  length  of  time  in  the 
service  of  the  state,  were  exempted  from  the 
obligation  of  those  laws  which,  lest  industry 
should  be  too  common,  forbade  a man  from 
working  for  his  own  benefit  at  a trade  at  which 
he  had  not  worked  seven  years  for  the  benefit 
of  another. 

There  are  various  other  exemptions  of  the 
same  nature  : but  as  the  object  here  is  not  to 
give  an  exhaustive  view  of  these  several  ex- 
emptions, but  merely  a few  instances  to  serve 
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by  way  of  example,  tbe  above  specimens  may 
suffice. 

One  general  observation  applies  to  all  cases 
of  exemptions  from  general  obligations  im- 
posed bylaw  : it  is  — that  the  more  severe  the 
laws,  the  more  abundant,  as  drawn  from  this 
source,  is  tbe  fund  ot  reward.  It  may  be 
created  by  a mere  act  of  restitution,  by  tbe 
rendering  of  justice  : to  some  may  be  given 
what  ouglit  to  be  left  for  all : conditions  may 
be  annexed  to  what  ought  to  be  given  gra- 
tuitously. The  greater  the  mass  of  injustice 
inllicted,  the  greater  the  opportunity  for  ge- 
nerosity in  detail.  The  oppressive  govern- 
ment of  one  sovereign  is  a mine  of  gold  to  his 
successor.  In  the  church,  it  is  the  good  works 
of  tlicir  predecessors  — in  the  state,  it  is  their 
bad  works,  that  increase  tbe  treasure  of  their 
successors.  In  Uussia  and  in  Poland,  eman- 
cipation is  a very  distinguished  reward.  A 
txrant  may  reward  by  doing  loss  mischief. 

One  word  on  the  last  article  of  reward  — 
l^itasufcs.  Piuiisliment  may  be  applied  in  all 
shai)cs  to  all  persons.  Pleasure,  however, 
ill  the  hands  of  the  legislator,  is  not  equally 
manageable : pleasure  can  he  given  only  by 
giving  the  means  by  which  it  is  purchased  — 
that  is  to  say,  the  matter  of  wealth  — which 
every  one  may  em|)loy  in  his  own  way. 

Among  certain  barbarous  or  half-civilized 
nations,  the  services  of  their  warriors  have 
been  rewarded  by  the  favours  of  women. 
Ilelvetius  appears  to  smile  with  approbation 
at  thi.s  mode  of  exciting  bravery.  It  was 
perhaps  Montesquieu  that  led  him  into  this 
error.  In  speaking  of  the  Sainnites,  among 
whom  the  young  man  declared  the  most 
worthy  selected  whomsoever  he  pleased  for 
his  wife,  be  adds,  that  this  custom  was  cal- 
culated to  produce  most  beneficial  effects. 
Pliilosopbers  distinguished  for  their  huma- 
nity— both  of  them  good  husbands  and  good 
fathers,  both  of  thorn  eloquent  against  sla- 
very, how  could  they  speak  in  praise  of  a law 
which  supposes  the  slavery  of  the  best  half 
ofthe  human  species?  — howcould  they  have 
forgotten  that  favours  not  preceded  by  an  un- 
controuled  choice,  and  which  the  heart  perhaps 
rspelled  with  disgust,  afforded  the  spectacle 
rather  of  the  degradation  of  woman  than  the 
rewarding  a hero  ? The  warrior,  surrounded 
by  palms  of  honour,  could  be  descend  to  .act 
tbe  part  of  a ravislicr?  And  if  he  disdained 
this  barbarous  right,  was  not  his  generosity 
a satire  on  the  law  ^ * 

Voltaire  I'clates  witli  great  simplicity,  that 
at  the  first  representation  of  one  of  his  tra- 


• In  the  Koran,  Mahomet  permits  to  his  fol- 
lowers to  add  to  the  number  of  their  concubines, 
which  otherwise  is  limited,  the  captives  whom 
they  can  take  in  battle.  It  was  not  thus  ti.e 
Scipios  and  Ihiyards  made  use-of  their  victorie.s. 
Such  is  the  dift'erence  between  barbarism  and 
civibzation. 
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gedies,  the  audience,  who  saw  the  author  in 
a box  with  an  extremely  beautiful  young 
duchess,  required  that  she  should  give  him 
a kiss,  by  way  of  acknowledging  the  public 
gratitude.  The  victim,  a partaker  in  the  ge- 
neral enthusiasm,  felt  apparently  no  repug- 
nance to  make  tbe  sacrifice  : and,  without 
the  intervention  of  the  magistrate,  we  may 
trust  to  the  enthusiasm  of  the  sex,  and  their 
passion  for  distinction,  for  preferences  that 
may  animate  courage  and  genius  in  their 
career. 


CHAPTER  HI. 

OF  REWARD  AND  PUNISHMENT  COMBINED. 

There  are  some  cases  in  which  it  would  lie 
improper  to  employ  either  reward  or  punish- 
ment alone.  They  are  those  in  which  the 
two  forces  may  with  advantage  be  united  — 
in  which  the  legislator  says  to  the  citizen, 
Obey,  and  you  shall  receive  a certain  reward ; 
disobey,  and  you  shall  suffer  a certain  punish- 
ment. 

The  two  modes  may  he  properly  united 
when  the  service  required  by  the  law  depends 
for  its  performance  upon  a small  number  of 
persons,  in  virtue  of  the  peculiar  circumstan- 
ces in  which  they  happened  to  be  placed.  If, 
for  example,  the  object  be  the  securing  a 
delinquent  at  the  moment  that  he  is  about 
to  commit  an  offence,  to  inform  against  him 
or  to  prosecute  him — it  will  be  found  ex- 
pedient, in  order  to  ensure  the  rendering  of 
such  services,  to  combine  with  a reward  for 
their  performance,  a punishment  for  their 
omission. 

In  such  cases,  punishment  is  useful  in  two 
ways  : beside  the  effect  produced  by  its  own 
force,  it  also  sustains  the  value  of  the  re- 
ward. There  is  a very  strong  prejudice  in 
the  public  mind  against  persons  who  accept 
pecuniary  reward  for  the  performance  of  such 
services;  hut  when  a penal  motive  is  added, 
the  iHiblic  resentment  is  abated,  if  not  alto- 
gether removed.  The  prosecution  of  a cri- 
minal for  the  sake  of  the  pecuniary  benefit 
derivable  from  it,  is  generally  regarded  as 
discreditable ; but  he  who  undertakes  the 
prosecution  to  avoid  being  himself  [uinished, 
will  be  considered  at  least  as  excusable.  The 
de.sire  of  self-preservation  is  called  a natural 
propensity ; that  is  to  say,  is  regarded  with 
approbation.  Tlie  desire  of  gain  is  a propen- 
sity not  less  natural ; but  in  tliis  case,  although 
more  useful,  it  is  not  regarded  with  the  same 
approbation.  This  is  a mischievous  preju- 
dice ; but  it  exists,  and  it  is  therefore  neces- 
sary to  combat  its  influence.  We  must  treat 
opinions  as  we  find  them,  and  not  act  as 
though  they  were  what  they  ought  to  be. 
'J'his  is  not  the  only  instance  in  which  it  i» 
necessary  to  put  a constraint  upon  men’i 
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inclinations,  that  they  may  be  at  liberty  to 

follow  them.  ...  . , c 

An  instance  of  the  jinlicious  ini.xture  ot 
reward  and  pnnisliinent  is  fnrnisbed 
practice  nnrsned  in  many  schools,  called  c/ial- 
loiqinu.  All  the  scholars  in  the  same  class 
bavimr  ranged  themselves  around  the  master, 
he  who  stands  at  the  head  of  the  class  begins 
the  e.xercise  : does  he  make  a mistake,  the 
iie.xt  to  him  in  succession  corrects  him  and 
takes  bis  place  ; docs  the  second  not  per- 
ceive the  mistake,  or  is  lie  unable  to  correct 
it,  tlie  privilege  devolves  upon  the  third  ; and 
so  of  the  rest;  — the  possession  of  the  first 
place  entitling  the  holder  to  certain  flatter- 
ing marks  ot  distinction. 

'J'he  two  incitements  are  in  this  case  most 
carefnllv  combined  : piiiiislnnent  for  tlie  mis- 
take, loss  of  rank;  reward  for  tlie  informer, 
acijuisition  of  that  same  rank;  punishment 
for  not  informing,  loss  ot  rank  the  same  as 
for  the  offence  itself. 

If,  under  the  ordinary  discipline  ot  schools, 
in  the  case  where  the  scholar  has  no  natural 
interest  which  should  induce  him  to  point  out 
the  mistakes  of  his  associate,  it  were  at- 
tempted to  produce  these  challenges  by  the 
force  of  reward  alone,  the  opinion  which  the 
general  interest  would  create  would  n])iiose  an 
obstacle  to  the  reception  of  the  reward,  most 
dillicult  to  be  overcome  : but  when  the  young 
competitors  liave  to  say  in  their  defence,  that 
they  have  depressed  their  neighbour  merely 
to  avoid  being  depressed  themselves,  they 
arc  relieved  from  all  ])retence  for  reproach  ; 
every  one  witlmiit  he.sitation  abandons  him- 
self to  tlie  suggestions  of  his  ambition,  and, 
under  the  sanction  of  the  law,  honour  com- 
bats with  unrestrained  impetuosity. 

This  ingenious  expedient  for  exciting  emu-  I 
lation  is  one  among  the  other  advantages  of  ; 
a numerous  class.  In  the  private  plan  of 
education,  there  are  seldom  actors  in  suflicient 
number  for  the  performance  of  this  comedy. 

The  most  favourable  opportunities  for  le- 
gislation arc  those  in  wliieli  the  two  methods 
are  so  combined,  that  the  punishment  imme- 
diately follows  the  omission  of  the  duty,  and 
the  reward  its  performance. 

1 his  arrangement  presents  the  idea  of  ab- 
solute perfection.  Why?  Because  to  all  the 
force  of  the  punishment  is  united  all  the  at- 
tractiveness and  certainty  of  the  reward. 

I have  said  certainty;  but  this  requires  to 
be  e.xplaiiicd.  Denounce  a pimisliment  for 
such  or  such  acts : the  only  individual  who 
cannot  fail  to  know  whether  or  not  he  has 
incurred  the  punishment,  is  interested  in  con- 
cealing his  having  incurred  it.  On  the  other 
hand,  offer  a reward,  and  the  same  individual 
finds  himself  interested  in  producing  the  ne- 
cessary proofs  for  establishing  his  title  to  it 
1 1ms  a variety  of  causes  contribute  to  the 
twlure  of  punishment  — the  artifices  of  the 
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person  interested,  the  prejudices  against  in. 
formers,  the  loss  or  failure  of  evidence,  the 

fallibility  or  mistaken  humanity  of  judges 

while  to  the  attainment  of  reward  no  such 
obstacles  occur : it  ofierates,  then,  upon  all 
occasions,  with  the  whole  of  its  force  and 
certainty. 

Before  a celebrated  law,  which  \vc  owe  to 
Mr.  Burke,  the  lords  of  the  treasury  were 
charged,  as  they  still  are,  with  the  payment 
of  the  salaries  of  certain  of  the  public  ser- 
vants.  .lustice  required  that  all  should  he 
paid  ill  the  same  proport  ion  as  funds  for  that 
purpose  wore  received.  But  no  law  was  as  yet 
in  force  to  support  this  principle.  As  niigdit 
naturally  he  expected,  all  sorts  of  (ireferences 
luid  [dace:  they  paid  their  friends  first,  and 
it  cannot  bo  supposed  they  forgot  themselves. 
When  the  funds  set  apart  to  this  service  were 
insutlicieiit,  the  less  favoured  class  suffered. 
The  delays  of  payment  occasioned  continual 
complaints.  How  would  an  ordinary  legis- 
lator liave  acted  ? Ho  would  have  enacted 
that  every  one  should  be  [laid  in  proportion 
to  the  receipts;  and  that  his  regulations  might 
not  be  wanting  in  form,  he  would  have  added 
a direct  pmiishineiit  lor  its  bi'cach,  without 
inquiring  if  it  wore  ca.«y  to  he  eluded  or  not. 
iNIr.  Burke  acted  dili’ereiitly : he  arranged  the 
difl’ereiit  ollicers  in  classes  ; he  prepared  a 
table  of  preference,  in  wiiicli  the  order  is  the 
inverse  of  the  credit  wliicli  they  might  he 
supposed  to  possess.  'I'lie  noble  lords,  with 
the  jirime  minister  at  their  liead,  bring  up 
the  rear,  and  are  prohihited  from  tourliing  a 
single  shilling  of  their  pay,  till  the  lowest 
scullion  has  received  every  penny  of  his. 

Had  he  permitted  these  great  officers  to 
pay  themselves,  and  prescribed  Iris  table  of 
preference  for  the  rest,  under  the  penalty  of 
losing  a part  of  their  salaries,  what  emhar- 
ra.'sment,  Avhat  difficulties,  what  delays!  — 
WhoVould  undertake  the  odious  task  of  in- 
former ? How  many  pretences  of  justification 
would  they  not  have  had  ? Who  would  have 
dared  to  attack  the  ministers?  In  this  ar- 
rangement of  Mr.  Burke,  till  they  have  ful- 
filled their  duty,  they  losi;  the  enjoyment  of 
all  their  salary  ; they  lose  it  without  inqiiicy 
and  without  embarrassment.  Thus  rendered 
conditional,  their  salary  becomes  in  reality 
the  rocompence  of  their  regularity  in  paying 
the  others. 

The  advantages  of  this  invention  may  he 
thus  summed  up.  Their  salary,  depending 
upon  the  performance  of  the  service,  is  no 
longer  a barren  gratification,  hut  a really  pro- 
ductive reward.  The  motive  has  all  the yince 
belonging  to  punishment : by  the  suspension 
of  payment,  it  operates  as  a fine.  It  possesses 
all  the  certainty  of  a reward  : the  right  to  re- 
ceive follows  the  completion  of  the  scivice, 
without  any  judicial  procedure. 
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CHAPTER  IV. 

OF  THE  ONION  OF  INTEREST  WITH  DUTY, 
AND  OF  SEI.F-EXECUTING  LAWS. 

What  has  been  said  in  the  preceding  chapter 
will  serve  to  elucidate  the  meaning  of  the 
above  two  expressions,  which,  though  in  fa- 
miliar use  with  political  writers,  have  never 
yet  been  completely  explained. 

The  legislator  should,  say  they,  endeavour 
to  unite  interest  with  duty,  this  accomplished, 
they  consider  perfection  as  attained,  llut  how 
is  this  union  to  be  brought  about  ? — what  con- 
stitutes it?  To  create  a duty  and  a(Iix  a pu- 
nishment to  the  violation  of  it,  is  to  unite  a 
man’s  interest  with  his  duty,  and  even  to 
unite  it  more  strongly  than  hy  any  prospect 
of  reward.  But  this  is  not  universally  at  least 
what  they  mean ; for  if  punisliment  alone 
were  sulVieient  for  the  establishment  of  the 
desired  connexion  between  interest  and  duty, 
what  legislator  is  there  who  would  fail  in 
its  aceomplishment  ? — what  would  there  be 
to  boast  of  in  a contrivance  which  sur[)asses 
not  the  ingenuity  of  the  most  clumsy  poli- 
tician ? 

In  this  phrase,  by  the  word  wlcrcut,  plea- 
stirc  or  proJit  is  understood  : tlie  idea  designed 
to  be  exiiressed  is,  tlie  e.xistence  of  such  a 
provision  in  the  law,  as  that  conforniily  to  it 
shall  be  productive  of  certabi  benelits  which 
will  cease  of  themselves  so  soon  as  the  law 
ceases  to  be  observed. 

In  a ivord,  the  union  in  question  is  pro- 
duced whenever  such  a .species  of  interest  can 
be  formed  as  shall  coinbine  \he  force  which 
is  peculiar  to  punishment  with  tlie  certuintij 
which  is  peculiar  to  reward. 

This  connexion  between  duty  and  interest 
is  to  a high  degree  attained  in  the  case  of 
pensions  and  places  held  during  pleasure.  Let 
us  suppose,  for  example,  that  the  continuance 
of  the  pension  is  made  to  depend  upon  the 
holder’s  paying  at  all  times  absolute  obe- 
dience to  the  will  of  his  superior.  The  pen- 
sioner ceases  to  give  satisfaction;  the  pension 
ceases.  There  are  none  of  the  embarrass- 
ments and  uncertainties  attendant  on  ordinary 
procedure  ; there  are  no  complaints  of  dis- 
obedience made  against  persons  thus  circum- 
stanced. It  is  against  the  extreme  efficacy 
of  this  plan,  rather  than  against  its  weakness, 
that  complaints  are  heard. 

In  some  countries,  by  the  revenue  laws, 
and  particularly  in  the  case  of  the  custom- 
house duties,  it  is  not  uncommon  to  allow 
the  ofllcers,  as  a reward,  a portion  of  the 
goods  seized  by  them  in  the  act  of  being 
smuggled.  This  is  the  only  mode  that  has 
appeared  effectually  to  combat  the  tempta- 
tions to  which  they  are  perpetually  exposed. 
The  price  which  it  would  be  worth  while  for 
individuals  to  offer  to  the  officers  for  conni- 


vance, can  scarcely  equal,  upon  an  average 
the  advantage  they  derive  from  the  perform- 
ance of  their  duty.  So  far  from  there  being 
any  apprehension  ofth  eir  being  remiss  in  its 
discharge,  when  every  instance  of  neglect  is 
followed  by  immediate  punishment,  the  dan- 
ger is,  lest  they  should  be  led  to  exceed  their 
duty,  and  the  innocent  should  be  exposed  to 
suspicion  and  vexation. 

The  legislator  should  enact  laws  which  will 
execute  themselves.  What  is  to  be  understood 
by  this  ? Speaking  with  precision,  no  law  can 
execute  itself.  In  a state  of  insulation,  a law 
is  inoperative ; to  produce  its  desired  effects, 
it  must  be  supported  and  enforced  by  some 
other  law,  which,  in  its  turn,  requires  for  its 
support  the  assistance  of  other  laws.  It  is 
thus  that  a body  of  laws  forms  a group,  or 
rather  a circle,  in  which  each  is  reciprocally 
supported  and  supports.  When  it  is  said, 
therefore,  that  the  law  executes  itself,  it  is 
not  meant  that  it  can  subsist  without  the  as- 
sistance of  other  laws,  but  that  its  provisions 
are  so  arranged  that  punishment  immediately 
follows  its  violation,  unaided  by  any  form  of 
procedure;  that  to  one  offence,  another  more 
easily  susceptible  of  proof,  or  more  severely 
punished,  is  substituted. 

Mr.  Burke’s  law,  which  has  already  been 
mentioned,  is  justly  entitled  to  be  ranked 
under  this  head.  The  clause  which  forbids 
the  ministers  and  treasurers  to  pay  them- 
selves till  all  other  persons  have  been  paid, 
possesses  in  effect  the  properties  of  a punish- 
ment annexed  to  any  retardation  of  payments 
— .a  punishment  which  commences  with  the 
offence,  which  lasts  as  long  as  the  offence, 
which  is  inflicted  without  need  of  procedure; 
in  a word,  a punishment,  the  imposition  of 
which  does  not  require  the  intervention  of 
any  third  person. 

Before  the  [lassing  of  this  law,  large  ar- 
rears on  the  civil  list  were  allowed  to  accu- 
mulate : their  accumulation  bore  the  charac- 
ter merely  of  a simple  act  of  omission,  which 
could  not  be  classed  under  any  particular 
head  of  offence,  and  the  evil  of  which  might 
moreover  be  palliated  by  a thousand  pretexts. 
After  the  passing  of  this  law,  the  minisfers, 
it  is  true,  might  still,  in  spite  of  the  law, 
continue  to  give  to  themselves  a preference 
over  the  other  creditors  on  the  civil  list  — 
there  is  no  physical  force  other  than  existed 
before  to  prevent  them:  but  in  virtue  of  this 
law,  any  such  preference  would  be  a palpable 
offence — a species  of  peculation  which  would 
be  strongly  reprobated  by  public  opinion. 

Another  example  is  furnished  by  the  laws 
respecting  the  payment  of  stamp-duties. — 
These  laws  are  represented  as  among  the 
number  of  those  which  execute  themselve.s, 
and  are  panegyrized  accordingly.  This  it 
true  with  regard  to  so  much  of  the.se  taxes 
as  is  levied  upon  contracts  and  law-proceed- 
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iiigs.  Let  us  explain  their  mechanism.  The 
sanction  given  to  private  contracts,  and  the 
protection  afforded  hy  the  law  to  per.son  and 
property,  are  services  which  the  public  re- 
ceives at  the  hands  ot  the  ministers  ot  justice. 
The  method  in  which  these  duties,  then,  are 
levied,  is  this : these  services  are  at  first  re- 
fused to  all  persons  without  exception  ; they 
arc  then  offered  to  all  persons  who,  at  the  price 
set  upon  them,  have  the  means  and  inclination 
to  become  purchasers.  'Ihus  a protection, 
which  might  be  considered  as  a debt  due  from 
the  state  to  all  its  subjects,  is  converted  into 
a reward,  by  means  of  the  precedent  condi- 
tion annexed  to  it.  This  is  not  the  time  for 
examining  whether  this  duty,  which  palpably 
amounts  to  the  selling  of  justice,  is  a judi- 
cious tax:  all  that  is  here  necessary  to  be 
observed  is,  that  the  payment  is  insured  by 
the  security  it  affords,  and  the  danger  with 
which  the  omission  is  accompanied. 

To  range  over  the  whole  field  of  legisla- 
tion, in  order  to  ascertain  the  different  cases 
in  whit  li  this  species  of  political  mechanism 
has  been  employed,  or  in  which  it  might  be 
introduced  with  advantage,  does  not  belong 
to  our  present  subject:  — general  directions 
might  easily  be  framed  for  the  construction 
of  self-executing  laws,  and  their  application 
might  occupy  a place  in  “ The  recreations  of 
leijislalion.” 


CHAPTER  V. 

MATTER  OF  REWARD REASONS  FOR 

HUSBANDING. 

If  it  be  proper  to  be  frugal  in  the  distribution 
of  punishment,  it  is  no  less  proper  to  be  so 
in  the  distribution  of  reward.  Evil  is  inflicted 
in  both  cases.  The  difference  is,  that  punish- 
ment is  an  evil  to  him  to  whom  it  is  applied 
■ — reward,  to  him  at  whose  expense  it  is  ap- 
plied. The  matter  of  reward,  and  the  matter 
of  punishment,  spring  from  the  same  root. 
Is  money  bestowed  as  a reward  ? Such  mo- 
ney can  only  arise  from  taxes,  or  original  re- 
venue — can  only  be  bestowed  at  the  public 
expense  : — truths  so  obvious,  that  proof  is 
rdinecessary ; but  which  ought  on  all  occa- 
sions to  be  recollected,  since,  all  other  cir- 
cumstances being  equal,  to  pay  a tax  to  a 
given  amount  is  a greater  evil  than  to  receive 
it  is  a good. 

Rewards,  consisting  in  honour,  it  is  com- 
monly said,  cost  nothing.  This  is,  however, 
a inistake.  Honours  not  only  enhance  the 
price  of  services;  (as  we  shaUpresently  see,) 
they  also  occasion  expenses  and  burthens 
which  cannot  be  estimated  in  money.  There 
is  no  honour  without  pre-eminence : if,  then, 
of  two  persons,  for  example,  who  are  equal, 
one  profits  by  being  made  the  higher,  the 
other  suffers  in  at  least  equal  proportion  by 
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being  made  the  lower  of  the  tn  o.  With  regard 
to  honours  which  confer  rank  and  privileges, 
there  are  commonly  two  sets  of  persons  at 
whose  expense  honour  is  conferred:  the  per- 
sons from  amongst  whom  the  new'  dignitary 
is  taken,  and  the  persons,  if  any,  to  whom 
he  is  aggregated  by  his  elevation.  Thus  the 
greater  the  addition  made  to  the  number  of 
peers,  the  more  their  importance  is  diminished 
— the  greater  is  the  defalcation  made  from 
the  value  of  their  rank. 

The  case  is  similar  with  regard  to  power. 
It  is  by  taking  away  liberty  or  security,  that 
power  is  conferred ; and  the  share  of  each 
man  is  the  less,  the  greater  the  number  of 
co-partners  in  it.  The  power  conferred  in 
any  case  must  be  either  new  or  old  : if  new', 
it  is  conferred  at  the  expense  of  those  who 
are  subject  to  it ; if  old,  at  the  expense  of 
those  by  whom  it  was  formerly  exercised. 

Exemptions  given  in  the  way  of  reward 
may  appear  at  first  sight  but  little  expensive. 
This  may  be  one  reason  why  they  have  been 
so  liberally  granted  by  short-sighted  sove- 
reigns. It  ought  however  to  be  recollected, 
that  in  the  case  of  public  burthens,  the  ex- 
emption of  one  increases  the  burthen  on  the 
remainder : if  it  be  honourable  to  be  exempted 
from  them,  it  becomes  adisgrace  to  bear  them, 
and  such  partial  exemptions  at  length  give 
birth  to  general  discontent. 

The  exemptions  from  arrest  for  debt,  en- 
joyed by  members  of  parliarnetit,  are  a reward 
conferred  at  tlie  expense  of  their  creditors. 
Exemptions  from  parish  offices  and  military 
services  are  rewards  conferred  at  the  expense 
of  those  who  are  exposed  to  the  chance  of 
bearing  them.  The  burthen  of  exemptions 
from  taxes  falls  upon  those  who  contribute 
to  the  exigencies  of  the  state. 

A privilege  to  carry  on,  in  concurrence 
with  a limited  number  of  other  persons,  a 
particular  branch  of  trade,  is  an  exemption 
from  the  exclusion  which  persons  in  general 
are  laid  under  with  reference  to  that  trade : 
the  favour  is  showm  at  the  expense  of  the 
persons  who  arc  sharers  in  the  privilege. 

If  there  be  an  instance  in  which  any  mo- 
dification of  the  matter  of  reward  can  be 
conferred  without  expense,  it  will  be  found 
among  those  which  consist  in  exemption  from 
punishment.  When  an  exemption  of  this  sort 
is  conferred,  the  expense  of  it,  if  there  be 
any,  is  borne  by  those  w'ho  are  interested  in 
the  infliction  of  the  punishment ; that  is,  by 
those  in  w'hose  favour  the  law  was  made, 
which  the  punishment  was  intended  to  en- 
force. Hut  if,  by  the  impunity  given,  the 
sanction  of  the  laws  be  weakened,  and  crimes 
consequently  multiplied,  the  pardon  granted 
to  criminals  is  dearly  paid  for  by  their  victims. 

The  evil  of  prodigality  is  not  confined  to 
the  diminishing  the  fund  of  reward  : it  ope- 
rates as  a law  against  real  merit.  If  rewards 
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are  bestosved  upon  pretended  services,  such 
pretended  services  enter  into  competition 
with  real  services.  He  succeeds  best,  who 
aims,  not  to  entitle  himself  to  the  gratitude 
of  the  people,  but  to  captivate  the  goodwill 
of  him  at  whose  disposal  the  fund  ot  reward 
is  placed.  Obsequiousness  and  courtly  vices 
triumph  over  virtue  and  genius.  The  art  of 
pleasing  is  elevated  at  the  expense  of  the  art 
of  serving. 

What  is  the  consequence  ? Real  services 
are  not  performed,  or  they  are  purchased  at 
extra  vacant  prices.  It  is  not  sullicient  that  the 
price  |)aid  for  them  be  equal  to  that  of  the 
false  services:  heyond  this,  there  must  be  a 
surplus  to  compensate  the  labour  which  real 
services  retiuire.  “ If  so  much  is  given  to 
one  who  has  done  nothing,  how  much  more 
is  due  to  me,  who  have  borne  the  heat  and 
the  burthen  of  the  day? — if  parasites  are 
thus  rewarded,  bow  much  more  is  due  to 
my  talents  and  indu<try?”  Such  is  the  lan- 
guage which  will  naturally  be  employed,  and 
not  without  reason,  by  the  man  of  conscious 
merit. 

It  is  thus  that  the  amount  of  the  evil  is 
jierpetually  accumulating.  The  greater  the 
amount  already  lavished,  the  greater  the  de- 
mand for  still  further  jirodigalily ; as  in  the 
case  of  punishment,  the  more  profusely  it  has 
been  dealt  out,  the  greater  oftentimes  is  the 
need  of  employing  still  more. 

When  by  the  display  of  extraordinary  zeal 
and  distinguished  talents,  a public  function- 
ary has  rendered  great  services  to  his  country, 
— to  associate  him  with  the  crowd  of  ordinary 
subordinates,  is  to  degrade  him.  He  will  feel 
in  res[>ect  of  the  fund  of  reward,  in  the  same 
manner  as  the  disposer  of  it  ought  to  have 
felt.  He  will  consider  himself  injured,  not 
only  when  anything  is  refused  to  him,  but 
when  anything  is  bestowed  upon  those  who 
have  not  deserved  it. 

A profuse  distribution  of  honours  is  at- 
tmded  with  a double  inconvenience:  in  the 
tirst  place  it  deteriorates  the  stock ; and  in 
the  next,  it  is  productive  of  great  pecuniary 
expense.  When  a peerage,  for  example,  is 
conferred,  it  is  generally  necessary  to  add  to 
it  a pension,  under  the  notion  of  enabling  the 
bearer  to  sustain  its  dignity. 

It  is  thus  that  the  existence  of  an  heredi- 
tary nobility  tends  to  increase  the  price  ne- 
cessary to  l)c  paid  in  the  slm|)c  of  reward. 
Has  a plebeian  rendered  such  services  to  his 
country  as  cannot  be  passed  by  with  neglect, 
the  tirst  operation  is  to  distinguish  him  from 
men  of  his  own  rank,  by  placing  him  among 
the  nobility.  But  without  fortune,  a peer- 
age is  a burthen;  to  niiike  it  worth  having, 
it  must  be  accompanied  with  pecuniary  re- 
ward : the  immediate  payment  of  a large  sum 
would  be  too  burtheiisome ; posterity  is  there- 
fore made  to  bear  a portion  of  the  burthen. 


It  is  true,  posterity  ought  to  pay  its  share 
in  the  price  of  services  of  which  it  reaps  a 
share  of  the  advantage.  But  the  same  bene- 
fit might  be  procured  at  a less  expense : if 
there  were  no  hereditary  nobility,  personal 
nobility  would  answer  every  purpose.  Among 
the  Greeks,  a branch  from  a pine  tree,  a 
handful  of  parsley,  — among  the  Romans,  a 
few  laurel  leaves,  or  cars  of  corn,  — were  the 
rewards  of  heroes. 

Fortunate  Americans ! fortunate  on  so  many 
accounts,  if  to  possess  happiness,  it  were  suf- 
ficient to  possess  everything  by  which  it  is 
constituted,  this  advantage  is  still  yours  ! — 
Preserve  it  for  ever:  bestow  rewards,  erect 
statues,  confer  even  titles,  so  that  they  be 
personal  alone;  but  never  bind  the  crown  of 
merit  upon  the  brow  of  sloth. 

Such  is  the  language  of  those  p.assionate 
admirers  of  merit  who  would  gladly  sec  a 
generous  emulation  burning  in  all  ranks  of 
the  community — who  consider  everything 
wasted  which  is  not  employed  in  its  promo- 
tion. Can  anything  be  replied  to  them  ? If 
there  can,  it  can  only  be  by  those  wlio,  jea- 
lous of  the  public  tranquillity  as  necessary  to 
the  enjoyments  of  luxury,  and  more  alarmed 
at  the  folly  which  knows  no  restraint  tlian 
at  the  selfishness  which  may  be  constrained 
to  regulate  itself,  would  Iiave,  at  any  price, 
a class  of  persons  who  may  impose  tranquil- 
lity upon  those  who  can  never  be  taught. 

In  some  states,  the  strictest  frugality  is 
observed  in  the  distribution  of  rewards  : such 
in  general  has  been  the  case  under  republican 
governments;  though  it  is  true,  that  even  in 
democracies,  history  furnishes  instances  of 
the  most  exlrav:igant  prodigality  and  coi  rup- 
tion.  The  species  of  reward  bestowed  by  the 
people  upon  their  favourites  with  the  least 
examination,  is  power — a gift  more  precious 
and  dangerous  than  titles  of  honour  or  pecu- 
niary rewards.  The  maxim.  Woe  to  the  <jrute- 
ful  nation!  is  altogether  devoid  of  meaning, 
unless  it  be  designed  as  a warning  against  this 
disposition  of  the  people  to  confer  unlimited 
authority  upon  those  who  for  a moment  ob- 
tain their  confidence. 

After  having  said  thus  much  in  favour  of 
economy,  it  must  not  be  denied  that  specious 
pretences  may  be  urged  in  justification  of  a 
liberal  use  of  rewards. 

That  portion  of  the  matter  of  reward 
which  is  supertluously  employed,  it  is  said, 
may  be  considered  as  the  fund  of  a species 
of  lottery.  At  a comparatively  small  ex- 
pense, a large  mass  of  expectation  is  created, 
and  prizes  are  offered  which  every  man  may 
Hatter  himself  with  the  hope  of  obtiiining. 
.‘Vnd  what  are  all  the  other  sources  of  enjoy- 
ment, when  put  in  competition  with  hope  ? 
But  can  such  reasons  justify  the  imposition 
or  continuance  of  taxes  with  no  other  view 
than  that  of  increasing  the  amount  of  the 
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disposable  fund  of  reward  ? Certainly  not. 
It  would  be  absurd  thus  to  create  a real  evil 

thus  to  pillage  the  multitude  of  what  they 

have  earned  by  the  sweat  of  their  brow,  to 
multiply  the  enjoyments  of  the  wealthy.  In 
a word,  whatever  may  be  thought  of  this 
lottery,  we  must  not  forget  that  its  prizes 
must  be  drawn  before  we  can  obtain  any  use- 
ful services.  To  the  indivirlual  himself,  ac- 
tive is  more  conducive  to  his  happiness  than 
idle  hope:  the  one  developes  his  talents,  the 
otiicr  renders  them  obtuse  ; the  first  is  natu- 
rally allied  to  virtue,  the  second  to  vice. 

In  England,  reasons,  or  at  least  prete.xts, 
have  been  found  for  the  arbitrary  disposal  of 
rewards,  which  would  not  exist  under  an  ab- 
solute monarchy.  The  coristitution  of  par- 
liament gives  occasion  to  the  performance 
of  services  of  such  a nature  as  cannot  be 
acknowledged,  but  which  in  the  eyes  of  many 
politicians  are  not  the  less  necessary.  A 
cert.ain  quantity  of  talent  is  requisite,  it  is 
said,  to  save  the  political  vessel  from  being 
upset  by  any  momentary  turbulence  or  whim 
of  the  people.  We  must  possess  a set  of 
Mediators  interested  in  maintaining  harmony 
between  the  heterogeneous  particles  of  our 
mixed  constitution  ; a species  of  Drill  Ser- 
jeants is  required  for  the  maintenance  of  dis- 
cipline among  the  undulating  and  tumultuous 
multitude.  There  must  be  a set  of  noisy 
Orators  provided  for  those  who  are  more 
easily  captivated  by  strength  of  lungs  than  by 
strength  of  argument ; Declaimers  for  those 
who  are  controuled  by  sentimentalism ; and 
imaginative,  facetious,  or  satirical  Orators, 
for  those  whose  object  it  is  to  be  amused  ; 
Reasoners  for  the  small  number,  who  yield 
only  to  reason  ; artful  and  enterprising  men 
to  scour  the  country  to  obtain  and  calculate 
the  number  of  votes  : there  must  also  be  a 
class  of  men  in  good  repute  at  court,  who 
may  maintain  a good  understanding  between 
the  head  and  the  members.  And  all  this, 
they  say,  must  be  paid  for — whether  correctly 
or  not,  does  not  belong  to  our  present  dis- 
cussion. 

It  may  be  further  said,  that  the  matter  of 
reward,  besides  being  used  for  reward,  may 
be  used  as  a means  of  power,  — and  that  in 
a mixed  constitution  like  ours,  it  is  necessary 
to  maintain  a balance  among  its  powers.  Cer- 
tain creations  of  peers  therefore,  for  example, 
which  could  not  be  justified,  if  considered  as 
rewards,  may  be  justified  as  distributions  of 
power.  There  is  at  least  something  in  this 
which  deserves  examination  ; but  its  exami- 
nation here  would  be  out  of  place. 

Want  of  economy  in  the  distribution  of 
rewards  may  also  be  attempted  to  be  justified, 
by  comparing  the  sum  so  expended  with  the 
expense  incurred  in  the  carrying  on  of  a war. 

I advise  every  one  who  has  projects  upon  the 
public  money,  to  employ  this  argument  in 


preference  to  every  other:  when  one  calcu- 
lates the  immense  sum  expended  during  a 
single  campaign,  either  by  land  or  sea;  when 
we  reflect  on  the  millions  that  vanish  in 
sound  and  smoke,  all  other  profusion  sinks 
into  insignificance.  When  we  behold  the  trea- 
sures of  a nation  flowing  away  in  such  rapid 
torrents,  can  any  great  indignation  be  felt 
against  those  who,  by  art,  or  obsequiousness, 
or  court  favour,  detach  from  the  mass  a 
single  drop  or  a small  stream  for  their  own 
benefit?  If  the  people  so  readily  lend  them- 
selves to  the  gratification  of  political  passions 
— if  they  part  so  freely  with  their  gold  and 
their  blood,  for  the  momentary  gratification 
of  their  vengeance  or  their  passion  for  glory,  — 
can  it  be  expected  that  they  will  murmur  at 
the  pomp  they  covet,  and  the  few  insignificant 
favours  which  their  prince  bestows  ? Will 
they  be  supposed  so  mean  as  to  be  niggard 
with  pence  and  lavish  with  millions  ? 

This  mode  of  comparison  is  not  new  to 
courts:  it  ought  to  have  been  familiar  to 
Louis  XIV.  if  it  be  true,  as  there  is  reason 
for  believing,  that  the  building  of  Versailles 
cost  tw’O  thousand  millions  of  livres.  In  re- 
spect of  expense,  this  was  more  than  equal  to 
a war:  but  at  least  it  was  expended  without 
bloodshed,  there  was  no  interruption  of  trade; 
on  the  contrary,  it  gave  vigour  to  industry, 
and  shed  lustre  over  the  arts.  What  a fortu- 
nate source  of  comparison  to  the  advocates 
of  absolute  monarchy ! 

There  is  yet  another  mode  of  estimating 
the  justness  of  any  public  expenditure  — an- 
other source  of  comparison  somewhat  less 
agreeable  to  the  eyes  of  courtiers.  Compare 
the  amount  of  the  proposed  expenditure  with 
an  equal  portion  of  the  produce  of  the  most 
vexatious  and  burthensome  tax.  In  this  coun- 
try, for  example,  let  the  comparison  be  made 
with  the  produce  of  the  tax  on  law  proceed- 
ings, whose  effect  is  the  placing  of  the  great 
majority  of  the  people  in  a slate  of  outlawry. 
The  option  lies  between  the  abolition  of  this 
^tax  and  the  proposed  employment  of  its  pro- 
duce. They  thus  become  two  rival  services. 
It  is  a severe  test  for  frivolous  expenses,  but 
it  is  strictly  just.  How  disgraceful  does  waste- 
ful luxury  appear  in  the  budget,  when  thus 
put  in  competition  with  the  good  whose  place 
it  occupies,  or  the  evil  of  which  it  prevents 
the  cure ! 

From  these  observations  the  practical  con- 
clusion is,  that  the  matter  of  reward  being  all 
of  it  costly,  none  of  it  ought  to  be  thrown 
away.  This  precious  matter  is  like  the  dew: 
not  a drop  of  it  falls  upon  the  earth  which 
has  not  previously  been  drawn  up  from  it. 
An  upright  sovereign  therefore  gives  nothing. 
He  buys  or  he  sells.  His  benevolence  consists 
in  economy.  Would  you  praise  him  for  gene- 
rosity ? Praise  also  the  guardian  who  lavishes 
among  his  servants  the  property  of  his  pupils. 
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The  most  liberal  amoiif?  the  Roman  Em- 
perors were  the  most  worthless  ; for  example, 
Caligula,  Claudius,  Nero,  Otlio,  Vitellius, 
Commodus,  Hcliogabalus,  and  Caracalla  : the 
best,  as  Augustus,  Vespasian,  Antoninus, 
Marcus  Aurelius,  and  Pertinax,  were  frugal. 
(Esprit  des  Loir,  liv.  v.  eh.  xviii.) 

A most  important  lesson  to  sovereigns ; it 
warns  them  not  to  value  themselves  upon  the 
virtue  of  generosity  — in  short,  not  to  think 
that  in  their  station  generosity  is  a virtue. 
If  not  a strictly  logical  argument,  it  is,  how- 
ever, a popular  and  persuasive  induction:  — 
“ Esteem  not  yourselves  to  be  good  princes 
for  a quality  in  which  you  have  been  out- 
stripped by  the  worst.” 


CHAPTER  VI. 

REMUNERATION  EX  I’OST  FACTO. 

In  the  preceding  chapter  it  was  stated,  that 
in  accordance  with  the  principle  of  utility,  the 
costly  matter  of  reward  ought  only  to  be  em- 
ployed in  the  [)roduction  of  service  ; and  that, 
ill  accordance  with  that  principle,  a reward 
can  only  consist  of  a portion  of  the  matter  of 
reward,  employed  as  a motive  for  the  [iroduc- 
tion  of  service.  This  would  seem  to  exclude 
everything  which  can  be  called  liberality  — 
every  act  by  which  a reward  may  be  bestowed 
upon  any  service  to  which  it  has  not  been 
promised  beforehand. 

Such  may  appear  the  consequence  at  first 
sight.  A reward,  it  may  be  said,  ought  only 
to  be  bestowed  upon  the  performance  of  the 
service  to  which  it  has  been  promised  ; since 
it  is  only  where  it  has  been  foreseen,  that  it 
can  have  operated  as  a motive.  Why  then 
bestow  it  upon  a service,  how  useful  and  im- 
portant soever,  to  which  it  has  not  been  pro- 
mised ? The  service  you  would  have  been 
willing  to  purchase,  at  the  expense  of  a cer- 
tain reward,  has  been  hap[iily  rendered  with- 
out any  engagement  on  your  [lart  to  bear  the 
expense.  Why,  therefore,  should  any  reward 
be  bestowed  V why  pretend  to  employ  reward 
in  the  production  of  an  effect  which  has  been 
produced  without  it?  Is  not  this  a useless 
employment  of  reward?  — is  not  this  an  ex- 
penditure in  luire  w;isTo  ? 

Certainly  such  an  expense  cannot  be  jus- 
tified as  a means  of  producing  an  effect,  wliich 
has  by  the  supposition  already  been  iiroduccd; 
but  it  may  be  justified  as  serving  to  give  birth 
to  other  effects  of  a like  nature,  as  likely  to 
cause  future  services  to  be  rendered,  which 
will  agree  with  those  that  are  past — at  least 
in  this,  that  they  are  services.  A reward  which 
thus  follows  the  service  may  be  styled  an 
ex  post  fnelo,  or  unpromised  reward.  The 
Society  of  Arts  has  recognised  and  employed 
this  distinction.  A reward  bestowed  in  iul-  [ 
fihnent  of  a promise,  upon  the  performance  of  j 


a specified  service,  is  called  a premium.  A 
reward  bestowed  without  previous  promise, 
is  called  a bovnUj. 

To  make  it  a rule  never  to  grant  a reward 
which  has  not  been  promised,  is  to  tie  up  the 
hands  of  true  liberality,  and  to  renounce  all 
chance  of  receiving  any  new  kind  of  service. 
There  is  only  one  supposition  which  can  jus- 
tify this  parsimony  : it  is,  that  every  service 
has  been  foreseen  and  endowed  beforehand. 
Whether  legislation  will  ever  attain  this  per- 
fection, I pretend  not  to  know.  It  has  not 
attained  it  as  yet;  and  till  it  he  attained, 
sovereigns  may  reckon  liberality  amongst  the 
number  of  their  virtues. 

Rewards  uhich  in  this  manner  are  the 
fruits  of  liberality,  possess  a great  advantage 
over  those  wliich  are  awarded  in  virtue  of 
a promise.  These,  confined  to  one  object, 
operate  only  upon  the  individual  service  spe- 
cified. 'The  genial  influence  of  the  others  ex- 
tends over  the  whole  theatre  of  meritorious 
actions.  These  are  useful  in  determining 
researches  to  a particular  point;  the  others 
present  an  invitation  to  extend  them  to  every- 
thing which  the  human  mind  can  grasp.  'I'hese 
are  like  the  wafer  which  the  hand  of  a gar- 
dener directs  to  a particular  flower ; the  others 
are  like  the  dew  which  is  distilled  over  the 
whole  surface  of  the  earth. 

A promised  reward,  bestowed  upon  one  whe 
bars  not  deserved  it,  is  entirely  lost.  An  im- 
promised  reward,  thus  improperly  bestowed, 
is  not  necessarily  lost.  The  hand  oflihci'ality 
has  been  deceived,  but  the  utility  of  the  re- 
ward  is  not  altogether  thrown  away,  whilst 
opportunity  is  left  for  a better  application  of 
it  in  future.  H.ad  Alexander  lavished  upon 
the  man  who,  to  obtain  his  bounty,  exhibited 
his  skill  in  darting  grains  of  millet  through 
the  eye  of  a needle,  the  rewards  he  bestowed 
n))ou  Aristotle,  it  would  have  been  a proof 
of  prodigality  and  folly,  whose  effect  wotdd 
have  been  to  multiply  the  race  of  mounte- 
banks and  jugglers.  In  rewarding  Aristotle, 
he,  without  doubt,  rewarded  much  jargon, 
of  no  greater  value  than  this  man’s  sleight  of 
hand  in  darting  millet ; but  since,  in  the  midst 
of  tins  jargon,  a certain  quantity  of  useful, 
and  at  that  time  new,  truth  was  found,  the 
rewards  which  this  celebrated  philosopher 
received  may  justly  be  placed  to  the  account 
of  usi'ful  liberality;  their  tendency  was  to 
multiply  the  precious  race  of  instructors  of 
mankind  — the  race  of  philosophers. 

In  fact,  certain  acts  of  liberality,  M’hich 
could  not  be  justified,  if  considered  as  pro- 
mised rewards,  may  deserve  more  or  less  in- 
dulgence, may  possess  a sort  of  utility  of  the 
same  kind  as  that  which  belongs  to  rewards 
not  promised.  Even  the  act  regarded  as  ser- 
vice may  not  strictly  deserve  to  he  connected 
with  reward;  but  'the  disposition  displayed 
by  the  distributing  Land  in  awarding  a recoin- 
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pt'n^o,  may  give  birth  to  the  expectation  of  si- 
milar rewards  for  really  meritorious  servicre. 

Rewards  bestowed  in  pursuance  of  a pro- 
mise, may  be  considered  as  conferred  accord- 
ing to  a law  belonging  to  the  class  of  written 
laws;  whilst  unproniised  rewards,  though  not 
|>roductive  of  similar  evils,  may  be  considered 
as  establishing  a kind  of  law,  or  rather  tacit 
rule,  analogous  to  that  established  by  means 
of  punishment,  in  what  is  called  unwritten 
law.  It  woidd  be  fortunate,  indeed,  if  the 
penal  law  might  remain  unwritten  with  as 
little  inconvenience  as  remuneratory  law.  In 
the  penal,  and  even  the  commonly  called  ci- 
vil branches,  these  unwritten  laws  develope 
themselves  l>y  a train  of  hardships,  not  to  say 
of  injuries ; whilst  the  worst  which  can  happen 
in  the  remuneratory  branch  of  unwritten  law 
is  this,  that,  by  reason  of  its  being  unknown, 
it  may  become  a tissue  of  useless  bounty. 

Catherine  II.  did  not  allow  the  remiine- 
ratory  branch  of  her  laws  to  be  exposed  even 
to  this  danger,  from  which  there  is  so  little 
to  he  feared.  Had  the  hand  of  liberality  been 
expanded  — %vas  the  dew'  of  reward  poured 
out  upon  the  head  of  merit  — immediately 
inserted  in  the  Gazette,  the  notification  of 
the  reward  connected  with  the  name  of  the 
individual,  and  the  service  which  had  de- 
served it,  was  resounded  throughout  the 
most  distant  and  unfrequented  parts  of  her 
vast  empire.  It  would  have  been  altogether 
glorious,  had  she  hastened  to  give  the  same 
character  of  publicity  and  certainty  to  those 
other  branches  of  unwritten  law,  in  which  it 
is  required  with  so  much  greater  urgency, 
and  had  she  never  conferred  favours  w'hich 
she  would  have  blushed  to  see  gazetted. 

In  England,  a noble  example  of  reward, 
ex  post  facto,  was  exhibited  in  connexion  with 
the  first  establishment  of  mail-coaches.  The 
manager  of  a provincial  theatre  having  pro- 
posed to  the  minister  this  plan  for  the  better 
conveyance  of  letters,  the  plan  was  received, 
and  having  been  tried  in  one  part  of  the  king- 
dom, it  was  afterwards  extended  to  the  w-holc : 
and  this  service  being  in  consequence  per- 
formed with  a celerity  and  economy  of  which 
formerly  there  w'as  no  idea,* — as  a reward, 
the  inventor  was  appointed  Comptroller-ge- 
neral of  the  Post-office,  with  a salary  of 
£1500  per  annum,  besides  a proportion  of 
the  savings.  A reward  thus  judicious  and 
equitable,  transports  us  to  the  year  24d0.f  It 
is  equivalent  to  a proclamation  to  this  effect: 
— “ Men  of  genius  and  industry,  employ  your 
talents  for  the  service  of  your  country ; exert 
yourselves  to  the  utmost ; produce  your  plans; 
their  reception  shall  depend  alone  upon  the 

* See  Principles  of  Penal  Law,  Part  III 
Chap.  XI.  Vol.  I.  p.  ftofi.. 

-1-  L'an  2410,  by  I\l.  3Iercicr;  a species  of 
Utopian  romance,  of  which  the  idea  was  inge- 
nious, but  the  execution  weak.  , 
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opinion  formed  of  their  utility  ; your  coun- 
try will  not  grudge  the  labour  necessary  for 
their  examination.  Good  intentions  shall  not 
be  treated  with  contempt ; you  shall  not  be 
nicknamed  projectors  by  the  idle  and  the  in- 
capable. Your  plans  shall  not  he  disregarded 
because  of  their  authors  ; they  shall  not  be 
thrown  aside  because  they  are  extraordinary, 
provided  they  be  useful.  Impartiality  shall 
preside  at  their  examination,  and  their  utility 
shall  he  the  measure  of  your  reward.” 

There  may  appear  at  first  sight  a discre- 
pancy between  this  and  the  immediately  pre- 
ceding chapter,  but  it  is  only  in  appearance. 

I say  liere,  no  less  than  heretofore,  that  the 
upright  dispenser  of  public  treasures  gives 
nothing.  He  buys  or  he  sells.  With  promised 
rewards  he  purchases  bespoken,  clearly  de- 
fined, and  limited  services ; with  unpromised 
rewards  he  purchases  services  unhes|)oken, 
indeterminate,  and  infinite.  The  difficulty 
in  both  cases  cojisists  in  making  a proper 
choice  of  the  action  to  be  rewarded.  This 
choice  will  form  the  subject  of  subsequent 
consideration. 

CHAPTER  \T1. 

I’L'NITION  AND  ItEMUNEllATION TllEla 

RELATIONS. 

Wherefore,  throughout  the  whole  field  of 
legislation,  cannot  reward  he  substituted  for 
punishment?  Is  hope  a less  powerful  incen- 
tive to  action  than  fear?  VVben  apolitical 
pharmaco[)mia  has  the  command  of  both  in- 
gredients, wherefore  employ  the  bitter  instead 
of  the  sweet  ? 

To  these  natural  hut  unreflecting  inquiries, 
I reply  by  a maxim  that  at  first  view  may 
appear  paradoxical : — “ Reward  ought  never 
to  be  employed,  when  the  same  effect  can  be 
produced  by  punishment.”  And,  in  siqiport 
of  this  paradox,  1 employ  another : — ” Let 
the  means  be  penal,  and  the  desired  elfect 
may  be  attained  without  giving  birth  to  suf- 
fering: let  the  means  be  remuneratory,  and 
suffering  is  inevitable.” 

The  oracular  style,  how'ever,  being  no 
longer  in  fashion,  1 sliall  in  plain  language 
give  the  solution  of  this  enigma. 

When  a punishment  is  denounced  against 
the  breach  of  a law,  if  the  law  be  not  broken, 
no  one  need  be  punished.  When  a reward 
is  promised  to  obedience,  if  everybody  obey 
the  law,  everybody  ought  to  be  rewarded. 
A demand  for  rewards  is  thus  created  : and 
these  rewards  can  only  be  derived  from  the 
labour  of  the  people,  and  contributions  levied 
upon  their  property. 

In  comparing  the  respective  properties  of 
punishment  and  reward,  we  shall  find  that  the 
first  is  infinite  in  quantity,  powerful  in  its 
operation,  and  certain  in  its  effect,  so  that  it 
cannot  be  resisted  : that  the  second  is  ex- 
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tremely  limited  in  quantity,  oftentimes  weak 
in  its  operation,  and  at  all  times  uncertain  in 
its  effect;  the  desire  after  it  varying  exceed- 
ingly, according  to  the  character  and  cir- 
cumstances of  individuals.  We  may  remark 
again,  that  the  prospect  of  punishment  saddens, 
whilst  that  of  reward  animates  the  mind  ; that 
punishment  blunts,  while  reward  sharpens  the 
activity;  that  punishment  diminishes  energy, 
while  reward  augments  it. 

It  is  reward  alone,  and  not  punishment, 
which  a man  ought  to  employ,  when  his  ob- 
ject is  to  procure  services,  the  performance 
of  which  may  or  may  not  be  in  the  power  of 
those  with  W'hom  he  has  to  do.  This  con- 
sidered, were  it  necessary  to  draw  a rough 
line  between  the  provinces  of  reward  and 
punishment  in  a few  w'ords,  we  might  say, 
that  punishment  was  peculiarly  suited  to  the 
production  of  acts  of  the  negative  stamp  — 
reward  to  the  production  of  acts  of  the  po- 
sitive stamp.  To  sit  still  and  do  nothing,  is 
in  the  power  of  every  man  at  all  times : to  per- 
form a given  service  is  in  many  instances  in  the 
pow'er  of  one  individual  alone,  and  that  only 
upon  one  individual  occasion.  This  arrange- 
ment of  nature  suits  very  well  w'ith  the  unli- 
mited plenitude  of  the  fund  of  punishment  on 
the  one  hand,  and  the  limited  amplitude  of  the 
fund  ofreward  on  the  other.  The  negative  acts, 
of  which  the  peace  and  welfare  of  mankind 
require  the  performance,  are  incessant  and  in- 
numerable, and  must  be  e.xacted  at  the  hands 
of  every  man  : the  positive  acts,  of  W'hich  the 
performance  is  required,  are  comparatively 
few,  performahle  only  l>y  certain  persons,  and 
by  them  on  certain  occasions  only.  Not  to 
steal,  not  to  murder,  not  to  rob,  must  be  re- 
quired at  all  times  at  the  hands  of  every  man : 
to  take  the  field  for  the  purpose  of  national 
defence  — to  occupy  a place  in  the  superior 
departments  of  executive  or  legislative  go- 
vernment— are  acts  which  it  is  neither  neces- 
sary nor  proper  to  exact  at  the  hands  of  more 
than  a few,  or  of  them  except  on  particular 
occasions.  To  discover  a specific  remedy  for 
a disease,  to  analyze  a mineral,  to  invent  a 
method  of  ascertaining  a ship’s  longitude 
within  a given  distance,  to  determine  the 
quadrature  of  such  or  such  a curve,  — are 
works  which,  if  done  by  one  man,  need  never 
be  done  again. 

It  is  thus  also  W’ith  regard  to  such  extra- 
ordinary services  as  depend  upon  accident ; 
such  as  the  giving  of  information  when  re- 
quired, either  in  the  judicial  or  any  other 
branch  of  administration.  Are  you  ignorant 
whether  an  individual  is  in  possession  of  the 
information  in  question,  or  if  in  possession  of 
it,  w’hether  he  be  disposed  to  communicate  it? 
Punishment  w'ould  most  probably  be  both  in- 
efficacious and  unjust  as  a means  of  acquiring 
this  knowledge : resort,  then,  to  reward. 

In  regard  to  extraordinary  services  de- 


pending upon  personal  qualification,  the  im- 
propriety of  punishment  and  the  propriety  of 
reward  are  the  greater,  when  the  utility  of 
the  service  is  susceptible  of  an  indeterminate 
degree  of  excellence;  as  is  the  case  with 
works  of  literature,  of  science,  and  the  fine 
arts.  In  these  aises,  rew'ard  not  only  calls 
forth  into  exercise  talents  already  existing, 
but  even  creates  them  where  they  did  not 
exist.  It  is  the  property  of  hope,  one  of  the 
modifications  of  joy,  to  put  a man,  as  the 
phrase  is,  into  spirits;  that  is,  to  increase  the 
rapidity  with  which  the  ideas  he  is  conver- 
sant about  succeed  each  other,  and  thus  to 
strengthen  his  powers  of  combination  and  in- 
vention, by  presenting  to  him  a greater  variety 
of  objects.  The  stronger  the  hope,  so  that 
it  have  not  the  eftect  of  drawing  the  thoughts 
out  of  the  proper  channel,  the  more  rafiid 
the  succession  of  ideas;  the  more  extensive 
and  varied  the  trains  formed  by  the  principle 
of  association,  the  better  fed,  as  it  were,  and 
more  vigorous,  will  he  the  powers  of  inven- 
tion. In  this  state,  the  attention  is  more 
steady,  the  imagination  more  alert,  and  the 
individual,  elevated  by  his  success,  beholds 
the  career  of  invention  displayed  before  him. 
and  discovers  within  himself  resources  of 
which  he  had  hitherto  been  ignorant. 

On  the  one  hand,  let  fear  be  the  only  mo- 
tive that  prompts  a man  to  exert  himself,  he 
will  exert  himself  just  so  much  as  he  thinks 
necessary  to  exempt  him  from  that  fear,  and 
no  more  : but  let  hope  be  the  motive,  he  will 
exert  himself  to  the  utmost,  especially  if  he 
have  reason  to  think  that  the  magnitude  of 
the  rew’ard  (or  w’hat  comes  to  the  same  thing, 
the  probability  of  attaining  it)  will  rise  in  pro- 
portion to  the  success  of  his  exertions. 

Such  is  tlie  nature  of  extraordinary  ser- 
vices, that  it  i.s  neither  practictiblc  nor  de- 
sirable for  tiiem  to  be  performed  by  a large 
multitude  of  persons.  If  punishment,  then, 
were  the  means  employed  to  induce  men  to 
perform  them,  it  would  be  necessary  to  pitch 
upon  some  select  persons  as  those  on  whom 
to  impose  the  obligation.  But  of  the  personal 
qualifications  of  individuals,  the  legislator,  as 
such,  can  have  no  knowledge.  The  case  will 
also  be  nearly  the  same,  even  with  the  exe- 
cutive magistrate,  if  the  number  of  the  per- 
sons under  his  department  be  considerable : 
for  antecedently  to  specific  experience  in  the 
very  line  in  question,  a man’s  personal  quali- 
fications for  any  such  extraordinary  task  are 
not  to  be  conjectured  a priori,  but  from  an 
intimate  acquaintance  — such  an  acquaintance 
as  it  is  impossible  a man  should  have  svith 
a large  number.  The  consequence  is,  that 
among  any  multitude  of  persons  thus  taken 
at  random,  the  greater  number  would  not 
perform  the  task,  because  tliey  would  not  be 
able  to  perform  it.  But  in  this  case,  by  the 
supposition,  they  must  all  be  punished ; her# 
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there  would  be  a vast  mass  of  punishment 
laid  on  in  waste,  and  perhaps  the  end  not 
compassed  after  all  — a mass  of  punishment 
imparling  beyond  comparison  more  pain  than 
it  would  cost  to  provide  a siilKcient  quantity 
of  rewards. 

On  the  other  hand,  let  reward  be  employed, 
and  not  an  atom  need  be  spent  in  waste  ; for 
It  may  be  easily  so  applied,  and  it  is  common 
so  to  apply  it,  that  it  shall  be  bestowed  in 
those  instances  only  in  which  the  end  is  com- 

pa'^sed in  those  instances  in  which  not  only 

a benefit  is  attained,  but  a benefit  more  than 
equivalent  to  the  expense.  By  punishment,  a 
great  expense  would  be  incurred,  and  that  for 
the  sake  of  a faint  chance  of  success  ; by  re- 
ward, a small  expense  is  incurred,  and  that 
not  without  a certainty  of  success. 

Again,  punishment  in  these  cases  would 
not  only  be  less  likely  to  produce  the  requi- 
site effect,  but  would  have  a tendency  to  pre- 
vent it.  How  little  soever  the  magistrate 
might  be  qualified  to  collect  and  to  judge  of 
appearances  of  capacity,  for  such  appearances 
he  would,  however,  naturally  keep  some  sort 
of  look-out.  To  exhibit  those  appearances 
would  therefore  be  to  run  a chance  of  in- 
curring the  obligation  and  the  punishment 
annexed  to  it.  The  consequence  is  obvious; 
to  make  sure  of  not  appearing  qualified,  men 
would  take  care  not  to  be  so.  We  are  told, 
that  in  Siam,  when  a man  has  a tree  of  e.vtra- 
ordinarygood  fruit,  it  is  seized  for  the  king’s 
use.  if  this  be  true,  rve  may  well  imagine 
that  gardening  does  not  make  any  very  ex- 
traordinary progress  in  the  neighbourhood  of 
the  court  of  Siam.  Nature  must  do  much, 
for  art,  we  may  be  certain,  will  do  nothing.  We 
are  told  upon  better  authority,  of  a time  when 
it  was  the  custom  to  give  commissions  to 
officers  to  look  out  for  the  best  singers,  and 
press  them  into  the  king’s  service  : unless 
they  were  well  paid  at  the  same  time,  which 
would  have  rendered  the  alarm  occasioned  by 
pressing  needless,  one  would  not  give  much 
to  hear  the  music  of  that  day. 

That  selection,  which  in  cases  like  these  is 
so  impracticable  in  public,  is  not  equally  so 
in  domestic  life.  To  parents  and  other  pre- 
ceptors, it  is  by  no  means  impracticable  to 
make  use  of  punishment  as  a motive.  They 
are  enabled  to  use  it,  because  the  intimacy 
of  their  acquaintance  with  their  pupils  in 
general  enables  them  to  give  a pretty  good 
guess  at  what  they  are  able  to  perform.  It 
may,  perhaps,  even  be  necessary  to  have  re- 
course to  this  incentive  — before  the  natural 
love  of  ease  has  been  got  under  by  habit,  and 
especially  before  the  auxiliary  motive  of  the 
love  of  reputation  has  taken  root,  and  while 
the  tender  intellect  has  not  as  yet  acquired 
sufficient  expansion  and  firmness  to  receive  and 
retain  the  impressions  of  distant  pleasures. 

I say  perhaps  — for  it  certainly  might  be 
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practicable  to  do  with  much  less  of  this  bitter 
recipe,  than  in  the  present  state  of  education 
is  commonly  applied.  All  apparatus  contrived 
on  purpose  might  at  least  be  spared.  Towards 
providing  a sufficient  stock  of  incentives  for 
all  puiqioses,  a great  deal  more  might  be  done 
than  is  commonly  done,  in  the  svay  of  reward 
alone  ; by  a little  ingenuity  in  the  invention, 
and  a little  frugality  in  the  application ; by 
establishing  a constant  connexion  between 
enjoyment  and  desert ; granting  little  or  no- 
thing but  what  is  purchased  ; and  thus  trans- 
forming into  rewards  the  whole  stock  of  grati- 
fication, or  at  least  so  much  of  it  as  is  requisite. 
If  punishment  should  still  be  necessary,  mere 
privations  seem  to  afford  in  all  cases  a suffi- 
cient store.  A complete  stock  of  incentives 
might  thus  be  formed  out  of  enjoyments  alone; 
punishment,  by  the  suspension  of  such  as  are 
habitual : reward,  by  the  application  of  such 
as  occasionally  arise.* 

But  even  when  applied  by  parents  and  pre- 
ceptors, punishment,  how  well  soever  it  may 
succeed  in  raising  skill  to  its  ordinary  level, 
will  never  raise  it  higher:  one  of  the  imper- 
fections of  punishment  remains  still  insuper- 
able. Accordingly,  in  the  training  of  young 
minds  to  qualify  them  for  the  achievement  of 
extraordinary  works  of  genius,  the  business 
is  best  managed,  and  indeed  in  a certain  de- 
gree is  commonly  managed,  by  punishments 
and  rewards  together ; in  such  sort,  that  in 
the  earlier  part  of  man’s  career,  atid  in  the 
earlier  stages  of  tlie  progress  of  talent,  a 
mixture  of  punishments  and  rewards  both 
shall  be  employed  : and  that,  by  degrees,  jm- 
nishment  shall  be  dropt  altogether,  and  the 
force  employed  consist  of  reward  alone. 

There  remains  the  case  in  which  reward 


* See  the  chapter  on  Punishments  and  Rewards 
in  Practical  Education^  by  Maria  and  liovell 
Edgeworth — a work  which  ought  to  be  in  the 
hands  of  every  parent. 

No  one  who  takes  any  interest  in  the  public 
welfare,  can  be  unacquainted  with  the  plans  of 
education  introduced  by  IMr.  Lancaster.  Among 
other  contrivances  to  which  his  success  may  be 
attributed,  his  system  of  rewards  occupies  a con- 
spicuous place.  His  school-room  resembled  a 
toyshop:  little  carriages,  wooden  horses,  kites, 
balls,  and  drums,  were  suspended  by  ropes  or 
hung  upon  the  posts,  and  the  walls  were  orna- 
mented with  halfpenny  and  penny  prints.  Every 
candidate  for  reward,  thus  had  always  before  his 
eyes  the  object  of  his  desire,  and  he  knew  the 
price  he  must  pay  for  the*possession  of  it.  Among 
so  large  a number  of  boys,  it  has,  however,  been 
found  necessary  to  employ  severer  punishments 
than  such  as  con.sist  in  a mere- privation  of  plea- 
sure. Those  selected  by  Air.  Lancaster  depend 
exclusively  upon  the  dread  of  shame,  and  nave 
been  made  uniformly  emblematical  or  charac- 
teristic. Their  efficacy  far  exceeds  that  of  cor- 
poral punishment,  wnich  children  are  apt  to 
make  it  a point  of  honour  to  brave,  which  they 
habituate  themselves  to  suffer,  or  which  inspires 
them  with  a decided  aversion  for  study. 
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is  proper,  because  punishment  — at  least  pu- 
nishment alone  — would  be  unprofitable.  By 
unprofitable,  I mean  not  ineHicacious,  but 
uneconomical,  unfrugal  — the  interest  of  the 
whole  community  together  being  taken  into 
the  account,  not  forgetting  that  of  the  par- 
ticular member  on  whom  the  burthen  would 
be  to  be  imposed,  and  consequently  the  pu- 
nishment, in  case  of  non-performance,  to  be 
inflicted. 

This  seems  to  be  the  case  with  all  those 
offices  which,  standing  alone,  are  officeit  of 
mere  burthen,  whether  the  party  favoured  be 
the  public  at  large  or  any  individual  or  class 
of  individuals : in  all  cases  the  labourer  is 
worthy  of  his  hire  ; and  unless  it  be  when 
every  man  must  labour,  no  man  ought  to  be 
made  to  labour  without  his  hire  — the  com- 
mon soldier  no  more  than  the  general,  the 
common  seaman  no  more  than  the  admiral, 
the  constable  no  more  than  the  judge. 

True  it  is,  that  take  any  man  for  example, 
it  may  with  propriety  be  said,  that  the  pub- 
lic has  a right  to  bis  services,  has  a right  to 
command  his  services,  for  that  the  interest 
of  any  one  man  ought  to  give  way  to  the 
interest  of  all.  But  if  this  be  true  as  to  any 
one  man  who  happens  to  be  first  taken, 
equally  true  is  it  of  any  other,  and  so  in  suc- 
cession of  every  man.  On  the  one  hand, 
then,  each  man  is  under  an  obligation  to  sub- 
mit to  any  burthen  that  shall  be  proposed ; 
on  the  otiier  hand,  each  man  has  an  equal 
right  to  see  the  burthen  imposed,  not  upon 
himself,  but  upon  some  other.  If  either  of 
these  pro[)ositions  be  taken  in  their  full  ex- 
tent, as  much  may  be  said  in  favour  of  the 
one  of  them  as  of  the  other.  In  this  case,  if 
there  w’ere  no  middle  course  to  take,  things  j 
must  rest  in  atalu  quo,  the  scale  of  utility  must 
remain  in  equilibrio,  one  man’s  interest  weigh- 
ing neither  more  nor  less  than  another’s ; the 
burthen  would  be  borne  by  nobody,  and  the 
immunity  of  each  would  be  the  destruction  of 
all.  But  there  is  a middle  course  to  take, 
which  is,  to  divide  the  burthen,  and  lay  it  in 
equal  proportion  upon  every  man. 

The  principle  is  indisputable : the  applica- 
tion of  it  is  not  free  from  difficulties.  There 
are  many  cases  in  which  the  individual  bur- 
then cannot  be  divided  : an  office,  the  duties 
of  which  it  requires  but  one  man  to  perform, 
cannot  be  divided  amongst  a thousand.  But 
a mass  of  profit  may  be  formed  sufficient  to 
counterbalance  the  inconvenience  which  a 
man  would  sustain  by  bearing  the  office.  Let 
the  requisite  mass  of  profit  be  taken  from  the 
general  fund,  and  the  burthen  is  distributed 
proportionably  amongst  the  different  members 
of  the  community.* 

• This  supposes  the  reward  to  consist  in  mo- 
ney; if  a .sufficient  reward  can  be  provided  out 
of  honour,  or  power,  without  money,  the  burthen 
of  it  in  the  former  case  is  distributed  of  course 
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An  expedient  sometimes  practised  in  these 
cases,  is,  instead  of  distributing  the  burthen 
of  the  office,  to  lay  it  on  entire  upon  some 
one  person,  according  to  lot.  This  prevents 
the  injustice  there  would  be  in  laying  it  upon 
any  one  by  design : but  it  does  not  correct 
the  inequality.  The  mischiefs  of  partiality 
and  injustice  are  obviated;  but  not  so  the 
sufferings  of  him  upon  whom  the  unfortunate 
lot  falls.  The  principle  of  utility  is  in  this 
case  only  partially  followed. 

It  is  one  of  those  instances  in  which  the 
principle  of  utility  would  seem  to  have  given 
occasion  to  a wrong  conclusion.  According 
to  this  principle,  it  is  said  that  the  interest 
of  the  minority  ought  to  be  sacrificed  to  that 
of  the  majority.  The  conclusion  is  just,  if  it 
were  impossible  to  avoid  a sacrifice  ; palpably 
false,  if  it  is.  But  to  charge  this  as  a defect 
upon  the  principle  itself,  is  as  reasonable  as 
it  would  be  to  maintain  that  the  art  of  book- 
keeping is  a mischievous  art,  because  entries 
may  be  omitted. 

We  are  now  prepared  for  establishing  a 
comparison  between  punishment  andrewaid. 

1.  Punishment  is  best  adapted  for  restraint 
or  prevention  — reward  fo;-  excitement  and 
production:  the  one  is  a bridle,  the  other,  a 
spur. 

2.  In  every  case  where  very  extensive  mis- 
chief may  be  produced  by  a single  act,  and 
particularly  in  the  case  of  such  acts  as  may 
be  performed  at  any  time,  punishment  is  the 
only  restraint  to  be  depended  on:  such  is  the 
case  of  crimes  in  general.  When  tlte  act  cn- 
de.avoured  to  be  produced  is  in  an  eminent 
degree  beneficial,  it  is  proper  to  employ  re- 
ward alone,  or  to  combine  punislimeiit  with 
reward,  that  the  power  of  tlie  governing  mo- 
tive may  be  doubled. 

3.  Considering  the  abundance  of  the  one, 
and  scarcity  of  tlie  other,  punisliment  is  the 
only  eligible  means  of  regulating  the  conduct 
of  people  in  general : reward  ought  to  be  re- 
served for  directing  the  actions  of  particular 
individuals.  By  punisliment,  miscliievoiis  pro- 
pensities are  subdued ; by  reward,  valuable 
qualifications  are  improved.  Punisliment  is 
an  instrument  for  the  extirpation  of  noxious 
weeds:  reward  is  a hotbed  for  raising  fruit, 
which  would  not  otherwise  be  produced. 

4.  Necessity  compels  the  employment  of 
punishment : reward  is  a luxury.  Discard 
the  first,  and  society  is  dissolved  : discard  the 
other,  and  it  still  continues  to  subsist,  though 
deprived  of  a portion  of  its  amenity  and  ele- 
gance. 

5.  In  every  case  where  tlie  service  is  of 
such  a nature  as  that  no  individual  possessed 

among  all  the  members  of  the  community  over 
whom  the  honour  gives  precedence;  in  the  latter 
case  it  is  distributed,  according  to  the  nature  of 
the  power,  among  all  those  who  are  subjected  to 
that  power. 
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of  the  qualifications  requisite  for  its  perform- 
ance can  with  certainty  be  selected,  the  de- 
nunciation of  punishment  would  only  produce 
apprehension  and  misery,  audits  application  be 
but  so  much  injury  inflicted  in  wanton  waste. 

In  every  such  case,  offer  a rewan'd,  and  it 
travels  forth  in  quest  of  hidden  or  unknown 
talents : even  if  it  fail  in  its  search,  it  pro- 
duces no  evil  — not  an  atom  of  it  is  lost:  it 
is  given  only  when  the  service  is  performed, 
when  the  advantage  obtained  either  equals 
or  surpa-sses  the  expense. 

By  the  help  of  these  observations,  we  shall 
be  enabled  to  appreciate  the  opinion  of  those 
politicians  who,  after  a superficial  examina- 
tion of  this  subject,  condemn  legislators  in 
general  for  the  sparing  use  made  of  the  mat- 
■ter  of  reward. 

I’lie  author  of  The  Wealth  of  Nations,  who 
has  displayed  such  extraordinary  sagacity  in 
all  his  researches,  has  upon  this  point  been 
led  away  by  mistaken  notions  of  humanity. 
“ Fear,"  says  he,  “ is  in  almost  all  cases  a mi- 
serable instrument  of  government.”  * It  is  an 
instrument  which  has  oftentimes  been  much 
perverted  from  its  proper  use  ; but  it  is  a ne- 
cessary instrument,  and  the  only  one  appli- 
cable to  the  ordinary  purposes  of  society. 

A young  king,  in  the  first  ardour  for  im- 
provement, having  resolved  to  purge  his 
kingdom  from  all  crimes,  was  not  satisfied 
with  this  alone.  His  natural  gentleness  was 
shocked  at  the  idea  of  employing  punishment. 
He  determined  to  abolish  it  altogether,  and 
to  effect  everything  by  reward.  He  began 
with  the  crime  of  theft : but  in  a short  time, 
all  his  subjects  were  entitled  to  reward  ; all  of 
them  were  honest.  Every  day  they  were  enti- 
tled to  new  rewards ; their  honesty  remained 
inviolate.  A scheme  for  preventing  smuggling 
was  proposed  to  him.  “ Wise  king,”  it  was 
said,  “ for  every  penny  that  ought  to  be  paid 
into  your  treasury,  give  two,  and  the  hydra 
is  vanquished.”  The  victory  was  certain;  but 
he  perceived  that,  like  that  of  Pyrrhus,  it 
would  be  somewhat  costly. 

A distinction  which  exists  between  do- 
mestic and  political  government  may  be  here 
worth  noticing.  No  sovereign  is  so  rich  as 
to  be  able  to  effect  everything  by  reward : 
there  is  no  parent  who  may  not.  At  Sparta, 
a bit  of  black  bread  was  the  reward  of  skill. 
The  stock  of  pleasures  and  of  wants  is  an 
inexhaustible  fund  of  reward  in  the  hands  of 
those  parents  who  know  how  to  employ  it. 

CHAPTER  VIII. 

REMUNERATION — WHERE  HURTFUL. 

A REWARD  is  mischievous  when  its  tendency 
is  to  produce  offences,  or  to  give  birth  to 
noxious  dispositions. 

• Wealth  of  Nations,  B.  V.  th.  lb. 
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To  offer  a rewai  d to  an  individual  as  an  in- 
ducement to  him  to  commit  an  act  prohibited 
by  law,  is  to  attempt  to  suborn  him  ; the  of- 
fence may  be  called  subornation.  Upon  the 
present  occasion,  this  illegal  subornation  is 
not  the  subject  of  consideration.  I'he  re- 
wards of  which  we  are  about  to  speak,  have 
a corruptive  tendency,  but  do  not  possess  the 
character  of  crimes  ; they  are  authorized  by 
custom,  sanctioned  by  the  laws,  and  given 
and  received  without  disguise,  without  cri- 
minal  intention  : the  evil  is  done  with  a pure 
conscience,  and  often  with  the  public  appro- 
bation. They  are  the  result  of  erroneous  con- 
ceptions, the  effects  of  universal  prejudice, 
or  long-established  habit,  which,  as  Montaigne 
says,  blunts  the  acuteness  of  the  judgment. 

The  present  is  one  of  those  extremely  de- 
licate topics,  in  respect  of  which  it  may  be 
more  prudent  to  put  the  reader  in  tlic  path 
of  truth,  and  leave  him  to  travel  by  himself 
in  quest  of  discoveries,  than  going  through 
the  subject  in  detail,  to  wound  established 
opinions,  or  interfere  with  individual  inte- 
rests. Without  restricting  myself  to  any  pre- 
cise order,  I shall  therefore  exhibit  some  few 
examples  in  which  the  mischievous  tendency 
is  too  palpable  to  admit  of  denial,  and  1 shall 
begin  with  an  incontrovertible  maxim,  which 
will  furnish  the  criterion  of  which  we  are 
upon  the  present  occasion  in  search  for  dis- 
tinguishing good  from  evil : — 

“ Upon  all  occasions  avoid  bestowing  any- 
“ thing  in  the  shape  of  reward,  which  may 
“ tend  to  interfere  with  the  performance  tf 
“ duty.” 

According  to  this  rule,  a judge  ought  not 
to  find  himself  interested  in  the  prolongation 
of  law  proceedings  — the  minister  of  state  in 
the  promotion  of  wars — the  superintendent 
in  promoting  expense  — the  moral  preceptor 
in  setting  an  example  of  insinserity  — the  man 
of  letters  in  maintaining  mischievous  preju- 
dices at  the  expense  of  truth.  The  more 
narrowly  we  scrutinize  into  the  sources  of 
public  evils,  the  more  thoroughly  shall  we  be 
convinced  that  they  ought  to  be  attributed 
to  the  neglect  of  this  fundamental  rule. 

In  support  of  this  maxim,  it  is  not  necessary 
to  ascribe  to  men  in  general  an  extraordinary 
proclivity  towards  corruption  ; ordinary  pru- 
dence and  probity  are  sufficient  to  enable  a 
man  to  resist  temptations  to  crimes,  or  to  lead 
him  to  abstain  from  whatever  is  reputed  dis- 
honourable ; but  it  requires  somewhat  more 
than  ordinary  honesty  and  prudence  to  be 
proof  against  the  seductions  of  an  interest 
that  acts  with  continual  energy,  and  whose 
temptations  are  not  opposed  either  by  the  fear 
of  legal  punishment,  or  the  condemnation  of 
public  opinion  : to  yield  to  such  temptations, 
it  is  only  necessary  for  him  to  follow  in  the 
beaten  track,  in  which  he  will  be  cheered  by 
the  presence  of  a multitude  of  fellow-travel* 
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lers,  and  encouraged  by  the  example  of  his  su- 
periors. To  resist  these  seductions,  he  must 
expose  himself  to  the  imputation  of  singula- 
rity — he  must  proclaim  that  he  is  better  than 
others  — he  must  condemn  his  colleagues  and 
predecessors,  and  be  bold  enough  to  make  an 
exhibition  of  his  probity.  Such  magnani- 
mity is  not  altogether  unexampled,  but  we 
must  not  reckon  upon  prodigies.  There  are 
even  some  cases  in  which,  by  its  secresy,  this 
seductive  interest  is  so  much  the  more  mis- 
chievous: it  operates  like  a concealed  mag- 
net, and  produces  errors  in  the  moral  conduct 
against  which  there  has  been  no  previous  warn- 
ing. We  have  said  that  the  legislator  ought 
to  endeavour  to  combine  interest  with  duty  ; 
for  a still  stronger  reason  ought  he  to  avoid 
as  much  as  possible  everything  that  yields  to 
the  pulilic  functionary  a certain  ora  casual,  a 
known  or  an  unknown  profit,  resulting  from 
the  omission  or  violation  of  his  duties:  we 
now  proceed  to  give  a few  examples. 

In  England,  the  superior  judges,  beside 
theii'  ample  salaries,  which  it  would  be  irn- 
pro|)er  to  grudge  them,  receive  certain  fees 
wliich  it  is  impossible  not  to  grudge  them; 
since  it  is  from  this  source  alone  that  they 
can  generally  be  considered  liable  to  corrup- 
tion, and  that  so  much  the  more  easily,  since 
they  may  be  subject  to  its  iiiHiience  without 
themselves  perceiving  it.  These  fees  are 
multiplied  in  proportion  to  the  incidents  of 
j)rocedurc,  tlie  multiplication  of  which  inci- 
dents proportionably  increases  the  expense 
and  delay  of  obtaining  justice.  In  one  case, 
a judge  receives  nearly  £4  for  tying,  for  six 
months  or  a year,  the  hands  of  justice;  and  , 
tliis  in  one  of  those  cases  in  which  indolence 
adds  her  seductions  to  those  of  avarice,  and  I 
tlie  whole  is  effected  in  the  presence  of  no 
other  witnesses  than  such  as  arc  urged  on- 
ward by  a still  stixjnger  interest  to  aggr;fratc 
the  abuse. 

Another  example  from  among  a thousand. 
Under  the  Lord  Chancellor,  there  are  twelve 
suborilinate  judges  called  MuHtcra  in  Chau- 
ceri/.  When  an  account  is  to  be  taken  before 
them,  the  following  is  the  mode  of  procedure: 
The  attorneys  on  the  one  side  and  the  other 
oughttoappearbeforethe  master,  eithcralone, 
or  in  company  with  counsel,  as  may  be  con- 
venient. First  summons;  nobody  appears: 
second  summons;  nobody  appears : at  length, 
third  summons;  the  parties  appear,  and  the 
matter  is  put  into  train.  Care,  however,  has 
been  taken  to  allow  oidy  half  an  hour  or  an 
hour  to  each  set  of  suitors.  The  parties  are 
not  always  punctual : the  matter  is  begun, 
the  clock  strikes,  and  then  the  matter  is  dis- 
missed. At  the  following  hearitig  it  is  ne- 
cessary to  begin  again.  Ail  this  is  matter  of 
etiquette.  At  each  summons,  the  fees  to  the 
judges  :md  the  counsel  are  renewed.  All  the 
world  must  live.  Extortion,  it  is  said,  is  to 
Voi..  II. 


be  banished  from  the  dwellings  of  finance. 
At  some  future  day,  perhaps,  it  will  not  be 
found  a fitting  guest  for  the  Temple  of  Jus- 
tice— it  will  be  deemed  advisable  to  chase 
it  thence. 

In  England  as  elsewhere,  it  is  asked,  why 
lawsuits  are  eternal  ? The  lawyers  say  it  is 
owing  to  the  nature  of  things.  Other  people 
say  it  is  the  fault  of  the  lawyers.  The  above 
two  little  traits,  which  are  as  two  grains  of 
sand  picked  up  in  the  deserts  of  Arabia,  may 
assist  the  judgment  as  to  the  causes  of  delay 
in  such  proce<lures. 

3.  Previously  to  the  year  1782,  the  emo- 
luments of  the  paymaster  of  the  army,  whose 
duty  as  such  consisted  in  signing,  or  knowing 
how'  to  sign,  his  name,  w'ere  considerably 
higher  in  time  of  wair  than  in  time  of  peace, 
being  princi|)ally  constituted  of  a per  centage 
on  the  money  expended  in  his  department. 
This  great  officer,  however,  always  found 
himself  a member  of  parliament ; and  it  is 
believed  he  was  thus  paid,  not  for  signing, 
or  knowing  how  to  sign,  his  name,  but  for 
talking,  and  knowing  how  to  talk.  Upon  a 
question  of  peace  or  war,  the  probity  of  this 
orator  must  have  found  itself  in  somewhat  an 
awkward  predicament,  contimnvlly  besieged 
as  it  must  have  been  by  Beltuna  with  the 
offer  of  an  enormous  revenue,  which  was  to 
cease  immediately  he  suffered  himself  to  be 
corrupted  by  Peace.  When  the  question  of 
economical  reform  was  ui)on  the  car[>et,  this 
])Iace  was  not  forgotten.  It  was  generally 
felt  at  that  time,  that  so  decided  an  0[)position 
between  interest  and  duty  was  calculated  to 
produce  the  most  pernicious  consequences. 
The  emoluments  of  peace  and  war  were, 
therefore,  e()ualized  by  attaching  a fi,\ed  .salary 
to  the  office,  and  the  same  plan  was  adopted 
with  respect  to  various  other  offices. 

In  running  over  the  list  of  functionaries, 
from  the  highest  to  the  lowest,  one  cannot 
but  be  alarmed  at  the  vast  proportion  of  t hem 
who  watch  for  war  as  for  a prey.  It  i.s  impos- 
sible to  say  to  what  a degree,  by  this  per.<onal 
interest,  the  most  important  measures  of  go- 
vernment are  determined.  It  cannot  be  sup- 
posed that  ministers  of  state,  generals,  admi- 
rals, or  members  of  parliament,  are  influenced 
in  the  slightest  degree  by  a vile  pecuniary  in- 
terest. All  these  honourable  persons  possess 
probity  as  well  as  wisdom,  so  that  a trifle  of 
money  never  can  iiroduce  the  slightest  in- 
fluence upon  their  conduct,  not  even  the  effect 
of  an  atom  upon  the  immoveable  mass  of  their 
probity.  The  mischief  is,  that  evil-minded 
persons  are  not  convinced  by  their  assertion, 
but  continue  to  repeat,  that  — “ The  lioncsty 
which  resists  temptation  is  most  noble,  but 
that  which  flies  from  it  is  most  secure.”'* 

* “ Judge  A.  has  a noble  .soul,”  was  one  day 
said  to  me  by  one  of  his  friends;  “ this  is  what 
he  lold  me  was  tlie  difference  between  himself 
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4.  In  public  and  private  works  of  all  de- 
scriptions, it  is  customary  to  pay  the  arcliitecfc 
a per  eentagc  upon  the  aggregate  amount  ex- 
pended. This  arrangement  is  a good  one, 
when  the  sum  to  be  expended  is  fixed  ; there 
is  danger  in  the  contrary  case,  since  the  greater 
the  expense,  the  greater  is  the  architects 
pecuniary  profit. 

5.  Veracity  is  one  of  the  most  important 
bases  of  human  society.  The  due  admini- 
stration of  justice  absolutely  depends  upon 
it ; whatever  tends  to  weaken  it,  saps  the 
foundations  of  morality,  security,  and  happi- 
ness. The  more  we  reflect  on  its  importance, 
the  more  we  shall  be  astonished  that  legisla- 
tors have  so  indiscreetly  multiplied  the  ope- 
rations which  tend  to  weaken  its  influence.* 

When  the  possession  of  the  revenues,  or 
other  privileges  attached  to  a certain  condi- 
tion of  life,  depends  upon  the  previous  per- 
formance of  certain  acts  which  are  required 
at  entering  u|)on  that  condition,  these  privi- 
leges cannot  fail  to  operate  upon  individuals 
as  incentives  to  the  performance  of  those  acts: 
the  effect  produced  is  the  same  as  if  they 

and  Judge  13.  Consider  him  well : he  will  never 
listen  to  a single  word  wliich  has  the  slightest 
connexion  with  any  suit  which  may  be  brought 
before  him,  unless  in  open  court:  he  fears  lest 
he  should  be  misled,  so  weak  is  he:  he  has  told 
me  so  himself.  Whilst,  as  to  me,  a suitor  might 
whisper  in  my  ear,  from  morning  till  night,  and 
might  as  well  have  been  talking  to  a deaf  man.” 

1 would  not  insinuate  tlie  least  suspicion  against 
the  valorous  judge ; had  I been  constrained  to 
form  one,  it  would  have  been  dissipated  by  the 
elogium  ne  bestowed  upon  his  friend. 

The  heroism  of  Lord  Hale,  the  model  of  the 
English  judges,  took  a contrary  direction.  It 
had  been  customary,  when  u])on  tlie  circuit,  for 
the  judge  to  receive  from  the  sheriff  a certain 
number  of  loaves  of  sugar.  On  one  occasion,  a 
sheriflf  who  happened  to  have  a suit  which  w'as 
to  be  tried  before  him,  waited  upon  his  lordship, 
and,  as  was  customary,  presented  his  sugar: 
ILale  would  not  receive  it.  The  other  judge,  if 
he  had  been  consistent,  would  have  token  sugar 
from  everybody. 

General  rule When  an  honest  man  is  de- 

sirous of  establishing  his  honesty,  he  ought  to 
employ  proofs  which  will  serve  only  for  this  pur- 
pose, and  not  such  as  dishonesty  alone  can  be 
mterestetl  in  causing  to  be  received. 

llel'ore  an  assembly  of  the  Roman  people,  it 
was  required  of  Scipio  that  he  should  render  his 
accounts.  His  answer  was  — “ Romans,  on  such 
a day  I gained  a victory:  let  us  ascend  to  the 
Capitol,  and  return  thanks  to  the  Gods.”  His 
uietus  was  granted  immediately  ; and  since  that 
ay,  besides  allowing  that  Scipio  was  a great 
warrior,  all  the  historians  have  been  assured  of 
the  correctness  of  his  accounts.  As  to  me,  had  I 
lived  at  that  time,  most  probably  I should  have 
gone  up  with  the  rest  to  the  Capitol,  but  I should 
always  have  jetained  a little  curiosity  with  re- 
spect to  the  accounts. 

• See  Principles  of  Penal  Law,  Part  1 1 1. 
Cb>ip.  XVIII.  Of  the  Employmont  of  the  liet  i- 
pious  Sanction,  Vol.  1.  p-  504. 


[Hook  1 

were  attached  to  such  performance  under  the 
title  of  reward. 

If,  among  the  nund)cr  of  these  acts,  pro- 
mises which  are  never  performed  are  required 
under  the  sanction  of  an  oath,  these  privi- 
leges orother  advantages  can  only  be  rigarded 
as  rewards  offered  for  the  eommi.ssion  of  per- 
jury. If  among  the  number  of  the.se  acts,  it 
be  required  that  certain  opinions  which  are 
not  believed  should  be  pretended  to  be  be- 
lieved, these  advantages  are  neither  more  nor 
less  than  rewards  offered  for  insincerity.  But 
the  sanction  of  an  oath  once  contemned,  is 
contemned  at  all  times.  Oaths  ntay  after- 
wards be  observed,  but  they  will  not  be  ob- 
served because  they  are  oaths. 

In  the  university  of  Oxford,  among  wliose 
members  the  greater  number  of  ecelesia.stieal 
benefices  are  bestowed,  and  which  even  for 
laymen  is  the  most  fashionable  place  of  edu- 
cation,— when  a young  man  presents  himself 
for  admission,  his  tutor,  w'ho  is  generally  a 
clergyman,  and  the  vice-chancellor,  wlio  is 
also  a clergyman,  put  into  his  hands  a book  of 
statutes,  of  which  they  cause  him  to  swear  to 
observe  every  one.  At  I he  same  time,  it  is  per- 
fectly wellknow'u  to  this  vice-chancellor  and 
to  this  tutor,  that  there  never  has  been  any 
person  who  was  able  to  observe  all  these  sta- 
tutes. It  is  thus  that  the  first  lesson  th's 
young  man  learns,  and  the  only  lesson  he  is 
sure  to  learn,  is  a lesson  of  perjury. f 

Nor  is  this  all;  his  next  step  is  to  subscribe, 
in  testimony  of  his  belief,  to  a dogmatical  for- 
mulary composed  about  two  centuries  ago, 
asserted  by  the  Church  of  England  to  be  in- 
fallibly true,  and  by  most  other  churches 
believed  to  be  as  infallibly  false.  By  this 
expedient,  one  class  of  men  is  excluded,  while 
three  classes  are  admitted.  The  class  ex- 
cluded is  composed  of  men  who,  either  from 
a sen.se  of  honour,  or  from  conscientious  mo- 
tives, cannot  prevail  upon  themselves  publicly 
and  deliberately  to  utter  a lie.  The  classes 
admitted  cor.sist — 1.  Of  those  who  literally 
believe  these  dogmas;  2.  Of  those  who  dis- 
believe them  ; 3.  Of  those  who  sign  them 
as  they  would  sign  the  Alcoran,  without 
knowing  what  they  sign,  or  what  they  think 
about  it.  A nearly  similar  practice  is  pur- 
sued at  Cambridge;  and  from  these  two 
sources  tlie  clergy  of  the  Church  of  England 
are  supplied. 

Socrates  wais  accused  as  a corruptor  of 
youth.  Vdhat  was  meant  by  this  accusation, 
1 know  not.  But  this  I know,  that  to  in- 
struct the  young  in  falsehood  and  pes  jury,  is 
to  corrupt  them ; and  that  the  beneflt  of  all 
the  other  lessons  they  can  learn  can  never 
equal  the  mischief  of  this  instruction.  J 

-|-  further  rqion  this  subject  in  iiir.  Ben- 
tham's  work,  entitled,  Sioear  not  at  all,  \'ol.  V. 
of  this  collection. 

J See  Appendix  (A. ) 
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C It  may  be  inquired,  whether  rewards  or  example,  the  emoluments  attachod  to  an  of- 
other  advanttures  ought  to  be  offered  for  the  fice  are  such  as  to  afford  the  means  and  temp- 
defence  of  any  opinion  in  matters  of  theory  tiUion  not  to  fulfil  the  duties  of  it.  In  such 
or  science,  or  anv  other  subject  upon  which  a case,  what  may  appear  a paradox  is  not  the 
opinions  are  divided?*  If  the  question  be  less  a great  truth  : the  whole  does  less  than  a 
one  of  pure  curiosity,  the  worst  that  can  hap-  part ; by  paying  too  much,  the  sov’eieign  is 
pen  will  be  that  the  reward  will  be  expended  less  effectually  served.  But  this  subject  be- 
in  waste.  But  if  the  opinion  thus  favoured  longs  naturally  to  the  head  of  salaries. 
happen  to  be  a false  one,  and  at  the  same  9.  Whatever  weakens  the  connexion  be- 
tiine  mischievous,  the  reward  will  be  prodne-  tween  punishments  and  offences,  operates  in 
tive  of  umnixed  evil.  But  whether  it  be  a proportion  as  an  encouragement  to  the  corn- 
question  of  curiosity  or  use,  if  truth  be  the  mission  of  offences.  It  has  the  effect  of  a 
object  desired,  the  chance  of  obtaining  it  is  reward  offered  for  their  perpetration,  for  whe- 
not  so  great  as  when  the  candidates  for  re-  ther  the  inducement  to  commit  offences  be 
ward  are  allowed  to  seek  it  wheresoever  it  augmented,  or  the  restraining  motives  debili- 
may  be  to  be  found.  If  error  be  to  be  de-  tated,  the  result  in  both  cases  is  the  same, 
fended,  to  offer  a reward  for  its  defence  would  Thus,  a tax  on  justice  is  an  indirect  reward 
beone,  if  not  the  only,  method  to  be  adopted,  offered  for  injustice.  The  same  is  the  ca.se 
Who  is  there  that  does  not  perceive,  that  to  with  respect  to  all  technical  rules  by  which, 
obtain  true  testimony,  it  is  inexpedient  to  of-  independently  of  the  merits,  nullities  are  in- 
fer a reward  to  the  witness  who  shall  depose  troduced  into  contracts  and  into  procedure  — 
upon  a given  side  ? — who  does  not  know  that  of  every  rule  that  excludes  the  evidence  of  a 
the  constant  effect  of  such  an  offer  is  to  dis-  witness,  the  only  depository  of  tlie  fact  upon 
credit  tlie  cause  of  him  who  makes  it?  If,  which  depends  the  due  administration  of  jus- 
then,  anything  be  to  be  giiincd  by  such  par-  ticc.  In  a word,  it  is  the  same  with  every 
tiality,  i't  can  only  be  by  error truth  can  thing  that  tends  to  loosen  the  connc.xion  be- 
only  be  a loser  by  such  partial  reward.  tween  injury  and  compensation,  between  the 

'i’his  practice  is  attended  with  another  and  violation  of  the  law  and  puni.diment. 
more  manifest  inconvenience:  it  is  that  of  If  we  open  our  eyes,  we  shall  behold  the 
causing  opinions  to  be  professed  which  are  not  same  legislators  establishing  rewards  tor  in- 
believed — of  inducing  a truculent  exchange,  formers,  and  taxes  and  fees  upon  law  pro- 
not  only  of  truth,  but  of  sincerity,  for  money,  ceedings  : they  desire  that  the  first  should 

I do  not  know  if  governments  ought  even  induce  men  to  render  them  services  of  which 
to  permit  individuals  to  offer  rewards  upon  they  stand  in  need,  whilst  the  latter  tend 
these  conditions.  To  establish  error,  to  re-  t®  w'caken  the  natural  disposition  which  is 
pudiate  truth,  to  suborn  falsehood;  — these,  f'^'lt  to  render  these  same  services.  At  the 
in  a few  words,  are  the  effects  of  all  rewards  threshold  of  the  tribunal  of  justice  are  jilact  d 
established  in  favour  of  one  system  to  the  bait  and  a bugbear : the  bait  operates  upon 
exclusion  of  all  others.  " the  few'  — the  bugbear  upon  the  multitude. 

7.  Charity  is  ever  an  amiable  virtue;  but  if  19.  There  are  cases  in  which,  to  avoid  a 

injudiciously  employed,  it  is  liable  to  produce  greater  inconvenience,  it  has  been  found  ne- 
more  evil  than  good.  Hospitals  inconsiderately  cessary  to  dispose  of  the  matter  of  rewai  d 
iniiltiplied,  regular  distributions  of  pro  visions,  h*  such  manner  as  that  it  shall  operate  u.s  a 
such  as  were  formerly  made  at  the  doors  of  reward  for  the  most  atrocious  crime ; yet,  in 
many  convents  in  Spain  and  Italy,  tend  to  sjiite  of  the  force  of  the  temptation,  this 
habituate  a large  proportion  of  the  people  to  ‘-’rime  is  almost  unexampled.  I allude  to  the 
idleness  and  beggary.  A reward  thus  offered  rule  established  with  respect  to  successions, 
to  indolence,  impoverishes  the  state  and  cor-  Happily,  wliatever  may  be  the  force  of  the 
nipts  the  people.  Zujioi/ (and  I annex  to  this  seductive  motives  in  this  ca.-^e,  the  tutelary 
w'ord  whatever  meaiiing,  except  that  of  pro-  motives  act  in  full  concert  with  all  their  en- 
digality,  people  choose  to  give  to  it)  luxury,  ergy.  There  are  many  men  who  for  a trilling 
that  pretended  vice  so  much  reprobated  by  personal  benetit,  for  an  advance  in  rank,  or 
the  envious  and  melancholic,  is  the  steady  to  gratify  their  spleen,  would  without 

and  natural  benefactor  of  the  human  specie.s’;  scruple  use  their  utmost  exertions  to  pro- 
it  is  a master  who  is  always  doing  good,  even  duce  a war  that  would  cost  the  lives  of  two 
when  he  aims  not  at  it;  he  revvard.s  only  the  three  humlred  thousand  of  their  f'Lllow- 
industrious.  Charity  is  also  a benefactor,  but  creatures;  while  among  these  men  there 
gaeat  circumspection  is  required  that  it  may  w-ould  not  be  found  perhaps  one,  who,  thougli 
prove  so.  he  were  set  free  from  the  dread  of  legal 

8.  There  is  another  manner  in  which  re-  punishment,  could  be  induced,  for  a much 

ward  maybe  mischievous:  by  acting  in  op-  I greater  advantage,  to  attempt  tlie  lile  of  a 
po^iiiijii  to  the  service  required  — when,  for  individual,  and  still  less  the  life  of  a 

parent  n hose  diath  wtmld  |.ut  him  in  posscs- 
• S.e  .ipprmlix  (Lh)  | sion  of  a fortune  or  a title. 
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But  tliougli  laws  u.iiiiiot  be  framcfl  fur  it.s  : 
complete  removal,  nolliiiiir  wLicIi  can  be  done  | 
without  iiieonveiiienre,  ou.^dit  (o  oc  left  tin-  j 
(lone,  towards  the  diminution  ot  this  (laiigor. 
The  persons  most  exposed  to  become  its  vic- 
tims, are  those  who  are  necessarily  placed  | 
under  the  controul  of  others,  such  as  inlants 
and  women.  It  is  umler  the  guidamte  of  this 
priuei])le,  that  our  laws  in  some  cases  have 
selected  as  guardians  those  persons  upon 
whom  no  interest  can  devolve  in  the  way  of 
succession.  Under  the  laws  ot  Sweden,  prc- 
(.•autionsof  the  same  description  are  observed ; 
and  it  has  been  elsewhere  sliown  that  this 
(!ousideration  furnishe.s  one  of  the  arguments 
in  favour  of  the  liberty  of  divorce.* 

Contracts  relating  to  insurance  furnish  an- 
other instance  of  the  same  danger.  These 
contracts,  in  other  re.spects  so  beneficial,  have 
given  birth  to  a new  species  of  crime.  A man 
insures  a ship  or  a house  at  a price  greatly 
beyond  its  value,  with  the  intention  of  set- 
ting tire  to  the  house  or  causing  the  ship  to 
be  lost,  and  tlien,  under  pretence  of  compen- 
sation for  the  lo.ss  of  which  he  is  the  author, 
claims  the  money  for  which  the  insurance  is 
made.  Thus  one  of  the  most  beneficial  in- 
ventions of  civilized  society  is  converted  into 
a premium  for  dishonesty,  and  a punishment 
to  virtuous  industry.  Had  the  commission 
of  this  crime  been  .attended  with  less  risk,  or 
been  le.'S  difficult  to  conceal,  this  most  admi- 
rable contrivance  for  softening  inevitable  ca- 
lamities must  have  been  abandoned. 


CHAPTER  IX. 

RHMUNERATIO.V — WHERE  NEEDLESS. 

Factitious  reward  is  superfluous,  whenever 
natural  reward  is  adeciuate  to  produce  the 
desired  eifect. 

Umler  this  he.ad  may  he  classed  all  inven- 
tions in  the  arts,  which  arc  useful  to  in- 
dividuals, and  whose  products  may  become 
articles  of  commerce.  In  the  ordinary  course 
of  commerce,  the  inventor  will  meet  with  a 
natural  reward  exaedy  proportionate  to  the 
utility  of  his  discovery,  and  w’hich  will  unite 
W'ithin  itself  .all  the  qualities  which  can  be 
desired  in  a factitious  reward.  After  the  most 
mature  consideration,  no  sovereign  can  find 
another  measure  so  exact  as  is  thus  afforded 
by  the  tree  operations  of  trade.  All  that  the 
government  has  to  do  is  to  secure  for  a time, 
to  the  inventor,  whatever  benefit  his  discovery 
may  yield.  This  is  generally  done  by  the  grant 
of  an  exclusive  privilege  or  patent.  Of  this 
we  shall  elsewhere  speak  more  in  detail. 

Not  many  years  ago  a grant  of  i.';30()0  w'as 
in.ade  by  parliament  to  a physician  for  the  dis- 


• See  Principles  of  the  Civil  Code-,  \’^ol.  I. 
p.  3.'i2. 


eoveryof  a yellow  dye.  That  money  might, 
without  doubt,  have  been  worse  employed. 
But  the  reward  was  unnecessary:  for  this 
discovery,  as  for  all  others  in  the  arts,  the 
proper  test  of  its  utility  would  have  been  its 
use  in  manufactures  and  commerce.  The 
grant  of  a determinate  sum  was  a loss  either 
to  the  inventor  or  to  the  public:  to  the  in- 
ventor, if  it  were  less  than  he  would  have 
gained  under  a patent : to  the  public,  if  it 
were  more.  In  a word,  wherever  patents  for 
inventions  are  in  use,  factitious  rew.ard  is 
either  groundless  or  superfluous. f 

I shall  elscw'here  trc.at  of  the  encourage- 
ments to  be  given  to  the  arts  and  sciences. 
Upon  the  present  occasion,  all  that  I shall 
observe  is,  th.at  the  greater  the  progress  they 
have  made,,  the  less  necessary  is  it  to  tax  the 
public  for  their  support.  In  this  country,  for 
example,  if  the  exclusive  property  in  his  work 
be  secured  to  an  author,  a reward  is  at  the 
same  time  secured  to  him  proiiortionate  to 
the  service  he  has  performed — at  least  in  every 
branch  of  amusement  or  instruction  that  yields 
a sufficient  class  of  readers.  There  is  no  pa- 
tron to  be  compared  with  the  public;  and  by 
the  honour  with  which  it  accompanies  the 
other  rewards  it  bestows,  this  patronage  has 
a decided  advantage  over  any  that  can  he  re- 
ceived from  any  other  source. 

With  respect  to  the  rewards  that  in  some 
European  stales  have  been  bestowed  u|)on 
poets,  the  amount  of  them  is  so  insignificant 
as  to  save  them  from  the  severe  scrutiny  to 
which  they  might,  under  other  circmnstanccs, 
have  found  themselves  exposed.  'I'licrc  are 
some  countries  in  which  the  relish  for  lite- 
rature is  confined  to  such  small  numhers,  that 
it  may,  upon  the  whole,  be  beneficial  to  en- 
courage it  by  factitious  rewards.  But  if  we 
consider  how  intense  arc  the  enjoyments  of 
the  man  born  with  poetic  talents,  the  sud- 
den reputation  which  they  produce,  and  the 
ample  profit  they  often  yield,  especially  in  the 
dramatic  line,  it  will  be  found  that  the  na- 


ff Parliament  has  granted,  in  two  several  sums, 
£20,000  to  Dr.  .Tenner,  so  cclebrattd  by  his  in- 
vention or  introduction  of  the  system  of  vaccina- 
tion. This  may  be  considered,  perhaps,  rather  as 
an  indemnification  than  a reward  — at  least  than 
a reward  proportionate  to  the  service  : I say  in- 
demnification, because  the  labour,  the  researches, 
the  correspondence,  the  time  employed  in  com- 
mitting to  writing,  in  teaching  .and  in  establish- 
ing, his  new  system,  were  so  many  sacrifices  of 
the  profits  of  his  profession.  As  to  the  natural 
reward  that  he  gained  by  his  discovery,  it  was  no- 
thing : it  impoverished  inste.ad  of  enriching  him. 
The  liberality  with  which  the  physicians  through- 
out Europe  have  encouraged  a discovery  that 
h.as  loppeii  oft’  one  of  the  most  lucrative  branches 
of  their  profession,  is  a most  hononurable  feature 
in  the  annals  of  medicine.  When  shall  we  see 
the  lawyers  entering  into  rivalship  with  them,  by 
the  discovery  and  propagation  of  the  most  simple 
and  expeditious  mode  i;f  legal  procedure  ? 
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tural  rewards  attached  to  them  are  far  from 
being  inconsiderable ; and  that,  at  least,  our 
attention  ought,  in  the  first  place,  to  be  di- 
rected to  the  department  of  the  sciences,  the 
approaches  to  which  are  repulsive,  and  the 
utility  of  which  is  indisputable.  Happiness 
depends  upon  the  correctness  of  the  facts 
with  which  our  mind  is  furnished,  and  the 
rectitude  of  our  judgment ; but  poetry  has  no 
very  direct  tendency  to  produce  either  cor- 
rectness of  knowledge  or  rectitude  of  judg- 
ment. For  one  instance  in  which  it  has  been 
employed  to  combat  mischievous  prejudices, 
a thousand  might  be  cited  in  which  they  have 
been  fostered  and  propagated  by  it.  Homer 
is  the  greatest  of  poets  : where  shall  we  place 
him  among  moralists?  Can  any  great  advan- 
tage be  derived  from  the  imitation  of  his  gods 
and  heroes?  1 do  not  condemn  prizes  for 
poetry  where  the  object  is  to  excite  youthful 
emulation : I only  desire  that  serious  and 
truly  useful  pursuits  may  receive  a propor- 
tionate encouragement. 


CII. AFTER  X. 

PROPORTION  AS  TO  REWARDS. 

In  conferring  reward,  the  observance  of  exact 
rules  of  proportion  is  not  nearly  of  the  same 
importance,  as  in  the  infliction  of  punish- 
ment. These  rules  cannot,  however,  be  ne- 
glected with  impunity.  If  too  great  a reward 
be  held  out  for  a given  service,  competitors 
will  be  attracted  from  more  useful  pursuits. 
If  too  little,  the  desired  service  will  cither 
not  be  rendered,  or  will  not  be  rendered  in 
perfection. 

Rule  I.  The  aggregate  value  of  the  natural 
and  factitious  reward  ought  not  to  be  less 
than  sulficient  to  outweigh  the  burthen  of 
the  service. 

Rule  II.  Factitious  rewards  may  be  dimi- 
nished, in  proportion  as  natural  rewards  are 
increased. 

These  two  rules  present  three  subjects  to 
our  observation: — 1.  'I'he  natural  burthens 
attached  to  the  service;  — 2.  The  natural 
rewards  which  either  do  or  do  not  retjuirc 
factitious  reward  to  supply  their  deficiency  ; 

— 3.  The  drawback,  more  or  less  hidden, 
which  in  a variety  of  cases  alters  the  apparent 
value  of  the  reward. 

1.  The  natural  burthens  of  any  particular 
service,  may  be  comprised  under  the  follow- 
ing heads  ; — The  intensity  of  labour  required 
in  its  performance,  — the  ulterior  uneasiness 
which  may  arise  from  its  particular  character, 

— the  physical  danger  attending  it,  — the 
e.xpenses  or  other  sacrifices  necessarily  made 
previously  to  its  exercise,  — the  discredit 
attached  to  It,  — the  peculiar  enmities  it 
produces.  The  wages  of  labour  in  different 
branches  of  trade,  are  regulated  in  exact 
proportion  to  the  combination  of  these  several 


circumstances.  To  the  legislator,  however, 
except  in  cases  where  it  may  be  necessary  to 
add  factitious  to  natural  reward,  consiilera- 
tions  of  this  sort  are  in  general  subjects  only 
of  speculation,* 

That  any  particular  service  is  more  or  less 
highly  priced,  is  of  little  importance  : it  af- 
fects the  individuals  only  who  stand  in  need 
of  it.  The  competition  between  those  who 
want  and  those  who  can  supply,  fixes  the 
price  of  all  services  in  the  most  fitting  man- 
ner. It  is  sufficient  that  the  demand  be  publie 
and  free.  To  assist,  if  necessary,  in  giving 
publicity  to  the  demand,  cand  in  maintaining 
reciprocal  liberty  in  such  transactions,  is  all 
that  the  legislator  ought  do  do. 

2.  Natural  rewards  are  liable  to  be  insuf- 
ficient, in  relation  to  services,  whose  utility 
extends  to  the  whole  community,  without 
producing  particular  advantage  to  any  one 
individual  more  than  another.  Of  this  nature 
are  nublic  employments.  It  is  true,  many 

[ public  employments  are  attended  by  natural 

I rewards  in  tbc  shape  of  honour,  power,  the 

j means  of  serving  one’s  connexions,  and  de- 
serving the  public  gratitude:  and  when  these 
rewards  are  sufficient,  factitious  rewards  tire 
superfluous.  To  their  ambassadors,  and  many 
others  of  their  great  officers  of  state,  tlie  Ve- 
netians never  gave  any  pecuniary  reward.  In 
England,  the  public  functions  of  sherilfs  and 
justices  of  the  peace  arc  generally  discharged 
by  opulent  and  independent  indi  vidua) s,wlmse 
only  reward  consists  in  the  respect  and  pow'er 
attached  to  those  offices. 

3.  'I'liere  are  many  circumstatices  wdiich 
may  diminish  the  value  of  a reward,  without 
being  generally  known  beforeliand,  but  against 
all  of  w'bicli  it  is  proper  to  guard.  Does  the 
reward  consist  of  money?  Its  value  iritiy  be 
diminished  by  a burthen  of  the  same  nature, 
or  by  a burthen  in  the  shape  of  honour. 
Honour  and  money  may  even  be  seen  at  strife 
with  one  another,  as  well  as  with  themselves. 
By  these  means,  the  value  of  a reward  may 
sometimes  be  reduced  to  nothing,  and  even 
become  negative. 

In  this  country,  where,  properly  speaking, 
there  is  no  public  prosecutor,  many  otfcnce.s, 
wliich  no  individual  has  any  peculiar  iiifcrest 
in  prosecuting,  arc  liable  to  remain  impn- 
nished.  In  the  way  of  remedy,  the  law  offers 
from  £10  to  £20,  to  be  levied  upon  flie  goods 
of  the  offender,  to  w’hoever  will  successfully 
undertake  this  function : sometimes  it  is 
added,  that  the  expenses  w'ill  be  repaid  in  case 
of  conviction;  sometimes  this  is  not  proinistd. 
These  expenses  may  amount  to  thirty,  fifty, 
and  even  one  hundred  pounds;  it  is  seldom 


» In  The  Wealth  of  Xationx,  h.  i.  chap.  x. 
the  circumstances  wliich  cause  the  rate  of  wages 
to  vary  in  different  employments,  arc  analy/.ed 
with  the  sagacity  which  cliaract'.rizes  llie  fattier 
of  political  economy. 
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they  :;re  .'O  little  as  twenty  poiinils.  After 
this,  can  we  be  surprised  that  the  laws  are 
impiM'fectlv  obevc-d  ? 

It  may  be  added,  that  it  is  considered  dis- 
bonourable  to  attend  to  this  summons  of  the 
laws.  An  individual  who  in  this  manner 
endeavours  to  serve  Ids  country,  is  cidled  an 
iiilo.-mor;  and  lest  public  o[)inion  should  not 
be  sullicient  to  brand  him  with  infamy,  the 
serv;inis  of  the  law,  and  even  the  laws  them- 
selves, have  on  some  occasions  endeavoured 
to  lix  the  stain.  The  number  of  private  pro- 
seciitors  would  be  inueh  more  miinerous,  if, 
iii.-tcad  of  the  insidious  olfer  of  a reward,  an 
indemuification  were  substituted.  The  dislio- 
nourable  offer  beingsuppressed,  the  dishonour 
il.-vlf  would  eease.  And  wlio  can  say,  tvlien 
bv  siicli  an  airangemeiit  the  cireumstaiiee 
whi<di  olfeiidsit  is  removed,  whether  honour 
itself  may  not  be  pressed  into  the  serviee  of 
till'  laws? 

There  is  another  case  in  which,  by  the  ne- 
gligence of  legal  and  oilieial  arrangements,  a 
considerable  and  eertiiin  exiiense  i.s  attached 
to  and  made  to  precede  a variable  and  im- 
certaiu  leward.  A new  idea  presents  itself 
to  some  workman  or  artist.  Knowing  that 
the  laws  grant  to  every  inventor  a privilege 
to  enable  him  exclusively  to  reap  the  profits 
of  his  invention,  he  enjoys  by  anticipation  his 
success,  a!id  labours  to  perfect  Ids  invention. 
Having,  in  the  prosecution  of  bis  discovery, 
consumed,  perhaps,  tlie  greater  part  of  bis 
ju'operty  and  his  life,  his  invention  is  com- 
plete. He  goes,  with  a joyful  lieart,  to  die 
|)uhlie  (dlice  to  ask  for  his  patent.  But  what 
does  he  eiiiounter?  Clerks,  lawyers,  uiul 
ollicers  of  state,  who  reap  beforehand  the 
fruits  of  Ids.  industry.  This  privilege  is  not 
given,  Init  is,  in  fact,  sold  for  from  £100  to 
.£200 sunx  greater  perhaps  than  he  ever 
possessed  in  his  life.  He  liiids  himself  caught 
in  a siiare,  w hich  (he  law,  or  rather  extortion 
wldch  has  oblaiiied  the  force  of  law,  has 
spread  for  the  industrious  inventor.  It  is  a 
tax  levied  upon  ingenuity,  and  no  man  can 
set  hounds  to  the  value  of  the  services  it 
may  have  lost  to  (he  nation. 

Rule  HI.  Reward  should  he  adjusted  in 
such  a manner  to  each  particular  serviee,  that 
for  every  part  of  the  benefit  there  may  be  a 
motive  to  induce  a man  to  give  birth  to  it. 

In  otlier  words,  the  value  of  (he  reward 
ought  to  advance  step  by  step  with  the  value 
ot  die  service.  This  rule  is  more  accurately 
followed  in  respect  of  rewards  than  of  punish- 
ments. It  a man  steal  a (|uantity  of  corn,  the 
punhshmentisthesame,  whether  he  steal  one 
tiiishel  or  ten ; but  wlieii  a premium  is  given 
for  the  exportation  of  corn,  the  amount  of 
the  [irendum  bears  an  exact  proportion  to  the 
amount  exported.  To  he  consistent  in  mat- 
ters of  legislation,  the  scale  ought  to  bo  as 
regular  in  the  one  case  as  in  the  otlier. 

The  utility  of  this  rule  is  put  beyond  doubt 


by  the  diiFercncc  tliat  may  be  observed  be- 
tween the  ipmntity  of  work  performed  by  mer, 
employed  by  the  day,  and  men  employed  by 
the  piece.  \\  hen  a (iitch  is  to  be  dug,  anil 
the  work  is  divided  between  one  set  of  men 
working  by  the  day,  and  another  set  working 
by  the  piece,  there  is  no  difficulty  in  predict- 
ing which  set  will  have  finished  first. 

Hope,  and  perhaps  emulation,  are  the  mo- 
tives which  actuate  the  labourer  by  the  piece: 
the  motive  which  actuates  the  labourer  by  the 
day  is  fear — fear  of  being  discharged  in  ease 
of  nianife.H  and  cxtraoidinary  iillentss. 

It  must  not,  however,  he  forgotten,  that 
there  are  many  sorts  of  work  in  respect  of 
which  it  is  improper  to  adopt  this  mode  of 
payment ; which  tends  indeed  to  produce  the 
greatest  quantity  of  labour,  but  at  the  same 
time  is  calculated  to  give  birth  to  negligence 
and  precipitation.  This  method  ought  only 
to  be  employed  in  cases  where  tlie  quality  of 
the  work  can  easily  be  discerned,  and  its  im- 
pcrfectioiis  (if  any)  detected. 

'Flic  value  of  a reward  may  be  increased 
or  diminislied,  in  respect  of  Curtainty  its  well 
iis  amount : when,  therefore,  any  servii’os 
re(|uiie  frequently  renewed  elforts,  it  is  de- 
sirable that  eacli  eifort  slionld  render  the  pro- 
bahilily  of  its  altaiument  more  eertiiin. 

Arr.aiigements  should  he  made  for  connect- 
ing services  with  reward,  in  such  manner  that 
the  attaiiunent  of  the  reward  shall  remain  nn- 
rertiiiii,  tvithont,  however,  ceasing  to  he  more 
probable  tluin  the  contrary  event,  'i'he  fa- 
culties of  the  iiidividuiil  employed  will  thus 
iiiitLirally  he  kept  upon  the  full  stretch.  '1  his 
is  accomplished  when  a competition  is  es(ii- 
blislied  between  two  or  more  persons,  and  a 
reward  is  promised  to  that  one  who  shall  ren- 
der serviee  in  the  /nost  eminent  degree,  whe- 
ther  it  respeet  the  quantity  or  the  quality  of 
the  service  proposed. 

Rule  1 V'^.  When  two  services  come  in  com- 
petition, of  which  a man  cannot  be  induced 
to  perform  both,  the  reward  for  the  greater 
service  ought  to  be  sufficient  to  induce  him 
to  |)iefer  it  to  the  less. 

In  a certain  country,  matters  are  so  ar- 
ranged, that  more  is  to  he  gained  by  hiiilding 
sliips  on  the  old  plan,  than  by  inventing  bet- 
ter; by  taking  one  ship,  than  by  blockading 
a Imndreri ; by  plundering  at  .sea,  than  by 
fighting;  by  distorting  the  cstabli.>hcd  laws, 
tiiiiii  by  executing  them  ; by  clamouring  for 
or  against  ministers,  than  by  showing  in  wliat 
manner  the  laws  may  be  improved.  It  must 
however  he  admitted,  that  in  respect  of  some 
of  those  abuses,  it  would  he  difficult  to  pre- 
scribe the  proper  remedy. 

By  what  method  can  competition  between 
two  services  he  established?  The  iiidividud 
from  whom  they  are  required  must,  cither 
from  personal  qualifications  or  c.xternal  cir- 
cumstances, have  it  in  his  power  to  rcixier 
cither  the  one  or  the  other.  It  i.s  proper  to 
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(listintruish  tlic  cases  in  which  this  position  is 
transiciit,  from  those  in  which  it  is  permanent. 

It  is  in  tlie  first  tlvit  the  fiuilt  committed,  by 
sulTering  di^iproportion  to  subsist,  is  most  ir- 
reparable. 

Durin.a:  the  A?nerican  war,  upwards  of  an 
liuiidred  sliips  were  at  one  time  in  one  of  the 
harbours  of  the  revolted  colonies.  It  was  of 
great  importance  that  they  should  be  kept  in 
a state  of  blockade,  since  many  of  them  were 
loaded  with  military  stores.  An  English  cap- 
tain received  orders  to  blockade  them.  Sitlli- 
cieiitly  skilled  in  arithmetic,  and  in  proverbs, 
to  know  that  two  or  three  birds  in  his  cage 
were  worth  a hundred  in  the  bush,  he  acted 
as  the  greater  number  of  men  would  have 
acted  in  Ins  place.  He  stood  off  to  a sulficient 
distance  to  give  the  enemy  hopes  of  cscai)ing; 
ns  soon  cis  they  had  (juitted  the  harbour,  he 
returned,  captured  half-a-do/en,  and  the  rest 
proceeded  to  their  destination.  I do  not  an- 
swer for  the  trutli  of  this  anecdote ; but  true 
or  not  true,  it  is  equally  good  as  an  apologue. 

It  e.vliilnts  one  of  the  fruits  of  that  inconsi- 
derate prodigality,  which  grants,  without  dis- 
rrimination,  the  produce  of  their  captures  to 
the  captors. 

A'lotlior  c.xample.  A man  rvho  has  influ- 
ence obtains  the  command  of  a frigate,  with 
orders  to  go  upon  a cruise.  Tlie  command  of 
a first-rate  is  accepted  by  those  only  who 
cannot  obtain  a frigate.  It  is  thus  that  inte- 
n;stis  put  in  competition  with  duty  — cupidity 
with  glory.  Thei'e  are  doubtless  not  wanting 
noble  minds  by  whom  the  scdui'tions  of  sinis- 
ter interest  are  resisted : but  wherefore  should 
they  be  so  much  exposed  to  what  it  is  so  dif- 
ficult to  resist? 

It  is  true,  that  their  cars  may  not  be  alto- 
gether insensible  to  the  call  of  honour.  The  | 
law  has  bestowed  pecuniary  rewards  ui)on  the  i 
captors  of  armed  ves.sels  — (another  e.xample,  I 
wliere  one  instance  of  [irofusion  has  created 
tlie  necessity  of  a second)  — but  these  rewards 
are  still  unequal : the  chase  of  doves  is  more 
advantageous  than  the  pursuit  of  eagles. 

'file  remedy  would  be  to  tax,  and  tax  hea- 
vily, the  profits  of  lucrative  cruises,  to  form 
a fund  of  reward  in  favour  of  daugc'rons,  or 
merely  useful  expeditions.  l<y  this  arrange- 
nient,  the  country  w'ould  be  doubly  benclitcd, 
the  service  would  be  rendered  more  attrac- 
tive, and  conducted  witli  more  ect)iiomy.  It 
may  be  true,  that  if  this  lax  were  deducted 
from  the  share  of  the  seamen,  their  ardour 
might  be  cooled  ; neither  in  value  or  in  num- 
ber are  their  prizes  in  this  lottery  susceptible 
of  diminution.  But  tliougli  this  be  true  with 
respect  to  the  lower  ranks  of  the  [uofessioii, 
ouglit  we  to  judge  in  the  same  maimer  of  the 
superior  otlicers,  whose  minds  are  elevated  as 
their  rank,  and  on  whose  conditet  the  |ier- 
formance  of  the  duty  has  the  mo.st  immediate 
dependence  ? 


In  the  judicial  department,  the  service 
which  belongs  to  tlie  profession  of  an  advo- 
cate, and  the  service  which  belongs  to  the 
office  of  a judge,  are  in  a state  of  rivalry; 
they  constitute  the  elements  of  two  perma- 
nent conditions,  of  which  the  first  among 
most  nations  is  the  preliminary  route  to  the 
second.  In  Eiiglatid,  the  judges  are  uniformly 
selected  from  among  the  class  of  advocates. 
Now  the  interest  of  the  country  requires  that 
the  choice  should  i'all  upon  tlie  men  of  highest 
attainments  in  their  profession,  since  upon  the 
reputation  of  the  judges  depends  the  ofiinion 
whieli  every  man  forms  of  Ids  security.  It  is 
not  of  the  same  importance  to  tlic  public  that 
advocates  should  lie  supereminently  skilful: 
thoir  occupation  is  not  to  seek  out  what  is 
agreeable  to  justice,  but  what  agrees  with 
the  interest  of  tlie  party  to  wbieli  chance  lias 
engaged  them.  On  the  contrary,  the  more 
decidedly  any  advocate  is  e.valtcd  in  point  of 
talents  above  his  colleagues,  tlie  more  de- 
sirable is  it  that  he  should  no  longer  continue 
ail  advocate.  In  proportion  to  his  pre-emi- 
lienee,  is  the  probability  that  he  will  be  op- 
posed to  the  distribution  of  justice.  Tlie 
worse  the  cause  of  the  suitor,  the  more  press- 
ing is  his  need  of  an  able  advocate  to  remedy 
bis  weiikness. 

Per  .All- 


In  England,  the  emoluments  of  the  mun. 
I/oril  Cliancellor  are  reckoned  at  X'-O, '•••{) 

— Vice-Chanc  llor, o.tMtO 

— ■ .blaster  of  the  Rolls, 4,(101) 

— Cliief-Justice  of  the  King'.s  Bench,  (>,oOI) 

— Chief-Justice  of  the  Comnion  Pleas,  ,').0((0 

— (Odef-Baron  of  t!ie  Exchequer,  . .A,0(li) 

— Nine  Puisne  .Judges, 4,(I00 


Now,  amongst  the  class  of  advocates  there 
nrc  always  to  he  found  about  Iialf-a-dozeii 
whose  annual  cinolumeiits  average  from  eight 
to  twi'lve  tliousaiid  pounds.  Of  tliis  mmib'.T 
tlicre  is  not  one  wlio  would  not  disdaiii  the 
■''llice  of  puisne  judge,  since  Ids  profits  are 
tiistuilly  two  or  three  times  as  great  as  theirs. 
To  these  advocates  of  the  first  class  may  be 
luUU’d  13  many  more,  wlio  would  equally  <Iis- 
daiii  those  suboi’diiiate  sitiuitioiis,  in  the  bofie 
every  day  of  succeeding  to  the  advocates 
wlio  si. all  Succeed  to  the  priiicijial  situations. 
'I'liere  arc  two  metliods  of  obviating  this 
iiicoiivenieiice : the  one  by  increasing  the 
emoluments  of  the  judges.  (This  course  has 
been  adopted  upon  many  occasions,  tiiid  they 
liave  been  raised  to  their  present  amount, 
without  success.)  'J'lie  otlier  consists  in  lower- 
ing the  profits  of  the  advocates:  a desirable 
object  ill  more  respects  than  one,  but  which 
call  result  only  from  reiuleriiig  the  whole 
system  of  the  laws  more  simple  and  intelli- 
gible. 

In  the  department  of  education,  there  is  a 
nearly  similar  rivalry  between  the  profession 
of  tlu:  clergy  and  the  otiic.c  of  proles.sor,  as 
between  the  piMfcssion  ot  advocate  and  the 
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office  of  judge,  in  the  department  of  the  laws. 
In  proportion  as  he  is  what  he  ought  to  be 
in  order  to  he  useful,  a clergyman  is  a pro- 
fessor of  morality,  having  for  his  pu|)ils  a 
larger  or  smaller  mnnher  of  persons  ot  every 
class,  during  the  whole  course  of  their  lives. 
On  the  other  hand,  a professor  fas  he  is  called) 
lias  for  his  pupils  a numher  ol  select  indivi- 
duals, whose  character  is  calculated  to  exer- 
cise the  greatest  iriHueiice  upon  the  general 
mass  of  the  people,  and  among  their  numher 
the  clergy  are  generally  to  be  found.  he 
period  during  which  these  individuals  attend 
the  lectures  of  the  professor  is  the  most  cri- 
tical period  of  life  — the  only  period  during 
which  they  are  under  obligation  to  pay  at- 
tention to  what  they  hear,  or  to  receive  the 
instruction  presented  to  them.  Such  being 
the  relation  between  the  services  of  the  two 
cla-se-i,  let  us  see  what  is  the  proportion 
between  the  amount  of  reward  respectively 
allotted  to  each. 

In  England,  the  emoluments  of  the  clergy 
vary  from  TiO  to  JtH 0,000  a-year,  while 
those  of  the  professors  in  the  chief  scats  of 
education  — the  universities  — are  between 
the  twentieth  and  the  hundredth  part  of  the 
latter  sum.  In  Scotland,  the  emoluments 
of  the  professors  differ  but  little  from  what 
they  are  in  England,  but  the  richest  ecclesi- 
astical benefice  is  scarcely  equal  to  the  least 
productive  iirofessorship.  It  is  thus,  says 
Adam  .Smitli,  that  “ in  England  the  church 
is  continually  draining  the  universities  of  all 
their  best  and  ablest  members ; and  an  old 
college  tutor,  who  is  known  and  distinguished 
as  an  eminent  man  of  letters,  is  rarely  to  be 
found  whilst  in  Scotland  the  case  is  e.vactly 
the  reverse.  It  is  by  the  influence  of  this 
circumstance  that  he  explains  how  academi- 
cal education  is  so  excellent  in  the  Scottish 
universities,  and,  according  to  him,  so  defec- 
tive in  those  of  I'higland. 

Between  two  professions  which  do  not 
enter  into  competition  with  each  other  (for 
example,  those  of  opera-dancers  and  clergy- 
men,) a disjiroportion  between  their  emolu- 
ments is  not  attended  with  such  palpable 
inconveniences  ; but  when  by  any  circum- 
stance two  professions  are  brought  into  com- 
parison with  each  other,  the  least  advanta- 
geous loses  its  value  by  the  comparison,  and 
the  disproportion  presents  to  the  eye  of  the 
observer  the  idea  of  injustice. 

CHAPTER  XI. 

CHOICE  AS  TO  UEWAttDS. 

In  making  a proper  selection  of  punishments, 
much  skill  is  required  : comparatively  much 
less  is  requisite  in  the  proper  selection  of  re- 
wards. Not  only  are  the  species  of  rewards 
more  limited  in  number  than  those  of  punish- 
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ments,  but  the  grounds  of  preference  are  more 
easily  discoverable,  and  there  are  not,  as  in 
the  case  of  punishments,  any  passions  which 
tend  to  mislead  the  judgment. 

The  qualities  desirable  in  rewards  are  the 
same  as  in  the  case  ot  punishments:  we  shall 
enumerate  them,  and  then  proceed  to  point 
out  in  what  degree  they  are  united  in  certain 
modes  of  remuneration. 

A reward  is  best  adapted  to  fulfil  the  pur- 
pose for  which  it  may  be  designed,  when  it 
is  — 

1.  Variable,  susceptible  of  increase  or  di- 
minution in  respect  of  amount,  that  it  may 
be  proportioned  to  the  dilferent  degrees  of 
of  service. 

2.  Equable,  that  equal  portions  may  at 
all  times  operate  with  equal  force  upon  all 
individuals. 

3.  Cummensurahle,  with  respect  to  other 
species  of  rewards  attached  to  other  services. 

4.  Evemplanj  : its  apparent  ought  not  to 
differ  from  its  real  value.  This  quality  is 
wanting,  when  a large  expense  is  incurred  for 
the  purpose  of  reward,  without  its  becoming 
matter  of  notoriety.  The  object  aimed  at 
ought  to  be  to  strike  the  attention,  and  pro- 
duce a durable  impression 

5.  Economical.  More  ought  not  to  be  paid 
for  a service  than  it  is  worth.  This  is  the 
rule  in  every  market. 

6.  Characteristic : as  far  as  possible  ana- 
logous to  the  service.  It  becomes  by  this 
means  the  more  exemplary. 

7.  Papular.  It  ought  not  to  oi'pose  esta- 
blished prejudices.  In  vain  did  tlie  Roman 
emperors  bestow  honours  up:)n  the  most 
odious  in  formers;  they  degraded  the  honours, 
but  the  informers  were  not  the  less  infamous. 
But  it  is  not  enough  that  it  does  not  op[>osc 
the  prejudices;  it  is  desirable  that  every  re- 
ward should  obtain  the  approbation  of  the 
public. 

8.  Fractifi/iiip  ; calculated  to  excite  the 
perseverance  of  the  individual  in  the  career 
of  service,  and  to  supply  him  with  new  re- 
sources. 

In  the  selection  from  among  the  variety  of 
rewards,  of  that  particular  one  wliich  most 
certainly  will  produce  any  desired  eifect,  at- 
tention must  not  only  be  paid  to  the  nature 
of  the  service,  but  also  to  the  particular 
disposition  and  character  of  the  individual 
upon  whom  it  is  to  operate.*  In  this  respect, 
public  regulations  can  never  attain  the  per- 
fection of  which  domestic  discipline  is  sus- 
ceptible. No  sovereign  can  ever  in  the  same 
degree  be  acquainted  with  the  dispositions  of 
his  subjects,  as  a father  may  be  with  those  of 
his  children.  This  disadvantage  is  however 
compensated  by  the  larger  number  of  com. 

• See  Principles  of  Morals  and  Le/fislation, 
Chap.  VI.  Of  Circumstances  iii/iuencinp  Sen- 
sibilitt/,  Vol.  I.  p.  21. 
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prftitors.  In  a kingdom,  every  diversity  of 
temperament,  and  every  degree  of  aptitude, 
may  be  found  united  together ; and  provided 
the  reward  be  proportionate  to  the  service, 
it  will  be  of  little  importance  what  may  be 
its  nature  : like  the  magnet,  which  out  of  a 
heterogeneous  mass  attracts  and  separates  the 
most  hid<lcn  particles  ot  iron,  it  will  detect 
the  individual  susceptible  of  its  attraction. 
Resides,  the  nature  of  pecuniary  reward, 
whieli  is  adapted  to  the  greater  proportion  of 
Services,  is  such  that  every  individual  may 
convert  it  into  the  species  of  pleasure  which 
he  must  prefers. 

To  form  a judgment  of  the  merits  and  de- 
merits of  pecuniary  reward,  a glance  at  the 
list  of  desirable  qualities  will  siilHce.  It  will 
at  once  be  seen  which  of  them  it  possesses, 
and  of  which  of  them  it  is  deficient : it  is 
variiiltle,  equable,  and  commensurable.  It  ought 
to  bo  added,  that  it  is  frequently  indispensably 
necessary:  there  are  many  eases  in  which  every 
Ollier  reward,  separated  from  this,  would  not 
only  he  a burthen,  but  even  a mockery,  espe- 
cially if  tlie  performance  of  the  service  have 
been  attended  with  an  expense  or  loss  greater 
than  the  individual  can  easily  support. 

(Jn  the  other  hand,  pecuniary  reward  is 
not  exempt  from  disadvantages.  Speaking 
generally  (for  there  are  many  exceptions,)  it 
is  neither  c-renijilan/,  nor  characteristic,  nor 
even  popular.*  When  allowed  to  exceed  a 
certain  amount,  it  tends  to  diminish  the  ac- 
tivity of  the  receiver ; instead  of  adding  to 
his  inclination  to  persevere  in  his  services,  it 
may  furnish  him  with  a temptation  to  discon- 
tinue them.  The  enriched  man  will  be  a[»t 
to  think  like  the  soldier  of  liucullus,  who 
became  timid  so  soon  as  he  posse.-sed  property 
to  preserve. 

Uiitci!,  quo  vis,  qui  zonam  perdidit,  ir.quit. 

IlOK.  Epist.  11  lili.  2 

There  are  also  cases  in  which  money,  in- 
.=tcad  of  an  attractive,  may  have  a repulsive 
elfect,  — instead  of  operating  as  a reward,  may 
be  considered  as  an  insult,  at  least  by  persons 
M'ho  possess  any  delicacy  in  their  sentiments 
of  honour.  A certain  degree  of  skill  is  there- 
fore required  in  the  application  of  money  as  a 
reward;  it  is  oftentimes  desirable  that  the 

• “•  Au  di'faut  de  n'Ctre  pas  dignes  dc  la 
vertn,  Ics  reconqienses  pecuniaires  joi'gnent  celui 
de  n’etre  pas  assez  publiques,  de  ne  pas  parler 
sans  cessc  aux  yeux  ct  aux  occurs,  cle  clisparaitre 
aus.sitot  qu’elles  sont  accordees,  et  de  ne  laisser 
aucune  trace  visible  qui  excite  I’emulation  en 
perpctu.ant  I’honneur  qui  doit  les  accomj)agner.” 
— Rousseau  : Gouvernmenl  de  Pologne,  chap. 
3fi.  The  phrase  in  italics  is  one  of  the  too  com- 
mon exaLi-gerations  in  the  writings  of  Rousseau. 
It  is  more  striking  than  just. 

In  his  letter  to  the  Duke  of  Wirtemberg  upon 
education,  in  which  be  shows  that  he  had  reflected 
much  upon  the  union  of  interest  with  duty,  he 
says — ‘‘  L’argent  est  un  rcssort  dans  la  nieca- 
nique  morale,  mais  il  re])ousse  toujnurs  la  innin 
qui  le  fail  agir.”  Toujours  is  an  exaggeration. 
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pecuniary  slioiild  appear  only  as  an  accessary 
to  the  honorary,  which  should  be  made  to 
constitute  the  lu  incipal  part  of  the  reward. f 

Every  pecuniary  reward  may  be,  as  it  were, 
annihilated  by  its  relative  smallness.  A man 
of  independent  fortune,  and  of  a certain  rank 
in  society,  would  he  considered  as  degraded 
by  accepting  a sum  that  would  not  degrade  a 
mechanic.  There  is  no  rule  for  determining 
what  is  permitted  or  [trohibited  in  this  respect : 
custom  has  established  the  prejudice.  But  the 
difficulty  it  presents  is  not  insurmountable. 
By  combining  together  money  and  honour,  a 
compound  is  formed, which  is  universally  plea- 
sing; medals,  for  example,  possess  this  double 
advantage.  By  a little  art  tind  precaution,  a 
solid  peace  is  established  between  pride  and 
cupidity;  and  thus  united,  they  have  both  been 
ranged  under  the  banners  of  merit.  Pride  pro- 
claims aloud  — “ It  is  not  tlie  intrinsic  value 
of  the  metal  which  possesses  attnictioiis  for 
me;  it  is  the  circle  of  glory  alone  witli  which 
it  is  surrounded.”  Cupidity  makes  its  calcu- 
lation in  silence,  and  accurately  estimates  tlie 
value  of  the  mateiial  of  the  [uize. 

By  the  Society  of  Arts  a still  higher  degree 
of  perfection  has  been  attained.  A choice  is 
commonly  allowed  between  a sum  of  money 
and  a medal.  Thus  all  conditions  and  tastes 
are  satisfied:  the  mechanic  or  pea.sant  pockets 
the  money;  the  peer  or  gentleman  ornaments 
his  cabinet  with  a medal. 

The  apparent  value  of  medals  is  in  some 
cases  augmented,  by  rendering  the  design  upon 
them  characteristic  of  the  service  on  account 
of  which  they  arc  bestowed.  By  the  addition 
of  the  name  of  the  individual  rewarded,  an 
exclusive  certificate  is  made  in  his  favour. 
The  ingenuity  displayed  in  the  choice  of  the 
design  has  sometimes  been  extremely  happy. 

A British  statute  gives  to  the  person  who 
apprehends  and  convicts  a highwayman,  a- 
mongst  other  rewards,  the  horse  on  which 
tlie  olferider  was  mounted  when  he  commit- 
ted the  olfence.  Possibly  the  framer  of  this 
law  may  have  taken  the  hint  from  the  pas- 
sage in  Virgil,  in  which  the  son  of  /Eiieiis 
promises  to  Nisus,  in  case  of  the  success  of 
the  expedition  he  was  meditating,  the  very 
horse  and  accoutrements  which  Turmis  had 
been  seen  to  iisc.f  It  is  equally  possible, 
that  the  same  knowledge  of  human  iiatuie, 
which  suggested  to  the  I.atiii  poet  the  i (li- 

-|-  Tel  donne  a pleines  main.s  qui  n’oblige  per- 
sonne. 

La  fa^on  de  donner  vaut  mieux  que  ce  qii'on 
donne.  Le  Menteur,  Scene  I. 

JVidisti,  quo  Turnuseqiio,  quibus  ibat  inarmis 
Aureus  ; ipsum  ilium  clypeum,  crislasquc  ni- 
bentes 

Excipiam  sorti,  jam  nunc  tua  praimia,  Nise. 

Mn.  ix.  2fi!>. 

Thou  .saw’st  the  cour.ser  by  jiroud  Turmis  prest ; 
That,  Nisus,  and  his  arms  and  nodding  crest. 
And  shield,  froiii  dmnec  exempt,  shall  be  thy 
share.  llavnux’s  Translation. 
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racy  of  siicli  a reward,  suggested  it  at  once 
to  the  English  lawgiver.  Be  tliis  as  it  may, 
this  provision  is  cominendahle  on  three  seve- 
ral accounts.  In  the  assignment  of  the  prize, 
it  pitches  upon  an  object,  whicli,  from  the 
nature  of  tlic  transaction,  is  likely  to  make  a 
particular  impression  on  the  mind  of  the  per- 
son whose  assistance  is  required;  acting  in 
this  respect  in  conformity  to  flie  rule  above 
laid  down,  which  recommends  an  attention  to 
the  circumstances  iniluencing  the  sensibility 
of  the  person  on  whom  impression  is  to  he 
made.  It  al-o  has  the  advantage  of  being 
diaracteristic,  as  well  as  exem|)lary.  The 
animal,  wlicn  thus  transferred,  becomes  a 
voucher  for  the  activity  and  prowess  of  its 
owner,  as  well  as  a trophy  of  his  victory. 

An  arrangement  like  this,  simple  as  it  is,  or 
rather  because  it  is  so  simple,  was  an  e.xtra- 
ordinary  stia.'tch  in  British  policy;  in  which, 
though  tberc  is  generally  a great  mi,vture  of 
good  sense,  there  reigns  throughout  a kind  of 
littleness  and  mnitvaisc  lionte,  which  avoids, 
with  timid  caution,  everything  that  is  bold, 
striking,  and  eccentric,  scarcely  ever  hazard- 
ing any  of  those  strong  and  masterly  touches 
wliich  strike  the  imagination,  and  fill  the 
mind  with  the  idea  of  the  sublime. 

E.xamples  of  rewards  of  this  nature  abound 
in  the  Roman  system  of  remuneration.  For 
every  species  of  merit,  appropriate  symbolic 
crowns  were  provided.  Tliis  branch  of  their 
administration  preserved  the  ancient  simpli- 
city of  Rome  in  its  eradle  ; and  the  wreath, 
of  parsley  long  eclipsed  the  splendour  of  the 
crowns  of  gold.  I wa.s  about  to  speak  of 
their  triinnplis,  but  here  I am  compelled  to 
stop ; liumanity  shudders  at  that  pride  of 
conquest  wliich  treads  under  its  feet  the  van- 
(jiiislied  nations.  The  system  of  legislation 
ought  no  doubt  to  be  adapted  to  the  encou- 
ragement of  military  ardour,  but  it  ought 
not  to  fan  it  into  such  a dame  as  to  make  it 
the  predominant  passion  of  the  people,  and 
to  prostrate  everything  before  it. 

llonorary  rewards  are  eminently  e.xcin- 
[ilary : they  are  standing  monuments  of  the 
service  for  which  tlicy  have  been  bestowed ; 
they  also  ])ossess  the  desirable  property  of 
operating  as  a perpetual  eneomagement  to 
fresh  exertions.  To  disgrace  an  lionorary  re- 
ward, is  to  be  a traitor  to  one’s  self;  he  that 
has  once  been  iironomieed  brave,  should  per- 
petually merit  that  eommendalion. 

To  create  a reward  of  this  nature,  is  not 
very  dilfieult.  The  symbolical  language  of 
esteem  is,  like  .vritten  l:n>gnage,  matter  of 
eonvention.  E»ery  mode  of  dress,  every  ce- 
emony,  so  soon  as  it  is  made  a mark  of  pre- 
eminence, becomes  honourable.  A branch  of 
laurel,  a ribband,  a garter  — everything  pos- 
sesses the  value  which  is  assigned  to  it.  It  is 
however  desirable,  that  these  ensigns  should 
po.ssess  some  emblematic  character  cxjiressive 
of  the  nature  of  the  service  for  whieli  fhev 
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are  bestowed.  With  reference  to  this  prin- 
ciple,  the  blazonry  of  heraldry  appears  rude 
and  unmeaning.  The  decorations  of  the  va- 
rious orders  of  knighthood,  though  not  defu 
cient  in  splendour,  are  highly  deficient  in 
re>peet  of  character  : they  strike  the  eye,  but 
they  convey  no  instruction  to  the  mind.  A rib- 
band appears  more  like  the  finery  of  a woman, 
tlian  the  distinctive  decoration  of  a hero. 

Honorary  titles  have  frequently  derived  a 
part  of  their  glory  from  being  cltafaeteristic. 
'1‘he  place  which  has  been  the  theatre  of  his 
ex|)loits  has  often  furnished  a title  for  a vic- 
torious general,  well  calculated  to  perpetuate 
the  memory  of  his  services  and  his  glory.  At 
a very  early  period  of  their  history,  the  Ro- 
mans employed  tliis  expedient  in  addition  to 
file  other  rewards  which  they  conferred  upon 
the  general  who  completed  a conquest.  — 
Hence  the  surnames  ot'  Africanus,  JS'dinulicus, 
Asialicuft,  Ge)-nia>iicus,  and  so  many  others 
This  custom  has  frequently  been  imitated. 
Catherine  II.  icvived  it  in  favour  of  the  Ro- 
manoffs and  Orloffs.  Million,  twice  in  the 
eigliteenth  century,  furnished  titles  to  its  con- 
querors. The  mansion  of  Blenheim  unites 
to  the  eclat  of  the  name,  a more  substantial 
proof  of  national  gratitude.* 

The  Romans  occasionally  applied  the  same 
mode  of  reward  to  services  of  <i  dilferciit  de- 
scription. The  Appian  way  perpetuiilly  re- 
called to  the  memory  of  tliose  who  journeyed 
on  it,  the  liberality  of  Appius.f 

I'lie  career  of  legislation  may  also  furnish 
some  instances  of  honours  which  possess  this 
character  of  analogy.  In  the  digest  of  the 
Sardinian  laws,  very  praisewortliy  care  was 
j taken  to  inform  the  people  to  which  of  their 
! sovereigns  they  were  indebted  for  each  par- 
ticular law.  It  is  an  example  worthy  of  imi- 
tation. It  may  liave  been  intended  as  a mark 
of  respect,  as  well  as  for  convenience  of  re- 
ference, tliat  it  has  been  customary  to  de- 
signate by  the  title  of  the  Grenville  Act,  tlie 
admirable  law  wliich  this  repre.sciitativeof  the 
people  procured  to  be  enacted  for  the  impar- 
tiiil  decision  of  ((iic-stions  relative  to  contested 
elections. 

Had  (lie  statue  of  this  legislator  been  placed 

• When,  after  a great  naval  victory,  ns  an  ac- 
knowledgment of  liis  services,  the  freedom  of  the 
city  of  Jjondon  was  presented  to  Admiral  Ken- 
pel,  in  a.  box  of  heart  of  oak  of  curious  work- 
manship, and  enriclied  with  gold,  the  present 
w.as  characteristic  and  popular ; allusion  being 
evidently  made  to  t’'e  song,  which,  whoever  may 
have  been  the  Tyrtaeus,  has  doubtless  had,  at 
times,  no  inconsiderable  share  in  rousing  British 
courage. 

-|-  One  of  the  noblest  charitable  institutions  in 
London,  Gtifs  Hospital,  be.'.rs  the  name  of  its 
founder.  It  is  true,  it  is  not  done  with  the  inten- 
tion of  conferring  a reward ; but  there  are  few 
who  of  late  years  nave  travelled  in  Great  Britain, 
who  have  not  spoken  in  praise  of  Macailniii's 
si/slem  of  constructing  roads,  now  called 
adaiiiization. 
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in  the  House  of  C' -iTimoiis,  from  which  he 
liaiiishetl  a scandalous  disorder,  it  would  both 
have  been  a monument  of  gratitude,  and  a 
noble  lesson  . it  might  have  tor  its  compa- 
nion a statue  of  his  noble  rival,  the  author 
of  Economical  Reform.  It  is  thus  that  the 
impartial  judgment  of  posterity,  forgetting 
the  dilferences  which  separated  tliem,  deligdits 
to  recollect  the  excellencies  which  assimi- 
lated them  to  each  other : it  is  thus  that  it  has 
placed,  side  by  side  of  each  other,  Eschines 
and  Demosthenes.  The  more  men  become 
enlightened,  the  more  clearly  will  they  per- 
ceive the  necessity,  at  least,  of  dividing  ho- 
nour between  those  who  cause  nations  to 
ll<)!irish  by  means  of  good  laws,  and  those 
wlio  defend  them  by  their  valour. 

Among  the  ino^t  obvious  and  eincacious 
means  of  conferring  honorary  rew'ards,  are 
pictures,  busts,  statues,  and  other  imitative 
representations  of  the  person  meant  to  be 
rewartlcd.  These  spread  his  fame  to  poste- 
rity, and,  in  conjunction  with  the  history  of 
the  service,  hand  down  the  idea  of  the  person 
by  whom  it  was  rendered.  'I'hey  are  naturally 
accompanied  with  inscriptions  explanatory  of 
the  cause  for  which  the  honour  was  decreed. 
\\  ijcn  die  art  of  writing  has  become  com- 
mon, these  inscriptions  will  frcfinently  give 
disgust,  by  the  length  or  exti’avagaiice  of  the 
elogiuin  ; and  it  will  then  become  an  object 
of  good  taste  to  say  as  niiicb  in  as  few  words 
as  possible.  Perhaps  the  happiest  specimens 
ot  t!ie  kind  that  were,  or  ever  will  he  pro- 
duced, arc  the  two  iiiseri[)tions  jilaccd  under 
the  statues  of  Louis  XIV.  and  Voltaire;  the 
one  elected  by  the  town  of  Montpellier,  the 
laiter  by  a society  of  men  of  letters,  of  whom 
Fredei  iek  111.  king  of  Prussia  was  one  : — “A 
J.iinis  XI V.  fiprcs  sa  mart.''  “A  Vohairc,  peii- 
dunt  sa  vie:"  To  the  king,  though  no  longer 
the  object  of  hope  and  fear:  To  the  poet  and 
pliilosoplier,  though  still  the  butt  of  envy. 
Tlie  business,  on  occa-io;is  like  these,  is  not 
to  inform  but  to  remind  : history  and  the  art 
of  printing  do  the  rest. 

The  greater  miniber  of  the  rewards  of 
which  we  have  sjioken  aliove,  are  occasional, 
that  is,  ajiplied  to  :i  parlii.-ular  action.  There 
are  others  which  are  more  iicnnanv.nl  in  tlieir 
character,  such  as  the  Ibispitals  of  Chelsea 
a:i(i  flreemvich,  in  England,  and  I' IJt'del  dcs 
Jnvti/idcs  at  Paris. 

Doubts  have  often  been  entertained  of  (be 
utility  of  these  establisliinents.  Hewards,  it 
lias  been  said,  might  be  extended  to  a nin<-li 
greater  number  of  individuals,  if  the  annual 
amount  of  the  expenses  of  these  places  were 
(bstribnted  in  the  shape  of  pensions,  while 
the  individuals  would  tliiis  be  rendered  niuch 
happier,  since  men  wlio  have  passed  their 
u .ys  ()l  activity,  united  in  a place  where  tliey 
are  no  haigiT  sulijci’t  to  (he  cares  am!  luhours 
ot  iite,  are  e.'.po-ed  to  the  most  ceaseli-s  list- 


Icssncss.  I shall  not  dispute  the  truth  of  these 
observations,  but  on  the  other  hand,  shall 
examine  the  effect  of  these  eslablishineiits 
upon  the  minds  of  soldiers  atid  sailors.  Tlieir 
imaginations  are  flattered  by  the  magnifieeiiee 
of  these  retreats  ; it  is  a brilliant  prospect 
opened  to  them  all ; an  asylum  is  provided 
for  those  who,  having  quitted  their  country 
and  their  families  in  their  youth,  have  fre- 
quently, ill  their  days  of  decrepitude  and  age, 
no  other  home  in  the  W'orld.  Those  who  are 
mutilated  or  disfigured  with  wounds,  arc  con- 
soled by  the  renown  which  aw'aits  them  in 
tlie  hospital,  where  everything  reminds  them 
of  their  exploits.  It  may  also  be  for  the  be- 
nefit of  the  service  more  prudent  thus  to 
unite  than  to  disper.se  them.  It  is  a luxury  ; 
but  it  is  rational,  exemplary,  and  possesses  a 
character  of  jnstiec  and  magnifieeiiee. 

I'liese  establishments  being  necessarily  li- 
mited withrespect  tothe  miniber  which  can  be 
admitted  into  tliem,  may  lie  eoinsidered  upon 
the  footing  of  cxtriiordiiiary  rewards,  appli- 
cable  to  distinguished  services.  'I'liey  would 
thus  constitute  a species  of  nobility  for  the 
soldiers  and  sailors.  They  would  acquire  an 
additional  degree  of  splendour,  were  their 
walls  adorned  by  the  trophies  taken  in  war, 
which  would  there  appear  miieh  more  appro- 
[iriately  placed,  than  when  deposited  in  the 
temples  of  peace.  The  decorations  of  the 
cliapel  of  r Hotel  des  Invalides  are  admirahle. 
The  flags  suspended  in  the  cathedral  of  St. 
Paul  only  awaken  thoughts  at  variance  with 
those  of  religious  worship  : removed  to  Chel- 
sea or  Greeiiwieli,  tliey  would  be  connected 
witli  natural  associations,  and  would  fnniisb 
a text  to  the  comineiitai  ie.s  of  tbo.se  who  ac- 
quired them  by  tin  ir  valour. 

It  is  not  often  that  every  desirable  qualify 
is  seen  to  be  united  in  one  and  the  same  re- 
ward : this  union,  however,  frequently  takes 
place  in  an  almost  imperceptible  manner. 

An  instance  of  a reward  particularly  well 
adapted  to  the  nature  of  the  service,  is  tliat 
of  the  monopoly  which  ii  isalmost  universally 
the  custom  to  create  in  favour  of  inventors. 
From  the  very  nature  of  the  thing,  it  adajits 
itself  with  the  iitmo.st  nicety  to  (hose  rules 
of  proportion  to  which  it  is  most  diliienlt  liir 
reward  art iiieially  in.-;tituted  by  the  legislator 
to  eonforni.  It  adapts  itself  with  the  utmost 
nicety  to  flie  value  of  the  service.  If  eon- 
tined,  as  it  ought  to  be,  to  the  precise  point 
in  wliieh  tlie  originality  of  the  invention  eon- 
si.sts,  it  is  conferred  with  the  least  possible 
waste  of  expense:  it  causes  a service  to  bo 
rendered,  which  without  it  a man  would  not 
have  a motive  for  rendering;  and  that  only 
by  forbidding  others  from  doing  tliat  wliieli, 
were  it  not  for  that  .“erviee,  it  would  not 
have  lieeii  possible  for  them  to  have  done. 
Even  with  regard  to  siicli  in vciii  ions  ( lor 
such  there  will  be)  where  otiieis,  lie-.iiies  hiiu 
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who  possesses  himself  of  the  reward,  have 
scent  of  the  invention,  it  is  still  of  use,  by 
stimulatintj  all  parties,  and  setting  them  to 
strive  which  shall  first  bring  his  discovery  to 
bear.  With  all  this  it  unites  every  property 
which  can  be  wished  for  in  a reward.  It  is 
variable,  equable,  commensurable,  character- 
istic, c.xemplary,  frugal,  promotive  of  perseve- 
rance, subservient  to  compensation,  popular, 
and  revocable. 


CHAPTER  XII. 

PKOCLDUUK  AS  TO  REWAUDS. 

The  province  of  reward  is  the  last  asylum  of 
arbitrary  power.  In  the  early  stages  of  soci- 
ety, punishments,  pardons,  and  rewards,  were 
equally  lavished  without  measure  and  with- 
out nece.-sity.  The  infliction  of  punishment 
has  already  in  a measure  been  subject  to  regu- 
lation : at  .some  future  time  rules  will  be  laid 
down  for  the  granting  of  pardons ; and  last 
of  all,  for  the  bestovvinent  of  rewards.  If 
punishment  ought  not  to  be  inflicted  with- 
out formal  proof  of  the  commission  of  crime, 
neither  ought  reward  to  be  conferred  w'ithout 
equally  formal  proof  of  desert. 

It  may  be  allowed,  that  in  point  of  impor- 
tance, the  dilference  between  the  two  cases 
is  great;  that  punishment  inflicted  without 
trial  e.vcites  universal  alarm,  whilst  reward 
conferred  without  desert  e.vcites  no  such  feel- 
ings. But  these  considerations  only  prove  that 
the  advantage  of  formal  procedure  in  the  dis- 
tribution of  reward  is  limited  to  the  preven- 
tion of  prodigality,  and  of  the  other  abuses  by 
which  the  value  of  reward  is  diminished. 

At  Rome,  if  certain  travellers  may  be  be- 
lieved, it  is  the  custom,  w'hen  a saint  is  about 
to  be  canonized,  to  allow  an  advocate,  who 
in  familiar  language  is  called  the  advocate  of 
the  devil,  to  plea<l  against  his  admission.  If 
this  advocate  had  aUvays  been  faithful  to  his 
client,  the  calender  might  not  have  been  so 
full  as  at  present.*  Be  this  as  it  may,  the  idea 
itself  is  excellent,  and  might  advantageously 
be  borrowed  by  politics  from  religion.  L'lta- 
lic.o  r<dor  non  i ancor  morto : there  are  yet 
some  lessons  to  be  learned  in  the  capital  of 
the  world. 

It  is  reported  of  Peter  the  Great,  that 
W’hen  he  condescended  to  pass  through  every 
gradation  of  military  rank,  from  the  lowest 
to  the  highest  in  his  empire,  he  took  no  step 
without  producing  regular  certificates  of  his 
qualifications.  We  may  be  allowed  to  sup- 
pose, that  even  with  inferior  recommenda- 
tions to  those  produced  by  this  great  prince, 

• “ Pope  Urban  VIII.  having  sufl'ered  some 
ill  treatment  from  a certain  noble  Roman  family, 
said  to  his  friends,  Questa  gente  e mollo  ingrata, 
lo  ho  beatijicato  uno  dt  loro  pnrenti,  che  non  lo 
meritava." — Jortin's  Miscellanies. 
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he  would  have  succeeded.  There  w’as  no 
advocate  for  the  devil  to  contest  the  point, 
and  even  had  there  been  one,  his  fidelity 
w’ould  have  been  doubtful:  but  had  (he  qua- 
lifications of  the  Czar  been  as  imperfect  as, 
according  to  the  history,  they  were  complete, 
bis  submitting  to  produce  them  would  have 
oflered  a noble  lesson. 

In  England,  when  a dormant  pterage  is 
chiiined  by  any  individual,  the  aiiorneg-genc- 
ral  is  constituted  the  advocate  for  the  devil, 
and  charged  to  examine  into  and  produce 
everything  which  can  invalidate  his  title. 
Wherefore  is  he  not  thus  employed  when  it 
is  pro[)osed  to  create  new  peers?  Why  should 
he  tiot  be  allowed  to  urge  evert  thing  w’hich 
can  be  said  against  the  measure?  Is  it  feared 
that  he  would  be  too  often  successful? f 

In  the  distribution  of  rewards,  were  it  al- 
ways necessary  publicly  to  assign  the  reason 
for  their  bestowment,  a restraint  would  be 
imposed  upon  princes  and  their  ministers,  to 
which  they  are  umvilling  to  submit.  There 
formerly  existed  in  Sw’eden,  a custom  or  po- 
sitive law,  obliging  the  king  to  insert  in  tlic 
patent  conferring  a pension  or  title,  the  rea- 
son  for  the  grant.  In  1774-,  this  custom  was 
abolished  by  an  express  law'  iiwerted  in  the 
Gazette  of  that  court,  declaring  that  the  in- 
dividuals honoured  hy  the  bounty  of  the  king 
should  be  eoiisidered  as  iiidehted  to  his  favour 
alone.  Did  this  monarch  think  tliat  he  stood 
in  need  oi  services  which  he  would  nut  dare 
publicly  to  acknowledge  ?J 


•f-  If  the  peer,s  are  interested  in  not  sudering 
tl:e  value  of  their  office  to  be  lessened  by  sliariiig 
it  with  unentitled  persons,  the  public  have  a more 
important  interest  in  preventing  profusion  with 
respect  to  this  modification  of  the  matter  of  re- 
ward — in  preventing  the  bestowment  of  a por- 
tion of  the  sovereign  power  upon  per.“:ons  who 
have  not  purchasetl  such  a trust  by  any  service. 
But  if  merit  be  not  to  be  regarded,  .'ind  tbere  be 
])olitical  reasons  for  preserving  this  jnerogative 
uncontrouled,  thesuhjcctasstunes  another  aspect, 
and  its  examination  here  would  be  out  of  place. 

J Extract  from  the  Courier  of  the  Lower 
Rhine,  5th  March  1774. — '•'Stockholm,  lU/i 
February.  — It  was  formerly  the  custom,  when 
the  king  elevated  any  one  to  the  rank  of  nobility, 
or  conferred  on  him  the  title  of  baron,  to  insert 
in  the  diploma  the  circumstances  by  which  he 
had  merited  this  distinction.  But  upon  a late 
occasion,  when  his  Majesty  ennobled  lM.de  Geer, 
chamberlain  of  the  court,  he  requested  that  the 
kindness  and  good  pleasure  of  the  king  might  be 
inserted  in  his  diploma  as  the  only  reason  for  his 
elevation.  His  IMajesty  not  only  complied,  but 
directed  that  the  Chancery  should  thenceforward 
t'ollow  this  rule,  as  was  anciently  the  practice 
under  the  .sovereigns  of  the  family  of  Vasa,  till 
the  reign  of  Christina.” 

1 have  not  seen  any  of  these  ancient  diplomas 
of  Swedish  nobility,  and  I know  not  wbetner  the 
facts  they  exhibited  as  the  reasons  operating  upon 
the  sovereign  were  specific  and  detailed  : but 
whatever  were  the  nature  of  this  certificate,  it 
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In  England,  the  remuneratory  branch  of 
arbitrary  power  has  begun  to  be  pruned. 
Except  in  particular  cases,  the  king  is  not 
allowed  to  grant  a pension  exceeding  £'300 
per  annum,  without  the  consent  of  parlia- 
ment. Since  the  passing  of  tlie  act  containing 
this  restriction,  the  candidates  for  pensions 
have  been  but  few. 

When  M.  Necker  undertook  the  adminis- 
tration of  the  finances  in  France,  the  total  of 
the  acknowledged  pensions,  without  reckon- 
ing the  secret  gratuities,  which  were  very 
considerable,  amounted  to  twenty-seven  mil- 
lions of  li  vres.  In  England,  where  the  national 
wealth  was  not  less  than  in  France,  the  pen- 
sions did  not  amount  to  the  tenth  part  of  this 
sum.  It  is  thus  that  the  difference  between 
a limited  and  an  absolute  monarchy  may  bo 
exhibited,  even  in  figures. 

In  Ireland,  the  king,  upon  his  sole  authority, 
in  17S3,  created  an  order  of  knighthood;  thus 
profiting  by  what  remained  of  the  fragments 
of  arbitrary  power.  No  blame  was  imputed 
to  him  for  establishing  this  tax  upon  honour: 
had  he  levied  a tax  upon  property,  the  nation 
might  not  have  been  so  tractable.  Those  who 
hoped  to  share  in  the  new  treasure  were  care- 
ful not  to  raise  an  outcry  against  its  establish- 
ment : those  at  whose  expense  this  treasure 
was  established,  did  not  understand  this  piece 
of  finesse  ; they  opened  their  eyes  widely,  but 
comprehended  nothing.  The  measure  could 
not  have  been  better  justified  by  circum- 
stances. Every  day  the  crown  found  itself 
stripped  of  some  prerogative,  justly  or  un- 
justly the  subject  of  envy;  it  was  therefore 
high  time  to  avail  itself  of  the  small  number 
of  those,  in  the  exercise  of  which  it  was  still 
tolerateil.  Become  independent  of  Great  Bri- 
tain, the  honour  of  the  Irish  nation  seemed  to 
require  a decoration  of  this  kind  : for  what  is 
a kingdom  without  an  order  of  knighthood  ? 

To  enter  into  the  consideration  of  the 
details  requisite  for  the  establishment  of  a 
system  of  remuneratory  procedure,  comes  not 
within  the  present  part  of  onr  design:  a very 
slight  sketch  of  the  leading  principles  on 
which  it  might  be  grounded,  is  the  utmost 
that  can  here  be  given.  The  general  idea 
would  of  course  be  taken  from  the  system  es- 
tablished in  penal  and  civil  cases.  Between 
these  systems,  the  most  striking  ditference 
would,  however,  arise  from  the  interest  and 
wishes  of  the  agent  whose  act  might  be  the 
subject  of  investigation,  with  respect  to  the 
publicity  of  the  act.  In  the  one  case,  the 
consequences  of  such  his  act,  in  case  it  were 

served  as  a token  of  respect  to  public  opinion, 
and  a means  of  prescr'-ing  undiminished  the  value 
of  titles  of  nobility.  This  usurpation  was  scarcely 
noticed  amidst  the  great  revolution  which  -t'ne 
king  had  just  accouqilishcd.  In  tne  career  of 
arbitrary  power,  tliere  are  ojien  (.enquests  and 
clandestine  acquisitions. 


proved,  being  pernicious  to  him,  all  his  en. 
deavour  would  be  to  keep  it  concealed : in 
the  other,  these  consequences  being  bene- 
ficial, his  endeavour  would  be  to  place  it  in 
the  most  conspicuous  light  imaginable.  In  the 
first  case,  his  endeavours  would  be  to  delay 
the  process,  and  if  possible  make  it  void : in 
the  latter,  to  expedite  it,  and  keep  it  valid. 

The  most  striking  point  of  coincidence  is 
the  occasion  there  is  in  both  cases  for  two 
parties.  In  the  civil  branch,  there  can  hardly 
be  a deficiency  in  this  respect ; there  being 
commonly  two  individuals  whose  interests  are 
opposite,  and  known  and  felt  to  be  so.  But 
in  the  penal  branch,  in  one  very  large  divi- 
sion of  it,  there  is  naturally  no  such  opposi- 
tion ; I mean,  in  that  which  concerns  oll'ences 
against  the  public  only.  Here,  therefore,  the 
law  has  been  obliged  to  create  such  an  oppo- 
sition, and  has  accordingly  created  it  by  the 
establishment  of  a public  prosecutor.  In  the 
remuneratory  branch  of  procedure,  there  is 
a similar  absence  of  natural  opposition,  and 
accordingly  the  grand  desideratum  is  the  ap- 
pointment of  an  officer  whose  business  it 
should  be  to  contest  on  the  part  of  the  pub- 
lic, the  title  to  whatever  reward  is  proposed 
to  he  granted  in  this  way.  He  might  be  en- 
titled, for  shortness,  by  some  such  name  as 
that  of  Contestor-gencral.  Without  a prose- 
cutor-general, in  the  large  and  important  di- 
vision of  cases  above  mentioned,  there  would 
not.  unless  by  accident  — I mean,  when  an 
individual  is  engaged  in  the  task  of  prosecu- 
tion  by  public  spirit,  or  what  is  much  more 
natural,  by  private  pique  — be  any  suit  insti- 
tuted, any  punishment  inflicted.  For  want  of 
a contestor-gcneral,  there  is  not,  unless  by  a 
similar  accident,*  any  check  given  to  the  in- 
justice of  unmerited  remuneration. 

Upon  the  whole,  then,  the  penal  and  civil 

* I .say  by  acciilent : for  as  in  the  case  of  of- 
fences against  the  public  merely,  accident  will 
sometimes  raise  up  a private  prosecutor  in  the 
]>ersoii  of  a chance  individual,  so  in  matters  of 
remunerative  procedure,  will  accident  sometimes 
raise  up  a contestor  in  the  person  of  some  mem- 
ber of  the  body  by  whose  appointment  the  reward 
is  bestowed.  This  supposes  that  the  reward  is  to 
be  in  the  appointment  of  a body;  so  that  if  it  be 
at  the  appointment  of  a single  person,  the  chance 
of  contestation  is  altogether  wanting.  This  chance 
will  of  course  be  tlie  greater,  the  more  numerous 
that  body:  but  if  the  body  be  very  small,  espe- 
cially if  it  be  composed  without  any  mixture  of 
different  interests  and  partialities,  and  its  delibe- 
rations held  in  secret,  it  will  amount  to  nothing. 
If  the  business  l)e  confined  to  three,  or  four,  or 
half-a-dozen,  who  are  intimately  connectetl,  the 
bargain  is  soon  made  : You  serve  my  friend,  I 

serve  yours.”  Even  if  the  assembly  be  ever  so 
numerous,  the  chance  of -contestation  is  but  a 
precarious  one.  The  task  is  at  any  rate  an  in- 
vidious task  : be  must  be  a man  of  more  tlian 
common  public  spirit,  added  to  more  than  com- 
mon courage,  who,  unprompted  by  party  jealousy 
and  uncompelk-d  by  office,  will  undertaKe  it : nor 
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brandies  of  .iroecdurc,  but  particularly  the 
penal,  may  in  all  cases  serve  either  as  the 
models,  or,  if  the  term  may  be  admitted,  as 
the  uitti-inotlels  ot  the  remuneratoiy  branch 
of  proeedure 

CHARTER  XIII. 

liEWAItnS  TO  INFOUMEK3. 

Tm'  execution  of  a law  cannot  be  enforced, 
imlers  tlie  violation  of  it  be  denounced  ; the 
assi.stance  of  tlie  informer  is  therefore  alto- 
frether  as  necessary  and  us  meritorious  as  that 
of  the  judge. 

We  liave  already  had  occasion  to  remark, 
that  witli  respect  to  public  offences,  where 
no  one  individual  more  than  another  is  inte- 
rested in  their  prosecution,  it  has  been  found 
iieccssarv  to  create  a sort  of  magistrate,  an 
aeciiser-geiicral,  to  carry  on  such  prosecutions 
in  virtue  of  bis  otiice  ; but  it  is  indispensably 
necessary  that  olfences  should  be  denounced 
to  him,  before  lie  can  begin  to  act. 

In  a well  ordered  community,  it  would  be 
the  duty  of  every  individual  possessing  evi- 
dence of  the  commission  of  a crime,  to  de- 
nounce the  criminal  to  the  tribunals ; and  such 
individual  would  be  disposed  so  to  do.  In 
most  countries,  however,  men  in  general  are 
desirous  of  withdrawing  from  the  performance 
of  this  duty.  Some  refuse  to  perform  it  from 
mistaken  notions  of  pity  towuirils  the  delin- 
quent ; others,  because  they  disapprove  of 
some  )iart  of  the  law;  others,  from  the  fear 
of  making  enemies;  many  from  indolence; 
almost  all  from  a disinclination  to  submit  to 
that  loss  w'bich  w'ould  arise  from  the  inter- 
ruption of  their  ordinary  occiqiations. 

In  these  countries,  therefore,  it  Las  been 
found  necessary  to  offer  [lecuniary  rewards  to 
informers. 

So  far  as  my  knowledge  c.xtends,  govern- 
ments have  never  been  advised  to  discontinue 
tills  practice.  It  is  supported  hy  authority, 
but  it  is  coiidemmd  by  public  opiiiioii  : mer- 
cenary informatioiis  are  considered  disgrace- 
ful ; salaried  informers,  odious.  Hence  it 
results,  that  the  reward  offered  by  the  law 
does  not  possess  all  its  nominal  value;  the 
disgrace  attached  to  the  service  is  a draw- 
back upon  its  amount.  The  individual  is 
rewarded  by  the  state,  and  punished  by  the 
moral  sanction. 

Let  us  examine  the  usual  objections  made 
against  mercenary  informations. 

1.  It  is  odious  (it  is  said)  to  profit  hy  the 
evil  ire  have  caused  to  others. 

1 his  objection  is  founded  upon  a feeling 

have  instances  been  wanting  when  the  most  nu- 
merous and  discordant  assemblies  have  concurred 
unanimously  in  the  vote  of  rewards,  which  the 
majority  have  been  known  individually  to  disap- 
prove. 


of  improper  coimniseralioi’.  for  the  otfemU  r ; 
since  pity  towards  the  guilty  is  cruelty  to- 
wards the  innocent.  The  reward  paid  to  the 
informer  has  for  its  object,  the  service  he  has 
performed  ; in  this  respect,  he  is  upon  a level 
with  the  judge  who  is  paid  for  passing  sen- 
tence. 'i'he  informer  is  a servant  of  the  go- 
vernment, employed  in  opposing  the  internal 
enemies  of  the  state,  as  the  soldier  is  a ser- 
vant employed  in  opposin';  its  external  foes. 

2,  It  introduces  into  society  a system  of  e.,- 
piunaye. 

To  tlie  word  espionage,  a stigma  is  at- 
tached : let  us  substitute  the  word  inspection, 
wliich  is  unconnected  with  the  same  preju- 
dices. If  tills  iiispeetioii  consist  in  the  maiii- 
teiiaiice  of  an  oppressive  system  of  police, 
which  subjects  innocent  actions  to  punish- 
ment, wliich  condemns  secretly  and  arbitrarily, 
it  is  natural  that  such  a system  and  its  agents 
should  become  odious.  But  if  this  inspection 
consist  in  the  niainteiiance  of  a system  of  po- 
lice, for  the  preservation  of  the  public  tran- 
quillity and  tlie  execution  of  good  laws,  all 
its  inspectors,  and  all  its  guardians,  act  a use- 
ful and  salutary  part : it  is  the  vicious  only 
who  will  have  reason  to  complain ; it  will  be 
formidable  to  them  alone. 

3.  Pecuniary  rewards  may  induce  false  wit- 
nesses to  conspire  against  the  innocent. 

If  we  suppose  a public  and  well-organized 
system  of  procedure,  in  which  the  innocent 
are  not  deprived  of  any  means  of  defence, 
the  danger  resulting  from  conspiracy  will  ap- 
pear but  small.  Besides  the  prodigious  dif- 
ficulty of  iiiveiiUng  a coherent  tale  capaiile 
of  enduring  a rigorous  examination,  there  is 
no  comparison  between  the  reward  offered 
by  the  law,  and  the  risk  to  which  false  wit- 
nesses are  exposed.  Mercenary  witnesses 
also  are  exactly  those  who  excite  the  greatest 
distrust  in  the  mind  of  a judge,  and  if  they 
arc  the  only  witnesses,  a suspicion  of  con- 
spiracy instantly  presents  itself,  and  becomes 
a protection  to  tlie  accused. 

These  objections  are  urged  in  justification 
of  the  prejudice  which  exists  ; but  the  pre- 
judice itself  lias  been  produced  by  otiier 
causes;  ami  those  causes  are  specious.  'I'he 
first,  with  respect  to  the  educated  classes  of 
society,  is  a prejudice  diiiwii  from  liistory, 
especially  from  that  of  llie  Roman  emperors. 
The  word  informer  at  once  recalls  to  the 
mind  those  detestable  miscreants,  the  horror 
of  all  ages,  whom  even  the  pencil  of  Tacitus 
has  failed  to  cover  with  all  the  ignominy  they 
deserve  : but  these  informers  were  not  the 
executors  of  the  law  ; they  wera  the  execu- 
tors of  the  personal  and  lawless  vengeance 
of  the  sovereign. 

'file  second  and  most  general  cause  of  this 
prejudice  is  founded  upon  the  employment 
given  to  informers  by  religions  intolerance. 
In  the  ages  of  ignorance  and  bigotry,  barba- 
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rolls  laws  having  been  eimcteil  against  those 
who  did  not  profess  the  dominant  religion, 
informers  were  then  considered  us  zealous  and 
orthodox  believers  ; but  in  proportion  to  the 
increase  of  knowledge,  the  manners  of  men 
have  been  softened,  and  these  laws  having 
become  odious,  the  informers,  without  whose 
services  thev  would  have  fallen  into  disuse, 
partook  of  the  hatred  wliich  the  laws  them- 
selves inspired.  It  was  an  injustice  in  respect 
to  them,  but  a salutary  ertect  resulted  from 
it,  to  the  classes  exposed  to  oppression. 

These  cases  of  tyranny  exee|)ted,  the  pre- 
judice which  condemns  mercenary  informers 
is  an  evil.  It  is  a consequence  of  tl;e  inat- 
tention of  the  public  to  their  true  interests, 
and  of  the  general  ignorance  in  matters  of 
legislation.  Instead  of  acting  in  consonance 
with  the  dictates  of  the  principle  of  utility, 
people  in  general  have  blindly  abandoned  I 
tliemselves  to  the  guidance  of  sympathy  and 
antipathy  — of  sympathy  in  favour  of  those 
who  injure  — of  antipathy  to  those  who  ren- 
der them  essential  service.  If  an  informer 
deserves  to  be  hated,  a judge  deserves  to  be 
abiiorred. 

This  prejudice  also  partly  springs  from  a 
confusion  of  ideas.  No  distinction  is  made 
between  the  judicial  and  the  private  infor- 
mer; between  the  man  who  denounces  a crime 
in  a court  of  justice,  and  he  who  secretly 
Insinuates  accusations  against  his  enemies; 
between  the  man  who  affords  to  the  accused 
an  opportunity  of  defen(iing  himself,  and  he 
who  impo.ses  the  condition  of  silence  with 
respect  to  his  perfidious  reports.  Clandestine 
accusations  are  justly  considered  as  the  bane 
of  society  : they  destroy  confidence,  and  pro- 
duce irremediable  evils;  hut  they  have  no- 
thing in  common  with  judicial  accusations. 

It  is  extremely  dilficult  to  eradicate  pre- 
judices so  deeply  rooted  and  natural.  From 
necessity,  the  practice  of  paying  public  in- 
formers continues  to  be  in  use  ; but  the 
character  of  an  informer  is  still  regaided  as 
disgraceful,  and  by  some  strange  fatality  the 
judges  make  no  effoi  ts  to  enlighten  the  pub- 
lic mind  on  this  subject,  and  to  protect  this 
useful  and  even  necessary  class  of  men  from 
the  rigour  of  public  opinion.  They  ought  not 
to  suffer  the  eloquence  of  the  bar  to  insult 
belore  their  laces  these  necessary  assistants 
in  the  administration  of  justice.  The  conduct 
of  the  Engli.sh  law  towards  informers  fur- 
nishes a cuiious  but  deplorable  instance  of 
human  fiailty.  It  employs  them,  oftentimes 
deceives  them,  and  always  holds  them  uj)  to 
contempt. 

It  is  time  for  lawgivers  at  least  to  wean 
themselves  from  these  schoolboy  prejudices, 
which  can  consist  only  with  a gross  inatten- 
tion to  the  interests  of  the  public,  joined  to 
a gross  ignorance  of  the  principles  of  human 
nature.  They  should  settle  with  themselves 


once  for  all  what  it  is  they  would  have:  they 
should  strike,  somehow  or  other,  a balance 
between  the  benefit  expected  from  the  elTeets 
of  a law,  and  the  inconveniences,  or  suiiposed 
inconveniences,  inseparable  from  its  execu- 
tion. If  the  inconveniences  preponderate, 
let  there  be  an  end  of  the  law  ; if  the  bene- 
fits, let  there  be  an  end  of  all  obstacles  which 
an  aversion  to  the  necessary  instruments  on 
whicli  its  efficacy  depends,  would  oppose  to 
its  execution. 


CHAPTER  XIV. 

REWAllDS  TO  ACCOMPLICES. 

Among  informers,  criminals  who  denounce 
their  accomplices  have  been  distinguished 
from  others,  and  the  offer  of  pardon  or  re- 
wards to  induce  them  thus  to  act,  has  been 
condemned  as  altogether  improper.  It  must 
be  acknowledged,  that  so  long  as  there  is  any 
other  means  of  obtaining  the  conviction  of  a 
criminal  without  thus  rewarding  an  accom- 
plice, this  method  is  bad  ; the  impunity  ne- 
cessarily accompanying  it  is  an  evil,  lint  if 
there  be  no  other  means,  this  method  is  good  ; 

I since  the  impunity  of  a single  criminal  is  a 
less  evil  than  the  impunity  of  many. 

I In  relation,  however,  to  weighty  and  scri- 
I ous  crimes,  no  such  rewards  can  with  propriety 
be  ap[)ointed  by  a general  law.  A general  law 
' ofiering  pardon  and  reward  to  the  eriininal 
j who  informed  against  his  accomplices,  would 
I be  an  invitation  to  the  commission  of  all  sorts 
of  crimes : it  would  be  as  though  the  legis- 
lator had  said,  “ Among  a multitude  of  cri- 
minals, the  most  wicked  shall  not  only  be 
unpunished  but  reM'arded.”  A man  shall  lay 
plans  for  the  commission  of  a crime  — shall 
engage  accomplices  with  the  intention  of 
betraying  them  ; to  the  natural  profits  of  the 
crime,  such  a law  would  add  the  reward  be- 
stowed u[)on  him  as  an  informer,  it  is  what 
has  often  happened  under  English  law.  It  is 
one  of  the  fruits  of  the  maxim  wliieh  prohi- 
bits the  examination  of  suspected  persons, 
respecting  facts  which  may  tend  to  criminate 
themselves.  It  is,  however,  criminals  who 
can  ahvaj/s  furnish,  and  who  often  can  alone 
furnish,  the  light  necessary  for  the  guidance 
of  justice.  Blit  (he  examination  of  suspected 
persons  being  forbidden  as  a means  of  obtain- 
ing intelligence,  there  remains  only  the  me 
thod  of  rewiii  d. 

But  when  the  reward,  instead  of  being  be- 
stowed in  vii'tne  of  a general  law,  is  left  to 
the  discretion  of  the  judge,  and  oiri-retl  only 
when  necessary,  this  inconvenience  <Ioes  not 
exist.  j\(ivantiigeons  crimes  can  no  longer  be 
committed  with  security.  Recourse  being  had 
to  this  costly  method  only  when  all  other 
methods  fail,  there  will  always  be  a longer 
or  shorter  interval,  during  which  every  cri- 
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minal  will  feel  liimsclf  exposed  to  the  piiiiish- 
ineiit  denounced  against  his  crimes.  The 
einplovment  of  reward  in  this  manner  having 
become  usual,  will  exercise  upon  the  security 
of  crindnals  the  effect  of  a general  law;  it 
might  even  he  prescribed  by  such  a law.  I his 
method  would  then  possess  all  the  ad  vantages 
of  an  unconditional  law,  without  itsinconve- 
iiieiices. 

Iteccaria  has  condemned,  without  excep- 
tion, every  reward  offered  to  accomplices. 
As  the  foundation  of  liis  opinion,  lie  jjroduces 
otdv  a (•■infused  sentiment  of  disapprobation 
aitacliod  to  the  words  "treason  and  faith- 
lessness.'' 

Voluntary  conventions  among  men  are  ge- 
nerally usefid  to  society.  It  would  be  in  most 
cases  productive  of  evil,  were  they  not  con- 
sidered binding.  Infamy  has  therefore  become 
constantly  attached  to  the  terms  treason  and 
faithlessness.  The  acts,  however,  to  which 
these  terms  are  applied,  are  only  pernicious  in 
as  far  as  the  contracts  of  which  they  are  vio- 
lations are  at  least  innocent.  To  render  the 
security  of  society  (which  crimes,  were  they 
to  remain  unpunished,  would  destroy)  subor- 
dinate to  the  accomplishment  of  all  manner 
of  engagements,  would  be  to  render  the  end 
subordinate  to  the  means.  What  would  be- 
come of  society,  were  it  once  established  as 
a principle,  that  the  commission  of  a crime 
became  a duty  if  once  it  had  been  promised? 
That  promises  ought  to  be  performed,  is  a 
maxim  which,  without  a limitation  excepting 
those  the  p(!rformance  of  which  would  be  per- 
nicious to  society,  ought  to  have  place  neither 
in  laws  nor  in  morals.  It  is  doubtful  which 
would  be  most  injurious  — the  non-perform- 
ance of  every  promise,  or  the  performance  of 
all.  Far  from  being  a greater  evil  tlv.m  that 
to  which  it  is  opposed,  it  would  be  difficult 
to  show  that  the  non-performance  of  criminal 
engagements  is  productive  of  any  evil.  From 
the  performance  of  such  an  engagement,  an 
unfavourable  judgment  only  can  be  formed 
of  the  character  of  the  party  : how  can  a si- 
milar judgment  be  formed  from  its  violation  ? 
Because  he  has  repented  of  having  committed 
or  been  willing  to  commit  an  action  injurious 
to  society,  and  which  he  knew  to  be  so,  does 
it  follow  that  he  will  fail  to  perforin  actions 
which  he  knows  to  be  innocent  and  useful? 

From  the  violation  of  engagements  among 
criminals,  what  evil  can  be  apjirehended  ? — 
That  unanimity  shall  be  wanting  among  them? 
— that  their  enterprises  shall  be  unsuccess- 
ful ? — that  their  associations  shall  be  dis- 
solved? It  is  proverbially  said,  “there  is 
honour  among  tlieives.”  The  honour  which 
cements  their  conspiracies  is  the  pest  of  so- 
ciety. Why  should  we  not  seek  to  inspire 
them  with  the  highest  degree  of  distrust  to- 
ward each  other  ? — why  should  we  not  arm 
them  against  each  other,  and  make  them  fear 
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lest  they  should  find  an  informer  in  every 
accom|)lice?  Wherefore  should  we  not  seek 
to  fill  them  with  a desire  to  inform  against 
and  mutually  to  destroy  each  other:  so  that 
each  one,  uneasy  and  trembling  in  the  midst 
of  his  fellows,  should  fear  his  companions  as 
much  as  his  judges,  nor  be  able  to  hope  for 
security  but  in  the  renunciation  of  his  crimes? 
This  is  exactly  what  the  consideration  of  the 
public  welfare  would  lead  us  to  wish  ; and  if 
we  arc  to  be  turned  aside  from  the  care  of 
this  object  by  regard  to  the  fidelity  of  thieves 
and  murderers  to  their  engagements,  for  a still 
stronger  reason,  from  humanity,  ought  we  to 
abstain  from  punishing  their  crimes. 

Beccaria,  upon  just  ground,  condemns  the 
sovereigns  and  ju(lge.s,  who  after  having  en- 
ticed an  offender  to  become  an  informer,  af- 
terwards violate  their  promise,  and  render  it 
illusory.  In  this  case  we  need  not  fear  to  give 
vent  to  the  feelings  of  horror  and  indignation 
which  so  mischievous  a proceeding  inspires. 
It  is  mischievous  in  the  highest  possible  de- 
gree. It  destroys  all  future  confidence  in  si- 
milar offers,  and  renders  powerless  this  most 
necessary  instrument.  It  cements,  instead  of 
weakening,  the  union  of  criminals  among 
themselves  ; and  causes  government  itself  to 
appear  as  the  guardian  of  their  society,  by 
adding  mockery  to  the  rigour  of  the  law,  by 
punishing  the  individual  who  has  confided  in 
its  promises. 

“ But,”  says  Beccaria,  " societi/  authorizes 
treason,  detested  even  hy  criminals  among 
themselves."  We  have  already  seen  what  is  to 
be  understood  by  this  treason.  It  is  natural 
to  criminals  to  detest  it  — it  is  their  ruin: 
it  ought  to  be  approved  by  honest  men  — it 
is  their  safeguard.  It  ivill  introduce  crimes  of 
coivardice  and  baseness.  No : it  will  introduce 
acts  of  prudence,  of  penitence,  and  of  public 
utility;  it  will  operate  as  an  antidote  to  all 
crimes.  These  pretended  crimes  of  cowardice 
are  more  injurious  to  a nation  than  the  crimes 
of  courage.  The  truth  is  exactly  the  reverse: 
which  produce  most  alarm  in  society,  pri- 
vately stealing  and  swindling  on  the  one  side, 
or  highway  robbery  and  murder  on  the  other? 
The  tribunal  which  employs  this  expedient, 
discovers  its  uncertainty.  It  discovers  that  it 
can  know  nothing  without  having  learnt  it. 
By  what  means  can  a judge  attain  to  certainty 
without  witnesses?  In  what  country  is  it 
customary  for  criminals  to  make  the  judges 
the  confidants  of  their  misdeeds  and  their 
plans?  The  law  exhibits  its  feebleness,  in 
imploring  the  assistance  even  of  him  who  has 
broken  it.  The  law  seeks  the  offender  who 
flies  from  it : if  the  means  employed  for  his 
discovery  arc  effectual,  it  only  exhibits  its 
wisdom 

But  if  rewards  are  to  be  bestowed  upon 
criminals  who  denounce  their  accomplices, 
Beccaria  desires  that  it  may  be  in  virtue  of 
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“ a general  law,  which  should  promise  im- 
punity to  every  accomplice  who  discovers  a 
crime,  rather  than  by  a particular  declaration 
in  each  particular  case.”  The  reason  he  as- 
signs is,  that  “ such  a law  would  prevent  the 
combination  of  malefactors,  by  inspiring  each 
of  them  with  the  fear  of  exposing  himself 
alone,  to  danger,  and  that  it  would  not  serve 
to  give  that  boldness  to  the  wicked,  who  see 
that  there  are  some  cases  in  which  their  ser- 
vices are  required.”  But  we  have  already  ob- 
served, that  the  particular  declaration  equally 
serves  to  prevent  this  combination,  and  that 
it  is  the  general  law  which  tends  to  give  bold- 
ness to  the  wicked,  and  even  creates  the  be- 
lief that  justice  cannot  be  executed  without 
them. 

“ A law  of  this  nature,”  adds  Beccaria, 
“ ought  to  join  to  impunity  the  banishment 
of  the  informer.”  A condition  of  this  nature 
could  only  serve  to  render  the  law  ineffica- 
cious in  a variety  of  cases,  and  also  contains 
a contradiction  in  terms.  A law  joining  ba- 
nishment to  impunity ! Is  not  banishment  a 
puniiliinent  ? * 

CHAPTER  XV. 

COMPETITION  AS  TO  REWARDS. 

When  a portion  of  the  matter  of  reward  is 
ftllotu'd  for  the  purchase  of  services,  ought 
tiu!  liberty  of  competition  to  be  admitted?  — 
in  any,  and  what  cases?. — what  is  the  general 
rule,  and  what  are  the  exceptions?  — in  the 
case  of  what  species  of  service?  — for  wdiat 
species  of  reward  ? 

If  popular  opinion  be  allowed  to  determine, 
the  question  concerning  the  general  rule  is 

• To  the  edition  of  Beccaria  published  at 
Paris  in  I7'd7,  are  added  some  notes  by  Diderot; 
unforlunattiy,  they  are  short  and  few.  I translate 
those  which  relate  to  the  present  chapter:  — 

“ The  errors  of  courts  of  justice  and  the  fee- 
bleness of  the  law,  even  when  crimes  are  known 
to  have  been  committed,  are  matters  of  public 
notoriety.  It  is  in  vain  to  endeavour  to  conceal 
them  ; there  is  nothing,  therefore,  to  counterba- 
lance the  atlvantage  of  disseminating  distrust 
among  malefactors,  and  rendering  them  sus- 
pected and  formidable  to  one  another,  and  the 
causing  them  without  cea.sing  to  dread  in  their 
accomplices  so  many  accusers.  This  can  only 
tend  to  make  thewicked  cowards,  and  everything 
which  renders  them  less  daring  is  useful.” 

“ The  delicacy  of  the  author  exhibits  a noble 
and  generous  heart;  but  human  morality,  of 
which  laws  form  the  basis,  is  directed  to  the 
maintenance  of  public  order,  and  cannot  admit 
among  the  number  of  its  virtues  the  fidelity  of 
malefactors  among  themselves,  that  they  may 
disturb  that  order,  and  violate  the  laws  with 
greater  security.  In  open  war,  deserters  are  re- 
ceivwl  : with  greater  reason  ouglu  they  to  be 
received  in  a war  carried  on  amidst  silence  and 
darkness,  and  whose  operations  consist  of  snarts 
•ml  treachery.” 


already  answered.  In  all  cases  in  wmch  no 
particular  reason  can  he  given  to  the  contrarv 
the  liberty  of  competition  ought  to  be  ad- 
mitted upon  the  largest  scale.  Yet  to  this 
decision  of  the  public,  the  practice  of  nations, 
tluit  is,  of  those  who  hear  tlic  sway  in  nations, 
is  by  no  means  uniformly  conformable;  there 
are  privileges  and  there  arc  exclusions — pur- 
suits open  to  one  set,  closed  to  anotlier  set. 
of  men  ; all  governments  have  been  more  or 
less  infected  with  tliat  intermeddling  dispo- 
sition, which  believes  it  can  give  perfection 
to  particular  species  of  service,  by  appropri- 
ating its  exercise  exclusively  to  particular 
individuals. 

That  there  may  he  cases  fit  to  he  excepteil 
out  of  tile  above  general  rule,  is  allowed : 
blit  before  we  come  to  the  consideration  of 
the  exceptions,  let  ns  see  how  the  matter 
stands  upon  principle  — wlictlicr  tlic  people 
are  most  right,  or  their  rulers. 

And  in  the  first  place,  by  way  of  illustra- 
tion, let  ns  stop  a moment  to  examine  the 
connexion  there  is  upon  tliis  occasion  between 
reward  and  punishment.  Let  us  suppose,  ap- 
prehensions are  entertained  of  tlie  |)ievalence 
of  murder  and  incendiarism.  Against  a par- 
ticular person  Ihe  suspicions  arc  stronger  than 
against  any  one  else.  Tliere  is  as  yet  no  law 
against  either  of  those  offences.  'The  sovereign, 
intending  to  do  his  utmost  to  guard  tlie  state 
against  those  calamities,  sends  for  tlic  sus- 
pected person,  and  prohibits  him  from  eom- 
mittiiig  any  such  crimes,  under  such  penalties 
as  he  thinks  proper;  for  the  suspected  person, 
observe,  and  for  him  only;  there  being  as  yet 
no  general  law  prohibiting  such  enormities, 
and  everybody  else  being  left  at  perfect  li- 
berty. If  it  were  possible  that  any  such  in- 
cident could  have  happened  within  time  of 
history,  sliouhl  not  we  pronounce  at  once, 
that  either  the  nation  could  not  yi>t  have 
emerged  from  a state  of  the  profoundcst  bar- 
barism, or  else  that  the  sovereign  so  acting 
could  not  have  been  in  his  right  mind  ? Such, 
however,  is  the  exact  counterpart  of  the  polii-y 
of  him,  who  wanting  a service  to  be  |>erf()rincd 
of  such  a nature  as  that,  for  aught  lie  can  be 
certain,  tliere  are  several  competent  to  per- 
form it  — some  better  than  others,  and  eacli 
man,  according  to  the  motives  tliat  arc  given 
him,  better  than  iiimself — commits  flic  busi- 
ness to  one,  in  exclusion  of  the  rest. 

If  penal  laws  must  he  applicable  to  all, 
that  tliere  may  be  a chance  of  preventing  all 
offences,  the  offer  of  reward  ought  to  be  ge- 
neral, that  there  may  be  a chance  of  obtaining 
all  services,  and  of  obtaining  the  best. 

If  we  inquire  in  detail  for  the  reasons  wliy 
competition  for  reward,  and  for  ever} thing 
else  which  can  he  bestowed  in  tlic  way  of 
producing  service,  should  lie  as  open  and  as 
free  as  possible,  the  question  may  he  con- 
sidered in  two  points  of  view; — first  as  it 
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cojicenis  the  interests  of  tliose  for  whose 
sake  tlie  scrvire  wanted  is  to  be  performed; 
secondly,  as  it  eo/iceriis  the  interests  of  those 
by  whom  the  service  migist  come  to  be  per- 
formed. 

With  regard  to  the  former  set  of  interests, 
it  has  already  been  oliserved,*  as  a reason  t(;r 
the  employment  of  reward  as  a fitter  instru- 
ment than  punishment  for  attaining  a given 
degree  of  e.\cellenee,  the  idea  of  wbieli  has 
already  been  conceived  by  the  person  who 
wishes’  it  to  be  attained,  — that  the  clianee 
is  greater  wlien  reward  is  cm[>loyed  as  the 
incitement,  than  when  use  is  made  of  punish- 
ment; heeause  punishment  can  otily  operate 
upon  a few  selected  individuals,  and  should 
tliey  he  nnetpial  to  the  task,  would  be  alto- 
gether employed  in  vain.  Whatever  number 
you  select,  yon  forego  all  the  chance  wbieb 
yon  might  liave  of  tlic  service  being  performed 
i»y  any  one  else.  The  ease  is  equally  the  same 
when  rewards  are  olfered  to  a selected  few. 
Allowing  the  liberty  of  competition,  yon  may 
propose  rewards  to  any  number  without  e.x- 
pense — yon  pay  it  but  to  one:  you  do  not  pay 
it  till  the  service  is  performed ; and  the  chance 
of  its  being  performed  is  in  proportion  totlie 
number  of  persons  to  whom  it  ispro[)osed. 

Another  advantage  which  rewai'd  has  over 
punishment,  as  we  liave  seen,  is,  that  by 
means  of  the  former,  the  value  of  tiie  service 
may  be  brought  to  an  indefinitely  high  degree 
of  perfection.  Hut  tliis  can  only  bo  elFected 
by  means  of  a free  competition.  In  this  way, 
and  this  only,  can  individuals  be  led  toe.vert 
their  faculties.  Were  the  reward  proposed 
to  one  only,  having  rendered  the  degree  of 
service  siidicieiit  to  entitle  him  to  the  rewanl, 
lie  would  stop  tliere:  to  make  the  e.xertions 
necessary  to  earry  it  to  any  higher  degree  of 
perfection,  would  l>e  t<i  trouble  himself  to  no 
purpose.  But  let  a reward  be  offered  to  that 
one  of  two  competitors,  for  examide,  wlio 
best  performs  the  service:  unless  eitlier  of 
them  know  exactly  the  degree  of  skill  po.s- 
sessed  by  tl.>e  other,  and  know  it  to  be  clearly 
inferior  to  his  own,  each  will  exert  himself 
to  his  utmost,  since  t]|ic  more  perfect  be 
makes  his  work,  the  better  chance  has  lie  of 
gaining  the  reward.  The  matter  is  so  or- 
dered, that  for  every  part  of  the  greatest 
degree  of  service  he  can  possibly  find  means 
to  render,  there  will  be  a motive  to  induce 
him  to  render  it.  The  same  reasoning  may 
be  aj)|)lied  to  any  other  nninher  of  compe- 
titors; and  the  chance  of  perfection  will  be 
increased,  if  the  faculties  of  the  competitors 
are  equal  in  proportion  to  their  number. 

Should  he  who  has  the  disposal  of  the  re- 
ward assert — “ I am  arquainted  with  an  in- 
dividual more  competent  than  any  other  to 
perform  the  service  in  question,  and  with 
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whom  no  one  can  be  placed  in  competiiion,’'’ 
— his  assertion  is  exposed  to  this  dilemma; 
Upon  a fair  trial  of  skill,  either  this  person 
will  staml  fir^,  or  he  will  not:  if  he  stand 
first,  the  competition  is  not  to  his  prejudice, 
but  redounds  to  his  honour;  if  another  excel 
him,  the  advantage  of  a free  competition  is 
proved.  Partiality  is  cither  mischievous  or  un- 
necessary. 

Wc  next  consider  the  question  as  it  affects 
the  interest  of  those  who  might  be  admitted 
as  conqjetitors. 

Reward  in  its  own  nature  is  a pood:  all 
competitors  think  so,  and  that  a balance  of 
good  remains  even  after  deducting  the  evil  of 
that  labour,  whatever  it  be,  wbieli  is  expend- 
ed in  the  performance  of  the  service,  or  tliey 
would  not  be  competitors.  He  wlio  lias  the 
disposal  of  the  reward  thinks  so,  or  he  would 
neither  offer  it,  nor  be  so  anxious  as  be  some- 
times is  to  secure  it  for  those  to  wlioiii  be 
wishes  to  give  a preference.  But  when  there 
is  no  special  re.ason  to  the  contrary,  why 
should  not  all  the  incinhers  of  a state  have 
a chance  of  obtaining  the  goods  to  be  distri- 
buted in  that  state  ? To  exclude  any  man 
from  any  chance  be  might  liave  of  bettering 
himself,  is  at  best  a hardship  : if  no  special 
reason  can  be  given  for  it,  it  is  injustice,  and 
one  of  those  species  of  injustice  wliieli,  if  ad- 
ministered on  pretence  of  delinquency,  would 
openly  bear  the  name  of  punislnnent. 

It  may  be  objected,  that  if  a free  competi- 
tion were  allowed,  “ the  number  of  competi- 
tors would  be  very  great,  while  tlie  reward 
being  confined  to  one,  or  to  a very  small  nuni- 
ber,  one  only  will  be  paid  for  liis  labour ; tlio 
lot  of  the  rest  would  be  lost  laliour  and  dis- 
appointment : that  the  public  would  be  losers, 
by  their  labours  being  diverted  fioiii  services 
of  greater  utility,  and  that  the  service  woubl, 
witlioiit  this  competition, be  performed  in  a suf- 
ficient degree  of  perfection,  or  if  [H'rformed  in 
any  biglier  degree,  would  be  of  no  further  use.” 

'I’lie  following  considerations  may  serve  as 
a reply  to  those  objections.  "WHiifrc  there  is 
mulling  more  than  the  mere  loss  of  labour 
to  those  who  can  afford  to  lose,  it,  or  of  any 
thing  else  to  those  who  can  afford  to  part 
witli  it,  the  possible  nmount  of  niisehicf,  be 
it  wliat  it  may,  can  afford  no  sullicient  reason 
for  narrowing  eonipetition.  If  (liere  be  the 
pain  of  disappointment  after  trial,  there  has 
iieen  the  pleasure  of  expectation  before  trial; 
and  the  latter,  there  is  reason  to  believe,  is 
upon  an  average  imidi  greater  than  the  for- 
mer. The  pleasure  is  of  longer  continuance, 
it  fills  a larger  spare  in  the  mind : and  the 
larger,  tlie  longer  it  continues.  The  pain  of 
disappointment  comes  on  in  a moment,  and 
gives  place  to  the  first  dawning  of  a new 
hope,  or  is  driven  out  by  other  cares.  If  it 
be  true,  that  the  principal  part  of  happiness 
consists  in  hope,  and  that  but  few  of  our 
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hopes  are  completely  realized,  it  would  be 
necessary,  that  men  might  be  saved  from  dis- 
appointment, to  shut  them  out  from  joy. 

It  may  further  be  observed,  that  the  liberty 
of  competition  seldom  includes  so  many  as,  if 
considered  with  regard  to  the  particular  na- 
ture of  the  service,  it  would  seem  to  include. 
Where  it  is  not  restrained  by  institution,  it 
is  often  restrained  by  nature,  and  that  some- 
times within  very  narrow  bounds.  Services 
depending  on  opportunity,  are  confined  to 
those  to  whom  fortune  shall  have  given  the 
opportunity;  — services  depending  on  science 
or  on  art,  arc  routined  to  those  whom  educa- 
tion and  practice  have  familiarized  witli  the 
science  or  the  art ; — services  depending  on 
station,  arc  confined  to  one,  or  to  the  few, 
if  there  be  more  than  one,  wlio  at  the  time 
in  question  are  invested  with  that  station. 
Thus  the  objection  derived  from  the  too 
great  number  of  competitors  is  almost  always 
without  foundation. 

It  also  often  happens,  that,  independently 
of  the  reward  given  to  the  successful  candi- 
date, the  service  even  of  the  unsuccessful 
pays  itself.  This  is  more  particularly  apt  to 
be  the  case  with  regard  to  services  of  indefinite 
excel hmee  w'hieh  depend  on  skill.  Some  de- 
velope  their  talents  — others  obtain  notoriety; 
one  discourse  obtains  the  reward  — tw'enty 
candidates  have  improved  their  minds  in  en- 
deavouring to  obtain  it.  The  athletic  exer- 
j^cises,  which  on  such  a vast  variety  of  occasions 
were  celebrated  throughout  ancient  Greece, 
to  liavi!  lei  n open  to  all  comers  : it  was 
but  one  a.t  each  game  that  could  obtain  the 
prize  ; but  even  the  unsuccessful  combatants 
found  a sort  of  stibordinate  advantage  in  the 
reputation  of  having  contended,  and  in  the  ad- 
vances made  by  them  in  those  energies,  which 
at  that  time  of  day  gave  distinguished  lustre 
to  every  one  who  excelled  in  them. 

It  may  even  happen,  that  the  service  of 
the  successful  shall  be  no  object,  and  (hat  the 
services  looked  to  on  the  part  of  him  who  in- 
stitutes the  reward  shall  be  those  which  are 
performed  by  the  unsuccessful.  The  Grecian 
games  just  mentioned,  may  be  taken  as  an 
example.  The  strength  of  the  successful 
combatant  was  no  sensible  advantage  to  the 
country:  the  object  aimed  at  was  tlie  encou- 
ragement of  personal  prowess  and  skill.  In 
this  country,  the  prizes  given  at  horse-races 
have  a similar  sort  of  ohject.  From  the  few' 
horses  who  win,  the  public  may  reap  no  par- 
ticular advantage  ; but  tlie  borses  which  are 
beaten,  or  never  contend  for  tlie  prize,  are  im- 
proved by  the  emulation  to  which  it  has  given 
birth. 

lly  the  English  Government,  very  ample 
rewards  are  offered  to  him  who  shall  disco- 
ver the  most  perfect  and  practicable  mode  of 
ascertaining  a ship’s  longitude  at  sea.  One 
eftect  of  this  reward  is  to  divert  from  their 
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employments  a multitude  of  artists  and  sta. 
dents  in  various  branches  of  physical  science, 
of  whom  a few  only  can  have  any  recompense 
for  their  expense  and  labour.  To  pay  all 
that  would  try,  might  probably  be  impracti- 
cable ; but  the  benefit  of  the  service  appears 
to  coiinlerhalance  this  inconvenience  ; and  in 
point  of  fact,  the  persons  who  can  suppose 
themselves  qualified  to  contend  in  such  a 
race  are  so  few,  that  this  inconvenience  can 
scarcely  be  very  considerable.  Were  tlie  same 
reward  to  be  given  for  running,  boxing,  or 
wrestling,  the  common  businesses  of  life 
would  bo  deserted,  and  all  the  world  would 
become  runners,  boxers,  and  wrestlers. 

Amongst  the  Atlienians,  rewards  not  vastly 
inferior,  considering  the  ditfercnce  in  the  va- 
lue of  money  and  the  common  rate  of  living, 
were  actually  given  to  such  athletic  exercises. 
But  the  Atlienians  were  as  much  in  the  riglit 
so  to  do,  as  we  should  be  in  tlie  wrong  to 
imitate  them.  In  those  days,  when  siiccc.-s 
in  war  depended  almost  entirely  upon  bodily 
address  and  vigour,  encouraging  the  perfor- 
mance of  these  exercises  was  disciplining  an 
army  ; and  the  national  wealth  could  sufi’er 
little,  since  the  labours  of  agriculture  were 
chielly  carried  on  by  slaves. 

The  advantages  resulting  from  the  most 
unlimited  freedom  of  competition  therefore 
are  — 1.  Chance  of  success  increased  accord- 
ing to  the  number  of  competitors ; 2.  Chance 
of  the  highest  success  increased  by  invigora- 
ting the  increased  effort  of  each  competitor; 
3.  Equality  established;  4.  Number  of  works 
multiplied  ; 5.  Latent  talents  developed. 

Application  of  the  above  principle. 

The  cases  to  which  this  principle  inuy  he 
applied  are  much  more  extensive  tliaii  might 
at  first  view  be  imagined  : it  covers  a great 
part  of  the  field  of  legislation  ; it  may  be 
ajij'lied  to  ecclesiastical,  to  fiscal,  to  adini- 
iiistrativc,  and  to  coiislitntioiial  laws. 

Tills  rule  is  in  direct  opposition  to  the 
fundamental  principle  of  Hindoo  legislation. 
Ill  tliat  country,  every  man  belongs  to  a caste 
from  wbicli  lie  cannot  separate  hims'jlf.  'I'o 
each  caste  belongs  the  exercise  of  certain 
professions  : (here  is  a caste  of  learned  men, 
a caste  of  warriors,  and  a caste  of  labourers. 
Emulation  is  thus  reduced  within  tin;  nar- 
rowest bounds,  and  the  energies  of  the  people 
are  stilled. 

'I’liis  principle  is  opposed  to  those  eccle- 
siastical regulations,  by  which  all  who  refuse 
to  sign  certain  articles  of  belief,  or  refuse  to 
pronounce  a certain  number  of  words  coneer- 
niiig  theological  subjects,  are  excluded  from 
certain  professions.  The  greater  the  niimher 
of  individuals  thus  excluded,  the  greater  the 
loss  sustained  by  the  diinimitioii  of  compe- 
tition in  the  performance  of  those  service.s. 

This  principle  is  indirect  conUadiction  to 
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a nmlfitadeof  fiscal  ami  iidiiiiiiistrative  laws, 
estaSlisliiii;,'  e.xclusive  inivilcges  in  favour  of 
certain  branches  of  commerce  and  trade  ; fi.v- 
ing  the  price  of  commodities,  and  the  places 
at  whicli  they  are  to  he  bought  and  sold ; 
prohibiting  the  entry  or  the  exit  of  various 
productions  of  agricuitiire  or  of  manufactures. 
These  are  so  many  expedients  limiting  compe- 
tition, and  are  inj  urious  to  the  national  wealth. 

The  father  of  political  economy  has  from 
this  principle  in  a manner  created  a new 
science  : the  application  he  has  made  of  it  to 
the  laws  relating  to  trade,  has  nearly  exhaust- 
ed the  subject.* 

By  two  opposite  competitions,  prices  arc 
fixed.  Competition  among  the  purchasers 
secures  to  the  producers  a sulficient  compen- 
sation for  the  outlay  of  their  capital  and  la- 
bour : competition  among  the  sellers,  serving 
a-  a counterpoise  to  the  otlier,  produces  a 
cheap  market,  and  reduces  the  prices  of  com- 
modities to  the  lowest  sum  for  which  it  is 
worth  while  to  produce  them.  The  difference 
between  a low  price  and  a high  price  is  a re- 
ward offered  to  the  purchaser  by  one  seller 
for  the  service  he  will  render  to  him,  by  grant- 
ing what  remains  to  be  gained,  to  him  instead 
of  to  his  competitor  who  requires  more. 

In  all  trades,  and  in  all  arts,  com|)etition 
secures  to  the  public,  not  only  the  lowest 
price  but  the  best  work.  Whatever  degree 
of  superiority  is  possessed  by  one  commodity 
over  another  of  the  same  description,  meets 
with  its  reward  either  in  the  quantity  sold, 
or  in  the  price  at  which  it  is  sold. 

As  to  stores  of  every  description  of  which 
the  public  stands  in  need,  why  is  not  the 
competition  left  open  to  all  who  may  choose 
to  undertake  the  supply?  It  is  not  difficult 
to  find  the  determining  rea.soii ; it  is  more 
convenient  to  serve  a friend,  a dependent,  or 
a partizan,  than  a person  unknown,  or  per- 
haps aji  enemy.  But  this  is  not  an  avowable 
reason  : for  the  public,  some  other  must  be 
sought.  Open  competition  would,  it  is  said, 
proiluce  a multitude  of  rash  contractors. 
The  terms  in  appearance  most  advantageous 
to  government  would  commonly  be  offered 
by  some  rash  adventurer,  who,  in  the  end, 
would  be  found  unable  to  fulfil  his  engage- 
ments. When  the  time  came  for  the  per- 
formance of  his  part  of  the  contract,  the 
stores  in  question  would  not  be  provided,  and 
the  service  would  suffer  irreparable  injury. 
It  is  important  that  the  men  with  whom  we 
deal  should  be  well  known.  In  some  cases, 
these  reasons  may  not  be  without  foundation, 
but  they  are  most  frequently  illusory. f 

• Wealth  of  Nations. 

•f-  The  following  is  the  general  outline  of  an 
arrangement  by  which  all  the  above  difficulties 
would  be  effectually  removed  : — Unlimited  com- 
petition ; with  power  to  the  minister,  or  to  any 
competent  autliority,  to  reject  tlie  offer  which 
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The  very  nature  of  the  reward  may  some- 
times render  it  necessary  to  depart  from  the 
system  of  competition.  It  is  not  every  office 
that  can  be  offered  to  every  one  disposed  to 
undertake  it.  Ought  the  education  of  a 
prince  to  be  offered  to  him  who  writes  the 
best  treatise  upon  that  education?  No:  such 
an  otliee  requires  qualities  and  virtues,  and 
particularly  a knowledge  of  the  world,  which 
might  not  be  possessed  by  the  philosopher 
who  had  resolved  the  problem. 

Ought  the  office  of  master  of  the  mint  to  be 
offered  to  any  one  who  produces  the  best  die? 
No:  this  important  duty  requires  a probity,  an 
exactness,  a habit  of  regularity,  which  has  no 
connexion  with  manual  skill.  This  is  a rea- 
son, and  the  only  reason,  for  not  offering  such 
offices  to  all  the  world  ; but  it  is  no  reason 
for  not  attaching  to  this  service  another  re- 
ward, to  wliich  all  the  world  might  aspire. 

Some  services,  which  are  not  directly  sus- 
ceptible of  open  competition,  are  so  indirectly  ; 
that  is,  by  making  the  competition  consist  in 
the  performance  of  some  preliminary  service, 
the  execution  of  which  may  serve  as  a test  of  a 
man’s  ability  to  perform  the  principal  service. 
This  is  what  is  done  in  the  case  of  extensive 
architectural  works,  wlien  artists  are  invited 
to  give  in  their  plans  and  their  models : this 
is  all  that  the  nature  of  the  service  allows  of.  J 

ought  according  to  the  general  rule  to  be  accept- 
ed: power  also  to  the  offerer  to  call  upon  the 
minister,  or  competent  authority,  to  assign  their-# 
reasons  for  such  rejection.  VFlien  aU  this  is  done 
publicly,  no  attempt  would  be  made  to  reject  the 
offer  of  a man,  who,  together  with  his  sureties, 
was  known  to  be  perfectly  responsible. 

A praise  to  which  one  of  the  most  celebrated 
ministers  in  England  is  justly  entitled,  and  about 
which  there  is  no  difference  of  opinion,  is  the 
having,  with  more  consistency  than  any  of  his 
predecessors,  followed  this  princi|)le.  IVIr.  Pitt 
divested  himself  of  this  source  of  influence,  so 
dear  to  ministers,  and  opened  a free  competition 
for  all  contracts  and  all  loans.  It  is  unnecessary 
to  point  out  the  advantages  resulting  from  this 
just  and  liberal  policy  : they  are  known  to  all  the 
world  ; and  the  example  set  by  him  has  been  a 
law  to  his  successors. 

J Some  years  ago,  it  w'as  thought  desirable  to 
have  a general  Index  made  to  the  Journals  of  the 
House  of  Commons : for  if  it  be  not  yet  desirable 
to  have  the  laws  themselves  methodised,  it  has 
however  been  thought  desirable  to  methodise  the 
history  of  the  proceedings  of  this  branch  of  the 
legislature.  It  was  an  undertaking  of  very  con- 
siderable difficulty,  both  in  con.siueration  of  its 
magnitude,  and  the  variety  of  matter  it  embraced. 
How  were  fit  persons  to  be  sclccteil  for  it?  Com- 
petition, in  the  usual  mode,  could  not  have  been 
enijiloyed.  The  legislature  could  not  say  to  men 
of  letters,  — M'ork,  ami  the  best  workman  shall  be 
rewarded.  Who,  uncertain  of  being  paid  for  .1, 
would  have  devoted  his  life  to  so  repulsive  an 
employment  ? The  course  taken  was  this ; — the 
work  was  put  into  the  hands  of  four  men  of  let- 
ters, selected  one  knows  not  how,  nor  by  whom, 
nor  why.  The  work  w::s  divided  amongst  them, 
in  such  sort  that  each  of  them  received  to  his 
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When,  some  years  ago,  it  was  designed  to 
erect,  in  the  neighbourhood  of  London,  at 
the  piildic  expense,  a Penitentiary  House,  the 
inode  of  unlimited  competition  was  adopted, 
in  order  to  obtain  plans  for  it.  The  super- 
intendents received  sixty-five  plans,  from 
among  which  they  had  an  opportunity  of 
milking  a selection,  instead  of  the  one  which 
they  would  have  received,  had  the  system  of 
favouritism  been  pursued.  If,  without  re- 
ward, a plan  superior  to  the  best  of  those  thus 
obtained  has  since  been  devised,  it  may  be 
attributed  to  the  share  which  chance  has  in 
every  new  invention ; the  offer  of  a reward 
may  accelerate  the  developement  of  new 
ideas. without  enabling  an  individual  to  com- 
plete the  arrangement  of  his  plans  at  ii  given 
moment. 

When  the  British  parliament  offered  a re- 
ward of  £20,000  for  the  discovery  of  a mode 
of  finding  the  longitude,  they  were  not  guilty 
of  the  absurdity  of  confining  the  competition 
to  the  professors  of  natural  philosophy  and 
astronomy  at  Oxford  and  Cambridge.  To  re- 
solve the  problem  of  the  best  system  of  legis- 
lation, is  more  important  and  more  difiicult. 
Why,  in  mixed  governments,  has  it  been 
hitherto  confined  to  the  members  of  the  legis- 
lative body,  and  in  monarchies,  to  the  chan- 
cellor ? The  determining  reason  is  abundantly 
clear;  Those  who  are  in  possession  of  the 
power — those  to  whom  it  belongs  to  propose 
this  problem,  are  ashamed  to  make  a public 
avowal  of  their  own  incapacity  to  solve  it; 
they  carefully  avoid  all  acknowledgments  of 
their  own  incapacity  or  indolence  ; they  are 
willing  that  their  labours  should  be  rendered 
as  little  burdensome  as  possible,  by  following 
the  ordinary  routine,  and  not  that  they  should 
be  increased  by  the  exhibition  of  the  neces- 
sity of  reform.  In  a word,  they  desire  not  to 
be  advised,  but  to  be  obeyed.  While  sub- 
ject to  the  influence  of  such  circumstances,  it 
can  be  considered  no  matter  of  surprise  that 
they  should,  as  far  as  possible,  have  made 
the  science  of  legislation  an  e.xclusivc  mono- 
poly. The  interests  of  human  nature  cry 
aloud  against  this  contemptible  jealousy.  The 
problem  of  the  best  system  of  laws  ought  to 
oc  proposed  to  the  whole  woild  : it  belongs 
to  the  whole  world  to  solve  it. 

share  such  and  so  many  volumes,  according  as  he 
was  most  in  favour.  The  result  has  been  four 
indexes  instead  of  one,  all  of  them  materially 
varying  in  method  and  comjdetcness,  and  ren- 
dering unavoidable  the  great  inconvenience  of 
consulting  four  volumes  instead  of  one.  If  a 
plan  analogous  to  that  employed  in  the  case  of 
architectural  works  had  been  adopted,  the  course 
taken  would  have  been  to  advertise  a premium 
for  the  best  essay  on  the  art  of  index -making,  and 
particularly  as  applied  to  the  work  in  question. 
As  a still  further  security,  an  index  to  one  volume 
might  have  been  required  by  way  of  specimen  ; 
and  to  him  who  gave  tlie  greatest  satisfaction 
u])on  both  these  points,  the  conduct  of  llic  work 
sliouhl  liu\c  been  conitnitut!. 


Frederic  the  Great  twice  attempted  to 
make  a general  reform  in  the  laws  of  his 
kingdom;  both  times  he  applied  to  a single 
cliancollor.  The  first  of  them,  too  content- 
ed with  himself  to  suspect  he  could  stand  in 
need  of  assistance  from  others,  produced  a 
work  tlie  most  insignificant  of  any  which  has 
appeared.*  The  second,  M.  Von  Carmer, 
after  having  completed  his  labours,  acted  very 
differently,  and  much  better:  before  it  re- 
ceived the  authority  of  a law,  he  presented 
it  to  the  public,  with  an  invitation  to  learned 
men  to  communicate  to  him  their  observa- 
tions upon  it ; seconding  his  invitations  by 
the  offer  of  rewards.  It  is  with  regret  that 
1 am  constrained  to  ask,  why  did  not  he,  u lio 
had  in  this  resjiect  thus  far  surpassed  all  hi.s 
predecessors,  act  still  more  nobly?  Why  only 
a.sk  for  criticism  upon  a given  ivork? — why 
not  ask  for  the  work  itself?  Why  limit  the 
invitation  to  Germans  alone,  as  though  there 
were  no  genius  out  of  Gei  many? — why  limit 
the  reward  to  a sum  below  the  price  of  those 
snuff-boxes  which  are  presented  to  a foreign 
minister,  for  the  service  he  performs  in  (le- 
parting  when  he  is  recalled.  The  richest  dia- 
mond in  his  master’s  crown  would  not  have 
been  too  great  a reward  for  him  who  should 
thus  have  given  to  all  the  others  a now'  and 
before-unknown  splendour. 

On  different  occasions,  public-spirited  in- 
dividuals and  societies  have  endeavoured  to 
supply,  from  their  slender  resources,  the  ne- 
glect of  governments,  and  have  offered  larger 
rewards  than  the  chancellor  of  the  Great 
Frederic.  That  which  they  could  not  offer, 
and  which  it  did  not  depend  upon  them  to 
offer,  was  the  reward  which  the  minds  best 
adapted  for  the  accomplishment  of  such  an 
undertaking  would  esteem  above  every  other  : 

I mean,  the  assurance  that  theirlabours  would 
he  judged  by  those  who  could  give  them  au- 
thority— who  could  make  them  useful. 

In  conclusion,  I do  not  say,  that  with  re- 
gard to  certain  services,  siilficient  reasons 
may  not  be  found  for  altogether  cxeliiding 
competition,  but  that  in  every  such  case  these 
reasons  ought  to  be  ready  to  he  rendiTcd, 
otherwise  it  ought  to  be  lawful  to  conclude 
that  they  do  not  exist. f 

* Some  extracts  from  it  may  be  seen  in  the 
Manual  of  Political  Economy. 

-|-  Witii  reference  to  con.stitutional  law.  here- 
ditary succession  to  the  throne  is  established,  to 
prevent  the  competition  of  many  pretenders.  It 
is  the  principal  exception  to  the  principle,  and 
the  most  easily  justified. 

Another  species  of  inheritance,  of  which  the 
Egyptians  bad  given  an  example,  and  which  the 
Indians  have  adopted,  has  found  admirers  even  in 
our  day.s.  I refer  to  hereditary  professions  in  par- 
ticular families,  where  they  can  neither  have  two, 
nor  change  their  first.  “ Par  ce  nioyen,”  says 
Bossuet,  “ tous  les  arts  venaient  a leur  perfection  j 
on  faisait  mieux  ce  qu’on  avait  toujours  vu  faire, 
ct  ii  cpioi  Ton  s’etait  uniquement  excrcc  dcs  son 
enfance.” — Eiscours  tnir  I' Histoire  U niversetle. 
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RF.WAUDS  I'OU  VIlflLC. 

IIrc.t.ari.v  accuses  modern  leijislators  of  in- 
diHercnce  to  this  subject.  “ Pmiisliinciits,” 
says  be,  “ and,  in  many  instances,  unduly  se- 
vere punishments,  are  providLul  for  crimes; 
for  virtue  there  are  no  rewards.”  'J’licsc  com- 
plaints, repeated  by  a multitude  of  writers, 
arc  matter  of  coininon-place  dcclainution. 

So  long  as  they  are  confined  to  general 
terms,  tlie  subject  preseiits  no  difficulty;  — 
hut  wlicn  an  attempt  is  made  to  remove  the 
ground  of  complaint,  and  to  frame  a code  of 
remuneratory  laws  for  virtue,  howgreat  is  the 
diin-rence  between  what  has  been  asserted  to 
be  (h'sirable,  atul  what  is  possible  ! 

Virtue  is  sometimes  considered  as  an  act, 
sometimes  as  a disposition:  when  it  is  exhi- 
bited by  a positive  act,  it  conl'ers  a service  ; 
when  it  is  considered  as  a disposition,  it  is  a 
chance  of  services.  Apart  from  this  notion  of 
service,  it  is  impossible  to  tell  wherein  virtue 
consists.  To  form  clear  ideas  concerning  it,  it 
must  altogether  be  referred  to  the  principle  of 
utility,  utility  is  its  o6ycc/,  as  well  as  its  mot/ec. 

After  having  thus  far  spoken  oli  servicca  to 
be  rewarded  — that  is,  of  manifest  and  public 
acts  which  fall  not  within  the  line  of  ordinary 
actions  — it  remains  to  be  shown,  in  relation  to 
virtue,  — ].  What  cannot  be  accomplished  by 
general  rewards ; 2.  What  it  is  possible  to 
accomplish,  either  by  particular  institution,  or 
occasional  reward.* 

1.  We  may  observe,  in  the  first  place,  that 
tho.=e  civil  virtues,  which  are  most  important 
to  the  welfare  of  society,  and  to  the  preser- 
vation of  the  human  race,  do  not  consist  in 
striking  e.x()loits,  which  carry  their  own  proof 
with  them,  but  in  & train  of  daily  actions,  in 
an  uniform  and  steady  course  of  conduct,  re- 
sulting from  the  habitual  disposition  of  (he 

Robertson,  in  his  Hisloriatl  Ucsvnrvhcs  rc- 
syivctiny  India,  ha.s  warndy  a;i]>roved  the  insti- 
tution of  ca.stes,  and  hereditary  professions.  He 
allows,  however,  that  this  system  may  hinder  the 
exertions  of  genius.  “ But  the  arrangements  of 
civil  government,”  says  he,  “ are  made,  not  for 
what  is  extraordinary,  but  for  what  is  common  ; 
not  for  the  few,  but  for  toe  many.” — .dpprndi.v. 

If  we  look  at  a single  art  in  Europe  — tliat  of 
painting,  for  instance — its  history  will  .show,  that 
very  few  artists  have  been  born  in  a jtainting 
room.  Among  a liundred  of  the  most  celebrated 
painters,  it  will  be  found  that  Raphael  alone  had 
a father  who  handled  the  pencil.  “ Invito  patre 
sidera  verso,"  was  the  device  of  the  illustrious 
Bernouilli,  who  could  only  study  a,stronomy  in 
secret,  and  in  opposition  to  the  autliority  of  his 
father Dumont. 

• This  will. partly  form  an  application  of  tlie 
principles  laid  down  in  Chapter  VII.  Punitioii 
and  liemuneration  — their  relations.  Mr.  15en- 
tham,  apparently  not  having  believed  it  necessary 
to  enter  into  this  detail,  I have  attempted,  by  this 
chapter,  to  supply  this  omission,  if  it  were  one. — 
Note  by  Dumont. 
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mind.  Hence  it  is  precisely  because  these 
virtues  are  connected  with  the  whole  coinse 
of  our  exi.steiice,  (bat  tbey  are  incupable  of 
being  made  the  objects  ot  the  rewards  of  in- 
stitution. It  is  impossible  to  know  what 
liariiciibir  fact  to  select,  at  what  period  to 
retpiirc  the  proof,  to  what  particidar  circum- 
stance to  attach  the  di.-tinetion  of  reward. 

2.  Add  to  these  diliieulties,  tliat  of  fin-ding 
a suitable  reward  which  shall  he  ngi’ocable  to 
those  for  whom  it  is  designed.  'I'lie  modesty 
and  delicacy  of  virtue  would  be  wounded  by 
(be  formrdities  necessary  to  the  [iiiblic  proof 
of  its  existeiice.  It  is  fostered  by,  ami  pe  haps 
depends  upon  esteem : hut  this  is  a secret 
which  it  seeks  to  hide  from  itself,  and  those 
prizes  for  virtue  which  seem  to  siiiipose  that 
comsciencc  is  biuikrupt,  would  not  he  accepted 
by  the  rich,  nor  even  sought  after  by  the  most 
worthy  among  the  poor. 

3.  Every  virtue  produce.?  advantages  which 
arc  peculiar  to  itself:  probity  inspires  confi- 
dence in  all  the  relations  of  life;  industry 
leads  on  to  independence  and  we:iltb;  bene- 
volence is  the  source  of  kindly  atfections;  — 
and  tbougb  these  advantages  arc  not  always 
reaped,  they  generally  follow  in  the  natural 
course  of  events.  Their  ciycct  is  much  uuire 
steady  and  ccriain  than  (hat  of  factitious  re- 
ward, wliicb  is  necessarily  subject  to  many 
imperfections. 

In  the  reign  of  Louis  XIV.  a trcittisc  was 
published  — “ (3n  the  Fulsilij  oflliimaii  1 ir- 
tnes.”  Wliat  is  singular,  and  (lie  aatlior 
probably  never  suspected  is,  that  by  some 
slight  alterations  it  would  be  easy  to  convert 
tliis  work  into  a tretitisc  on  their  rcali'i/.  The 
autlior  appi-ars  to  have  considered  them  as 
false,  because  they  were  founded  upon  reci- 
procal interest — ^ because  their  object  is  hap- 
piness, esteem,  security,  and  tlie  peaceable 
enjoyment  of  life  — because  men  in  their  mu- 
tual intercourse  settle  with  each  other  for 
their  reciprocal  services.  But  without  those 
felicitous  efi’ccts,  what  would  virtue  bo?  In 
■what  consists  it.?  renliii/9  What  would  it  have 
to  recommend  it?  How  would  it  be  distin- 
guished from  vice?  'I'liis  basis  of  interest, 
which  to  this  author  appears  to  have  rendered 
it  false,  is  precisely  that  which  gives  it  a true 
and  solid,  and  we  may  add.  an  immutahle 
existence;  for  no  other  source  of  bapiiiness 
can  be  imagined. f 

But  if  the  most  important  class  of  vii  tues 
are  already  proviiled  with  sufficient  motives 
to  lead  to  their  performance,  either  in  the  suf- 
ferings they  prevent,  or  in  the  advantages  to 
wliich  they  give  birth,  is  it  not  supcrlluous 
to  add  factitious  motives  ? The  interference 


•h  The  writer  above  alluded  to,  like  all  ascetics 
unskilful  in  reasoning,  injures  the  religion  it  was 
his  object  to  serve.  How  strong  an  argument  may 
we  not  derive  from  this  coincidence  between  prac- 
tical morality  and  happiness,  in  proof  of  design 
on  the  part  of  the  supreme  legislator! 
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of  legislators  is  useful  only  in  supplying  the 
defieiency  of  natural  motives. 

4.  What  would  be  our  condition  were  things 
in  a dilferent  state?  — were  it  necessary  to 
invite  men  to  labour,  honesty,  benevolence, 
and  all  the  duties  of  their  several  conditions, 
by  means  of  fictitious  reward  ? Pecuniary  re- 
wards, it  is  evident,  it  would  be  impossible  to 
bestow.  Honour,  it  is  true,  remains;  but  how 
would  it  be  practicable  to  create,  in  the  shape 
of  honour,  a sullicient  fund  of  reward  for  the 
generality  of  human  actions?  The  value  of 
these  rewards  consists  in  their  rarity:  so  soon 
as  they  arc  eoinmon,  their  value  is  gone. 

In  this  case,  as  in  so  many  other  cases, 
there  is  an  analogy  hctii  een  rewards  and  pu- 
nishments. It  is  an  imperfection  common  to 
both  these  sanctions,  that  they  are  applicable 
to  actions  alone,  and  exercise  only  a distant 
a!id  indirect  influence  upon  the  habits  and 
dispositions  which  give  a colour  to  the  whole 
course  of  life.  Thus,  rewards  cannot  be  insti- 
tuted for  parental  kindness,  conjugal  fidelity, 
adherence  to  promises,  veracity,  gratitude, 
and  pity:  legal  punishments  cannot  he  as- 
signed to  ingratitude,  Itardness  of  heart,  vio- 
lations of  friendly  confidence,  malice  or  envy, 
— in  a word,  to  all  those  vicious  dispositions 
which  [uoduce  so  much  evil  before  they  have 
broken  out  into  those  crimes  which  are  cog- 
nizable before  legal  tribunals.  The  two  sys- 
tems are  like  imperfect  scales,  useful  only  for 
weighing  bulky  commodities  ; and  as  an  in- 
dividual, whose  life  has  been  less  guilty  than 
that  of  a man  of  a hard  and  false  heart,  is  pu- 
nished for  a single  theft,  there  is  also  often  a 
necessity  of  rewarding  a certain  distinguished 
service,  performed  by  a man  who  is  otherwise 
little  entitled  to  esteem. 

Thus,  in  regard  to  the  moral  virtues  which 
constitute  the  basis  of  daily  conduct,  (here  is 
no  reward  which  can  be  applied  to  them  by 
general  institution.  All  that  it  is  possible  to 
do  is  limited  to  seizing  U[ion  those  striking  ac- 
tions, readily  susceiitihle  of  proof,  which  arise 
out  of  extraordinary  circumstances,  as  oppor- 
tunities of  conferring  occasional  rewarils. 

Reward-  of  this  nature  cannot  be  bestowed 
periodically  : the  occasions  for  performing 
eminent  services  do  not  regularly  recur.  It 
is  the  action,  and  not  the  date  in  the  alma- 
nack, wdiich  ought  to  occasion  the  reward. 
The  French  Academy  aimnally  bestowed  a 
prize  upon  the  individual  who,  among  tiie 
indigent  classes,  had  performed  the  most  vir- 
tuous action.  The  judges  had  always  one 
prize  to  bestow,  and  they  had  but  one.  They 
must  occasionally  have  experienced  regret  at 
leaving  unrew'arded  actions  of  merit  equal  to 
that  wliieh  gained  the  reward,  and  sometimes 
at  being  obliged  to  reward  an  action  of  an  or- 
dinary description.  Besides,  by  the  periodical 
return  of  the  distribution,  tliis  prize  would 
soon  be  rendered  an  obj“<’t  of  routine,  and 
cease  to  attract  attention. 


The  institution  of  La  Rosicre  de  Salcnri/ 
may  be  produced  in  answer  to  the  above  ob- 
servations : but  it  should  be  remembered, 
that  a village  institution  is  of  a dilferent  na- 
ture. The  more  limited  a society,  the  more 
closely  may  its  regulations  be  made  to  re- 
semble those  of  domestic  government ; — in 
which,  as  we  have  already  seen,  reward  may 
be  ap[)licd  to  almost  every  purpose.  It  is  thus 
that  annual  prizes  may  be  established  for 
agility,  skill,  strength  — for  every  other  rpia- 
lity  which  it  nay  he  desirable  to  encourage, 
and  of  which  the  rudiments  ahvays  exist. 
There  is  not  a village  in  Switzerland  wdiich 
docs  not  distribute  prizes  of  this  nature  for 
military  exercises  : it  is  an  expedient  for  con- 
verting the  duties  and  services  of  the  citizens 
into  /i'tc.s.  Geneva,  wdiilst  it  was  a republic, 
had  its  naval  king  — its  king  of  the  arque- 
buss  — its  commander  of  the  bow  — its  king  of 
the  cannon.  The  conqueror,  during  the  year 
of  his  reign,  enjoyed  certain  privileges,  little 
costly  to  the  state  ; the  public  joy  marked 
the  return  of  these  national  exercises,  which 
placed  all  the  citizens  under  the  eyes  of  their 
grateful  country.  La  Rosivre  de  Salciic;/, 
designed  to  honour  virtues  which  ought  to 
be  perpetuated  and  renewed  from  generation 
to  generation,  might  have  a periodical  return, 
like  the  roses  of  summer. 

The  Humane  Society,  established  in  Eng- 
land for  the  purpose  of  affording  as.-istance 
to  persons  in  danger  of  drowning,  and  pro- 
viding the  means  of  restoration  in  cases  of 
suspended  animation,  distributes  prizes  to 
those  who  have  saved  any  individual  from 
death.  In  this  rase,  the  reward  is  not.  as 
in  the  French  Academy,  confined  to  the  in- 
digent class  alone  : men  of  the  first  rank 
w'ould  consider  it  an  honour  to  receive  a 
medal  commemoiative  of  so  noble  an  action. 
Besides,  the  mode  of  conferring  these  rewards 
1 has  not  been  dramatised  ; the  retired  habits 
of  virtue  have  been  consulted  ; there  is  no 
public  exhibition  to  which  it  is  dragged,  to 
be  confounded  or  humiliated.  Greater  edat 
might,  however,  without  adding  to  the  thea- 
trical effect,  be  given  to  these  rewards,  were 
an  efficient  report  made  of  them  to  the  king 
and  both  houses  of  parliament. 

An  institution  of  a similar  nature,  for  the 
I’eward  of  services  rendered  in  cases  of  fire, 
shipwreck,  and  all  other  possible  accidents, 
would  still  further  contribute  to  the  culti- 
vation of  benevolence ; and  these  noble  ac- 
tions, brought  in  the  same  manner  under  the 
eyes  of  the  legislators,  and  inscribed  in  their 
journals,  would  acquire  a publicity  of  much 
less  importance  to  the  honoured  individual 
than  to  society  in  general. 

Indeed,  though  the  reward  applies  only  to 
one  particular  action,  the  princi(>al  object 
designed  is  the  cultivation  of  those  disposi- 
tions which  such  act  ions  indicate  : and  this 
can  only  he  accomplished  by  the  publicity 
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wiiicli  is  given  to  llic  example,  and  the  pub- 
lic esteem  and  linnour  in  which  it  is  held. 

When,  upon  the  site  of  the  prison  which 
had  been  the  scene  of  an  exalted  instance  of 
filial  piety,  the  Romans  erected  a teoiple, 
they  inculcated  a noble  lesson  : they  pro- 
claimed their  re.spcct  for  one  of  the  tunda- 
inenfal  virtues  of  their  republic.* 

Imlependcntly  of  these  eminently  merito- 
rious and  always  rare  actions,  government.s 
iniisht  render  'puhlicttn  subservient  to  the 
|)(jrfcclion  of  a great  variety  of  services,  in 
the  jicrfornmnce  of  which  the  regular  dis- 
diaige  of  duty  is  more  important  than  the 
display  of  extraordinary  virtues.  This  pro- 
ject might  be  realized  by  the  formation  of  a 
conniaralive  table  of  the  suborilinate  admi- 
nistrations of  cities,  parishe.s,  or  counties. 
'I'his  table  would  require  to  be  renewed  at 
fixed  periods,  and  might  be  made  to  .-how 
wliich  districts  were  most  exact  in  the  pay- 
ment of  taxes  — in  which  the  fewest  crimes 
had  Iieen  committed  — in  which  useful  esta- 
blishments had  been  formed — in  which  the 
most  liberal  exertions  had  been  made  for  the 
relief  of  calamity  — what  hospitals  had  been 
conducted  with  the  greatest  economy,  and 
liad  been  most  successful  in  tbe  cure  of  dis- 
eases ;t  what  tribunals  had  decided  thegreat- 
e.st  iiiimbcr  of  causes,  and  from  which  the 
smallest  nmnber  of  appeals  had  been  made  ; 
ill  wliat  instances  elficacioiis  precautions  bad 
been  adopted  for  relieving  any  particular  dis- 
trict from  causes  tending  to  render  it  im- 
liealthy, — from  mendicity,  from  smuggling, 
from  vice,  and  from  misery. 

Such  official  reports,  independently  of  their 
political  utility  to  the  govcnimcnt,  would, 
without  parade,  produce  all  the  good  elfccts 
of  reward — of  that  reward  in  honour  which 
costs  nothing  to  the  country,  and  yet  main- 
tains all  the  moral  energies  in  full  aetivity. 
Every  distinguished  sei  vii;e  might  find  a place 
ill  these  annals;  and  the  people,  always  prone 
to  exaggerate  the  vigilance  and  means  of 
information  possessed  fiy  their  govenuirs, 
would  soon  be  persuaded  that  a perpetual 
inspection  was  kept  up,  not  only  witli  re- 
spect to  their  faults,  but  also  their  merito- 
rious actions. 

This  project  is  borrowed  neither  from  the 
Republic  of  Plato,  nor  tlie  L^topia  of  More. 
It  is  even  inferior  to  what  has  in  our  time 

* Iliimilis  in  ])lcbe  et  idco  ignobilis  piievpcrn, 
supplicii  causa  carccre  inclusa  matre,  cum  im- 
petrasset  aditum,  a janitore  semper  excussa,  nc 
quid  inferret  cibi,  deprehensa  est  uberibus  suis 
alens  earn.  Quo  miraculo  matris  sains  donata 
filia;  pietati  est,  amboeque  pcriietuis  alimentis ; 
et  locus  ille  eidem  consei  nitus  dea;,  C.  Qiiintio 
M.  Acilio  Coss.  templo  Pietalisextmctoin  illius 

carceris  sede Plxn.  lib.  vii.  c.  fifi. 

-f-  In  the  report  respecting  1’  Hotel  Dicu,  by 
Bailli,  a table  of  the  niovtabty  in  didcrent  lios- 
I'iuils  is  given,  and  tbe  process  i-of  his  calcula- 
tions. 
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been  carried  info  effect,  in  an  empire  com- 
posed of  more  than  a lumdred  departments  ; f 
in  which  tables,  exbibiiing  iiicoUimns  all  die 
results  of  civil,  economical,  rural,  and  com- 
mercial administration,  were  formed  with 
greater  facility  and  promptitude  than  would 
have  been  experieiieed  by  tiny  Russian  noble, 
bad  be  been  (lesiroiis  of  obtaining  from  his 
supei  intendents  an  account  of  tlie  state  of  his 
property. 

If  rewiirds  were  established  for  virtue, 
when  exhibited  by  the  indigent  ela-ses,  it 
would  be  improper  to  seek  for  striking  in- 
stances of  its  (lisiday,  or  to  suppose  that  they 
are  actuated  by  senlimeii! s of  vanity,  wliieli 
operate  feebly  upon  men  accustomed  to  de- 
pendence, and  almost  constantly  employed 
in  making  provision  for  their  daily  wants. 
Institutions  of  tlii.s  nature,  suited  to  small 
commimities,  ought  to  be  adapted  to  local 
circumsianccs  and  jiopular  habits.  In  a village 
or  a town,  for  instance,  it  might  be  proper 
to  assign  a distinguished  place  in  the  church 
for  the  old  men  : this  distinction,  united  to  a 
sentiment  of  religion,  and  granted  with  dis- 
ci  etion,  need  bear  no  appearnneo  of  Hattcry, 
but  might  he  a maik  of  re-peel  towards  old 
age,  rendered  honourable  hy  the  blameless  life 
wliicli  had  preceded  it.  There  exist  in  Eng- 
land many  charitable  institutions  fur  decayed 
tradesmen,  in  wliicli  tlicir  situation  is  imicli 
preferable  to  tliut  ol  the  inhabitants  of  poor- 
limises:  they  have  their  separate  dwellings, 
their  gardens,  ami  a small  pension.  '1  hose 
only  whose  conduct  has  been  generally  lio- 
noiirable  being  admitted  to  these  asylums,  tlie 
metal  badge  wliicli  is  worn  in  some  instaiiec-, 
so  far  from  being  considered  as  a disgrace,  is 
regarded  as  a mark  of  honour. 

Different  agricultural  societies  bestow  re- 
wards upon  servants  who  have  lived  during  a 
certain  mimher  of  years  in  the  same  place ; 
this  circumstance  being  with  reason  consi- 
dered as  a proof  of  fidelity  and  good  con- 
duct. 

Some  of  tliese  societies  also  give  rewards 
to  day-labourers  who  have  brought  up  a cer- 
tain number  of  children  witlioiit  having  ro- 
ceived  assistance  from  their  parishes.  'I'his 
is  an  encouragement  to  economy,  and  to  all 
tlie  viitnona  b.abits  which  it  implies  : hut  a.s 
a means  of  remedying  the  inconveniences 
arising  from  the  poor  laws,  its  effect  is  ex- 
tremely feeble. 

Ill  both  tliese  cases,  the  reward  generally 
consists  of  money : but  the  money  is  con- 

* 1 refer  hire  to  L' Anah/sc  dcs  Proc^s-ver- 
Irni.v  (ks  Conscils  de  Dcparimrnl ; a work  in 
4u),  published  in  France  in  lfl02.  Tliis  work 
consisted  of  the  answers  to  a series  of  qiie.siions, 
addressed  to  each  department,  by  the  mir.iSLerof 
die  interior. 

'rhese  tables  have  been  discontinued.  Such  is 
I'-'e  fact.  I do  not  endeavour  to  ascertain  the 
cause. 
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iicctcd  with  honour ; the  notoriety  given  to 
the  reward  operates  as  a certificate  in  favour 
of  the  individual  in  his  particular  district. 

By  examining  everything  which  has  been 
done  in  this  respect  in  Holland,  Switzerland, 
England,  and  elsewhere,  we  should  become 
possessed  of  an  assortment  of  remuneratory 
expedients,  applicable  to  almost  every  class 
111  society.  Everything  depends,  however, 
upon  the  mode  of  application.  For  this  duty, 
governments  are  entirely  unfit:  it  is  local  in- 
s|>ection  alone  which  can  gain  a knowledge  of 
circumstances  and  superintend  the  details. 

After  all,  just  and  discriminating  public  es- 
teem— that  is  to  say,  public  esteem  founded 
upon  the  principle  of  utility — is  the  most  po- 
tent, the  most  universally  applicable,  of  all 
the  species  of  reward.  If  virtue  be  held  in 
public  estimation,  virtue  will  flourish:  let  it 
cease  to  be  held  in  such  estimation,  it  will 
decline  in  the  same  proportion.  The  charac- 
ter of  a people  is  the  moral  climate  which 
kills  or  vivifies  the  seeds  of  excellence. 

An  int|uiry  into  the  causes  of  the  high  re- 
spect in  which,  under  certain  governments, 
jiarticular  virtues  were  held  — why  the  vir- 
tues of  a Curlius,  of  a Fuhricius,  of  a Scipio, 
were  nourished  and  developed  at  Rome  — 
why  other  countries  and  other  times  have 
produced  only  courtiers,  parasites,  fine  gen- 
tlemen and  wits,  men  without  energy  and 
without  patriotism,  — would  require  a moral 
and  historical  analysis,  only  to  be  completed 
by  means  of  a profound  study  of  the  politi- 
cal constitutions  and  particular  circumstances 
of  each  people.  The  result  would,  however, 
prove,  tliat  the  qualities  most  successfully 
cultivated,  were  those  held  in  most  general 
c.stcem. 

But  public  esteem,  it  may  be  said,  is  free, 
essentially  free,  independent  of  f lie  authority 
of  governments.  This  copious  fund  of  re- 
wards is  therefore  withdrawn  from  the  hands 
of  the  supreme  authority  ! This,  howcvei', 
is  not  the  case  : governments  may  easily  ob- 
tain the  disposal  of  this  treasure.  Public 
esteem  cannot  be  compelled,  but  it  may  be 
conducted.  It  requires  but  little  skill  on  the 
pui  t of  a virtuous  sovereign  to  enable  him  to 
apply  the  high  reward  of  public  esteem  to  any 
service  which  his  occasions  may  requite. 

There  already  exists  a degree  of  respect  for 
riches,  honour,  and  power  : if  the  dispenser 
of  these  gifts  bestow'  them  only  upon  useful 
qualities — if  he  unite  w'hat  is  already  esteemed 
to  what  ought  to  be  estimable,  his  success  is 
certain.  Reward  w'ould  serve  as  a proclama- 
tion of  his  opinion,  and  would  mark  out  a 
particular  line  of  conduct  as  meritorious  in 
ins  eyes.  Its  first  effect  would  be  that  of  a 
lesson  in  morality. 

Unrewarded,  the  samo  service  would  not 
acipiire  the  same  degree  of  noloriecy.  It 
would  be  lost  among  tlie  multitude  of  objecti 


soliciting  public  attention,  and  remain  nndis- 
tinguisbed  from  the  pretensions,  well  or  ill 
founded,  respecting  which  public  opinion  is 
undecided.  Furnished  with  this  patent  from 
the  sovereign,  it  becomes  authentic  and  ma. 
nifest : those  who  were  ignorant  are  instructed, 
those  who  were  doubtful  become  decided  : 
the  inimical  and  the  envious  ai  e rendered  less 
bold:  reputation  is  acquired,  and  becomes 
permanent.  The  second  effect  of  the  rew'ard 
consists  in  the  increase  of  intensity  and  dura- 
tion given  to  public  esteem. 

Immediately,  all  those  who  are  governed 
by  views  of  interest,  who  aspire  to  honour 
or  fortune  — those  who  seek  the  public  good, 
but  w'lio  seek  it  like  ordinary  men,  not  as 
heroes  or  martyrs  — eagerly  press  into  that 
career  in  wliich  the  sovereign  has  united  pri- 
vate and  public  interest.  In  this  manner,  a 
proper  dispensation  of  favours  directs  the 
passions  of  individuals  to  the  promotion  of 
the  public  W’elfare,  and  induces  even  tlmse 
who  were  irrdifferent  to  virtue  or  vice,  to 
rank  themselves  upon  that  side  which  pro- 
mises them  the  greatest  advantage. 

Such  being  the  power  of  sovereigns,  be 
must  be  exti’emely  inexpert  in  the  distribu- 
tion of  borrours,  who  separates  them  from 
that  public  esteem  which  has  so  decided  a 
tendency  to  unite  with  them.  Nothing,  how- 
ever, is  more  common.  Irrstances  may  be 
found,  in  nrost  courts,  of  splendid  decora- 
tions of  stars  and  garters  in  double  aird  trifrle 
range,  which  do  trot  even  give  a favoutiible 
turrr  to  pitblic  opinion.  They  are  cottsidered 
as  proofs  of  favour,  but  rrot  as  signs  of  nterit. 

“ Hottours  in  the  liatrds  of  princes  resemble 
those  tulis.iirairsw'ith  which  the  fairies,  accord- 
ing to  the  fables,  were  wortt  to  [rreseirt  Ibeir 
favourite.s  : they  lose  tlreir  virtue  whettever 
they  are  improperly  employed.”* 


CHAPTER  XVII. 

ACCOMTANI-MIiNTS  TO  UE.M  L'MUl.VITON. 

After  having  exhibited  in  what  itrirnner  ihu 
nratter  of  weaUh  is  apjilicable  to  tire  pui  iroses 
of  reward,  we  proceed  to  show  other  uses 
derivable  from  it  for  tire  public  service,  which 
are  not  rermmeratory. 

Tlic  idea  of  reward  will  be  tnueb  clei.rrrr 
when  it  shall  have  been  distinguished  and 
separated  from  these  accessory  uses,  which 
have  eertaiir  relations  with  it:  — 

1.  TT«//e.s  nccessarp  for  the  support  of  life. 
— Servants  must  be  fed  w hilst  they  are  em- 
ployed, and  there  are  cases  in  which  it  is 
necessary  to  feed  them  even  before  they  begin 
to  work.  If  the  wages  paid  do  not  exei  cd 
what  is  necessary  for  this  pnrpo.se,  a=  is  some- 
tinres  the  case  among  the  soldiei'v,  and  esjie- 
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daily  if  tlic  I'lirolincnts  arc  involuntary,  siidi 
wages,  being  absolutely  necessary,  are  not 
re  ward . 

2.  The  in^tructinn  of  servants,  — Certain 
kinds  of  service  require  advances  bom  go- 
vernment for  this  object.  If  this  instruction 
require  much  time,  it  is  naturally  begun  at 
an  early  age,  and  is  then  called  education. 
This  employment  of  the  ir.atter  of  reward  is 
suirieicntly  distinct  from  that  which  regards 
subsistence,  with  which,  however,  it  is  very 
frequent  ly  combined  and  confounded.  If  there 
be  a suilicicnt  number  of  individuals  willing 
to  bear  this  expense,  so  much  the  better  ; 
otherwise,  it  is  necessary  that  government 
should  Itear  it  for  tliem.  Tliis  has  almost 
every  wliere  been  thought  to  be  the  case  with 
respect  to  the  churcli.  It  has  also  generally 
been  considered  necessary  in  new  eountries, 
or  countries  but  little  iidvanced  in  ilie  career 
of  prosperity  with  respect  to  the  teachers 
and  professors  in  most  branches  of  science. 
It)  the  war  departmeiil,  me  corps  of  cadets 
is  a nursery  for  young  oificers.  'I'he  founda- 
tions of  piiltlic  scliools  iire  nurseries  for  the 
chunli.  The  greater  number,  however,  of 
these  foundations,  arc  owing  rather  to  the 
good  intentions  of  individuals,  than  to  the 
cares  of  governments. 

3.  Efjuijiment.  — That  an  individual  maybe 
in  a condition  to  render  service,  he  must 
be  furnished  with  the  necessary  equipments. 
The  warrior  wants  his  accoutrements  — the 
astronomer  his  observatory — the  chemist  his 
laboratory  — the  mechanic,  his  machines  — the 
naturalist  his  collections  of  natural  history  — 
the  botanist  his  garden  — the  experimental 
farmer  a plot  of  ground,  and  funds  to  enable 
liiin  to  improve  it 

4.  Jiiflcmiiilii When  an  individual  is  only 

indemnified,  he  is  not  rewarded  : reward, 
properly  speaking,  only  begins  when  indem- 
nity is  complete.  Uo  we  wish  for  services, 
we  ought  to  recollect  that,  by  the  person  from 
w hom  we  seek  to  obtain  them,  the  incon- 
veniences of  every  sort  which  compose  the 
burthen  of  the  service  will  be  put  into  one 
scale,  the  advantages  lie  finds  attached  to  it 
into  the  other.  'I’o  the  head  of  indemnity 
belongs  everything  necessary  to  produce  an 
equilibrium  between  the  two  ; it  is  6nly  the 
e.xcess  which  is  thrown  into  tlic  scale  of  ad- 
vantages which  strictly  belongs  to  the  head 
of  reward. 

5.  77/e  axmirintj  rcnfon<:ihiIity.  — In  so  far 
as  the  matter  of  reward  is  employed  for  tliis 
purpose,  it  is  employed  in  laying  a founda- 
tion for  the  infliction  of  punishment.  The 
stock  of  punishinent  is  in  itself  inexhaustible; 
hut  when  the  body  is  withdrawn  from  the 
hands  of  the  ministers  of  justice,  corporal 
punishment  cannot  be  inflicted,  and  all  other 
punishments  can  be  compensated.  If  a ser- 
vant possess  property  of  his  own,  so  much 


the  better:  if  bo  possess  none,  and  a salary 
be  given  to  him,  he  will  always  have  so  much 
to  lose ; the  loss  of  this  salary  will  be  a pu- 
nishment be  wull  always  be  liable  to  undergo, 
whatever  may  become  of  him. 

'rise  prinei|>al  ii-e  of  this  employment  of 
the  matter  of  re  wa:  d,  is  in  the  ease  of  oflices 
which  place  property  in  the  hands  of  those 
wlio  fill  them.  If  there  be  no  other  means  of 
securing  their  probity,  it  would  not  be  bad 
economy  to  make  (lieir  apfiointments  amount 
in  value  to  but  little  le.ss  tliaii  the  highest 
interest  they  could  reap  from  the  hirgest  sum 
they  ever  have  in  their  hands.  This  would 
he  to  make  them  assure  against  their  own  dis- 
Ijoncsty.  Tlie  difference  between  the  actual 
.-alary  and  the  least  salary  they  could  be  in- 
duced to  accept,  would  constitute  tlie  pre- 
mium. It  i.s  rarely  that  a distinct  sum  is 
appropriated  to  this  purpose  : on  the  one 
hand,  this  end  is  partly  effected  by  surety- 
ship; and  on  the  other,  the  sum  considercl 
requisite  for  the  purposes  of  indemnify  and 
reward  equals  or  surpasses  what  could  be  pro- 
posed to  be  allowed  for  it : but  this  function 
is  not  the  le.ss  distinct  from  all  the  rest. 

0.  A (juarantcc  atjain&t  <t7///n'f/tio«s.— Money, 
like  the  most  valuable  articles  of  the  medical 
pharmacopoeia,  may  serve  either  as  a poison  or 
an  antidote,  according  as  it  is  applied.  This 
employment  of  the  matter  of  reward  resem- 
bles that  last  mentioned,  without  being  con- 
founded with  it.  Money  employed  foras.<iuring 
responsibility  will  produce  its  effect,  tliough 
the  individual  be  already  corrupted.  3'hc  use 
of  money  employed  as  a guarantee  ng;iinst 
temptation,  is  to  prevent  corruption.  A less 
sum  may  sufliee  in  this  case  than  in  the 
former:  in  that,  it  was  necessary  that  the 
revenue  granted  should  preserve  some  pro- 
portion to  the  sum  confided ; in  thi.s,  smdi 
proportion  is  not  required : the  measure  to 
be  observed  is  only  that  of  the  vants  of  the 
individual  placed  in  the  ratik  that  the  office 
he  occupies  confers.  In  a word,  salary,  consi- 
dered as  a pledge,  is  only  useful  in  the  pre- 
vention of  theft ; money,  employed  as  an 
antiseptic,  is  equally  useful  in  the  prevention 
of  peculation  in  all  its  forms,  in  the  preven- 
tion of  all  improper  conduct  which  can  have 
for  its  motive  the  desire  of  money,  and  for 
its  means  the  situation  in  whieli  the  indivi- 
dual is  placed  by  his  oHice. 

7.  The  ,'iii]>pvrt  o/dii/iutij Public  opinion 

exacts  — it  mattersnot  by  what  reason  — from 
every  individual  possessed  of  a certain  rank, 
a certain  c.x|)en(iitnre : his  wants  are  thus  in- 
creased in  proportion  to  his  dignity.  Dignity, 
deprived  of  the  wealth  necessary  for  its  sup- 
port, furnishes,  in  proportion  to  its  extent, 
an  incentive  to  malversation,  and  at  the  same 
time  generally  furnishes  the  opportunity.  As 
an  antidote  to  such  temptations,  money  may 
therefore  sometimes  be  bestowed  for  the  sup- 
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port  of  dignity.  The  good  of  the  service  mny 
also  require  the  Siims  thing.  It  is  incontes- 
tably true,  that  between  wealth  and  power 
there  subsists  an  intimate  and  natural  union. 
Wealth  itself  is  power:  it  may  be  proper, 
therefore,  that  the  support  ot  the  respect 
wliicli  it  commands  be  not  refused  in  favour 
of  certain  employments,  in  which  much  de- 
pends upon  the  place  they  hold  in  public 
opinion. 

8.  Another  use  of  the  matter  of  reward 
consists  in  l/ic  e.vcitemaii  qf'aincrit;/  ; I niean, 
the  production  of  an  habitual  disposition  to 
do  what  is  required  with  pleasure.  The  greater 
the  degree  of  mental  enjoyment,  the  quicker 
and  more  lively  are  one’s  ideas,  ami  tl)c  larger 
the  quantity  of  work  which  can  be  performed 
in  a given  time.  Tlie  mind,  in  a happy  mood, 
actswdth  incomparably  more  ease  than  wdien 
agitated  by  grief ; or  even  in  its  ordinary  con- 
dition. when  it  is  moved  only  by  habit.  It  is 
the  same  with  the  bodily  pou'crs.  Who  know'S 
not  how'  much  tlie  power  of  th.e  muscles  de- 
pends upon  the  energy  of  the  mind?  What 
comparison  is  there  betw’een  the  labour  of 
slaves  and  of  free  men?  It  is  upon  this  that 
the  superiority  of  hired  soldiers  over  unpaid 
and  arldtrary  levies  depends.  In  the  one  case, 
as  in  the  other,  the  motive  which  leads  to 
exertion  consists  in  the  expectation  of  being 
treated  according  to  their  behaviour:  the  mo- 
tive is  nothiugel.se  but  the  fear  of  pain.  But 
in  the  first  case,  there  is  the  gratitication  of 
reward  to  sustain  tlie  alacrity;  in  the  other, 
the  labour  1ms  no  other  accompaniment  but 
grief. 

Tlie  simple  expectation  of  a reward,  how 
large  soever  it  may  be,  will  not  always  pro- 
duce (he  same  etfect  as  a reward  previously 
bestowed.  The  condition  of  expectancy  in 
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which  the  individual  finds  himself  in  such  a 
case,  is  a mixed  and  uncertain  state,  in  w hicli 
despair  and  hope  may  alternately  predominate. 

I'hc  danger  to  be  giiorded  against  is,  lest 
row'ards  previously  bestowed  should  produce 
diversions  little  favourable  to  labour,  either 
by  suggesting  the  idea  of  some  more  favourite 
occupation,  or  liy  supplying  the  means  of  its 
pursuit.  The  jirogrcss  of  tlie  thoughts  may 
lie  ac.'cloratcd,  but  the  thoughts  excited  may 
be  of  a different  nature:  tlie  dull  ideas  of 
lal'our  may  be  supplanted  by  the  enlivening 
considerations  of  show's  and  of  pleasure. 

Whether  or  not  it  is  proper  to  bestow  such 
rewards,  depends  upon  the  character  of  the 
individual : that  eliaracter  must  be  known, 
before  it  is  possible  to  determine  wliat  will 
be  their  elfect ; but  iji  every  ease  there  c:'.n 
be  no  greater  folly  than  to  waste  in  previous 
gratifications  everything  which  is  destined  for 
reward. 

In  conclusion,  these  distinctions  ought  not 
to  be  abu.sed  The  expense  of  rewards  need 
not  be  incre.ased  on  account  of  each  of  these 
items;  it  is  not  necessary  to  appropriate  a 
distinct  sum  to  each.  The  same  sum  may 
serve  for  many,  and  even  for  all.  That  wliich 
suliiccs  for  assuring  responsibility,  will  in  ge- 
neral suniicc  as  a guarantee  against  teiiqita- 
tions,  and  viceven-a,  so  fur  as  ends  so  uncertain 
may  be  effected  by  such  means,  — and  w ill  in 
every  case  sulfice  for  indemiiification.  Tliat 
which  suffices  for  equipment,  may  serve  in 
part  for  the  support  of  dignity  and  the  excite- 
ment of  alacrity:  that  w'liieh  suflices  for  the 
inainteiiaiicc  of  dignity  will  he  suflieient  for 
almost  all  the  other  ends;  and  the  whole  of 
whatever  is  employed  for  any  other  of  tlicse 
purposes,  except  eiiuipment,  cannot  but  servo 
lor  subsistence. 


BOOK  II.  — REWARD.S 

CHAPTER  I. 

.S.VL.MIY  HOW  A REWAUD. 

T Hi: RE  arc  many  species  of  service,  and  even 
services  of  a positive  iiatu;‘e,  of  which  govern- 
ments stand  in  constant  ai.d  uninterrupted 
need;  such  for  tlie  most  part  are  the  duties 
of  those  who  are  employed  in  the  different 
d'‘piirtments  of  every  government.  I'lie  po- 
btical  state  or  eouilition.  mi  account  of  which 
iinlividuals  possessing  it  arc  eonsidcre:!  Ii:il)lc 
t'l  render  these  services,  is  called  a place,  an 
o:<iee.  or  a:i  eniplnyiucnt.  To  tlie.se  places 
«l  is  uoiii  I'.a:  .Dill  luid  cu.stomary  to  attach, 


Ax'^PLIED  TO  OFFICES. 

under  the  title  of  emolument,  certain  portions 
of  the  matter  of  wealth.  If  such  eniohmient 
be  determinate  in  amount,  ami  paid  at  regu- 
larly recurring  periods,  it  is  called  a salary. 

It  is  the  nature  of  a reward  to  operate  as 
a motive,  and  in  that  capacity  to  give  birtli 
to  acts  which,  by  the  person  by  witoin  the 
reward  is  held  up  to  view,  are  esteemed  ser- 
vices : the  greater  the  rew.inl,  the  greater  is 
tlie  motive  it  coristftiite.s ; the  greiiter  tie 
motive,  the  more  streimoiis  the  e.vcrtion  it 
lias  a tendency  to  produce : :ii'd  if  t!ic  vabu; 
of  tlie  service  be  susceptible  ol  an  indcfnii  e 
degree  of  [lerfecliort,  tlie  mere  stremeju  - tec 
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txerlion  to  perforin  it,  tlie  greater,  as  far  as 
depends  upon  the  will  of  the  party,  will  be 
the  value  of  the  service.  Hence  it  follows, 
that  if  salary  be  reward,  as  far  as  fuijds  can 
be  found,  salaries  cannot  be  too  large.  How 
different  the  state  of  things  presented  to  us 
when  we  consult  experience ! We  sec  small 
salarie.s,  and  the  service  admirably  well  per- 
formed:  large  salaries,  and  nothing  done  for 
them.  In  certain  lines,  we  see  the  service 
regularly  worse  and  worse  performed,  in  pro- 
portion to  the  largeness  of  the  salary.  Wheie 
then  lies  tlie  error  ? In  experience  there  can 
be  none  : in  the  argument  there  is  none.  The 
error  lies  in  its  not  being  properly  understood : 
and  that  in  general  it  has  not  been  properly 
understood,  tlie  bad  management  and  weak 
measures  so  frequent  in  this  line  are  but  too 
pregnant  proofs.  To  understand  the  argu- 
ment aright,  two  points  must  be  observed  : 
The  one  is,  to  consider,  for  illustration’s  sake, 
that  just  in  the  same  manner  as  punishment, 
— and  in  no  other  manner,  though  with  less 
certainty  of  effect,  — is  reward  capable  of 
ucting  as  a motive : the  other  point  is,  to  con- 
sider what  is  really  the  service  for  which  a 
salary  is  a reward. 

What,  then,  is  the  service,  with  respect  to 
which  a salary  operates  as  a motive  ? The 
answer  which  would  be  generally  given  to 
this  question  is,  the  continued  service  be- 
longing to  the  office  to  which  the  salary  is 
annexed.  Obvious  as  this  answer  may  seem, 
it  is  not  the  true  one.  The  service,  and  the 
only  service,  with  respect  to  which  a salary 
can  operate  as  a motive,  is  either  the  simple 
in.stantaneous  service  of  taking  upon  one  the 
office,  or  the  permanent  service  of  continuing 
to  stand  invested  with  it.  If  the  duties  of  the 
office  — the  services  in  the  expectation  of 
which  the  salary  annexed  to  the  office  is  be- 
stowed, happen  to  be  performed,  it  cannot 
be  owing  merely  and  immediately  to  the  sa- 
lary : it  must  be  owing  to  some  other  motive. 
If  there  were  no  other  motive,  the  service 
would  not  be  rendered.  Nothing  is  done 
without  a motive  : what,  then,  is  this  other 
molive?  It  must  be  either  of  the  nature  of 
reward  or  punishment.  It  may  by  possibility 
be  of  the  nature  of  reward;  but  if  it  be  so, 
one  or  other  of  these  rewards  would  seem 
superfluous:  in  common,  it  is  principally  of 
the  nature  of  punishment.  In  as  far  as  this 
is  the  case,  the  service  for  which  the  salary, 
considered  us  a reward,  is  given,  is  the  service 
of  taking  upon  one  the  obligation  constituted 
by  the  punishment  — the  obligation  of  per- 
forming the  services  expected  from  him  who 
possesses  the  office. 

That  the  zeal  displayed  in  discharging  the 
duties  of  an  office  should  not  be  in  propor- 
tion to  the  salary,  will  now  no  longer  appear 
strange.  Experience  is  reconciled  to  theory. 
I'liis  subject  will  receive  elucidation,  if  we  , 


substitute  punishment  for  reward,  and  con- 
sider what  tendency  such  a motive  would 
have  to  give  birth  to  any  service,  if  connected 
with  it  in  the  same  manner  as  a salary  is  an- 
nexed to  an  office. 

Suppose  a schoolmaster,  intending  to  con- 
duct the  business  of  his  school  with  regularity, 
were  to  make  it  a rule,  on  a certain  day,  at 
the  beginning  of  every  quarter,  to  call  all 
his  scholars  before  him,  and  to  give  each  ten 
lashes,  committing  their  behaviour  during  the 
rest  of  the  quarter  altogether  to  their  dis- 
cretion : — the  policy  of  this  master  would  be 
the  exact  counterpart  of  the  founder  of  the 
school  towards  the  master,  if  he  has  sought 
to  attach  him  to  the  duties  of  his  office  by 
bestowing  upon  him  a salary.  Suppose  the 
master,  finding  that  under  this  discipline  the 
progress  of  his  scholars  did  not  equal  his  ex- 
pectations, should  resolve  to  increase  his  exer- 
tions, and  accordingly  should  double  the  dose 
of  stripes:  — his  policy  in  this  case  would  be 
the  exact  counterpart  of  the  founder,  who  by 
the  single  operation  of  increasing  the  master’s 
salary,  should  think  to  increase  his  diligence. 

A salary  is  not  a reward  for  any  indivi- 
dual service  of  the  number  of  those  winch  are 
rendered  in  consequence  of  a man’s  accep- 
tance of  the  office  to  which  the  salary  is  an- 
nexed. For  the  rendering  of  any  one  of  these 
services,  the  salary  presents  him  not  with  any 
motive  which  can  come  under  the  head  of 
reward  : the  motives  which  it  gives  him  be- 
long entirely  to  the  head  of  punishment.  It 
is  hyf  fear  only,  and  not  by  hope,  that  he  is 
impelled  to  the  discharge  of  his  duty — by  the 
fear  of  receiving  less  than  he  would  other- 
wise receive,  not  by  the  hope  of  receiving 
more.  Though  he  work  ever  so  much  more 
or  better  than  a man  who  holds  his  office  is 
expected  to  work,  he  will  receive  nothing 
more  than  his  salary,  if  the  salary  be  all  that 
he  has  to  hope  for.  By  working  to  a certain 
degree  less  or  worse,  he  may  indeed  stand  a 
chance  of  having  the  salary,  or  a part  of  it, 
taken  from  him,  or  he  may  be  made  punish- 
able in  some  other  way  : but  if  he  continue 
to  keep  clear  of  that  extreme  degree,  in  such 
case  let  him  work  ever  so  little  or  ever  so 
badly,  he  will  not,  as  far  as  artificial  punish- 
ment is  concerned,  be  ever  the  worse.  He 
has  therefore  no  motive,  so  far  as  the  salary  is 
concerned,  for  endeavouring  to  pass  the  line 
of  mediocrity  ; and  he  has  a motive,  the  mo- 
tive of  indolence  or  love  of  case,  for  stopping 
as  far  short  of  it  as  he  can  with  safety. 

Suppose,  for  instance,  a salary  of  £4000 
a-year  annexed  to  the  oflfice  of  a judge : of 
all  the  services  he  may  come  to  perform  in 
the  discharge  of  his  function,  of  which  one  is 
this  salary  the  reward  ? Of  no  one  whatever. 
Take  any  one  of  the  causes  which  would  re- 
gidarly  come  before  him  for  hearing : though 
he  were  to  attend,  and  to  display  ever  so  much 
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diligence  and  ever  so  mucli  ability  in  tbe  hear- 
ing of  it,  he  would  receive  no  more  that  year 
than  his  £4000 ; though  he  were  to  absent 
himself  altogether,  and  leave  the  business  to 
his  colleagues,  he  would  receive  no  less  : in 
short,  provided  he  does  not  so  far  swerve 
from  his  duty  as  to  subject  himself  to  fine  or 
deprivation,  whether  he  perform  his  duty  ever 
so  well,  or  ever  so  ill  — whether  he  decide 
many  causes  or  few — whether  his  attendance 
be  e'onstant  or  remiss  — whether  he  display 
ever  so  much  or  ever  so  little  ability,  — his 
salary  is  the  same.  Not  that  a man  in  this 
exalted  station  is  in  any  want  of  motives  to 
prompt  him  to  exert  liimself  in  the  discharge 
of  its  duties  : he  has  tlie  pleasures  of  power, 
to  balance  the  pains  of  study  — the  fear  of 
shame,  to  keep  him  from  sinking  below  me- 
diocrity— the  hope  of  celebrity,  to  elevate 
him  above  it,  to  spur  him  on  to  the  highest 
pitch  of  excellence.  These  motives  are  pre- 
sented to  him  by  his  station,  but  they  are  not 
presented  to  him  by  his  salary. 

The  services,  and  the  only  services,  which 
the  salary  presents  a motive  for  his  per- 
forming, are,  in  the  first  place,  the  instanta- 
neous act  of  taking  upon  him  the  station  — 
that  is,  of  subjecting  himself  to  the  obliga- 
tions annexed  to  it ; and  in  the  event  of  his 
violating  any  of  those  obligations,  to  the  pu- 
nishments annexed  to  such  violations : in  the 
next  place,  the  discharging  of  the  smallest 
portion  of  those  obligations  which  it  is  iicccs- 
sai  y lie  should  discharge,  in  order  to  his  re- 
ceiving such  or  such  part  of  the  salary.  Jjct 
it,  for  instance,  be  paid  him  quarterly  ; if  the 
first  quarter  be  paid  him  in  advance,  it  will 
afford  him  no  motive  of  the  nature  of  reward 
for  doing  any  of  the  business  of  that  quarter, 
lie  has  that  quarter’s  sidary  ; nor  can  he  fail 
of  enjoying  it,  unless,  in  tbe  way  of  punish- 
ment, it  he  afterwards  taken  from  him.  If  it 
be  not  paid  him  till  tbe  end  of  the  quarter, 
the  case  will  be  still  tbe  same,  unless  proof 
of  his  having  rendered  certain  services  — the 
having  attended,  for  example,  at  certain  times 
— be  necessary  to  his  receiving  it.  With  this 
exceiition,  it  may  equally  be  said,  that  in  both 
cases,  for  any  other  than  the  instantaneous 
act  of  taking  upon  him  the  burthen  of  the 
station  for  that  quarter,  he  has  no  reward, 
nor  any  motive  but  what  operates  in  the  way 
of  punishment. 

This  distinction  is  of  importance;  for  if  the 
salary  given  W'ere  the  inducement  of  perform- 
ing tbe  services,  the  chance  of  having  them 
performed,  and  well  performed,  would  be  ex- 
actly as  the  magnitude  of  the  salary.  If,  for 
example,  fifty  pounds  sterling  a-year  sutficed 
to  insure  fifty  grains  of  piety,  assiduity,  elo- 
quence, and  other  sacerdotal  virtues  in  a 
curate,  — live  thousand  of  these  same  pounds 
ought  to  insure  five  tbou<aiid  grains  of  these 
same  virtues  in  a bishop  or  archbishop.  But 
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what  everybody  knows  is,  that  this  propor- 
tion does  not  hold  ; on  the  contrary,  it  most 
frequently  happens  that  the  proportion  is  in- 
verse : the  curate  labours  much,  the  bishop 
little,  and  the  archbishop  less. 

The  chance  of  service  is  as  the  magnitude 
of  the  punishment ; and  if  the  salary  can  he 
withdrawn,  it  is  so  far  indeed  as  the  mag- 
nitude of  the  salary  : but  it  may  be  equally 
great  without  any  salary — by  the  substitution 
of  any  other  punisLnient  instead  of  loss  of 
salary. 

We  sec,  then,  bow  it  is  that  a salary,  l)e  it 
great  or  small,  independently  of  tlic  obliga- 
tion which  it  pays  a man  for  contracting,  lias 
not  in  itself  flic  smallest  direct  tendency  to 
prodn(;e  services ; whilst  ex[)erieiico  sliows, 
that  in  many  cases,  in  |)roportion  to  its  mag- 
nitude, it  has  a tendency  to  prevoiit  them. 


CHAPTER  II. 

RULKS  AS  TO  EMOI.UMR NTS. 

Before  we  enter  upon  this  subject  in  detail, 
it  may  be  necessary  to  remark,  that  the  proper 
application  of  the  follow'ing  rules  will  depend 
upon  the  nature  of  the  service  required,  and 
its  various  local  circumstances.  It  is  only  by 
observing  the  peculiar  character  assumed  by 
abuse  iu  each  olficc,  tliat  appro[)i  iatc  remedies 
for  each  particular  evil  can  be  provided.  Since 
it  is  impossible  to  make  a com|)lete  catalogue 
of  all  errors,  and  to  anticipate  every  si)ecies 
of  abuse,  the  rules  laid  down  may  not  con- 
stitute a perfect  system.  They  may,  however, 
serve  as  a warning  against  erroi  s and  abuses 
i which  have  by  experience  been  found  to  ex- 
ist, and  also  against  some  which  may  be  ima- 
gined likely  to  exist.  It  is  useful  to  croct 
beacons  upon  rocks  whose  existemre  has  been 
made  known  by  tlie  sliipwrccks  they  have 
caused.  Among  the  rules  about  to  he  given, 
some  may  appear  so  self-evident  as  almost  to 
seem  siipcrHuoiis  : hut  if  it  can  be  sliowii  that 
errors  have  arisen  from  tbe  neglect  of  them 
in  practice,  such  rules,  though  not  entitled  to 
he  considered  as  discoveries,  must  at  least  be 
regarded  as  necessary  warning ; they  may 
teach  nothing  new,  but  they  may  serve  to 
recall  principles  which  it  is  desirable  should 
be  constantly  and  clearly  remembered. 

Iliilc  I.  Emoluments  ought  in  such  manner 
to  be  attached  to  offices,  as  to  produce  tbe 
most  intimate  connexion  between  tbe  duty 
and  the  interest  of  the  person  employed. 

This  rule  may  be  applied  iu  insuring  assi- 
duous attendance  on  tbe  part  of  the  pcr.sons 
employed.  In  different  offices,  dilfcrent  ser- 
vices arc  required;  but  tbe  greater  number 
of  offices  have  this  one  circumstance  in  com- 
mon : that  their  duties  may  be  performed,  it 
is  necessary  that  the  individual  holding  tbe 
olfice  should  be  at  a certain  lime  in  u certain 


233 


THE  RATIONALE  OF  RE\^  ARD.  [Rook  II 


place.  Ilcnco,  of  nil  duties,  assiduous  utten- 
daiiee  is  tbe  lust,  the  most  simple,  and  the 
most  universal.  In  many  cases,  to  insure  the 
performance  of  this  duty,  is  to  insure  the 
performance  of  every  other  duty.  When  tlie 
clerk  is  at  his  de-^lc,  the  judge  upon  the  bench, 
the  professor  in  his  school,  — if  there  be  no- 
thing particularly  irksome  in  their  duty',  and 
they  can  do  nothing  else,  rather  than  remain 
idle,  it  is  probable  they  will  perforin  their 
duty.  In  these  eases,  the  service  required 
being  of  the  continual  kind,  and  in  point  of 
quality  not  susceptible  of  an  indelinite  degree 
of  perfection  — the  pay  being  required  not  for 
Certain  service.s,  but  for  such  services  as  may 
come  to  be  performed  within  a certain  space 
of  time,  — it  may  without  impropriety  be 
given  in  the  form  of  a salary.  But  even  here, 
the  policy  of  making  reward  keep  pace  with 
service  ’ should  be  pursued  as  closely  as  pos- 
sible ; and  for  this  purpose,  the  long  conti- 
nued mass  of  service  should  be  broken  down 
into  as  many  scpaiaite  services  as  possible  — 
the  service  of  a year  into  the  service  of  days. 
In  the  highest  ollices,  an  individual,  if  paid 
by  his  time,  should,  like  the  day-labourer, 
and  for  the  same  reason,  be  paid  rather  by  the 
day  than  by  the  year.  In  this  way  he  is  kejit 
to  Ins  duty  with  more  than  the  eifeet,  and  at 
the  same  time  without  any  of  the  odium,  of 
punishment. 

In  the  station  of  a judge,  it  is  not  common 
to  e.vaet  attendance  by  the  force  of  ininisli- 
ineiit — at  least  not  hy  the  force  of  piini.'hmeiit 
to  1)0  applied  in  each  instance  of  failure.  But 
if  it  were,  the  infliction  of  that  punishment 
for  trivial  transgressions  — that  is,  for  one  or  a 
few  in.staiiees  of  non-  performance  — would  be 
thought  harsh  and  rigorous,  nor  would  any- 
body care  for  the  odium  of  standing  forth  to 
enforce  it.  E.’ccuses  would  be  lightly  made, 
and  readily  aece|)ted.  Punishment  in  such 
cases  being  to  the  last  degree  uncertain,  would 
be  in  a great  measure  ineffectual.  It  might 
prevent  continual,  Irut  it  would  never  prevent 
occasional,  or  even  frequent,  delinquency.  But 
what  cannot  be  effected  by  punishment  alone, 
may  be  effected  by  punishment  and  reward 
together.  When  the  officer  is  paid  separately 
for  each  day’s  attendance,  each  particle  of 
service  has  its  reward  : there  is  for  each  par- 
ticle of  service  an  inducement  to  perform  it. 
There  will  be  no  wanton  excuses,  when  incon- 
venience adheres  inseparably  to  delinquency 
without  the  parade  of  punishment. 

The  members  of  the  French  Academy,  and 
tbe  Academy  of  Science,  notwithstanding  all 
their  dignity,  are  paid  their  salaries  by  the 
day,  and  not  by  the  year.  And  who  are  the 
individuals,  how  low  or  how  high  soever,  who 
cannot,  and  who  ought  not,  to  be  paid  in  this 
man  tier?  if  pride  have  a legitimate  scruple, 


it  is  that  which  refuses  to  receive  (he  reward 
forlahour  which  it  has  not  performed;  whilst, 
as  to  the  objection  which  might  arise  froiii 
the  niimite  apiioriioiimeiit  ot  the  salary,  it  is 
easily  removed  by  counters  given  from  dav 
to  day,  and  converted  into  money  at  fixed 
|ieriods. 

In  the  act  of  parliament  for  establishing 
penitentiary  houses,  among  other  good  regu- 
lations, this  method  of  insuring  assiduity  of 
attendance  has  been  adopted.  The  thric  sii- 
perinteiidents  receive,  as  the  whole  of  their 
emoliinieiits,  each  a share  of  the  sum  of  five 
guineas,  which  is  directed  to  he  distributed 
each  day  of  their  a',  tendance  equally  among 
those  who  are  present. 

A more  ancient  example  of  Ibis  policy  may 
be  found  in  the  incorporated  sociely  in  Lon- 
don for  the  assurance  of  lives.  The  directors 
of  this  establishment  receive  their  tr  iling 
emoluments  in  this  manner  ; and  thus  applied, 
these  emoluments  snlfice.  This  plan  has  also 
been  adopted  in  the  case  of  commissioners  of 
bankrupts,  and  by  dilFerent  associations. 

These  examples  ought  not  to  be  lost  ; ano 
yet,  from  not  liaviiig  been  referred  to  geiieial 
principles,  they  have  not  possessed  the  imiii- 
eiice  tliey  ought  toliave.  Ilowofteii  have  regu- 
lations been  heajied  upon  regulations  williout 
success ! How  nnmy  useless  decrees  were 
made  in  France  to  insure  the  residence  of  the 
bishops  and  beneticed  clergy  ! 

In  England,  we  have  not  in  tliis  riv-pcirt 
been  more  successful ; that  is  to  sa}-,  more 
skilful.  Laws  have  lieen  enaefed  against  tl;o 
non-residence  of  the  clergy — laws  badly  con- 
trived, and  consequently  useless.  Punishment 
has  been  denoimeed,  and  a line  iiiiposed,  whieli 
being  invariable  i)i  amount,  has  sometimes 
been  greater  and  sometimes  less  than  the  ad- 
vantage to  be  derived  from  the  offence.  For 
want  of  a public  prosecutor  in  this,  as  in  so 
many  other  cases,  it  has  been  necessary  to 
rely  upon  such  casual  informers  as  may  he 
allured  by  a portion  of  the  fine.  The  love  of 
gain  has  seldom  proved  a motive  sunieiently 
strong  to  induce  an  endeavour  to  obtain  this 
reward  ; whose  value,  not  to  mention  the 
expenses  of  pursuit,  is  destroyed  by  infiimv. 
Till  this  motive  be  reinforced  by  personal 
animosity,  wliieh  bursts  the  bunds  of  infamy, 
these  laws  are  powerless. 

Such  cases,  which  may  or'cnr  once  or  twice 
in  the  coui’se  of  ten  years  throiigliout  the 
wliole  kingdom,  are  neither  sufficiently  fre- 
quent, nor  well  known,  to  operate  as  ex- 
amples. The  offence  remains  imdiininished  : 
the  useless  punishment  constitutes  only  an 
additional  evil ; whilst  such  laws  and  such 
methods,  powerless  among  friends,  serve  only 
to  bring  enemies  into  contact  ! Whenever  it 
is  desirable  that  a clergyman  should  live  in 
the  midst  of  his  parishioners — that  is  to  say, 
when  they  are  amicable  — the  law  is  a dead 
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K'ilcr:  its  power  is  exerted  only  when  they 
are  irreconcilable  enemies ; that  is,  in  the 
only  cases  vvlierein  its  utility  is  problematical, 
and  it.  were  to  be  wished  tliat  its  execution 
would  admit  of  an  exception.  Ilis  return  into 
bis  parish  is  a triumph  for  his  enemies,  and  a 
humiliation  for  himself. 

Had  the  salaries  paid  to  the  professors  in 
the  universities  been  interwoven  witli  their 
services,  it  might  have  been  the  custom  for 
some  of  these  pretended  labourers  to  have 
laboured  for  their  hire  ; and  to  be  a professor, 
might  have  meant  something  more  than  hav- 
ing a title,  a salary,  and  nothing  to  teaeli. 

A salary  paid  day  by  day  has  an  advantage 
beyond  that  of  insuring  assiduity  of  attend- 
ance; — it  even  renders  a service  agreeable, 
which  with  an  annual  salary  will  be  regarded 
as  purely  Imrthensome.  When  reward,  in- 
stead of  being  bestowed  in  a lump,  follows 
each  successive  portion  of  labour,  the  idea  of 
labour  becomes  associated  with  pleasure  in- 
stead of  pain.  In  England,  husbandmen,  like 
other  labourers,  are  paid  in  hard  money  by 
the  week,  and  their  labour  is  cheerfully  and 
well  performed.  In  some  parts  of  the  conti- 
nent, husbandmen  are  still  paid  as  they  were 
formerly  in  England,  by  houses  and  pieces  of 
land  given  once  for  all ; and  the  labour  is  said 
to  be  performed  with  all  the  slovenliness  and 
reluctance  of  slavery'. 

Rah:  II.  Emoluments  ought  in  such  man- 
ner to  be  attached  to  olfice,  as  to  produce  the 
greatest  po.ssiblc  degree  of  c.x(;ellence  in  the 
service  rendered. 

Thus  far  the  subject  has  only  been  consi- 
dered as  ap[ilicable  to  insuring  attendance  in 
cases  where  assiduity  of  attendance  appears 
to  siiflficc  for  insuring  the  performance  of  all 
other  duties.  There  hdlow  some  cases,  in 
which  it  a[)pcars  possible  to  apply  the  same 
principle  cither  in  the  prevention  of  abuse,  or 
in  insuring  an  extraordinary  degree  of  perfec- 
tion in  the  employment  of  the  pow'ers  which 
belong  to  certain  stations. 

Instead  of  appointing  a fixed  salary,  inva- 
ri;ibly  of  the  same  amount  as  the  emolument 
of  the  superintendent  or  superintendents  of 
a prison,  a poor-house,  an  asylum  for  orphans, 
or  any  kind  of  hospital  whose  inhabitants 
depend  upon  the  care  of  one  ora  small  num- 
ber of  individuals,  whatever  may  be  the  dif- 
ference in  the  degree  of  attention  displayed, 
or  the  degree  of  perfection  with  which  the 
service  is  performed,  — it  would  be  well  to 
make  the  emolument  of  such  persons  in  some 
measure  depend  upon  the  care  with  which 
their  duties  have  been  performed,  as  evi- 
denced by  their  success.  In  a i)cnitentiary, 
or  other  prison,  that  the  prisoners  might  be 
insured  from  all  negligence  or  ill-treatment, 
tending  directly  or  indirectly  to  shorten  their 
lives,  nii'.ke  a calculation  of  the  average  num- 
ber of  deaths  among  the  prisoners  in  the  par- 


ticular prison,  compared  with  the  number  of 
persons  confined  there.  Allow  the  superin- 
tendent each  year  a certain  sum  for  eacli  per- 
son of  this  number,  upon  condition,  that  for 
every  prisoner  who  dies,  an  equal  sum  is  to 
be  withheld  from  the  amount  of  his  emolu- 
ments. It  is  clear,  that  having  a net  i>rofit 
upon  the  lives*  of  all  whom  he  preserves, 
there  is  scarcely  any  necessity  for  any  other 
precaution  against  ill-trcatincnt,  or  negligence 
tending  to  sltorton  life.* 

In  the  naval  service,  the  laws  of  England 
allow  a certain  sum  for  each  vessel  taken  or 
destroyed,  and  so  much  for  every  individual 
captured.  liy  is  not  this  method  of  encou- 
ragement extended  to  the  military  service  ? 

Is  tlie  commander  of  an  army  employed  in 
defending  a province,  — allow  him  a pension 
which  shall  be  diminished  in  proportion  to  the 
territory  he  loses.  Is  the  governor  of  an  im- 
portant place  besieged,  — allow  him  so  mucli 
for  every  day  that  he  continues  the  defence.  Is 
tlie  conquest  of  a province  desirable,  — pro- 
mise to  the  gencrid  employed,  besides  the  ho- 
nours he  shall  receive,  a sum  of  money  wliicli 
shall  increase  in  proportion  to  the  territory 
he  acquires,  bcside.s  giving  him  a pension,  as 
above,  for  preserving  it  when  acquired. 

To  the  principal  duty  of  taking  and  de- 
stroying those  who  are  0[)posed  to  him,  iniglit 
be  added  the  subordinate  duty  of  preserving 
the  living  inacliines  whose  exertions  are  ne- 
cessary  for  its  accomplishment.  The  mctiiod 
proposed  for  the  preservation  of  prisoners,  — 
why  should  it  not  be  employed  for  the  pre- 
servation of  soldiers?  It  must  be  acknow- 
ledged, that  no  reward  exclusively  attached 
i to  this  subordinate  duty  could,  iii  the  mind 
of  a prudent  commander,  add  anything  to  the 
wcigiit  of  those  arguments  which  arise  out 
of  tlie  principal  object.  A soldier  when  lie  is 
ill.  is  worth  less  than  nothing:  a recruit  may 
not  arrive  at  the  moment  — may  not  arrive 
at  all,  and  wh.eii  he  has  an'ived,  lie  is  not 
like  a vei  wan.  If  therefore,  it  he  proper  to 
strengthen  motives  thus  palpable,  by  a scqia- 
rate  and  [)a>-ticular  reward,  it  ought  at  least  to 
be  kept  in  a subordination  s:ifficiently  marked 
with  respect  to  the  principal  object. 

Thus  much  as  to  a time  of  war.  In  time 
of  peace,  the  propriety  of  this  method  is  much 
less  doubtful.  It  is  then  that  the  attention  of 
a general  should  be  more  particularly  directed 

* “ The  managers  of  L' Jlnte.1  Dieu  were  used 
(0  charge  fifty  livres  for  each  patient  who  either 
died  or  was  cured.  M.  de  Chaniousset  and  Co. 
offered  to  undertake  the  management  for  fifty 
livres,  for  those  only  who  were  cured.  All  wiio 
died  were  not  to  be  reckoned  in  the  bargain,  and 
were  to  be  at  their  ex]iense.  The  offer  was  so 
admirable,  it  was  not  accepted  : it  was  feared  that 
they  would  not  be  able  to  fulfil  their  engagement. 
Every  abuse  which  it  is  attempted  to  rti'orni  is 
the  patrimony  of  those  who  have  more  credit  than 
the  reformers.”  — Eh':>j‘:L  art.  Ciuriit. 
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to  the  preservation  of  his  soldiers.  Make 
him  the  insurer  of  their  lives,  and  he  will 
become  the  rival  of  Esculapius  in  medical 
science,  and  of  Howard  in  philanthropy.  He 
will  no  longer  he  inditferent,  whether  they 
encamp  upon  a hill  or  in  a mora.ss.  His  vigi- 
lance will  be  e.xercised  upon  the  quality  of 
his  supplies  and  the  arraiiirement  of  his  hos- 
pitals; and  his  discipline  will  be  rendered  per- 
fect against  those  vices  of  armies,  which  are 
sometimes  no  less  destructive  than  the  sword 
of  the  enemy.* 

The  same  system  might  he  extended  to 
ships  of  war,  in  which  negligence  is  so  fatal, 
and  in  which  general  rules  are  so  easily  en- 
forced. The  admiral,  or  captain,  would  thus 
have  an  immediate  interest  in  the  preserva- 
tion of  each  sailor.  The  admirable  e.xarnple 
of  Captain  Cook,  who  circumnavigated  the 
world,  and  traversed  so  many  different  cli- 
mates and  unknown  seas,  without  the  loss  of 
a single  sailor,  would  no  longer  be  unfruitful. 
His  instructions  respecting  diet,  change  of 
air.  and  cleanliness,  would  not  be  neglected. 
The  British  navy,  it  is  true,  is  much  improved 
in  these  respects;  but  who  can  tell  how  much 
greater  perfection  might  be  attained,  if  to  the 
already  existing  motives  were  added  the  in- 
fluence of  a constantly  acting  interest,  which, 
without  injuring  any  virtue,  might  supply  the 
place  of  all,  if  they  were  wanting? 

In  the  ap[)lication  of  these  suggestions, 
there  may  be  difficulties : are  they  insur- 
inoiintable  ? It  is  for  those  who  have  hud 
experience  to  reply. 

In  the  treaty  made  by  the  Landgrave  of 
Hesse  Cassel,  relative  to  the  troops  which 
the  British  government  hired  of  him  to  serve 
ill  America,  one  stipulation  was,  tliat  for 
every  man  not  returned  to  his  country,  he 
should  receive  thirty  pounds.  I know  not 
whether  such  a stipulation  were  customary 
or  not ; but  whether  it  were  or  not,  nothing 
could  be  more  happily  imagined,  either  for 
the  fiscal  interest  of  the  sovereign  lender, 
or  the  interest  of  the  individuals  lent.  The 
spirit  of  party  found  in  this  stipulation  a 
theme  for  declamation,  as  if  its  only  effect 
were  to  give  to  the  prince  an  interest  in  the 
slaughter  of  his  subjects;  wdiilst,  if  anything 
could  counterbalance  the  mischievous  clfects 
of  the  treaty,  it  w'as  this  pecuniary  condition. 
It  gave  to  these  strangers  a security  against  the 
negligence  or  indifference  of  the  borrowers, 
on  account  of  which  tliey  might  more  will- 
ingly have  been  exposed  to  danger  than  native 
subjects.  The  price  attached  to  their  loss 
would  act  as  an  insurance  that  care  should 
be  taken  to  preserve  them. 

• A slight  sketch  is  all  that  can  be  attempted : 
the  details  would  occupy  too  much  space.  A 
general  mijjht  be  made  the  insurer,  as  it  respects 
those  who  (lie  of  disease,  but  not  of  those  who 
art  killed. 


[Book  n. 

It  has  hccM  said,  that  in  some  countrif's 
the  emoluments  of  the  commanders  of  rcci- 
ments  increase  in  proportion  to  the  number 
of  non-etlectivi's ; that  is  to  say,  that  they 
receive  always  the  same  amount  for  the  pay 
of  their  corps,  though  they  have  not  always 
the  same  number  of  men  to  pay.  Such  an 
arrangement  is  precisely  the  opposite  of  what 
is  recommended  above.  Tlie  number  of  non- 
cffectives  increasing  by  death  or  desertion, 
the  commander  gains  in  money  what  he  l<)=es 
in  men.  Every  penny  which  be  is  thus  per- 
mitted to  aerpaire  is  a reward  offered,  if  not 
for  murder,  at  least  for  negligence. 


2Vvte.  — The  principles  thus  laid  down  by 
Mr.  llentham  are  susceptible  of  great  diver- 
sity of  application.  When  Mr.  Whitbread 
brought  into  parliament  his  bill  for  the  esta- 
blishment of  schools  for  the  education  of  the 
poor,  I flattered  myself  that  I had  discovered 
one  instance  to  which  they  might  very  readily 
be  applied  ; and,  in  a letter  addressed  to  Sir 
Samuel  Romilly,  from  which  the  following 
paragraphs  are  extracted,  I ext)liiiiied  my  ideas 
upon  the  subject.  If  will  be  perceived,  that 
the  w'hole  plan  depends  upon  the  [uinci[iles 
laid  down  in  this  chapter  ; — 

“ Mr.  Whitbread  lias  been  fully  aware  of 
the  necessity  of  superintendence  in  respect  to 
the  masters,  — and  he  has  proposed  to  com- 
mit it  to  the  clergymen  and  justices  of  the 
peace;  hiif  it  is  not  difficult  to  foresee,  that 
this  burthensonic  superintendence  will  be  in- 
efficacious. No  good  will  be  etfcc.ted  iniles.s 
the  interest  of  the  master  be  constantly  eoiri- 
bined  with  all  parts  of  his  duty.  The  only 
method  of  accomplishing  this,  consists  in 
! making  his  reward  depend  upon  his  success ; 
in  giving  him  no  fixed  salary  ; in  allowing  him 
a certain  sum  for  each  child,  payable  only 
when  each  child  has  learned  to  read;  — in  a 
word,  in  paying  him,  as  workmen  are  some- 
times paid,  by  the  work  done. 

“ When  he  receives  a fixed  salary,  the 
master  h.is  only  a slight  interest  in  the  pro- 
gress of  his  pupils.  Iflie  act  sufficiently  well 
to  prevent  his  being  discharged,  this  is  all  that 
can  reasonably  he  expected. 

“ If  lie  receive  no  reward  till  the  service 
he  performed,  he  has  a constant  interest  in 
performing  it  quickly.  He  can  relax  his  ex- 
ertions only  at  his  own  expense.  There  is  no 
longer  any  necessity  for  superintendence.  The 
master  will  himself  seek  to  improve  the  modes 
of  instruction,  and  to  excite  the  children  to 
emulation.  He  will  he  disposed  to  listen  to 
the  advice,  and  to  profit  by  the  experience  of 
others. 

“ When  he  receives  a fixed  salary,  every 
new  scholar  increases  the  trouble  of  the  mas- 
ter, diminishes  his  exertions,  and  disposes 
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him  to  complain.  Upon  the  plan  which  I pro- 
pose, it  is  the  master  who  will  stir  up  the 
negligent  parents  ; it  is  he  who  will  become 
the  servant  of  the  law.  Instead  of  complain- 
ing that  he  has  too  many  pupils,  he  will  only 
complain  if  he  have  too  few.  Should  he  have 
three  or  four  hundred,  or  even  as  many  as  Mr. 
Lancaster,  like  him  he  would  find  the  means 
of  attending  to  them  all ; he  would  employ 
the  most  forward  in  instructing  those  who 
were  less  advanced,  &c.  fee. 

“ Should  a negligent  or  incapable  master 
be  appointed,  he  would  be  forced  to  quit  his 
place.  Substitute  for  this  plan,  examinations, 
depositions,  and  decisions,  and  see  what  would 
be  the  consequence. 

“ There  would  be  no  difficulty  in  the  exe- 
cution of  this  proposed  plan.  It  would  be 
sufficient  that  twice  or  thrice  in  the  year, 
the  clergyman,  and  certain  justices  of  the 
peace,  or  other  persons  of  consequence,  who 
were  willing  to  promote  so  useful  a work, 
should  meet  together  for  two  or  three  hours 
at  the  school-house.  The  examination  of  each 
scholar  would  not  occupy  more  than  half  a 
minute.  The  master  himself  might  be  trusted 
for  selecting  only  such  as  were  capable  of  un- 
dergoing the  test,  and  an  honorary  would 
thus  be  added  to  his  pecuniary  reward,  by  the 
publicity  given  to  his  success.”  — Dumont. 

i 

CH.\PTER  III. 

FEES  AND  PERQUISITES  — NONE. 

Another  expedient  is  often  employed  in  the 
payment  of  public  officers  : I refer  to  the  fees 
which  they  are  sometimes  authorized  to  re- 
ceive on  their  own  account,  from  those  who 
require  their  services. 

This  arrangement  is  attended  with  a spe- 
cious advantage,  and  a real  danger.  The 
advantage  is,  that  the  reward  seems  to  be 
exactly  and  directly  in  proportion  to  the  la- 
bour performed  : the  danger  lies  in  the  temp- 
tation given  to  such  officers  to  indrease  their 
emoluments,  by  increasing  the  difficulties  of 
those  who  need  their  services.  The  abuse  is 
easily  introduced.  It  is  very  natural,  for  ex- 
ample, that  an  individual  who  has  been  served 
with  an  extraordinary  expedition,  should  add 
something  to  the  accustomed  fee.  But  this 
reward,  bestowed  on  account  of  superior  ex- 
pedition in  the  first  instance,  infallibly  be- 
comes a cause  of  delay  in  all  which  follow. 
The  regulated  hours  of  business  are  employed 
in  doing  nothing,  or  in  doing  the  least  possi- 
ble, that  extraordinary  pay  may  be  received  for 
what  is  done  out  of  office-hours.  The  industry 
of  all  the  persons  employed  will  be  directed 
to  increasing  the  profit  of  their  places,  by 
lending  one  another  mutual  assistance;  and 
the  heads  of  departments  will  connive  at  the 
disorder,  either  for  their  share  of  the  benefit, 
VoL.  II. 


or  out  of  kindness  to  theii  inferiors,  or  for 
fear  of  rendering  them  discontented. 

The  inconveniences  will  be  yet  greater,  if 
they  relate  to  a service  covered  with  a mys- 
terious veil,  which  the  public  cannot  raise. 
Such  is  the  veil  of  the  law.  The  useless  and 
oppressive  delays  in  legal  procedure  arise  from 
very  complicated  causes ; but  it  cannot  be 
doubted,  that  one  of  the  most  considerable  of 
these  causes  is  the  sinister  interest  which 
lawyers  have  in  multiplying  processes  and 
questions,  that  they  may  multiply  the  occa- 
sions for  receiving  fees. 

Integrity  is  more  easily  preserved  in  public 
offices  in  which  there  are  no  fees,  than  in 
those  where  they  are  allowed.  A lawful  right 
often  serves  as  a pretext  for  extortion.  The 
distinction  between  what  is  permitted  and 
what  is  prohibited,  in  many  cases,  is  exceed- 
ingly minute;  and  how  many  temptations  may 
occur  of  profiting  by  the  ignorance  of  strangers, 
when  circumstances  will  insure  impunity ! 
An  easy  method  of  detecting  offences  is  a 
great  restraint.  Whenever  therefore  fees  are 
allowed,  a list  of  them  should  be  publicly 
fixed  up  in  the  office  itself:  this  will  ope- 
rate as  a protection  to  the  persons  employed 
against  suspicion,  and  to  the  public  against 
vexation. 

This  mode  of  rewarding  services,  suppose* 
that  the  individuals  who  stand  in  need  of 
(hem  should  bear  the  expenses  of  the  esta- 
blishment. This  is  true  only  in  case  the  bene- 
fit is  solely  for  those  individuals : in  all  other 
cases,  fees  constitute  an  unequal  and  very  un- 
justly assessed  tax.  We  shall  have  occasion 
to  recur  to  this  subject  shortly. 

CHAPTER  IV. 

MINIMIZE  EMOLUMENT. 

Rule  III.  The  amount  of  the  salary,  or 
other  emoluments,  attached  to  every  office, 
ought  to  be  the  least  that  the  individuals 
qualified  to  execute  its  duties  are  willing  to 
accept  for  their  performance. 

The  fair  and  proper  price  of  any  vendible 
commodity  is  the  least  that  anybody  will  take 
for  it:  so  that  the  expectation  of  like  pay- 
ment shall  be  a sufficient  inducement  to  the 
labour  requisite  to  produce  other  like  articles 
in  future.  The  fair  and  proper  price  of  any 
service  is  the  least  that  anybody  will  do  it  for : 
so  that  if  more  were  given,  it  would  be  done 
either  not  at  all  the  better,  or  not  so  much 
the  better  as  that  the  difference  of  quality 
should  be  equivalent  to  the  difference  of 
expense.  In  this  proper  and  necessary  price 
is  included,  of  course,  everything  nece.ssary 
to  enable  the  individual  to  perform,  and  to 
continue  to  perform,  the  service ; and  also 
whatever  is  necessary  on  account  of  the  dis- 
advantages attending  the  service,  and  on  ac- 
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count  of  the  chance  which  may  be  given  up 
of  the  advantages  that  migiit  be  expected 
from  other  services. 

At  the  first  establishment  of  an  olfice,  it 
may  be  difficult  accurately  to  determine  what 
ought  to  be  the  amount  of  its  emoluments : 
in  this,  as  is  the  case  with  every  commodity 
when  carried  to  market  for  the  first  time,  we 
can  only  be  guided  by  chance.  The  number 
and  character  of  the  candidates  w ill,  however, 
soon  determine  w'hetber  the  amount  offered 
be  too  large  or  too  small. 

According  to  this  rule,  the  salaries  paid  to 
the  judges  in  England,  which  appear  so  con- 
siderable, are  scarcely  enough  ; since,  as  we 
have  already  seen,  they  are  not  sufficient  to 
ii  (luce  those  who  are  best  qualified  to  dis- 
charge the  duty,  to  undertake  the  office. 

In  France,  before  the  Revolution,  scarcely 
any  salaries  were  paid  to  the  judges:  they 
were  not  drafted  from  the  class  of  advocates, 
and  no  sacrifice  was  required  of  them  wdien 
they  entered  upon  their  duties;  it  was  not 
necessary  that  they  should  be  possessed  of 
much  experience,  and  their  reward  consisted 
principally  in  the  honour  and  respect  attached 
to  their  station.  In  England,  the  number  of 
judges  is  so  small,  that  there  is  no  place  for 
cyphers:  it  is  necessary  that  each  judge  should 
possess,  from  the  first  day  he  enters  upon  his 
office,  that  skill  which,  in  the  present  state 
of  immensity  and  obscurity  in  which  the  law 
is  found,  can  only  be  the  fruit  of  long  study. 
In  France,  among  the  enormous  multitude 
of  her  judges,  there  w'as  always  a sulKcient 
number  endowed  with  the  requisite  skill ; and 
the  novice  might,  so  long  as  he  chose,  pre- 
serve a Pythagorean  silence. 

A method  of  ascertaining  the  proper  a- 
mount  of  emoluments  for  any  office,  simple 
as  it  is  efficacious,  is  afforded  by  allowing  the 
persons  employed  to  discharge  tlieir  duty  by 
deputy.  If  no  one  employ  a deputy,  tlie  emo- 
luments cannot  be  much  too  great:  if  many 
individuals  employ  deputies,  it  will  be  only 
necessary  to  observe  wdiat  is  paid  to  the  de- 
puties : the  salary  of  the  dejiuty  is  the  proper 
salary  for  the  place. 

If  this  rule  be  applied  to  the  emoluments 
of  the  clergy,  and  it  be  asked  what  is  the 
proper  price  for  their  services,  the  answer  is 
not  difficult.  It  is,  prinui  facie,  the  price 
given  by  one  class  of  the  clergy,  and  received 
by  the  other ; it  is  the  current  price  of  cu- 
racies. I say  always  primd  facie ; for,  in  re- 
ality, the  current  price  is  somewhat  greater  ; 
part  of  the  price  being  made  up  in  hope.  For 
insuring  the  due  performance  of  all  the  duties 
of  their  office,  this  price  is  found  to  be  suf- 
ficient. The  possession  of  any  greater  emo- 
lument is  not  only  useless  but  pernicious, 
inasmuch  as  it  enables  them  to  engage  in 
occupations  incompatible  with  the  due  per- 
formance of  their  function,  and  as  it  tends  to 
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give  them  a distaste  for  the  duties  of  that 
function. 

The  inequality  observable  in  the  emolu- 
ments of  the  established  clergy  is  also  disad- 
vantageous in  respect  to  the  greater  number 
of  ecclesiastics.  'I'he  comparison  which  they 
make  between  their  condition,  and  that  of 
the  rich  incumbents,  diminishes  still  further, 
in  their  eyes,  the  value  of  what  they  receive. 
A reward  so  unequal,  for  equal  services,  de- 
grades those  who  receive  only  their  iiropcr 
portion.  The  whole  presents  the  appearance 
of  a lottery  — of  favour  and  injustice,  ill  ac- 
cording with  the  moral  character  of  their 
vocation, 

It  is  a good  rule  of  economy  to  employ  only 
real  labourers,  who  do  not  think  themselves 
superior  to  the  work  they  have  to  perform. 
Dutch  florists  ought  not  to  be  employed  in 
the  cultivation  of  potatoes. 

It  is  well  also  fully  to  occupy  the  time  of 
the  individuals  employed.  The  duties  of  many 
public  offices  require  only  three  or  four  hours 
attendance  daily.  After  the  office-hours  are 
passed,  sneh  individuals  seldom  are  aide  pro- 
fitably to  employ  their  time.  The  leisure 
I they  possess  inert^ases  their  wants.  Ennui, 
the  scourge  of  life,  is  no  less  the  enemy  of 
economy.  It  is  among  this  class,  that  those 
who  are  most  discontented  with  their  salaries, 
are  generally  found. 


CHAPTER  V. 

NO  MORE  NO.MIN'AL  THAN  REAL. 

Bale  IV.  The  nominal  and  real  amount  of 
salaries  ought  to  correspond. 

In  other  words,  no  deduction  ought  to  be 
made  from  the  real  value  of  a salary,  without 
reducing  its  nominal  amount.  'I'he  practice 
which  has  frequently  been  adopted  in  Eng- 
land, of  reducing  the  real  value  of  salaries  and 
pensions  by  taxes  and  other  deductions,  while 
the  nominal  amount  of  the  salaries  has  re- 
mained unaltered,  has  given  rise  to  this  rule. 
In  some  instances,  the  deductions  thus  made 
have  amounted  to  one-third  of  the  nomitial 
salary. 

No  advantage  arises  from  this  arrangement, 
but  its  inconveniences  are  numerous.  In  the 
first  place,  it  is  an  evil  in  so  far  as  it  spreads 
an  exaggerated  idea  of  the  s.icrilices  made  by 
the  public,  and  the  expense  incurred  under  the 
head  of  salaries.  With  respect  to  the  public 
functionaries,  it  is  an  evil  to  possess  an  income 
greater  in  appearance  than  reality.  The  erro- 
neous conceptions  hence  entertained  of  their 
wealth,  imposes  upon  them,  in  deference  to 
public  opinion,  the  necessity  of  keeping  up  a 
correspondent  establishment  : under  the  pe- 
nalty of  being  considered  niggardly,  they  are 
compelled  to  be  extravagant.  It  is  true,  the 
public  are  aware  in  general,  that  salaries  and 
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pensions  are  subject  to  deductions;  but  they  I 
are  oftentimes  only  acquainted  with  a part  of  I 
the  deductions,  and  they  seldom  in  such  cases  } 
enter  into  minute  calculations.*  ] 

In  this  manncM-,  the  difference  between  the  i 
nominal  and  real  value  of  a salary  tends  to  I 
produce  an  increase  in  the  wants  of  the  in- 
dividual employed.  Call  the  amount  of  his  j 
salary  what  it  really  is.  and  he  will  he  at  ease, 
but  every  nominal  addition  will  |)rove  a costly  j 
oriiainent.  If  the  opportunity  of  illicit  prolit  j 
be  presented  to  him,  such  nominal  addition 
will  be  an  incentive  to  corruption  ; and  should 
he  not  be  dishonest,  it  will  prove  a cause  of  j 
distress.  ' ! 

'fhe  remedy  is  simple  as  efficacious ; the  j 
change  need  only  be  in  words. 


CH.\PTER  VI. 

COUPLE  nUllTHEN  WITH  BENEFIT. 

Tiule  V.  The  expenses  of  an  office  ought 
to  be  defrayed  by  those  who  enjoy  the  bene- 
lit  of  the  services  rendered  by  the  office. 

'I'he  author  of  the  Wealth  of  Nations,  in 
investigating t the  manner  in  which  the  ex- 
pense of  services  ought  to  be  divided,  has 
shown  that  in  some  cases  it  ought  to  be  de- 
frayed by  the  public  ^ — in  others,  exclusively 
by  those  who  immediately  reap  the  benelit 
of  tlie  service.  He  has  also  shown  thiit  there 
is  a class  of  mixed  cases,  in  which  the  ex- 
pense ought  to  be  defrayed  partly  by  the 
public,  and  partly  by  the  individuals  who 
derive  the  immediate  heiiefit.  To  this  class 
belongs  public  education. 

The  rule  just  laid  down  seems  scarcely  to 
stand  in  need  of  proof.  It  may,  however,  be 
useful  to  mention  the  modes  in  which  it  may- 
be violiited ; as  — 1 . When,  for  ti  service  ren- 
dered to  one  person  or  set  of  persons,  the  ob- 
ligation of  payment  is  imposed  upon  another. 
This  is  partly  the  case  of  dissenters  who  su|)- 
port  their  own  clergy,  in  so  far  as  they  are 
obliged  to  pay  for  the  support  of  the  clergy 
of  tliat  established  sect  from  which  they  dis- 
sent. 2.  When,  for  a service  rendered  to  a 
certain  number  of  individuals,  the  ohligafiun 
of  payment  is  imposed  upon  the  public:  for 
example,  the  expenses  of  a theatre,  wholly  or 
in  part  paid  out  of  the  public  purse.  3.  When, 
for  a service  rendered  to  the  public,  the  oidi- 
gation  of  payment  is  imposed  upon  an  indi- 
vidual. 

With  respect  to  this  third  case,  the  ex- 
amples are  but  too  abundant- 

1.  The  most  remarkable  example  will  be 
found  in  the  administration  of  justice.  At 
first  sight,  it  may  be  thought  that  he  who 

• A liiriher  inconvenience  frequently  arises 
from  the  exjicnse  of  collecting  and  managing 
such  peculiar  contributions. 
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obtains  a verdict  in  his  favour  reaps  the 
principal,  or  even  the  only  advantage  to  be 
obtained  ; and  therefore  that  it  is  reasonable 
he  should  bear  the  exjiense  incurred  — that  he 
should  pay  the  officers  of  justice  for  the  time 
they  have  been  employed.  It  is  in  this  man- 
ner tliat  the  subject  appeared  even  to  Adam 
Smith.  (B.  V.  sec.  2.)  Upon  a closer  ex- 
amination, wc  shall  discover  an  impoitant 
error.  'I’lie  individual  in  whose  favour  a 
verdict  is  given,  is  iirecisely  the  imlividual 
who  has  received  least  benefit:  setting  aside 
the  rewards  paid  to  the  officers  of  justice, 
how  many  other  expen>es,  which  the  nature 
of  things  render  inevitable,  remain  ! It  is  he 
who,  at  the  price  of  his  time,  his  care,  and 
his  money,  has  [lurchased  that  protection 
which  others  receive  for  nothing. 

Su])])Ose  that  among  a million  persons  there 
have  been,  for  exampie,  a thousand  lawsuits 
in  a year  : without  these  lawsuits — wiihout 
the  judgments  which  terminate  them,  injus- 
tice would  have  had  nothing  to  hold  it  in 
check  but  the  defensive  cneigy  of  individuals. 
A million  acts  of  injustice  would  have  been 
perpetrated  in  the  same  time.  But  since,  by 
means  of  these  thousand  judgments,  a million 
acts  of  injustice  have  been  [>revented,  it  is 
the  same  thing  as  if  each  complainant  had 
himself  prevented  a thousand,  l-fecause  he 
has  rendered  so  important  a service  — because 
he  has  exposed  himself  to  so  many  mi>haps, 
to  so  much  trouble  and  expense,  does  he 
deserve  to  he  taxed?  It  is  as  though  the 
militia  who  defend  the  frontiers  should  be 
selected  to  hear  the  expenses  of  the  cam- 
paign. 

“ Who  goeth  a warfare  any  time  at  his  own 
charges?”  saith  St.  Paul.  It  is  the  poor  liti- 
gant who  makes  war  upon  injustice,  who  pur- 
sues it  before  the  tribunals  at  his  own  risk, 
and  nho  is  made  to  pay  for  the  service  which 
is  rendered  by  him. 

When  such  expenses  are  thrown  upon  a 
defendant,  unjustly  dragged  into  the  litigious 
eontenti  n,  the  case  is  yet  worse:  instead  of 
anything  having  been  done  for  his  advantage, 
he  has  been  fonnented,  and  he  is  made  to  pay 
for  having  been  tormented. 

If  the  expenses  are  altogether  thrown  upon 
the  party  who  is  found  to  have  done  wiong 
(although  it  often  happen.s,  owing  to  the 
uncertainty  either  of  the  facts  or  ot  the  law, 
that  there  has  been  no  wilful  wrong  on  either 
side,)  this  cannot  be  done  at  first:  this  party- 
can  only  be  know  n at  the  termination  of  the 
suit.  Hut  then  such  a judgment  would  be  a 
puni^hnient;  and  there  is  a chance  that  such 
a |)unishment  may  not  be  desei  ved;  another 
chanec,  that  the  individual  may  not  lie  in  a 
condition  to  support  it;  another  chance,  that 
it  w ill  be  either  too  great  or  too  liitle.j; 

J There  are  many  odicr  objections  to  taxes 
upon  law  proceedings,  but  they  do  not  belong  to 
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II.  As  another  violation  of  this  rule,  may 
be  cited  the  practice  of  taking  fees,  as  carried 
on  in  most  custom-houses,  and  which  con- 
stituted a great  abuse  in  those  of  England, 
previously  to  the  reform  introduced  by  Mr. 
Pitt.  Many  of  the  officers,  not  receiving 
salaries  sufficient  for  their  maintenance,  were 
allowed  to  make  up  the  deficiency  by  fees 
received  for  their  own  advantage.  This  cus- 
tom had  an  appearance  of  reason.  “ We  pass 
your  merchandise  through  the  custom-house,” 
they  might  have  said ; “and  you  ought  to  pay 
for  this  service.’’  But  this  reason  is  decep- 
tive. “ Without  this  custom-house,”  the 
merchants  might  have  replied,  “ our  mer- 
chandise would  have  gone  straight  forward. 
It  is  not  for  our  advantage  that  this  costly 
depot  is  established  — it  is  for  the  general 
wants  of  the  State  ; the  State,  therefore, 
which  you  serve,  ought  to  pay  you,  and  not 
us,  whom  you  torment  with  your  services, 
which  tve  should  be  very  happy  to  do  with- 
out.” But  it  may  be  said,  this  expense  must 
be  borne  by  somebody  : why  should  it  not  be 
borne  by  these  merchants  as  well  as  anybody 
else?  Because  it  is  a partial  and  unequal  tax. 
Taxes  upon  merchandise  are  generally  in 
proportion  to  the  v.alue  of  the  goods;  this 
abusive  tax  seldom  is  so.  A rich  merchant 
does  not  feel  it ; he  is  reimbursed  by  the  sale 
of  his  goods  : a poor  individual  is  oppressed 
by  this  second  contribution,  which  he  finds 
it  necessary  to  pay  to  the  clerk  after  he  has 
paid  what  is  due  to  the  Exchequer ; and  it 
with  reason  appears  to  him  the  more  odious, 
because  it  is  ohentimes  arbitrary. 

III.  In  conclusion  as  a last  example  of  the 
violation  of  this  rti’.''.  ve  mention  the  emolu- 
ments of  the  clergy,  in  so  far  as  they  consist 
of  tithes.  If  the  services  of  the  clergy  con- 
tribute to  the  maintenance  of  public  morality, 
and  obedience  to  the  laws,  even  those  to  w hom 
these  services  are  not  personally  directed  are 
benefited  by  them  — they  are  useful  to  the 
whole  state:  their  expense,  whatever  ought 
to  be  its  amount,  ought  to  be  borne  by  the 
whole  community.  Distributed  as  this  ex- 
pense is  at  present,  under  the  system  of  tithes, 
in  such  manner  that  every  one  knows  how 
much  and  to  whom  he  pays  it,  no  advantage 
is  derived  from  this  knowledge ; whilst  the 
inconveniences  are  but  too  manifest,  in  that 
hatred  which  so  frequently  subsists  between 
the  parishioners  and  their  minister,  the  shep- 
herd and  his  flock ; by  means  of  which  his 
labours,  so  long  as  this  enmity  subsists,  are 
rendered  w'orse  than  useless.  Were  this  ex- 
pense to  be  defrayed  from  the  general  source 

the  present  subject.  Under  the  head  of  proce- 
dure, it  miVht  be  shown  that  these  taxes  oppose 
the  ends  of  justice:  under  the  head  of  finance, 
that  they  constitute  a bad  source  of  revenue.  The 
subject  has  been  more  fully  discussed  in  the 
“ Protest  against  haw  Taxes," 
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of  the  public  treasure,  these  scandalous  dis- 
sensions w ould  be  avoided  ; and  whether  the 
revenues  were  more  or  less  ample,  it  would 
be  possible  to  preserve  a more  just  propor- 
tion between  them  and  the  different  degrees 
of  labour,  instead  of  floating  as  at  present 
between  £20  and  £20,000  per  annum,  undei 
the  direction  of  chance.* 


CHAPTER  VII. 

BY  E.MOLUMENTS  EXCLUDE  CORRUPTION. 

Buie  V.  In  employments  w'hich  expose  the 
public  functionary  to  peculiar  temptations, 
the  emoluments  ought  to  be  sufficient  to  pre- 
serve him  from  corruption. 

Setting  aside  all  considerations  of  the  hap- 
piness of  the  individual,  the  interest  of  the 
public  requires,  that  in  all  employments  which 
afford  the  means  of  illicit  gain,  the  individuals 
employed  should  be  placed  above  want.  If 
this  important  consideration  be  neglected,  we 
ought  not  to  be  surprised  that  men  urged  on 
by  perpetually  recurring  wants  should  abuse 
the  powers  they  possess.  Under  such  cii- 
cumstanccs,  if  they  are  found  guilty  of  ex 
tortion  and  peculation,  they  are  less  deserving 
,of  blame  than  that  government  w'hich  has 
spread  the  snare  into  which  it  was  .scarcely 
possible  that  their  probity  should  not  fall. 
Placed  between  the  necessity  of  providing  the 
means  of  subsistence,  and  the  impossibility 
of  providingthem  honestly,  they  will  naturally 
be  led  to  regard  peculation  and  extortion  as 
a lawful  supplement,  tacitly  authorized  by 
the  government.  The  examples  of  this  mis- 
chievous economy,  and  of  the  inconveniences 
resulting  from  it,  are  more  frequent  in  Russia 
than  under  any  other  European  government. 

“ M.  dc  Launay  (Farmer -general  under 
Frederick  II.)  represented  to  the  king  that 
the  salaries  of  the  custom-house  officers  w'ere 
too  small  for  their  subsistence,  and  that  it 
would  be  but  justice  to  augment  them ; he 
added,  that  he  could  insure  to  his  Majesty 
that  every  one  would  then  discharge  his  duty 
better,  and  that  the  aggregate  receipts  in  all 
the  offices  would  be  larger  at  the  end  of  the 
year.”  — “ You  do  not  know  my  subjects,” 
said  Frederick;  “ they  are  all  rogues  where 
my  interests  are  in  question.  I have  tho- 
roughly studied  them,  and  I am  sure  they 
would  rob  me  at  the  altar.  By  paying  them 
better,  you  would  diminish  my  revenues,  and 
they  would  not  rob  me  less.” — “ Sire,”  re- 
plied M.  de  Launay,  “ how  can  they  do  other- 
wise than  steal  ? Their  salaries  are  not  enough 
to  buy  them  shoes  and  stockings ! a pair  of 

• Tithes,  considered  as  a tax,  are  attended  with 
other  inconveniences  : they  belong  not  to  ournre* 
sent  subject.  They  have  been  exposed  by  Adam 
Smith,  with  that  force  and  precision  which  cha- 
racterize  that  great  master. 
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boots  costs  them  a month’s  pay ! at  the  same 
time,  many  of  them  are  married.  And  where 
can  they  obtain  food  for  their  wives  and  fami- 
lies, if  it  is  not  by  conniving  at  the  smugglers  ? 
There  is,  Sire,  a most  important  maxim,  which 
in  matters  of  government  is  too  frequently 
leglected.  It  is,  that  men  in  general  desire 
to  be  honest;  but  it  is  always  necessary  to 
leave  them  the  ability  of  being  so.  If  your 
Majesty  will  consent  to  make  the  trial  I pro- 
pose, I will  engage  that  your  revenues  will 
be  augmented  more  than  a fourth,’’  The 
maxim  in  morals,  thus  brought  forward  by 
M.  de  Launay,  appeared  totheking,  — beauti- 
ful and  just  as  it  really  is  in  itself,  — so  much 
the  more  excellent  from  being  in  the  mouth 
of  a financier  ; since  men  of  this  class  are  not 
in  general  reputed  to  know  many  such.  He 
authorized  the  experiment;  he  increased  the 
salaries  of  the  officers  by  a half,  and  his  re- 
venues were  increased  a third  without  any 
new  taxes.* 

A salary  proportionate  to  the  wants  of  the 
functionary  operates  as  a kind  of  moral  atUi- 
septic,  or  preservative.  It  fortifies  a man’s 
probity  against  the  influence  of  sinister  and 
seductive  motives.  The  fear  of  losing  it  will 
in  general  be  more  than  equivalent  to  the  or- 
dinary temptations  held  out  by  illicit  gains. 

But  in  the  estimation  of  a man’s  wants,  it 
is  not  merely  to  what  is  absolutely  necessary 
that  our  calculation  ought  to  be  confined  ; — 
Fabricius  and  Cincinnatus  are  not  the  proper 
standards  to  be  selected  ; the  actual  state 
of  society  ought  to  be  considered ; the  ave- 
rage measure  of  probity  must  be  our  rule. 
Public  opinion  assigns  to  every  public  func- 
tionary a certain  relative  rank  ; and,  whether 
reasonably  or  not,  expects  from  him  an  ex- 
penditure nearly  equal  to  that  of  persons  in 
a similar  rank,  If  he  be  compelled  to  act  in 
defiance  of  public  opinion,  he  degrades  and 
exposes  himself  to  contempt  — a punishment 
so  much  the  more  afflictive,  in  proportion  as 
his  rank  is  elevated.  Wants  keep  pace  with 
dignity.  Destitute  of  the  lawful  means  of 
supporting  his  rank,  his  dignity  presents  a 
motive  for  malversation,  and  bis  power  fur- 
nishes the  means.  History  abounds  with 
crimes,  the  result  of  this  ill-judged  policy. 

If  a justification  be  required  for  the  extra- 
ordinarily high  salaries,  which  it  is  customary 
to  pay  to  the  supreme  magistrates  who  are 
called  Kings,  it  will  be  found  in  the  prin- 
ciples above  laid  down.  The  Americans,  by 
denominating  their  chief  magistrate  a Presi- 
dent, have  thereby  made  a small  salary,  com- 
pared with  what  is  paid  in  England  to  the 
sovereign,  answer  every  purpose  of  a large 
one.  Why  ? Because  the  dignity  of  the  pre- 
sident is  compared  with  that  of  the  other 


• Thic'bault,  Mcs  Souvenirs  de  Berlin,  tome 
iv.  p.  12C. 
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officers  of  the  republic,  whilst  in  Europe  the 
dignity  of  the  sovereign  is  measured  by  a sort 
of  comparison  with  that  of  other  kings.  If 
he  were  unable  to  maintain  a certain  pomp 
1 amidst  the  opulence  of  his  courtiers,  he  would 
feel  himself  degraded.  Charles  II.,  to  relieve 
himself  from  the  restrictions  imposed  upon 
him  by  the  economy  of  parliament,  sold  him- 
self to  a foreign  potentate,  who  offered  to 
supply  his  proffision.  The  hope  of  escaping 
from  the  embarrassments  into  which  be  had 
plunged  himself,  drove  him,  like  an  insolvent 
individual,  to  criminal  resources.  This  mis- 
taken economy  occasioned  the  expense  of  two 
successive  wars,  terminating  in  a peace  more 
disastrous,  perhaps,  than  either  of  the  wars. 
Our  strength  was  wasted  in  oppressing  a 
necessary  ally,  instead  of  being  employed  in 
checking  the  ambition  of  a rival,  with  whom 
we  had  afterwards  to  contend  with  dimi- 
nished resources.  Thus  the  establishment  of 
the  Civil  List,  though  its  amount  may  appear 
large,  may  be  considered  as  a measure  of  ge- 
neral securitg. 

It  is  true,  that  the  sum  necessary  to  pre- 
vent Charles  II.  from  selling  himself,  or,  in 
other  words,  the  amount  which  in  this  in- 
stance would  have  operated  as  a mora.  anti- 
septic, or  preservative,  could  not  have  been 
very  accurately  calculated.  A greater  or  less 
portion  of  this  antiseptic  must  be  employed, 
in  proportion  as  there  exists  a greater  or  less 
proclivity  towards  corruption.  Experience 
is  the  touchstone  of  all  calculations  in  this 
respect.  Provided  these  abuses  are  guarded 
against,  a low  scale  of  sidaries  can  never  be 
an  evil  ; it  must  be  a good.  If  the  salary  be 
not  a sufficient  reward  for  the  service  to  be 
performed,  the  office  will  not  be  accepted:  if 
it  be  sufficient,  everything  which  is  added 
to  its  amount,  is  so  much  lavished  in  pure 
waste. 

CHAPTER  VJII. 

GIVE  PENSIONS  OF  RET|l?AT. 

Pule  VII.  Pensions  of  retreat  ought  to  be 
provided,  especially  when  the  emoluments 
allowed  are  not  more  than  sufficient  to  meet 
the  absolute  vvants  of  the  functionary. f 

Pensions  of  retreat  are  recommended  by 
considerations  of  humanity,  justice,  ami  good 
econotny  : they  moreover  tend  to  insure  the 
proper  discharge  of  duty,  and  constitute  a 
source  of  responsibility  on  the  part  of  the  in- 
dividuals employed. 

-f  The  reader  ought  to  be  apprised,  that  haying 
found  in  l\Ir.  Bentham’s  MSS.  upon  thi.s  subject, 
only  the  memorandum,®  ‘■^Pensions  of  Retreat," 

I have  confined  myself  to  the  most  simple  expo- 
sition of  the  subject : it-s  details  would  have  been 
too  widely  extended Note  by  Dumont. 

* See  note  by  Mr.  Bentham  on  this  subject 
p.  191. 
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1.  7’here  Jire  many  ca?es  in  \vlii(!h  it  is  not 
desiriit)le  tliat  a [niblic  fimctionary  s'uoiild 
continue  to  be  employed  after  Ids  activity  and 
capacity  have  become  impaired.  Rut  simje 
the  infiriidties  of  age  lend  to  increase  his 
Avaiits,  this  is  not  tlie  time  in  \vhi<di  he  will 
be  able  to  retrench  his  e.xpenditnre  ; and  he 
will  be  induced  by  this  consideration,  in  his 
old  age  and  impotency,  to  continue  to  en- 
deavour to  perform,  with  pain,  and  ev('ii  with 
disgrace,  tlie  duties  of  a station  which  in  his 
maturity  he  had  filled  with  pleasure  and  re- 
putation. 'I’owait  till  he  voluntarily  resigns, 
is  to  expect  a species  of  .suicide  ; to  dismiss 
him  without  a pen>ion  of  retreat,  is,  in  the 
supposed  state  of  his  faculties,  a species  of 
bomicid(‘.  A pension  of  retreat  removes  all 
these  dilTic.ultie.s : it  is  a debt,  of  huinaidty, 
paid  by  the  public  to  it.s  servants. 

2.  15y  means  of  these  pensions,  the  s<';de 
of  all  salaries  may  be  lowei’  than  otherwise, 
without  producing  any  ill  effect  upon  the 
fpiality  of  the  services  rendered  : they  will 
constitute  an  item  in  the  calculation  which 
every  individiiil  makes.  In  the  meantime, 
government  ^vill  obtain  from  all,  at  a low 
price,  services,  the  idterior  compensation  for 
which,  on  account  of  the  ca-ualties  of  human 
life,  will  only  be  rei'cived  by  a few',  it  is  a 
lottery  in  which  there  are  no  blanks. 

.‘1.  In  all  employments  from  which  the 
individuals  are  removable  at  pleasure,  the 
pension  of  retreat,  in  consef|uence  of  the  ap- 
proach of  the  period  at  wiiich  it  will  bectime 
necessary  or  due,  will  add  an  increasing  value 
to  the  salary,  and  augment  the  responsibility 
of  the  individual  em[)loyecl.  Should  he  be 
tempted  to  malvei  satioii,  it  will  be  necessary 
tljat  the  profit  derivable  from  his  malversation 
should  compensate  with  certainty,  not  only 
for  the  loss  of  hi.s  animal  salary,  hut  also  for 
tlie  value  of  liis  future  pen.sion  of  retreat:  his 
fidelity  is  thus  secured  to  the  last  moment 
of  nis  continuing  in  ollice. 

4.  AVe  ought  not  to  forget  the  happiness 
insured  to  the  persons  enijiloyetl,  re.-ulting 
from  the  security  given  to  tliem  hy  the  pro- 
vision thus  made  against  that  period  of  life 
wliich  is  most  menaced  with  weakness  and 
neglect.  Hence  an  liahilual  disjxisition  to 
perform  the  dufies  of  their  ollice  with  ala- 
crity W'ill  arise  ; they  will  consider  themselves 
as  permanently  provided  for,  ami  fi.xed  in  a 
situation  in  which  all  their  lacnltios  may  he 
applied  to  the  discharge  of  its  duties,  williont 
iiciiig  turned  aside  hy  vague  appreliensions  of 
future  distress,  and  the  desire  of  improving 
their  condition,  which  so  often  leads  indivi- 
duals successively  to  try  diffeicnt  stations. 
Another  advantage  to  the  government : in- 
stead of  being  badly  served  hy  novices,  it  will 
possess  a body  of  experienced  functionaries, 
expert  and  worthy  of  its  confidence. 

The  amount  of  these  pensions  ought  to  be 
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regulated  hy  fixed  rules,  otherwise  thev  will 
become  a source  of  abuse  : offices  will  be 
bestowed  for  the  sake  of  the  pension,  instead 
of  the  pension  being  bestowed  for  the  sake 
I of  the  ollice.  'j'liey  ought  also  to  increase 
j according  to  the  lengtli  of  service,  leaving  at 
all  times  an  inducement  to  continued  exer- 
tion; without  which  pi'ecantion,  the  services 
of  ex[iei ienced  individuals,  which  it  might 
he  desirable  to  retain,  would  frequently  be 
I lost. 


CHAPTER  IX. 

OF  THE  SALE  OF  OFFICES. 

If  it  be  desirable  that  the  public  servants 
slitHild  be  contenled  with  small  sala:  ies,  it  is 
more  desirable  that  they  should  he  willing  to 
serve  gnituitoiisly,  and  most  desirable  that 
they  should  he  willing  to  pay  for  the  liberty 
of  serving,  instead  of  being  paid  for  their  ser- 
vices. Such  is  the  simple  hut  conclusive  traiti 
of  argument  in  favour  of  the  venality  of  of- 
fices, abstractly  con.-idcred. 

Such  an  ariiingement  is  attended  with  an- 
other advantage.  A sum  laid  out  in  the 
[Hin  hase  of  ati  ollice  renders  the  purchaser 
resiioiisiblo  in  a higher  degree  than  lie  would 
he,  were  he  to  receive  a salary  equal  to,  or 
even  exceedingiii  aiiioimt,  the  interest  of  the 
money  he  has  paid,  'l  lie  loss  of  a salary  paid 
hy  the  public,  is  merely  the  cessation  of  so 
much  gain  ; the  loss  of  an  office  whicli  has 
been  purcliased,  is  the  positive  lossof  so  much 
capital  whicli  the  individual  has  actually  pos- 
sessed. 'file  impression  produced  upon  the 
mind  hy  these  two  species  of  loss  is  widely 
dilFerent.  I'he  cessation  of  a gain  is  generally 
much  less  severely  felt,  than  a loss  to  a eor- 
respoiiding  amount.  The  gain  which  depciids 
upon  external  eircumstanees  is  always  pre- 
carious— it  cannot  be  reekoiied  upon  with 
certainty  ; on  the  other  hand,  if  an  individual 
liave  purchased  an  office  with  his  own  capital, 
he  looks  upon  it  as  absolutely  his  own  ; it 
comes  to  be  regarded  as  a certain,  fixed,  and 
permanent  source  of  revenue,  and  as  identi- 
fied with  his  original  property,  upon  which  he 
has  always  reckoned. 

AVhen  a man  purchases  an  office,  it  maybe 
fairly  presumed  that  he  possesses  appropriate 
a|)titudc  for  the  discharge  of  its  duties.  Are 
tliere  pecuniary  emoluments  attached  to  an 
office,  — file  office  maybe  accepted  for  the 
sake  of  these  emohimei'ts.  Are  there  no  pe- 
cuniary emoluments,  — the  office  can  be  de- 
sired only  on  aceoiint  of  its  duties,  or  of  the 
natural  rewards  of  lionour  and  power  which 
are  inseparable  from  it.  Such,  at  least,  is  the 
ordinary  state  of  things.  It  is,  however,  pos- 
sible that  such  an  office  might  be  desired  as 
a means  of  obtaining  some  hidden  profit  |ire- 
judicial  to  the  public:  but  this  would  be  a 
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partinular  case,  whose  existence  ought  to  be 
established  by  proof. 

It  is  not  by  names  alone  that  we  can  de- 
termine whether  it  be  most  advantageous  for 
the  public,  that  offices  should  without  emolu- 
ments  be  given  away,  or  when  with  emolu- 
ments should  be  sold:  this  question  can  only 
be  determined  by  an  accurate  account,  ex- 
hibiting the  balance  of  the  sums  paid  and 
received.  If,  however,  there  be  any  offices 
without  emoluments,  for  which  purchasers 
can  be  found,  — were  it  possible  to  sell  purely 
honoraryappointments,  offices  connected  with 
public  pomp  and  show,  it  would  be  entirely 
consistent  with  good  economy : it  would  be 
to  convert  a tax  upon  honour,  unfelt  by  any 
one,  but  established  in  favour  of  the  pur- 
chasers, into  hard  cash.  A tax  would  thus 
be  levied  upon  vanity.  The  gain  would  be 
real,  though  the  bargain,  like  that  of  the 
Lapland  sorcerers,  were  only  for  bags  of 
wind. 

As  it  respects  offices  of  which  the  emolu- 
ments are  fixed,  the  question  of  economy  is 
simple  : the  amount  of  the  emoluments  does 
not  differ  from  a perpetual  rent.  But  when 
an  office  is  sold,  the  profits  of  which,  whether 
received  from  the  public  or  levied  upon  in- 
dividuals, are  uncertain  in  amount,  this  un- 
certainty causes  a presumption  against  the 
economy  of  the  bargain  ; it  is  disadvantageous 
to  the  public  to  be  subject  to  uncertain  ex- 
penses, and  it  is  not  probable  that  these  un- 
certain profits  will  sell  for  so  large  a price  as 
would  willingly  be  paid  for  a salary  equal  to 
their  average  amount. 

Again,  as  to  emoluments  derived  solely 
from  individuals.  These  are  a species  of  tax 
often  created  and  alienated  at  the  same  time 
in  favour  of  the  office.  The  general  pre.sunip- 
tion  cannot  but  be  unfavourable  to  taxes  im- 
posed under  such  circumstances.  In  former 
times,  when  the  science  of  political  economy 
was  in  its  cradle — when  taxes  and  the  methods 
of  collecting  them  were  little  understood  — 
governments  have  frequently  thus  alienated 
large  bratichesof  the  public  revenue  : tempt- 
ed by  an  immediate  supply,  they  either  did 
not  or  would  not  regard  the  extent  of  the 
sacrifices  they  made.  'I'he  history  of  French 
finance  is  replete  with  instances  of  this  kind. 
The  customs  of  Orleans,  which  were  origi- 
nally purchased  by  a Duke  of  Orleans  for 
(iO.fiOO  //ffnes,  afterwards  yielded  to  his  poste- 
rity a yearly  revenue  of  more  than  1,000,000 
francs. 

The  venality  of  offices  in  that  kingdom  had 
created  an  exceedingly  complex,  and  conse- 
quently exceedingly  vicious,  system.  'J'he 
sale  of  ofTices  conferring  hereditary  nobility 
was  especially  nd-chievous.  since  this  nobi- 
lity enjoyed  a ninltitude  of  exemptions.  The 
nobles  paid  no  taxes.  Hence  every  creation 
of  nobility  was  a tax,  equal  in  value  to  the  ! 
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exemption  granted,  thrown  upon  those  who 
continued  liable  to  pay  them. 

Should  the  price  for  which  an  office  is  sold 
form  a part  of  the  emoluments  of  the  head  of 
the  office,  and  not  be  received  by  the  public, 
this  woidd  make  no  difference  in  the  question 
of  economy  as  respects  giving  and  selling. 
That  the  produce  of  the  sale  is  afterwards 
wasted,  is  an  accident  unconnected  with  the 
sale.  The  emoluments  received  by  the  head 
of  the  department  may  be  too  large  or  not  : 
if  not  too  large,  the  jrublic  gains  by  the  ope- 
ration ; since,  in  .suppressing  the  sale,  it  would 
be  necessary  to  increase  his  emoluments  by 
other  means  ; if  too  large,  the  excess  might 
be  made  applicable  to  the  public  service. 

The  Sale  of  Offices  considered  with  respect 
to  particular  departments. 

Public  opinion  is  at  present  adverse  to  the 
sale  of  public  offices.  It  more  particularly 
condemns  their  sale  in  the  three  great  depart- 
ments of  war,  law,  and  religion.  This  preju- 
dice has  probably  arisen  from  the  im[)roper 
use  to  which  it  has  sometimes  been  applied  ; 
but  whether  this  be  the  case  or  not,  the  use 
of  the  word  venal,  seldom  if  ever  but  iii  an 
odious  and  dysolgystic  sense,  has  tended  to 
preserve  it. 

“ He  who  has  bought  the  right  of  judging 
will  sell  judgments,”  is  the  sont  of  reasoning 
in  use  upon  this  subject.  Instead  of  an  argu- 
ment, it  is  only  an  epigram.*  The  members 
of  the  French  parliaments  were  judges,  and 
they  purchased  their  places  ; it  did  not  by  any 
means  follow  that  they  were  dispo.sed  to  sell 
their  judgments,  or  that  they  could  have  done 
so  with  impunity.  'J'he  greater  number  of 
these  parliaments  were  never  even  sus[>ectcd 
of  having  sold  them.  Countries  may  however 
be  cited,  in  which  the  judges  sell  both  jii>iice 
and  injustice,  though  they  have  not  bought 
their  places.  'Fhe  uprightness  of  a judge  does 
not  depend  u])on  these,  but  upon  other  cir- 
cumstances. If  the  laws  be  intelligible  and 
known  — if  the  proceedings  of  the  judges  are 
public  — if  the  punishment  for  injustice  sur- 
pass the  profit  to  be  reaped  from  it,  judges 
will  be  upright,  even  though  they  purchase 
their  offices. 

In  England,  there  are  certain  judicial  of- 
fices which  thejudgessell — sometimesopenly, 
sometimes  clandestinely.  The  purchasers  of 
these  offices  extract  from  the  suitors  as  much 
as  they  can  : if  they  had  not  purchased  fheir 
places,  they  would  not  have  endeavouretl  to 
extract  les.s.  'I'he  mischief  is,  not  that  this 
right  of  plundering  is  sold,  but  that  the  right 
exists. 

• “ Vendere  jure  potest,  ernerat  ille  prius.” 
Apply  the  reasoning  to  another  subject. : — “He 

who  has  bought  iiiii-les,  will  sell  apples.’’  'J’he 
consequence  docs  not  follow;  for  he  niav  chance 
to  eat  or  to  give  them  away. 
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In  the  English  army,  the  system  of  vena- 
lity has  been  adopted.  Military  commissions, 
from  the  rank  of  ensign  to  tiiat  of  lieutenant- 
colonel,  are  sold,  with  permission  to  the  pur- 
chasers to  re-sell  them.  The  epigram  upon 
the  judges  is  not  applied  here.  The  complaint 
is,  that  the  patrimony  of  merit  is  invaded  by 
wealth.  But  it  ought  to  be  recollected,  that 
in  this  career  the  opportunities  for  the  display 
of  merit  do  not  occur  every  day.  It  is  only 
upon  extraordinary  occasions  that  extraor- 
dinary talents  can  be  displayed ; and  when 
these  occur,  there  can  be  no  difficulty,  even 
under  this  system,  of  bestowing  proportionate 
and  appropriate  rewards.  Besides,  though 
the  patrimony  of  merit  should  by  this  means 
be  invaded  by  wealth,  it  would  at  the  same 
time  be  defended  from  favouritism  — a divi- 
nity in  less  esteem  even  than  wealth.  The 
circumstance  which  ought  to  recommend  the 
system  of  venality  to  suspicious  politicians  is, 
that  it  diminishes  the  influence  of  the  crown. 
The  whole  circle  over  which  it  extends  is  so 
much  reclaimed  from  the  influence  of  the 
crown.  It  may  be  called  a corruption,  but  it 
serves  as  an  antidote  to  a corruption  more  to 
be  dreaded. 

It  is  the  sale  of  ecclesiastical  offices  which 
lias  occasioned  the  greatest  outcry.  It  has 
been  made  a particular  sin,  to  which  has  been 
given  the  name  of  simony.  In  the  Acts  of  the 
Apostles,  we  are  informed  that  at  Samaria 
tliere  was  a .oagician  named  Simon,  to  whose 
gainful  practices  an  immediate  stop  was  put 
by  the  preaching  and  miracles  of  Philip,  one 
of  the  deacons  of  the  church  of  Jerusalem, 
who  had  been  driven  to  Samaria  by  persecu- 
tion. Simon,  therefore,  regarding  Philip  as  a 
more  fortunate  rival,  enrolled  himself  among 
the  number  of  his  proselytes,  and  when  the 
apostles  Peter  and  John  came  down  from  Je- 
rusalem, and  by  the  laying  on  of  their  hands 
communicated  to  the  disciples  the  gift  of  the 
Holy  Ghost,  Simon,  desirous  of  possessing 
something  more  than  the  rest,  offered  to  them 
money,  saying,  “ Give  me  also  this  power, 
that  on  whomsoever  I lay  hands,  he  may  re- 
ceive the  Holy  Ghost.”  Upon  which  Peter 
severely  reprimanded  him;  and  the  magician, 
supple  as  he  was  intriguing,  asked  forgive- 
ness — and  thus  his  history  closes.  It  is  no- 
where said  that  be  was  punished. 

Upon  the  strength  of  this  story,  the  Ro- 
man Catholic  church  has  converted  the  act  of 
buying  or  selling  ecclesiastical  benefices  into 
a sin;  and  the  English  law,  copying  from  the 
catholic  church,  has  constituted  such  an  act 
a crime.  As  the  Roman  Catholic  church, 
among  catholics,  is  infallible,  as  to  tbeni  it 
must  have  decided  rightly  when  it  declared 
such  acts  to  be  sinful  Our  subject,  however, 
leads  us  only  to  the  consideration  of  the  legal 
crime:  and  between  this  crime  and  the  offence 
of  Simon  Magus,  there  is  nothing  in  common.  ; 
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Presentation  to  a living,  and  the  reception 
of  the  Holy  Ghost,  are  not  the  same  things. 
If  it  be  the  object  of  this  law  to  exclude 
improper  persons,  more  direct,  simple,  and 
efficacious  yaeans  might  be  employed  ; their 
qualifications  might  he  ascertained  by  public 
examinations  ; their  good  conduct  by  the  pre- 
vious publication  of  their  names,  with  liberty 
to  all  the  world  to  object  against  them.  Their 
moral  and  intellectual  capacity  being  thus 
proved,  why  should  they  not  be  allowed  to 
purchase  the  employment,  or  to  discharge  it 
gratuitously?  An  idiot,  once  admitted  to 
priest’s  orders,  may  hold  an  ecclesiastical  be- 
nefice ; but  were  a man  gifted  like  an  apostle 
to  give  five  guineas  to  be  permitted  to  dis- 
charge the  duties  of  that  benefice,  he  would 
be  borne  down  by  the  outcry  against  the  si- 
mony he  had  committed. 

What,  then,  is  the  effect  of  these  anti-simo- 
Tiiacal  laws  ? A priest  may  not  purchase  a 
benefice  for  himself ; but  his  friend,  whether 
priest  or  layman,  may  purchase  it  for  him; 
lie  may  not  purchase  the  presentation  to  a 
vacant  benefice ; but  he  may  purchase  the 
right  of  presentation  to  a benefice  filled  by 
a dying  man,  or  by  a person  in  good  health 
who  will  have  the  complaisance  to  resign, 
and  receive  it  again  with  an  obligation  again 
to  resign  whenever  his  patron  requires  it.  In 
reading  these  self-styled  anti-simoiiiacal  laws, 
it  is  difficult  to  discover  whether  they  are 
intended  to  prohibit  or  to  allow  the  practice 
of  simony.  Their  only  real  effects  are  to  en- 
courage deception  and  fraud.  Blackstone 
complains  of  their  inexecution  : he  did  not 
perceive  that  a law  which  is  not  executed  is 
ridiculous. 


CHAPTER  X. 

OF  QUALIFICATIONS. 

We  have  already  seen  that  a salary  may  b3 
employed  as  a means  of  insuring  the  respon- 
sibility of  an  individual,  and  as  a moral  anti- 
septic to  preserve  him  from  the  influence  of 
corruption.  By  the  sale  of  offices,  it  has  been 
seen  that  the  actual  expense  of  a salary  may 
be  diminished,  and  even  reduced  to  nothing. 
It  is  therefore  evident  *hat  the  important 
circumstance  is,  that  the  individual  should 
possess  the  requisite  portion  of  the  precious 
matter  of  reward,  and  not  that  it  should  have 
been  given  to  him.  If  he  possess  it  of  his 
own,  so  much  the  better;  and  the  more  he 
already  possesses,  the  less  is  it  necessary  to 
give  him.  In  England,  such  are  the  attrac- 
tions of  power  and  dignity,  that  the  number 
of  candidates  for  their  possession  has  been 
found  so  large,  that  it  has  been  thought  de- 
sirable to  limit  the  selection  to  the  number 
of  those  who  possess'  the  required  quantity  of 
this  moral  antiseptic;  and  this  circumstance 
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has  given  birth  to  what  have  been  called 
qualifications. 

The  most  remarkable  and  important  offices 
to  which  these  pecuniary  qualifications  have 
been  attached,  are  those  of  justices  of  the 
peace  and  members  of  parliament.  A justice 
of  the  peace  ought  to  possess  at  least  ^100 
per  annum  of  landed  property.  There  is  no 
reasonable  objection  against  this  law.  The 
office  is  one  of  those  for  which  an  ordinarily 
liberal  education  is  sufficient.  It  is  at  the 
same  time  such  an  office,  that  the  individual 
invested  with  it  might  do  much  mischief  were 
he  not  restrained  by  powerful  motives. 

As  a qualification  for  the  more  important 
office  of  member  of  parliament,  the  law  re- 
quires of  the  member  for  a borough  or  city  a 
similar  qualification  of  £300  per  annum,  and 
of  the  member  for  a county  of  £000  per  an- 
num. This  case  differs  widely  from  the  other. 
Sufficient  talent  for  carrying  the  laws  into 
execution  is  possessed  by  a multitude  of  in- 
dividuals ; but  few  are  able  to  determine  what 
laws  ought  to  be  framed.  The  science  of 
legislation  is  still  in  its  cradle — it  has  scarcely 
been  begun  to  be  formed  in  the  cabinets 
of  philosophers;  among  legislators  in  name, 
scarcely  any  other  practice  can  be  found  than 
that  of  children,  who  in  their  prattle  copy 
what  they  have  learned  of  their  nurses.  That 
a science  may  be  learned,  a motive  is  neces- 
sary ; that  the  science  of  legislation  may  be 
learned,  or  rather  may  be  created,  motives 
so  much  the  more  powerful  are  necessary,  as 
this  science  is  most  repulsive  and  thorny. 
For  the  pursuit  of  this  study,  an  ardent  and 
persevering  mind  is  required,  which  can 
scarcely  be  expected  to  be  formed  in  the  lap 
of  ease,  of  luxury,  and  of  wealth.  Among 
those  whose  wants  have  been  forestalled  from 
their  cradle  — among  those  who  become  le- 
gislators to  gratify  their  vanity  or  relieve  their 

ennui there  can  scarcely  be  found  one  who 

could  he  called  a legislator  \vithout  mockery 
How  shall  he  who  possesses  everything  with- 
out the  trouble  of  thinking,  be  led  to  sub- 
ject himself  to  the  labour  of  thought?  If 
it  be  desirable  that  legislators  should  be  men 
of  enlarged  and  w'ell-instructed  minds,  they 
must  be  sought  among  those  who  possess  but 
little  wealth  — among  those  who,  oppressed 
with  their  insignificance,  are  stimulated  by 
ambition,  and  even  by  htmger,  to  distinguish 
themselves ; they  must  be  sought  among  those 
who  possess  the  habits  of  Cyrus  and  not  of 
Sardanapalus.  Among  the  children  of  luxury, 
of  whom  the  great  mass  of  senators  chosen 
by  a rich  people  will  always  be  composed, 
there  are  but  few  who  will  undergo  the  fa- 
tigue of  studying  the  lessons  which,  at  the 
expense  of  so  much  labour,  have  been  fur- 
nished them  by  Beccaria  and  Adam  Smith  ! 
Can  it  be  expected,  then,  that  from  among 
their  number  the  rivals  of  these  great  masters 


should  be  found  ? Qualifications  in  this  case 
tend  to  exclude  the  individuals  endowed  with 
the  greatest  moral  and  intellectual  capacity. 

The  reasons,  however,  in  favour  of  qualifi- 
cations are  plausible.  It  is  alleged,  that  the 
possession  of  a certain  property  tends  to  gua- 
rantee  the  independence  of  its  possessor,  and 
that  in  no  other  situation  is  independence 
more  desirable  than  in  that  of  a deputy  ap- 
pointed to  watch  over  and  defend  the  inte- 
rests of  the  people  against  the  encroachments 
of  the  executive  power,  supplied  as  that 
pow'er  almost  necessarily  is  with  so  many 
means  of  seduction.  To  this  it  may  be  re- 
plied, that  it  is  not  the  poor  alone  who  are 
liable  to  be  seduced ; multitudes  possessing 
property  exceeding  in  value  the  qualifications 
required,  are  biassed  by  the  seductive  influ- 
ence of  places  and  pensions,  whilst  the  poor 
remain  unmoved. 

A law  of  this  nature,  whose  effect,  were 
it  strictly  executed,  would  be  to  exclude  the 
most  capable,  is  made  to  be  evaded,  and  in 
fact  has  constantly  been  evaded  : among  those 
who  have  acted  the  most  conspicuous  parts  in 
the  British  House  of  Commons,  many  have 
been  able  to  enter  there  only  by  an  evasion 
of  this  law.  Means  might  be  provided  which 
would  afford  a perfect  guarantee  against  such 
evasions;  but  happily,  upon  this,  as  upon 
many  other  occasions,  the  veil  that  hides  from 
human  weakness  the  distant  inconveniences 
of  bad  laws,  hides  also  the  means  necessary 
for  rendering  such  laws  efficacious. 

Some  years  ago,  a member,  the  honesty  of 
whose  intentions  could  not  be  doubted,  pro- 
posed to  augment  the  qualifications  for  cities 
and  boroughs  from  £300  to  .£600  per  annum. 
The  proposition,  after  having  made  consider- 
able progress,  fell  to  the  ground.  I know  not 
whether  this  happened  from  a conviction  of  its 
trifling  utility,  or  from  one  of  those  accidents 
which  in  that  slippery  path  equally  befall  the 
most  useful  and  most  mischievous  projects. 

When  the  greatest  possible  freedom  is 
given  to  popular  suffrage,  and  even  when  no 
corrupt  influence  is  used,  the  popular  employ- 
ment of  wealth,  being  of  all  species  of  merit 
that  of  which  people  in  general  are  best  qua- 
lified to  judge,  and  most  disposed  to  esteem, 
there  naturally  exists  an  aristocracy  of  wealth. 
Is  it  desirable  that  this  aristocracy  should  be 
rendered  necessary  and  complete  ? 

CHAPTER  XI. 

OF  TRUST  AND  CONTRACT  MANAGEMENT. 

The  capacity  of  the  individuals  to  discharge 
the  duties  required  of  them  having  been  as- 
certained, and  the  most  intimate  connexion 
between  their  interest  and  the  discharge  of 
these  duties  having  been  established,  the  only 
desirable  circumstance  remaining  is  to  reduce 
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llie  amount  of  the  emoluments  to  be  paid  for 
the  discliarire  of  these  duties  to  the  lowest 
tei'in.  Su[)(iose  the  amount  expended  in  the 
purchase  of  a given  seiA'iee  to  be  a certain 
sum,  and  that  an  individual  etjiially  capable  of 
rendering  this  service,  should  olfer  to  render 
it  at  less  ex[)ense : is  there  any  good  reason 
for  refusing  such  an  offer  ? I can  discover 
none.  'I’he  acceptance  of  such  a proposition 
IS  the  acceptance  of  a contract : the  service 
thus  agreed  to  be  perfin  ined,  is  said  to  be  con- 
tracted for,  or  let  to  farm.  To  this  method, 
tlie  mode  of  obtaining  services  by  em])loy  ing 
commissioners  and  managers,  is  opposed. 

General  reasonings  upon  this  subject  are 
insullicient  to  determine  which  of  the.se  two 
ojiposite  systems  will  be  most  advantageous 
in  any  jiarticular  department:  the  nature  of 
the  service  must  be  ascertained,  before  the 
question  can  be  decided. 

If  we  confine  ourselves  to  general  prin- 
ciples, contracts  must  be  preferred  to  com- 
missions. Under  the  system  of  contracts, 
the  interests  about  which  the  individual  is 
employed  are  his  own  ; whilst,  under  the 
sy>tem  of  commissions,  the  intere.sts  about 
which  he  is  employed  remain  the  interests  of 
the  state  ; that  is,  the  interests  of  another. 
In  the  first  case,  the  siih-functionaries  em- 
ployed are  the  servants  of  an  individual;  in 
the  Ollier,  they  are  the  servants  of  the  public 
— fellow-servants  of  those  who  are  to  watch 
over  them.  “ Rut  the  servants  of  the  most 
negligent  master,”  says  Adam  Smith,  “ are 
better  suiierintended  than  the  servants  of  the 
most  vigilant  sovereign.”  If  this  cannot  be 
admitted  as  an  infallible  rule,  it  is  at  least 
more  frequently  true  than  otherwise. 

I’uhlic  opinion  is,  however,  but  little  fii- 
vonrable  to  the  system  of  contracts.  The 
savings  which  result  to  the  state  are  forgot- 
ten, whilst  the  profits  reaped  by  the  farmers 
are  recollected  and  exaggerated.  Upon  this 
siihiect,  the  ignorant  and  the  philosopher  — 
those  who  judge  without  thought,  and  those 
who  pretend  to  have  examined  the  subject  — 
are  nearly  agreed.  The  objections  wliich  they 
bring  forward  against  contractors  (for  they 
relate  to  individuals  rather  than  to  the  sys- 
tem) are  sufficiently  specious. 

I.  The  contractors  are  rich.  If  they  are  so, 
this  is  not  the  fault  of  the  system,  but  of  the 
conditions  of  the  bargain  made  with  them. 

II.  The  contractors  are  ostentatious  and 
ram.  And  if  they  burst  with  vanity,  what 
then?  Such  inappreciable,  or  rather  imaginary 
evils,  cannot  be  brought  into  political  calcu- 
lations Their  vanity  will  find  a sufficient 
counterpoise  and  punishment  in  the  vanity 
of  those  whom  they  incommode,  whilst  their 
ostentation  will  distribute  their  wealth  among 
those  whom  it  employs. 

III.  The  contractors  excite  envy.  This  is 
the  fault  of  those  who  are  envious,  and  not 


of  the  contractors;  it  is  another  imaginary 
evil,  in  opposition  to  which  may  be  placed 
the  pleasure  of  detraction.  Resides,  if  the 
contracts  are  open  to  all,  unless  improvident 
bargains  are  made  through  favour,  corruption, 
or  ignorance,  rapid  fortunes  will  not  often  be 
accumulated  by  contractors:  should  they  still 
become  rich,  it  will  be  because  they  have  de- 
served it. 

IV.  Contractors  never  find  the  laws  too 
.severe  to  insure  the  colhction  of  the  taxes  for 
which  they  have  contracted.  They  will  yro- 
cure  severe  and  .sani/ninary  laws  to  be  enacted. 
If  the  laws  are  severe  and  sanguinary,  the 
legislature  is  in  fault,  and  not  the  contractors. 
Whether  the  taxes  are  managed  by  contrac- 
tors or  commissioners,  it  is  equally  proper 
that  the  most  efficacious  system  of  laws  for 
their  collection  should  be  established  ; and 
certainly  severe  and  sanguinary  laws  are  not 
the  most  efficacious.  Contractors,  therefore, 
are  not  likely  to  seek  the  enactment  of  the 
most  severe  laws:  there  are  many  reasons  for 
supposing  the  contrary  will  be  the  case.  The 
better  the  law  is  executed,  that  is  to  sav,  the 
more  certainly  punishment  follows  the  tians- 
grossion  of  the  law,  the  less  severe  need  it  he. 
Rut  under  the  inspection  of  the  contractor, 
who  has  so  strong  an  interest  in  its  execu- 
tion, the  law  has  a bettor  chance  of  being  put 
in  execution,  tlian  when  under  the  inspec- 
tion of  a commissioner  who  has  so  little,  if 
any,  interest  in  the  matter.  Upon  tliis  point 
it  is  impossible  to  imagine  by  what  means  two 
interests  can  be  more  intimately  connected, 
than  those  of  the  contractor  ami  the  state. 
It  is  tile  interest  of  the  contractor  that  all 
wlu)  illegally  evade  the  payment  of  the  taxes 
should  be  punished;  this  also  is  the  in'.eiest 
of  the  state.  Rut  it  can  never  be  the  interest 
of  the  contractor  to  punish  the  innocent : 
this  would  tend  to  excite  the  whole  people 
against  him.  Of  every  species  of  injustice, 
this  is  one  which  is  least  likely  to  meet  with 
tranquil  and  acquiescent  .spectators. 

Adam  Smith,  who  has  adopted  all  these 
objections,  little  calculated  as  they  seem  to 
me  to  appear  in  such  a work  as  liis,  also  con- 
tends that  “ the  best  and  most  frugal  way  of 
levying  a ta.\,  can  never  be  by  farm.”  * If 
this  were  true,  it  would  be  a conclusive  rea- 
son against  ever  letting  taxes  to  farm,  and  it 
would  be  useless  to  seek  for  otliers.  Wlien 
a fact  is  proved,  it  is  useless  to  trouble  one's- 
self  with  prejudices  and  probabilities. 

It  is  true,  that  without  the  hope  of  gain, 
no  contractor  would  undertake  to  collect 
the  produce  of  a tax,  and  to  make  the  ad- 
vances required.  Rut  whence  ought  the  profit 
of  the  farmer  to  rise?  This  is  what  Adam 
Smith  has  not  examined.  He  supposes  that 
the  state  would  make  the  same  profit,  by 


* Wealth  of  Nations,  book  v.  cli.  li. 
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establishing  an  administration  under  its  own 
inspection.  The  truth  of  this  supposition  is 
altogether  doubtful.  The  personal  interest 
of  a minister  is  to  have  as  many  individuals, 
that  is  to  say,  as  many  dependants,  employed 
under  him  us  possible  — that  their  salaries 
should  be  as  large  as  possible;  and  he  will 
lose  nothing  by  their  negligence.  The  in- 
terest of  the  farmer,  or  contractor,  is  to  have 
as  few  individuals  employed  under  him  as 
possible,  and  to  pay  each  one  no  more  than 
he  deserves;  and  he  will  lose  by  every  in- 
stance of  their  negligence.  In  these  circum- 
stances. tl  ough  no  greater  amount  should 
be  received  from  the  people  than  would 
have  been  collected  by  the  state,  a contractor 
might  reasonably  hope  to  find  a source  of 
profit. 

Adam  Smith  has  attacked,  with  as  much 
force  as  reason,  the  popular  prejudices  against 
the  dealers  in  corn,  so  odious  and  so  much 
suspected  under  the  name  of  forestallers.  He 
has  shown  that  the  interest  of  the  public  is 
most  intimately  connected  with  the  natural, 
and  almost  necessary,  interests  of  this  sus- 
pected class  of  merchants.  He  might  with 
equal  justice  have  extended  his  protection  to 
farmers  of  the  public  revenue,  a class  of  men 
nearly  as  little  beloved. 

In  every  branch  of  politics,  and  especially 
in  so  wide  a field  as  bis  subject  embraced,  it 
was  nearly  impossible  that  he  should  examine 
everything  with  his  own  eyes:  it  was  almost 
of  necessity  that  he  was  sometimes  guided  by- 
general  ofiinion.  I'his  seems  to  me  to  have 
happened  upon  this  occasion.  lie  forgot  in 
this  instance  to  apply  the  principle  already 
cited,  and  of  which  he  had  elsewhere  made 
such  beautiful  applications.  I had  myself 
once  written  an  essay  against  fanners  of  the 
revenue  ; 1 have  thrown  it  into  the  fire,  for 
which  alone  it  was  fit.  I know  not  how  long 
I .“hould  have  retained  the  opinions  it  ad- 
vocated, had  I not  been  better  instructed  by 
Adam  Smith. 


iNore — In  Bnrgoy lie’s  “ Picture  of  Spain,” 
vol.  ii.  page  4,  &c.  it  is  stated,  that  in  that 
country,  trust  was  found  more  economical 
than  contract  management.  13ut  he  does  not 
state  in  what  manner  contracts  were  granted  : 
whether  favour  or  corruption  did  not  preside 
at  their  disposal ; whether  the  trust  manage- 
ment had  not  superior  means  of  enforcing  the 
payment  of  the  taxes;  nor  whether  their  in- 
creased produce  was  not,  in  part  at  least,* 
owing  to  the  increase  of  trade  and  wealth. 


CHAPTER  XII. 

OF  REFORMS. 

friF.  emoluments  annexed  to  any  office  be- 
ing shown  to  be  in  excess,  and  the  mischiefs  ; 
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resulting  from  such  an  excess  being  ascer- 
tained, the  next  question  which  occurs  is. 
What  remedy  ought  to  be  applied  ? The  most 
obvious  answer  is  a short  one  : Strike  them 
off  at  once.  But  thus  unqualified,  this  answer 
is  far  from  being  the  proper  one. 

Reform  is  the  practical  conclusion  expected 
as  the  reward  for  all  the  labour  bestowed 
on  the  examination  of  these  theoretic  propo- 
sitions. Upon  this  siihject,  nothing  fartlier 
remains  hut  to  fioiiit  out  one  limitation,  with- 
out which  every  reform  can  only  he  ti  greater 
alni>e  than  the  whole  of  (hose  which  it  pre- 
tends to  correct.  'I'liis  limitation  is,  that  no 
reform  ouyht  to  he  Carried  into  effect  wilhnat 
yranting  complete  indemnity  to  those  whose 
emolanients  are  diminished,  or  whose  offices 
are  suppressed  ; — in  a word,  that  the  only 
legitimate  benefit  to  he  derived  by  the  pub- 
lic from  economical  reform,  consists  in  the 
conversion  of  perpetual  into  life  annuities. 

Will  it  he  said,  that  the  immediate  sup- 
pression of  these  offices  would  be  a gain  to 
the  public  ? This  would  he  a mere  sophism. 
The  sum  in  question  would,  without  doubt, 
he  gained  by  the  public,  if  it  came  from 
abroad,  if  it  were  obtained  by  comnierce  &c.; 
hut  it  is  not  gained  when  it  is  taken  li  om  in- 
dividuals who  form  a part  of  that  same  pub- 
lic. Would  a family  be  richer,  because  the 
father  disinherited  one  of  his  children,  that  he 
might  the  more  richly  endow  the  others?  In 
this  instance,  as  the  disinheriting  of  one  child 
would  increase  the  inheritance  of  the  others, 
the  mischief  would  not  be  without  some 
countervailing  advantage  ; it  would  be  [iro- 
ductive  of  good  to  some  part  of  the  family. 
But  when  it  relates  to  the  public,  the  emi'lu- 
iiieiits  of  a suppressed  place  being  divided 
amongst  the  whole  community, — thegain,  be- 
ing distributed  among  a mnltitude,  is  divided 
into  impaipahle  quantities;  whilst  the  loss, 
being  confined  to  one,  is  felt  in  its  entirety 
by  him  who  supports  it  alone.  The  result  of 
the  operation  is  in  no  respect  to  enriidi  the 
party  who  gains,  whilst  it  reduces  the  party 
who  loses  to  poverty.  Instead  of  one  place 
suppressed,  suppose  a thousand,  or  ten  thou- 
sand, or  a hiiiKlred  thousand, — the  total  disad- 
vantage will  remain  the  same  : the  [iliiiulcr 
taken  from  thousands  will  have  to  be  distri- 
buted among  millions ; your  public  places 
will  be  tilled  with  unfortunate  citizens  whom 
you  will  have  plunged  into  indigence,  whilst 
you  will  scarcely  see  one  individual  who  is 
sensibly  enriched  in  consequence  of  all  these 
cruel  ojieratioiis.  I'he  groans  of  sorrow  and 
the  cries  of  despair  will  resound  on  every 
side  ; the  shouts  of  joy,  if  any  such  are  heard, 
w ill  not  be  the  expressions  of  happiness,  hut 
of  that  mall  volenee  which  rejoices  in  the 
agony  of  its  victims. 

By  what  means  do  individuals  deceive 
themselves  and  others  into  the  sanction  of 
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such  mischievous  acts  ? It  is  by  having  re- 
course to  certain  vague  maxims,  consisting  of 
a mixture  of  truth  and  falsehood,  and  which 
give  to  a question,  in  itself  simple,  an  ap- 
pearance of  deep  and  mysterious  policy.  The 
interest  of  individuils,  it  is  said,  must  give 
way  to  the  public  interest.  But  what  does 
this  mean  ? Is  not  one  individual  as  much  a 
part  of  the  public  as  any  other  ? This  public 
interest,  which  is  thus  personified,  is  only  an 
abstract  term  ; it  only  represents  the  aggre- 
gate of  individual  interests  ; they  must  all 
be  taken  into  the  account,  instead  of  con- 
sidering a part  as  the  whole,  and  the  rest 
as  nothing.  If  it  were  proper  to  sacrifice  the 
fortune  of  one  individual  to  augment  that  of 
the  others,  it  would  be  still  more  desirable 
to  sacrifice  a second  and  a third,  and  so  on  to 
any  greater  number,  without  the  possibility 
of  assigning  limits  to  the  operation ; since, 
whatever  number  may  have  been  sacrificed, 
there  still  remains  the  same  reason  for  adding 
one  more.  In  a word,  the  interest  of  the 
first  is  sacred,  or  the  interest  of  no  one  can 
be  so. 

The  interests  of  individuals  are  the  only 
real  interests.  Take  care  of  individuals ; — 
never  molest  them — never  suffer  them  to  be 
molested,  and  you  have  done  enough  for  the 
public. 

Among  the  multiplicity  of  human  affairs, 
individuals  have  often  been  injured  by  the 
operation  of  particular  laws,  without  daring 
to  complain,  or  without  being  able  to  obtain 
a hearing  for  their  complaints,  on  account  of 
this  vague  and  false  notion,  that  the  interest 
of  individuals  ought  to  give  way  to  the  public 
interest.  Considered  as  a question  of  gene- 
rosity, by  whom  ought  this  virtue  to  be  dis- 
played ? By  all  towards  one. — or  by  one 
towards  all  ? Which,  then,  is  the  most  selfish 
— he  who  would  preserve  what  he  already  pos- 
sesses— or  he  who  would  seize,  even  by  force, 
what  belongs  to  another  ? 

An  evil  felt,  and  a good  unfelt,  — such  is 
the  result  of  those  magnificent  reforms,  in 
which  the  interests  of  individuals  are  sacri- 
ficed to  those  of  the  public. 

The  principles  here  laid  down,  it  may  be 
said,  are  applicable  to  offices  and  pensions 
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held  for  life,  but  not  to  offices  and  pensions 
held  durituj  pleasure,  and  which  consequently 
may  be  revoked  at  any  time.  May  not  these 
be  reformed  at  any  time  ? No : the  differ- 
ence between  the  two  is  only  verbal.  In  all 
those  cases  in  which  it  has  been  customary 
for  those  places  which  are  granted  during 
pleasure  to  be  held  for  life,  though  the  pos- 
sessor may  have  been  led  to  expect  other 
causes  of  removal,  lie  has  never  expected  this. 

“ My  superior,”  he  has  said  to  himself,  “may 
dismiss  me,  I know  ; but  I flatter  myself  I 
shall  never  deserve  to  be  dismissed  ; I shall 
therefore  retain  my  office  for  life.”  Hence 
the  dismission  of  such  an  individual  without 
indemnity,  is  as  great  an  evil,  as  much  un- 
foreseen, and  equally  unjust,  as  in  the  former 
case. 

To  these  reasons,  arising  from  justice  and 
humanity,  may  be  added  a prudential  con- 
sideration. By  such  indemnification,  the 
interests  of  individuals  and  the  public  are 
reconciled,  and  a better  chance  of  securing 
the  latter  is  obtained.  Assure  those  who  are 

interested  that  they  shall  not  be  injured, 

they  will  be  among  the  foremost  in  facili- 
tating reforms.  By  thus  removing  the  grand 
obstacle  of  contrary  interests,  the  politician 
prevents  those  clandestine  intrigues,  and  pri- 
vate solicitations,  which  so  often  arrest  the 
progress  of  the  noblest  plans. 

It  was  thus  that  Leopold,  the  Grand  Duke 
of  7'uscany,  proceeded.  “ Notwithstanding 
the  multitude  of  reforms  introduced  by  his 
Royal  Highness  since  his  accession  to  the 
throne,  there  has  not  been  a single  office  re- 
formed in  Tuscany,  the  holder  of  which  has 
not  either  been  placed  in  some  other  office, 
[equal  to  that  suppressed,  must  be  understood] 
or  who  has  not  received  as  a pension  a salary 
equal  in  value  to  the  emoluments  of  his 
office.”*  Upon  such  conditions,  the  pleasure 
of  reform  is  pure : nothing  is  hazarded ; good 
only  is  accomplished ; at  least  the  principal 
object  is  secured,  and  the  happiness  of  no  one 
is  interrupted. 


* “ Indication  Sommaire  des  R^glemens  de 
Leopold,  Grand  Due  de  Toscane.”  Bruxelles, 
1778. 


BOOK  III.  — REWARD  APPLIED  TO  ART  AND  SCIENCE. 


CHAPTER  I. 

ART  AND  SCIENCE DIVISIONS, 

A CLOUD  of  perplexity,  raised  by  indistinct 
and  erroneous  conception?,  seems  at  all  times 


to  have  been  hanging  over  the  import  of  the 
terms  art  and  science.  The  common  suppo- 
sition seems  to  have  been,  that  in  the  whole 
field  of  thought  and  action,  a determinate 
number  of  existing  compartments  are  assign. 
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able,  marked  out  all  round,  and  distinguished 
from  one  another  by  so  many  sets  of  natural 
and  determinate  boundary  lines : that  of  these 
compartments  some  are  filled,  each  by  an  art, 
without  any  mixture  of  science  ; others  by  a 
science,  without  any  mixture  of  art;  and 
others,  again,  are  so  constituted,  that,  as  it 
has  never  happened  to  them  hitherto,  so 
neither  can  it  ever  happen  to  them  in  future, 
to  contain  in  them  any  thing  either  of  art  or 
science. 

This  supposition  will,  it  is  believed,  be 
found  in  every  part  erroneous:  as  between 
art  and  science,  in  the  whole  field  of  thought 
and  action,  no  one  spot  will  be  found  belong- 
ing to  either  to  the  exclusion  of  the  other.  In 
whatsoever  spot  a portion  of  either  is  found,  a 
portion  of  the  other  may  be  also  seen ; what- 
soever spot  is  occupied  by  either,  is  occupied 
by  both  — is  occupied  by  them 'm  joint  tenancy. 
Whatsoever  spot  is  thus  occupied,  is  so  much 
taken  out  of  the  waste;  and  there  is  not  any 
determinate  part  of  the  whole  waste  which 
is  not  liable  to  be  thus  occupied. 

Practice,  in  proportion  as  attention  and 
exertion  are  regarded  as  necessary  to  due  per- 
formance, is  termed  art.  Knowledge,  in  pro- 
portion as  attention  and  exertion  are  regarded 
as  necessary  to  attainment,  is  termed  scii^ce. 

In  the  very  nature  of  the  case,  they  will 
be  found  so  combined  as  to  be  inseparable. 
Man  cannot  do  anything  well,  but  in  propor- 
tion as  he  knows  how  to  do  it : he  cannot,  in 
consequence  of  attention  and  exertion,  know 
anything  but  in  proportion  as  he  has  prac- 
tised the  art  of  learning  it.  Correspondent, 
therefore,  to  every  art,  there  is  at  least  one 
branch  of  science  ; correspondent  to  every 
branch  of  science,  there  is  at  least  one  branch 
of  art.  There  is  no  determinate  line  of  dis- 
tinction between  art  on  the  one  hand,  and 
science  on  the  other  ; no  determinate  line  of 
distinction  between  art  and  science  on  the 
one  hand,  and  unartificial  practice  and  un- 
scientific knowledge  on  the  other.  In  propor- 
tion as  that  which  is  seen  to  be  done,  is  more 
conspicuous  than  that  which  is  seen  or  sup- 
posed to  be  known, — that  which  has  place  is 
apt  to  be  considered  as  the  work  of  art : in 
proportion  as  that  which  is  seen  or  supposed 
to  be  known,  is  more  conspicuous  than  any- 
thing else  that  is  seen  to  be  dune,  — that  which 
has  place  is  apt  to  be  set  down  to  the  account 
of  science.  Day  by  day,  acting  in  conjunction, 
art  and  science  are  gaining  upon  the  above- 
mentioned  waste  — the  field  of  unartificial 
practice  and  unscientific  knowledge.’  Taken 
collectively,  and  considered  in  their  connexion 
with  the  happiness  of  society,  the  arts  and 
sciences  may  be  arranged  in  two  divisions; 
viz 1.  Those  of  amusement  and  curiosity  ; 


+ The  foregoing  paragraphs  are  extracted  from 
Bentham’s  “ Chrestomalhia,"  Part  I. 
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2.  Those  of  utility,  immediate  and  remote. 
These  two  branches  of  human  knowledge  re- 
quire different  methods  of  treatment  on  the 
part  of  governments. 

By,  arts  and  sciences  of  amusement,  I mean 
those  which  are  ordinarily  called  the  fine  arts; 
such  as  music,  poetry,  painting,  sculpture, 
architecture,  ornamental  gardening,  &c.  &c. 
Their  complete  enumeration  must  be  excused : 
it  would  lead  us  too  far  from  our  present 
subject,  were  we  to  plunge  into  the  metaphy- 
sical discussions  necessary  for  its  accomplish- 
ment. Amusements  of  all  sorts  would  be 
comprised  under  this  head. 

Custom  has  in  a manner  compelled  us  to 
make  the  distinction  between  the  arts  and 
sciences  of  amusement,  and  those  of  curiosit  v. 
It  is  not,  however,  proper  to  regard  the  for- 
mer as  destitute  of  utility  : on  the  contrary, 
there  is  nothing,  the  utility  of  which  is  more 
incontestable.  To  what  shall  the  character  of 
utility  be  ascribed,  if  not  to  that  which  is  a 
source  of  pleasure  ? All  that  can  be  alleged  in 
diminution  of  their  utility  is,  that  it  is  limited 
to  the  excitement  of  pleasure : they  cannot 
disperse  the  clouds  of  grief  or  of  misfortune. 
They  are  useless  to  those  who  are  not  pleased 
with  them  : they  are  useful  only  to  those  who 
take  pleasure  in  them,  and  only  in  proportion 
as  they  arc  pleased. 

By  arts  and  sciences  of  curiosity,  I mean 
those  which  in  truth  are  pleasing,  but  not  in 
the  same  degree  as  the  fine  arts,  and  to  which 
at  the  first  glance  we  might  be  tempted  to 
refuse  this  quality.  It  is  not  that  these  arts 
and  sciences  of  curiosity  do  not  yield  as  much 
pleasure  to  those  who  cultivate  them  as  the 
fine  arts  ; but  the  number  of  those  who  study 
them  is  more  limited.  Of  this  nature  are  the 
sciences  of  heraldry,  of  medals,  of  pure 
chronology — the  knowledge  of  ancient  and 
barbarous  languages,  which  present  only  col- 
lections of  strange  words, — and  the  study  of 
antiquities,  inasmuch  as  they  furnish  no  in- 
struction applicable  to  morality,  or  any  other 
branch  of  useful  or  agreeable  knowledge. 

The  utility  of  all  these  arts  and  sciences, 

I speak  both  of  those  of  amusement  and 

curiosity,  — the  value  which  they  possess,  is 
exactly  in  proportion  to  the  pleasure  they 
yield.  Every  other  species  of  pre-eminence 
which  may  be  attempted  to  be  established 
among  them  is  altogether  fanciful.  Prejudice 
apart,  the  game  of  push-pin  is  of  equal  value 
with  the  arts  and  sciences  of  music  and  poetry. 
If  the  game  of  push-pin  furnish  more  pleasure, 
it  is  more  valuable  than  either.  Everybody 
can  play  at  push-pin  : poetry  and  music  are 
relished  only  by  a few.  The  game  of  push- 
pin is  always  innocent:  it  were  well  could 
the  same  be  always  asserted  of  poetry.  In- 
deed, between  poetry  and  truth  there  is  a 
natural  opposition : false  morals,  fictitious 

nature.  The  poet  always  stands  in  need  of 
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sornetliiii'!;  false.  "When  he  prcte  ids  to  lay  his 
foundations  in  truth,  the  ornaminits  ot  his 
superstructure  are  fictions  ; i.is  business  con- 
sists in  stimulating  our  passions,  and  exciting 
our  prejudices.  Tnitli,  exactitude  of  every 
kind,  is  fatal  to  poetry.  I'he  poet  must  see 
everything  through  coloured  media,  and  strive 
to  make  every  one  else  to  do  tlie  same.  It  is 
true,  there  have  been  noble  spirits,  to  whom 
poetry  and  philosophy  have  been  ef|ually  in- 
debted; blit  these  exceptions  do  not  counter- 
act the  mischiefs  which  have  resulted  from 
this  magic  art.  If  poetry  and  music  deserve 
to  be  preferred  before  a game  of  push-pin.  it 
must  be  because  theya'e  calculated  to  gratify 
those  individuals  who  are  most  ditticult  to 
be  pleased. 

All  the  arts  and  sciences,  without  excep- 
tion, inasmuch  as  they  constitute  innocent 
employments,  at  least  of  time,  possess  a spe- 
cies of  moral  utility,  neither  the  less  real  or 
important  becau.-ie  it  is  frequently  unobserved. 
They  compete  with,  and  occupy  the  place  of 
those  miscliievous  and  dangerous  passions  and 
employments,  to  which  tvant  of  occupation 
and  ennui  give  birth.  I'hey  are  excellent 
substitutes  for  drunkenness,  slander,  and  the 
love  of  gaming.* 

The  ctfects  of  idleness  upon  the  ancient 
Germans  niiiy  be  seen  in  Tacitus,  llis  ob- 
servations are  tipplicalde  to  all  uncivilized 
nations:  for  want  of  other  occupations  they 
waged  war  upon  each  other  — it  was  a more 
animated  amusement  than  that  of  the  chase. 
'J’he  chieftain  who  proposed  a martial  expe- 
dition, at  the  first  sound  of  his  trumpet  ranged 
under  his  banners  a crowd  of  idleis,  to  whom 
peace  was  a condition  of  restraint,  of  lan- 
guor, and  of  ennui.  Glory  could  be  reaped 
only  in  one  field  — opulence  knew  but  one 
luxury.  This  field  was  that  of  battle  — this 
luxury  that  of  conquering  or  recounting  past 
conquests.  Their  women  themselves,  igno- 
rant of  those  agreeable  arts  which  multiply 
the  means  of  pletising,  and  prolong  the  em- 
pire of  beauty,  became  the  rivals  of  the  men 
in  courage,  and,  mingling  with  them  in  the 
barbarous  tumult  of  a military  life,  became 
unfeeling  as  they. 

If  is  to  the  cultivation  of  the  arts  and  sci- 
ences, that  w'e  must  in  great  measure  ascribe 
the  existence  of  that  party  which  is  now  op- 
posed to  w'ar:  it  has  received  its  birth  amid 
the  occupations  and  pleasures  furnished  by 
the  fine  arts.  These  arts,  so  to  speak,  have 
enrolled  under  their  peaceful  banners  that 
army  of  idlers  which  would  have  otherw'ise 
possesssd  no  amusement  but  in  the  hazardous 
and  bloody  game  of  wai. 

Such  is  the  species  of  utility  which  belongs 


• Principles  of  Penal  I.arr,  Part  Til.  Of 
Indirect  Methods  of  preventini/  Crimes,  \’ol.  1. 

p.  533. 
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indiscriminately  to  all  the  arts  and  sciences. 
AVere  it  the  only  reason,  it  would  be  a surfi- 
cient  reason  for  desiring  to  see  them  Mourish 
and  receive  the  most  extended  diffusion. 

If  tliese  principles  are  correct,  we  shall 
know  how'  to  estimate  those  critics,  more  in- 
genious than  useful,  who,  under  pretence  of 
purifying  the  public  taste,  endeavour  suc- 
cessively to  deprive  mankind  of  a larger  or 
smaller  part  of  the  sources  of  their  amusement. 
These  modest  judges  of  elegance  and  taste 
consider  themselves  as  benefactors  to  the 
human  race,  whilst  they  are  really  only  the 
interrupters  of  their  pleasure  — a sort  of  iin- 
poi'tiinate  hosts,  who  place  themselves  at  the 
table  to  diminish,  by  their  pretendtd  delicacy, 
the  appetite  of  their  guests.  It  is  only  from 
custom  and  prejudice  that,  in  matters  of  taste, 
we  speak  of  false  and  true.  'I'here  is  no  ta.ste 
which  deserves  the  epithet  f/ood,  unless  it  be 
the  taste  for  such  employments  which,  to  the 
pleasure  act  ually  produced  by  them,  conjoin 
some  contingent  or  future  utility  : there  is  no 
taste  which  deserves  to  be  characterized  as 
bad,  unless  it  be  a taste  for  some  occupation 
which  has  a mischievous  tendency. 

The  celebrated  and  ingenious  Addison  has 
distinguished  himself  by  his  skill  in  the  art  of 
ridiculing  enjoyments,  by  attaching  to  them 
the  fantastic  itlea  of  bad  taste.  In  the  Spt  cta~ 
tor  he  wages  relentless  war  against  the  whole 
generation  of  false  wits.  Acrostics,  conun- 
drums, [lantomimes,  puppet-shows,  bouls- 
rimi’s,  stanzas  in  the  shape  of  eggs,  of  wings, 
burlesque  poetry  of  every  descrijition  — in 
a word,  a thousand  other  light  and  equal'y 
innocent  amusements,  fill  crushed  under  the 
strokes  of  his  club.  And,  proud  of  liaving 
established  his  empire  above  the  ruins  of  these 
literary  trifles,  he  regards  himself  as  the  le- 
gislator of  Rarnassus  ! AVhat,  however,  was 
the  effect  of  his  new  laws?  They  deprived 
those  who  submitted  to  them,  of  many  sources 
of  pleasure  — they  exposed  those  who  were 
more  inflexible,  to  the  contempt  of  their  com- 
panions. 

Even  Hume  himself,  in  spite  of  his  proud 
and  independent  philosophy,  has  yielded  to 
this  literary  prcjiul  ce.  “ By  a single  piece,” 
says  he,  “ the  Duke  of  Buckingham  rendered 
a great  service  to  his  age,  and  was  the  re- 
former of  its  taste  ! ” In  what  consisted  this 
important  service  ? He  had  written  a comedy. 
The  Rehearsal,  the  object  of  w'hich  was  to 
render  those  theatrical  pieces  which  had  been 
most  popular,  the  objects  of  general  distaste. 
His  satire  was  completely  successful ; but 
w'hat  was  its  fruit?  The  lovers  of  that  spe- 
cies of  amusement  were  deprived  of  so  much 
pleasure ; a multitude  of  authors,  covered  with 
ridicule  and  contempt,  deplored,  at  the  same 
time,  the  loss  of  their  reputation  and  their 
bread. 

1 As  the  amusement  of  a minister  of  state 
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it  must  be  confessed  that  a more  suitable  one 
mitjlit  be  found  than  a >fame  at  soliluire.  Still, 
among  the  number  of  its  amateurs  was  once 
found  Potemkin,  one  of  the  most  active  and 
respected  Russian  ministers  of  state.  I seen 
smile  of  contempt  upon  the  lips  of  many  of 
my  readers,  who  would  not  think  it  strange 
that  any  one  should  play  at  cards  from  “ eve 
till  mom,”  provided  it  were  in  company.  Hut 
how  incomparably  superior  is  this  solitary 
game  to  many  social  games — so  often  anti- 
social in  their  consequences ! 'Die  first,  a jnire 
and  simple  amusement,  stripped  of  everything 
injurious,  free  from  passion,  avarice,  loss,  and 
regret.  It  is  gaming  enjoyed  liy  some  happy 
individuals,  in  that  state  in  which  legislators 
may  desire,  but  cannot  hope  that  it  will  ever 
he  enjoyed  by  all  throughout  the  whole  world. 
How  much  better  was  this  minister  occupied, 
than  if,  with  the  Iliad  in  his  hand,  he  hud 
stirred  up  within  his  heart  the  seeds  of  those 
ferocious  passions  which  can  only  be  gratified 
with  tears  and  blood. 

As  men  grow  old,  they  lose  their  relish  for 
the  simple  amusements  of  childhood.  Is  this 
a reason  for  pride?  It  may  be  so  — when  to 
be  hard  to  please,  and  to  have  our  happiness 
dependent  on  what  is  costly  and  complicated, 
shall  be  found  to  be  advantageous.  'Die  child 
who  is  building  houses  of  cards  is  happier  than 
was  Louis  XIV.  when  building  Versailles. 
Architect  and  mason  at  once,  master  of  his 
situation  and  his  materials,  he  alters  and  over- 
turns at  will. 

“ Diriiit,  cdificat,  mutat  qiiadrata  rotundis;” 
and  all  this  tit  the  expense  neither  of  groans 
nor  money.  'Die  proverbial  expression  of  the 
yames  of  /irinres,  may  furnish  us  with  strong 
reasons  for  regretting  that  princes  should  ever 
cease  to  love  the  yniiies  of  cliihlren. 

A reward  was  offered  by  one  of  the  Ro- 
nuui  emperors  to  whoever  would  invent  a 
new  pleasure;  and  because  this  emperor  was 
called  Nero,  or  Caliyida,  it  has  been  imputed 
to  him  as  a crime  : as  if  every  sovereign,  and 
even  every  private  individual,  who  encou- 
rages the  cultivation  of  the  arts  and  sciences, 
'vere  not  an  accomplice  in  this  crime.  'Die 
euiployment  of  those  critics,  to  whom  we 
have  before  referred,  tends  to  diminish  the 
existing  stock  of  our  plvasures:  the  natural 
effect  of  increasing  years,  is  to  render  us  in- 
sensible to  those  which  remain  : by  those  who 
blame  the  offer  of  the  Roman  emperor,  these 
critics  should  be  esteemed  the  benefactors  of 
Hiankind,  and  old  age  the  perfection  of  hu- 
man life. 

In  league  with  these  critics  are  the  tribe  of 
satirists — those  generous  men,  who  williout 
other  reward  than  the  pleasure  of  humbling 
and  disfiguring  everything  which  does  not 
please  them,  have  constituted  themselves  re- 
formers of  mankind  ! The  only  satire  I could 
read  without  disgust  and  aversion,  would  be 


a satire  on  these  libellers  themselves.  Their 
occupation  consists  in  fomenting  scandal,  and 
in  disseminating  its  poisons  throughout  the 
world,  that  they  may  be  furnished  with  pre- 
texts for  pouring  contempt  upon  everything 
that  employs  or  interests  other  men.  By 
blarkeiiingeverythingand  exaggerating  every- 
thing (for  it  is  by  exaggeration  they  exist) 
they  deceive  the  judgments  of  their  readers: 
— innocent  amusements,  ludicrous  eccentri- 
cities, venial  transgressions  and  crimes,  are 
alike  confounded  and  covered  with  their  ve- 
nom. 'Dieir  design  is  to  efface  all  the  lines 
of  demarcation,' all  the  essential  distinctions 
which  philosophy  and  legislation  have  witn 
so  much  labour  traced.  For  one  truth,  we 
find  a thou.'^aiid  odious  hyperboles  in  their 
works.  'Diey  never  cease  to  excite  malevo- 
lence and  antipathy;  under  their  auspices,  or 
at  least  under  the  influence  of  the  pa.s.sions 
whicli  animate  them,  language  itself  hccomes 
satirical.  Neutral  ex|)ressioiis  can  scarcely 
he  found  to  designate  the  motives  which  de- 
termine human  actions:  to  the  words  expres- 
sive of  the  motive,  such  as  nrarire,  ambition, 
pride,  idleness,  and  many  otlicri,  the  idea  of 
(lisa]iprohation  is  so  closely,  though  unnecvs- 
sarily,  connected,  that  the  simple  mention  of 
the  motive  implies  a censure,  even  when  the 
actions  which  have  resulted  from  it  have  been 
most  innocent.  'Die  nomenclature  of  morals 
is  so  tinctured  with  these  prejudices,  that  it 
is  not  possible,  without  great  dilfieulty  and 
long  circumlocutions,  simply  and  purely,  with- 
out reprobation  or  a|)piobation,  to  express 
the  motives  by  which  inaiikiiid  are  governed. 
Hence  our  languages,  rich  in  terms  ot  hatred 
and  reproach,  are  poor  and  rugged  for  the  pur- 
poses of  science  and  of  reason.  Such  is  the 
evil  created  and  augmented  by  satiric  writers.' 

Among  rich  and  prosperous  nations,  it  is 
not  necessary  that  the  public  should  be  at  the 
expense  of  eultivating  the  arts  and  sciences 
of  amusement  and  curiosity.  Individuals  will 
always  bestow  upon  these  that  portion  of 
reward  which  is  proportioned  to  the  pleasure 
they  bestow. 

Whilst  as  to  the  arts  and  .sciences  of  im- 
mediate and  those  of  more  remote  utility,  it 
would  not  be  nc-cessarv,  nor  perltaps  possiljle, 
to  preserve  between  these  twoclas-es  an  ex- 
act line  of  demarcation,  the  distinctions  of 
thcorv  and  practice  are  equally  applicable  to 
iill.  (Considered  as  matter  ot  theory,  every  art 
or  science,  even  when  its  practical  utility  is 
most  immediate  and  incontestable,  appears  to 
retire  info  the  division  of  arts  and  sciences  of 
remote  utility.  It  is  thus  tiiat  medicine  and 
legislation,  arts  so  truly  practical,  considered 
under  a particular  aspect,  appear  equally  re- 
mote in  respect  to  their  utility  with  thespe- 

• See  farther  on  this  suhjcct,  in  the  “ 7rdde 
of  Springs  of  Action,"  \'ol.  L P-  Da- 
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culative  sciences  of  logic  and  mathematics. 
On  the  other  hand,  there  is  a branch  of  sci- 
ence for  which,  at  first,  a place  would  scarcely 
have  been  found  among  the  arts  and  sciences 
of  curiosity,  but  which,  cultivated  by  indus- 
trious hands,  has  at  length  presented  the  cha- 
racters of  immediate  and  incontestable  utility. 

Electricity,  which,  when  first  discovered, 

seemed  destined  only  to  amuse  certain  philo- 
sophers by  the  singularity  of  its  phenomena, 
has  at  length  been  employed  with  most 
striking  success  in  the  service  of  medicine, 
and  in  the  protection  of  our  dwellings  against 
those  calamities,  for  which  ignorant  and  af- 
frighted antiquity  could  find  no  sulficient  cause 
but  the  special  anger  of  the  gods. 

That  which  governments  ought  to  do  for 
the  arts  and  sciences  of  immediate  and  re- 
mote utility,  may  be  comprised  in  three 
things — 1.  'I'o  remove  the  discouragements 
under  which  they  labour  ; 2.  To  favour  their 
advancement ; 3.  To  contribute  to  their  dif- 
fusion. 


CHAPTER  II. 

ART  ANU  SCIENCE  — ADVANCE.MENT. 

Though  discoveries  in  science  may  be  the 
result  of  genius  or  accident,  and  though  the 
most  important  discoveries  may  have  been 
made  by  individuals  without  public  assistance, 
the  progress  of  such  discoveries  may  at  all 
times  be  materially  accelerated  by  a proper 
application  of  public  encouragement.  The 
most  simple  and  efficacious  method  of  encou- 
raging investigations  oipure  theory — the  first 
step  in  the  career  of  invention,  consists  in 
the  appropriation  of  specific  funds  to  the  re- 
searclies  requisite  in  each  particular  science. 

It  may,  at  first  sight,  appear  superfluous 
to  recommend  such  a measure  as  this,  since 
there  are  few  states  which  have  not  some- 
times made  such  appropriations,  and  since  all 
governments,  in  proportion  as  they  have  be- 
come enlightened,  have  been  more  and  more 
disposed  to  reckon  such  expenses  necessary. 
The  most  efficacious  methods  of  employing 
the  large  funds  which  ought  thus  to  be  appro- 
priated, remain,  however,  to  be  examined. 

It  would  be  necessary  that  the  funds  ap- 
plicable to  a giv*!u  science  — chemistry,  for 
example  — should  be  confided  to  the  students 
of  chemistry  themselves.  They  ought,  how- 
ever, to  be  bestowed  in  the  shape  of  reward. 
Thus  the  chemist,  who  upon  a given  subject 
should  have  produced  the  best  theoretic  dis- 
sertation, might  he  put  into  possession  of 
these  funds,  upon  condition  that  he  should 
employ  them  in  making  the  experiments 
which  he  had  pointed  out.  What  more  na- 
tural or  useful  reward  could  be  conferred 
upon  a philosojdier,  than  thus  to  be  enabled, 
with  honour  to  himself,  to  satisfy  a taste  or 


[Book  III. 

a passion  which  the  insufficiency  of  his  own 
fortune  would  have  rendered  rather  a torment 
than  a pleasure  ? His  talents  are  rewarded 
by  giving  him  new  means  of  increasing  them. 
Other  rewards  often  have  a contrary  effect ; 
they  tend  to  distract  his  attention,  and  to 
give  birth  to  opposite  tastes. 

If  this  method  of  encouraging  theoretic 
researches  has  been  neglected,  it  has  been 
because  the  intimate  connexion  between  the 
sciences  and  arts  — between  theory  and  prac- 
tice — has  only  been  well  understood  by  phi- 
losophers themselves  ; the  greater  number  of 
men  recognise  the  utility  of  the  sciences  only 
at  a moment  when  they  are  applied  to  imme- 
diate use.  The  ignorant  are  always  desirous 
of  humbling  the  wise;  gratifying  their  self- 
love,  by  accusing  the  sciences  of  being  more 
curious  than  useful.  “ All  your  books  of  na- 
tural history  are  very  pretty,”  said  a lady  to  a 
philosopher,  “ but  you  have  never  saved 
a single  leaf  of  our  trees  from  the  teeth  of 
the  insects.”  Such  is  the  frivolous  judgment 
of  the  ignorant.  There  are  many  discoveries 
which,  though  at  first  they  might  seem  use- 
less in  themselves,  have  given  birth  to  thou- 
sands of  others  of  the  greatest  utility.  It  is 
in  conducting  the  sciences  to  this  point,  that 
encouragements  might  thus  be  advantageously 
employed,  instead  of  being  bestowed  in  what 
are  generally  called  rewards.  When  the  dis- 
coveries of  science  can  be  practically  em- 
ployed in  the  increase  of  the  mass  of  general 
wealth,  they  receive  a reward  naturally  pro- 
portioned to  their  utility : it  is  therefore  for 
such  discoveries  as  are  not  thus  immediately 
applicable,  that  reward  is  most  necessary. 
Of  this  nature  are  most  of  the  discoveries  of 
chemistry.  Is  a new  earth  discovered  ? — a 
new  air  — a new  salt  — a new  metal  ? The 
utility  of  the  discovery  is  at  first  confined  to 
the  pleasure  experienced  by  those  interested 
in  such  researches.  This  ordinarily  is  all  the 
benefit  reaped  by  the  discoverer  : occupied 
in  making  further  discoveries,  he  leaves  it  to 
others  to  reap  their  fruits.  It  is  those  who 
follow  him,  who  apply  them  to  the  purposes 
of  art,  and  levy  contributions  upon  the  indivi- 
duals, who  are  desirous  of  enjoying  the  fruits 
of  his  labour.  Ought  the  master  workm  in, 
who  sees  no  particular  individual  upon  whom 
he  may  levy  a contribution,  therefore  to  go 
without  reward  ? 


CHAPTER  III. 

ART  AND  SCIENCE  — DIFFUSION. 

The  sciences,  like  plants,  may  expand  in  two 
directions — in  superficies  and  in  height.  The 
superficial  expansion  of  those  sciences  which 
are  most  immediately  useful,  is  most  to  be 
desired.  There  is  no  method  more  calculated 
to  accelerate  their  advancement,  than  their 
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general  diffusion ; the  greater  the  number 
of  those  by  whom  they  are  cultivated,  the 
greater  the  probability  that  they  will  be  en- 
riched by  new  discoveries.  Fewer  opportuni- 
ties will  be  lost,  and  greater  emulation  will  be 
excited  in  their  cultivation. 

Suppose  a country  divided  into  districts, 
somewhat  similar  to  the  English  counties,  but 
more  equal  in  size,  say  from  thirty  to  forty 
miles  in  diameter,  — the  following  is  the  sys- 
tem of  establishments  which  ought  to  be  kept 
up  in  the  central  tosvn  of  each  district:  — 

1.  A professor  of  medicine. 

2.  A professor  of  surgery  and  midwifery. 

3.  An  hospital. 

4.  A professor  of  the  veterinary  art. 

5.  A professor  of  cheinisty. 

6.  A professor  of  mechanical  and  experi- 
mental philosophy. 

7.  A professor  of  botany  and  experimental 
horticulture. 

8.  A professor  of  the  other  branches  of 
natural  history. 

9.  An  experiment.al  farm. 

The  first  advantage  resulting  from  this  plan 
would  be  the  establisliment,  in  each  district,  of 
a practitioner  skilled  in  the  various  branches 
of  the  art  of  healing.  An  hospital,  necessary  in 
itself,  would  also  be  further  useful  by  serving 
as  a school  for  the  students  of  this  art. 

The  veterinary  art,  or  the  art  of  healing 
as  applied  to  animals,  has  only  W'ithin  these 
few  years  been  separately  studied  in  England. 
The  farriers  who  formerly  practised  upon 
our  cattle,  were  generally  no  better  qualified 
for  their  duty  than  the  old  women  whom  our 
ancestors  allow'ed  to  practise  upon  them- 
selves. The  establishment  of  a professor  of 
the  veterinary  art  in  every  district  might  even 
be  recommended  as  a matter  of  economy:  the 
Value  of  the  cattle  preserved  would  more  than 
counterbalance  the  necessary  expense.  This 
professorship  might,  for  want  of  sufficient 
funds,  be  united  to  one  of  the  others. 

The  connexions  of  chemistry  with  do- 
mestic and  manufacturing  economy  are  w'ell 
known.  The  professor  of  this  science  wmuld 
of  course  direct  his  principal  attention  to  the 
carrying  this  practical  part  to  its  greatest 
perfection.  His  lectures  would  treat  of  the 
business  of  the  dairy ; the  preservation  of  corn 
and  other  agricultural  productions ; the  pre- 
servation of  provisions  of  all  sorts ; the  pre- 
vention of  putrefaction,  that  subtle  enemy 
of  health  as  well  as  of  corruptible  w’ealth  ; 
the  proper  precautions  for  guarding  against 
poisons  of  all  sorts,  which  may  so  easily  be 
mingled  with  our  provisions,  or  which  may 
he  collected  from  the  vessels  in  which  they 
ore  prepared.  They  would  also  treat  of  the 
Various  branches  of  trade — of  the  arts  of 
working  in  metal,  of  breweries,  of  the  pre- 
paration of  leather,  and  the  manutactures  of 
*oap  and  candles,  &c.  &c. 
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Botany,  to  a certain  degree,  is  necessary 
in  the  science  of  medicine  : it  supplies  a con- 
siderable part  of  the  materials  employed.  It 
has  a similar  connexion  with  chemistry,  and 
the  arts  which  depend  upon  it.  The  com- 
bined researches  of  the  botanist  and  chemist 
would  increase  our  knowledge  of  the  various 
uses  to  which  vegetable  substances  might  be 
applied.  It  is  to  them  that  w'e  must  look  for 
the  discovery  of  cheaper  and  better  methods, 
if  such  methods  are  to  be  found,  of  giving 
durability  and  tenacity  to  hemp  and  flax  for 
the  manufacture  of  linens,  ropes,  and  paper; 
for  discoveries  respecting  the  astringent  mat- 
ters applicable  to  the  preparation  of  leather; 
and  for  the  invention  of  new  dyes,  &c, ; and 
so  on,  to  infinity.  Indeed,  it  is  the  botanist 
who  must  enable  the  agriculturist  to  distin- 
guish the  most  useful  and  excellent  herbs 
and  grasses,  from  those  which  are  less  useful, 
or  pernicious. 

The  professor  of  natural  history  w'ould  also 
furnish  abundance  not  only  of  curious  but 
useful  information.  He  w'ould  teach  the 
cultivator  to  distinguish,  throughout  all  the 
departments  of  the  animal  kingdom,  his  allies 
from  his  enemies.  He  would  point  out  the 
habits  and  the  different  shapes  assumed  by 
different  insects,  and  the  most  efficacious  me- 
thods of  destroying  them,  and  preventing  their 
ravages.  It  might,  however,  perhaps  appear, 
were  we  fully  acquainted  with  the  history  o( 
all  the  animals  which  dwell  with  us  upon 
the  surface  of  this  planet,  that  there  would 
be  found  none  whose  existence  was  to  us  a 
matter  of  indifference. 

I have  placed  in  the  last  rank  the  institu- 
tion of  an  experimental  farm  — not  because 
its  utility  w'ould  be  inferior  to  all  the  others, 
but  because  its  functions  may  be  easily  sup- 
plied by  individual  industry.  In  a country 
so  W'ell  replenished  with  know'ledge,  wealth, 
and  zeal,  as  England,  there  is  no  district 
which  could  not  furnish  an  abundance  of  ex- 
periments in  this  department.  Little  more 
would  be  necessary  than  to  provide  a regis- 
ter into  which  they  might  be  collected,  and  in 
which  they  might  receive  the  degree  of  pub- 
licity necessary  for  displaying  their  utility'. 
Such  a register  England  once  possessed  in  the 
work  of  the  enlightened  and  patriotic  Arthur 
Young.  Such  a register,  numerous  and  excel- 
lent as  the  hints  dispersed  throughout  it  were, 
was  far,  however,  from  supplying  the  place, 
and  rendering  useless  a system  of  regular  and 
connected  researches,  in  which  instruction 
should  constitute  the  sole  object.* 

In  enumerating  the  branches  of  knowledge 
with  w'hich,  on  account  of  their  superior  iiii- 

• The  Board  of  Agriculture,  which  at  tlie  so- 
licitation of  Sir  John  Sinclair  was  formed  during 
the  adniini.stration  of  JMr.  Pitt,  was  designed 
to  carry  purposes  similar  to  those  recommended 
above  into  effect. 
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lity,  it  is  most  desirable  tliat  the  great  mass  study  of  language,  on  the  contrary,  all  is  ab~ 
of  the  people  should  be  acquaitited,  it  may  straction : there  are  no  sensible  objects  to 
well  be  supposed  that  I ought  not  to  forget  relieve  the  memory ; all  the  energy  of  the 
the  knowledge  of  the  laws.  Rut  that  this  mind  is  consumed  in  the  acquisition  of  words, 
knowledge  may  be  diffused,  a determinate  of  which  neither  the  utility  nor  the  applica- 
systein  of  cognoscible  laws,  capable  of  being  tion  is  visible.  Hence,  the  longest  and  most 
known,  is  necessary.  Unhappily,  such  a sys-  detailed  course  of  instruction  which  need  be 
tem  does  not  yet  e.\ist:  whenever  it  shall  given  upon  all  the  sciences  before  mentioned, 
come  to  be  established,  the  knowledge  of  the  would  not  together  occupy  so  much  time  as 
laws  will  hardly  be  considered  worthy  of  the  is  usually  devoted  to  the  study  of  Latin, 
name  of  science.  The  legislator  who  allows  which  is  forgotten  alaiost  as  soon  as  learned, 
more  intelligible  terms  to  exist  within  the  The  knowledge  of  languages  is  valuable 
compass  of  language,  than  those  in  which  he  only  as  a means  of  acquiring  the  information 
exiu'csses  his  laws,  deserves  the  execration  which  may  be  obtained  from  conversation  or 
of  his  fellow-men.  I have  endeavoured  to  books.  For  the  purposes  of  conversation,  the 
present  to  the  world  the  outlines  of  a system,*  dead  languages  are  useless ; and  translations 
which,  should  it  ever  be  filled  up,  I Hatter  of  all  the  books  contained  in  them  may  be 
myself  would  render  the  whole  system  of  found  in  all  the  languages  of  modern  Europe, 
laws  cognoscible  and  intelligible  to  all.  What,  then,  remains  to  be  obtained  from 

As  to  those  arts  and  sciences  which  may  them,  not  by  the  common  people,  but  even 
be  learned  from  books,  — such  as  the  art  of  by  the  most  instructed?  I must  confess,  I 
legislation,  history  in  all  its  branches,  moral  can  discover  nothing  but  a fund  of  allusions 
philosophy  and  logic,  comprehending  meta-  wherew'ith  to  ornament  their  speeches,  their 
physics,  grammar,  and  rhetoric, — these  may  conversations,  and  their  books  — too  small  a 
be  left  to  be  gathered  from  books.  Those  compensation  for  the  false  and  narrow  notions 
individuals  who  are  desirous  of  alleviating  which  custom  continues  to  compel  us  to  draw 
the  pains  of  study  by  the  charms  of  declama-  from  these  imperfect  and  deceptive  sources, 
tion  upon  these  subjects,  may  be  permitted  To  prefer  the  study  of  these  languages  to  the 
to  j)ay  for  their  amusements.  There  is,  how-  study  of  those  useful  truths  which  the  more 
ever,  one  branch  of  encouragement,  which  mature  industry  of  the  moderns  has  placed 
the  hand  of  government  might  extend  even  in  their  stead,  is  to  make  a dwelling-place  ot 
to  these  studies.  It  might  establish  in  each  a scaffolding,  instead  of  employing  it  in  the 
district,  in  which  the  lectures  of  which  we  erection  of  a building;  it  is  as  though,  in  his 
have  already  spoken,  should  be  delivered,  an  mature  age,  a man  should  continue  to  prattle 
increasing  library,  appropriated  to  these  stir-  like  a child.  Let  those  who  are  pleased  with 
dies.  This  woiiTd  be  at  once  to  bestow  upon  these  studies  continue  to  amuse  themselves  ; 
students  the  instruments  of  study,  and  upon  but  let  us  cease  to  torment  children  with  them, 
authors  their  most  appropriate  reward.  at  least  those  children  wLo  will  have  to  pro- 

1 should  not  consider  knowledge  in  these  vide  for  their  own  subsistence,  till  such  time^ , 
departments,  at  once  so  useful  and  so  curious,  as  we  have  supplied  them  with  the  means  ot 
ill  acquired,  were  it  even  acquired  at  the  ex-  slaking  their  thirst  for  knowledge  at  those 
pense  of  Latin  and  Greek  — an  acquaintance  springs  where  pleasure  is  combined  with  im- 
with  which  is  held  in  such  high  estimation  mediate  and  incontestable  utility, 
in  our  days,  and  for  instruction  in  which  the  It  is  especially  by  a complete  course  of 
foundations  are  so  abundant.  Common  opi-  instruction,  that  the  clergy,  who  might  he 
nion  appears  to  have  considered  the  sciences  rendered  so  useful,  ought  to  be  prepared  for 
more  difficult  of  attainment  than  these  dead  their  functions.  Within  the  narrow  limits  of 
languages.  This  opinion  is  only  a prejudice,  every  parish,  there  would  then  be  found  one 
arising  from  the  comparatively  small  number  man  at  least  well  instructed  upon  alt  subjects 
of  individuals  who  apply  themselves  to  the  with  which  acquaintance  is  most  desirable, 
study  of  the  sciences,  and  from  its  not  having  In  exchange  for  this  knowledge,  which  con- 
been  the  custom  to  study  them  till  the  labour  stitutes  the  glory  ot  man,  I would  exchange 
of  these  other  stinlies  has  been  completed.  <ts  much  as  might  be  desired  of  that  contro- 
Rut,  custom  and  prejudice  apart,  it  is  in  the  veisy  which  is  his  scourge  and  his  disgrace, 
study  of  the  sciences  that  young  people  would  '1  he  intervals  between  divine  service  on 
find  most  pleasure  and  fewest  difficulties.  In  the  Sabbath  might  then  be  filled  up  by  the 
this  career,  ideas  find  easy  access  through  the  communication  of  knowledge  to  those  whose 
senses  to  the  memory  and  the  other  intcllec-  necessary  avocations  leave  them  no  other  lei- 
tual  faculties.  Curiosity,  that  passion  which  sure  time  for  improvement.  An  attendance 
even  in  infancy  displays  so  much  energy,  upon  a course  of  physico-theology,  it  app'ears 
W'ould  here  be  continually  gratified.  In  the  to  me,  would  be  a much  more  suitable  mode 
of  employing  this  time,  than  wasting  it  in 

* See  An  Introduction  to  Principles  of  Mo-  dissipation  in  which  both 

rats  and  Legislation,  ^'o].  1.  health  and  money  are  so  frequently  lost. 
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There  are  three  causes  which  tend  to 
strengthen  an  attachment  to  the  dead  lan- 
guages : —The  first  is,  the  utility  which  they 
formerly  possessed.  At  the  revival  of  letters, 
there  was  nothing  to  learn  but  Latin  and 
Greek,  and  jiothing  could  be  learnt  but  by 
Latin  and  Greek.  The  period  when  this  uti- 
lity ceased  having  never  been  fixed,  custom 
has  led  us  to  regard  it  as  still  subsisting. 

A second  reason  is,  the  time  and  trouble  ex- 
pended by  so  many  persons  in  learning  them. 

The  price  of  anything  is  regulated  not  only 
by  its  utility,  but  also  by  the  labour  expended 
in  procuring  it.  Few  would  be  willing  to 
acknowledge  that  they  had  spent  a large  por- 
tion of  their  life  in  learning  that  which,  when 
learnt,  was  not  worth  knowing.  There  are 
many  individuals  who  have  learnt  Latin  and 
Greek,  but  have  learned  nothing  else.  Can  it 
be  expected  that  they  should  acknowledge 
these  languages  are  useless?  As  well  might  a 
knight-errant  have  been  expected  to  acknow- 
ledge that  his  mistress  was  ugly  !* 

The  third  cause  is,  their  reputed  necessity. 
This  necessity,  though  purely  conventional,  is 
not  the  less  real.  Public  opinion  has  attached 
a degree  of  importance  to  an  acquaintance 
with  them,  and  he  who  should  be  known  to 
be  entirely  ignorant  of  them,  would  be  branded 
with  disgrace.  So  long  as  this  law  subsists, 
it  must  be  obeyed.  A single  individual  is 

• “ En  effet,  la  plupart  de  ces  savans  ne  sen- 
tent  plus  les  choses  en  elles-memes.  Ils  sont 
comine  ces  imaginations  faibles,  qui,  subjuguc'es 
ar  Te'clat  des  dignite's  et  des  richesses,  admirent 
an.s  la  bouche  d’un  grand  ce  qu’ils  trouveraient 
pitoyable  dans  celle  d’un  homme  du  commun. 
Ainsi,  I’ancienne  reputation  et  les  langiies  sa- 
vantes  leur  imposent,  et  changent  tout  a leurs 
yeux.  Telle  pense'e  qu’ils  entendent  tout  les 
jours  en  Francois  sans  y prendre  garde,  les  en- 
leve  s’ils  viennent  a la  fencontrer  dans  un  auteur 
Grec.  Tout  pleins  qu’ils  en  sont,  ils  vous  la 
citent  avec  emphase  ; et  si  vous  ne  partagez  pas 
leur  enthousiasme,  Ah  ! s’ecrient-ils,  si  vous  sa- 
viez  le  Grec ! 11  me  semble  entendre  le  h(?ros  de 
Cervantes,  qui,  parcequ’il  est  armd  chevalier, 
voit  des  encnanteurs  ou  son  c'cuyer  ne  voit  que 
des  moulins. 

“ Tel  est  I’inconvdnient  ordinaire  de  I’e'rudi- 
tion,  et  il  n’y  a que  les  esprits  du  premier  ordre 
qui  puissent  I’e'viter.  L’ignorance,  me  dira-t-on, 
n’a-t-elle  jias  aussi  ses  inconveniens  ? Oui,  sans 
doute;  mais  on  a tort  d’appeler  ignorans  ceux 
memes  qui  ne  sauraient  ni  Grec  ni  Latin.  Ils 
peuvent  meme  avoir  acquis  en  Francois  toutes  les 
ulees  ne'cessaires  pour  perfectionner  leur  raison, 
et  toutes  les  expediences  propres  a assurer  leur 
goiit  Nous  avons  des  philosophes,  des  orateurs, 
des  poetes  : nous  avons  meme  des  traducteurs  oil 
I’on  peut  puiser  toutes  les  richesses  anciennes, 
de'pouillces  de  I’orgueil  de  les  avoir  rdcueilhes 
dans  les  originaux.  Un  homme  qui,  sans  Grec  et 
sans  Latin,  aurail  mis  a profit  tout  ce  qui  s’est 
fait  d’excellent  dans  notre  langue,  I’emporterait 
sans  dout  sur  le  savant  qui,  par  un  amour  dc're'gle 
ties  anciens,  auroit  dcaaigne'  les  ouvrages  mo- 
uernes. — £«  Mothe,  RCJlexions  sur  la  Cr  illque, 


seldom  able  to  withstand  or  change  the  laws 
established  by  public  opinion. 

As  the  public  mind  becomes  enlightened, 
these  laws  will  change  of  themselves.  A sove- 
reign may,  however,  hasten  these  changes  if 
he  believe  them  useful,  and  if  he  consider  the 
attempt  worth  the  trouble.  He  may  reward 
individuals  for  teaching  the  arts  and  sciences, 
and  thus  establish  anew  public  opinion,  which 
shall  at  first  compete  with,  and  at  length  ul- 
timately subdue,  the  previous  prejudice. 

He  may  also  attain  the  same  end  by  an- 
other less  costly,  but  more  startling  metliod. 
He  may  prescribe  an  attendance  upon  different 
scientific  lectures,  as  a necessary  condition 
to  the  holding  of  certain  offices,  and  par- 
ticularly of  all  honorary  employments.  To 
those  who  have  completed  their  course  of  at- 
tendance, an  honorary  diploma  may  be  given, 
which  upon  all  occasions  of  public  ceremony 
shall  entitle  those  who  possess  it  to  a certain 
precedence. 

In  the  times  of  feudal  barbarism,  when  war 
was  the  only  occupation  of  those  who  did  not 
belong  to  the  commonality  or  the  clergy,  the 
upper  ranks  in  society  were  necessarily  mili- 
tary. The  knight  was  the  warrior  who  could 
afford  to  fight  on  horseback;  the  squire  was 
one  who,  not  being  so  rich  as  the  knight, 
could  afford  to  be  his  principal  attendant, 
and  this  constituted  their  nobility. 

In  future  times,  when  other  occupations 
shall  be  pursued  and  other  manners  establish- 
ed, it  is  possible  that  knowledge  may  confer 
rank  in  Europe,  as  the  appearance  of  it  has 
for  a long  time  past  in  Cliina.  Wealth,  inde- 
pendently of  any  convention,  possesses  real 
power,  and  will  always  mingle  with  every- 
thing which  tends  to  confer  respect.  The 
philosopher,  to  his  title  of  honour,  will  unite 
the  idea  of  an  individual  sufficiently  wealthy 
to  have  supported  the  expense  of  a learned 
education.  Knowledge,  whether  true  or 
presumptive,  might  thus  become  a mark  of 
distinction,  as  the  length  of  the  nails  is  in 
China. 

But  it  may  be  said,  that  something  more 
than  attendance  u[)on  a course  of  scientific 
lectures  is  necessary,  if  anything  is  to  be 
learned ; and  that  the  law  whicli  should 
bestow  honour  upon  attendance  would  not 
insure  study.  If'  it  were  necessary'  to  have  a 
nobility  composed  of  real  philosophers,  other 
methods  must  be  pursued ; but  when  tlie 
object  in  view  is  merely  to  change  the  spe- 
cies of  knowledge  in  which  they  are  to  be  in- 
structed, from  what  is  useless  to  whiit  is 
useful,  wliat  more  need  be  required  ? ^^■hen 
interesting  objects  of  study  are  substituted  tor 
those  which  are  uninteresting,  they  would  not 
study  less. 

I know  that  public  examinations  are  [)Owcr- 
ful  means  for  exciting  emulation,  but  I have 
no  desire  to  [ilace  additional  obstacles  in  the 
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way  of  a plan  whose  noveUy  alone  would 
render  it  but  too  alarming  : a project,  which 
to  many  will  appear  romantic,  need  not  be 
accompanied  by  an  accessory  whose  aspect  is 
alarming,  and  whose  utility  is  problematic. 

The  most  stupid  and  inattentive  could 
scarcely  attend  upon  a long  course  of  in- 
struction without  gaining  some  advantage  : 
they  would  9t  least  be  familiarized  with  the 
terms  of  art,  which  constitute  not  only  the 
first,  but  the  greatest  difficulty  ; they  would 
form  some  idea  of  the  principal  divisions  of 
the  country  they  traversed  ; and  should  they 
ever  be  desirous  of  directing  a more  particular 
examination  to  any  particular  division,  they 
will  at  least  know  in  what  direction  to  seek 
for  it.  As  all  the  world  would  then  be  occu- 
pied with  the  study  of  the  sciences,  they  would 
pretend  thus  to  employ  themselves,  and  would 
be  ashamed  to  be  entirely  ignorant  of  those 
things  which  were  the  subjects  of  general 
conversation. 

Russia  is  an  instance  of  the  ease  with  w'hich 
a new  direction  may  be  given  to  the  opinions 
of  a whole  people.  Nobility  of  birth  is  but 
little  respected;  — official  rank  is  the  only 
ground  of  distinction.  This  change  has  been 
effected  by  a few  simple  regulations.  Unless 
he  be  an  officer,  no  individual,  how  rich  or 
nobly  born  soever  be  may  be,  can  vote,  or 
even  sit,  in  the  assembly  of  the  nobility.  The 
consequence  has  been,  that  all  classes  have 
pressed  into  the  service  of  the  state.  If  they 
do  not  intend  to  make  it  their  profession,  they 
quit  it  when  they  have  attained  the  rank 
which  confers  this  privilege. 


iVbte.  — If  Mr.  Bentham  had  consented  to 
revise  his  MSS.,  which  were  written  more 
than  forty  years  ago,  he  might  have  seen 
reason  to  alter  many  of  his  observations. 

In  England,  much  has  been  done  in  the  in- 
terval. Public  opinion  has  sensibly  changed 
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respecting  the  value  of  classical  learning.  It 
is  highly  esteemed  at  college,  but  elsewhere 
it  is  now  only  considered  as  an  accessary ; 
the  most  enlightened  parents  regret  that  it 
is  still  the  only  object  of  instruction  in  our 
public  schools. 

Since  the  establishment  of  the  Royal  In- 
sHtution,  many  similar  institutions  have  been 
formed,  and  a general  desire  for  useful  know- 
ledge has  been  disseminated.  The  ladies  have 
displayed  a persevering  ardour  in  their  attend- 
ance on  these  means  of  instruction,  so  much 
the  more  praiseworthy,  as  it  has  been  uni- 
formly excited  by  inclination  alone.  Elemen- 
tary works  have  been  multiplied ; but  all  this 
has  been  done  by  the  exertions  of  individuals, 
without  any  encouragement  from  the  State. 

As  to  public  education,  it  is  more  easily 
created  than  reformed.  A good  institution 
would  be  the  best  criticism  upon  the  bad.  If 
two  or  three  colleges  were  founded  in  Lon- 
don, suited  to  the  wants  of  the  more  nume- 
rous classes  of  those  who  are  destined  to  the 
pursuits  of  art,  trade,  or  commerce,  in  which 
not  Latin  or  Greek  (iilmost  always  useless  in 
these  avocations)  should  be  taught,  but  the 
national  language,  which  has  generally  been 
neglected,  together  with  all  those  branches 
of  knowledge,  which  if  not  absolutely  neces- 
sary, are  always  useful  and  agreeable,  we 
should  soon  see  these  seminaries  draw  toge- 
ther a crowd  of  scholars,  and  the  old  colleges 
would  be  obliged  to  correct  their  system,  in 
order  to  maintain  their  ground. 

It  may  be  said,  that  private  schools  may 
supply  the  deficiency ; but  there  is  a great 
difference  between  public  and  private  esta- 
blishments. Private  education  can  only  suc- 
ceed by  a train  of  happy  events,  whilst  in 
public  education,  a multitude  of  circumstances 
are  overcome.  Besides,  domestic  education  is 
limited  to  the  rich,  whilst  public  instruction 
is  adapted  to  the  most  moderate  fortunes. — 
Dumont, 
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(A.)  Book  I.  Ch.  viii  p.  210. 

On  Subscriptions  to  Matters  of  Opinion, 

Of  the  two  English  Universities,  Oxford  is 
the  most  ancient  and  most  dignified.  Of  its 
numerous  statutes  which  are  penned  in  Latin, 
as  many  as  fill  a moderate  duodecimo  volume 
are  published,  as  the  title-page  declares,  for 
the  use  of  youth : and  of  these  care  is  taken 
(tor  the  honour  of  the  government  let  it  be 
spoken)  that  those  for  whose  observance 
they  are  designed,  shall  not,  without  their 


own  default,  be  ignorant : since,  at  every 
man’s  admission,  a copy  is  put  into  his  hands. 
All  these  statutes,  as  well  those  that  are  seen 
as  those  that  are  not  seen,  every  student  at 
his  admission  is  sworn  in  Latin  to  observe, 
“So  help  me  God,”  says  the  matriculated 
person,  “ touching  as  1 do  the  most  holy 
Gospel  of  Christ.”* 

* “ Tu  tidem  dabis  ad  observandutn  omnia 
statuta,  privilegia,  et  consuetudines  hujus  uni- 
versitatis  Oxon,  Ita  te  Deus  adjuvet,  tactis  sa. 
cro  sanctis  Christi  evangeliis.”— Porecio/ff  sivt 
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The  barbers,  cooks,  bed-makers,  errand- 
boys,  and  other  unlettered  retainers  to  the 
university,  are  sworn  in  English  to  the  ob- 
servance of  these  Latin  statutes.  The  oath 
thus  solemnly  taken,  there  has  not,  we  may 
be  morally  certain,  for  a course  of  many 
generations,  perhaps  from  the  first  era  of  its 
institution,  been  a single  person  that  has  ever 
kept.  Now,  though  customary,  it  is  perhaps 
not  strictly  proper,  as  it  tends  to  confusion 
and  to  false  estimates,  to  apply  the  term  per- 
jury, without  distinction,  to  the  breach  of  an 
assertive  and  to  that  of  a promissive  declara- 
tion  to  the  breach  of  an  oath  and  to  that 

of  a vow ; and  to  brand  with  the  same  mark 
of  infamy  a solemn  averment,  which  at  the 
time  of  making  it  was  certainly  false,  — and 
a single  departure  from  a declared  resolution, 
which  at  the  time  of  declaring  it  might  pos- 
sibly have  been  sincere.*  But,  if  they  them- 
selves are  to  be  believed  who  have  made  the 
oath,  and  who  break  it,  — the  university  of 
Oxford,  for  this  century  and  half  has  been, 
and  at  the  time  I am  writing  is,  a common- 
wealth of  perjurers.  The  streets  of  Oxford, 
said  the  first  Lord  Chatham  once,  “are  paved 
with  disaffection.’’  That  Aveakness  is  out- 
grown : but  he  might  have  added  then  (if 
that  had  been  the  statesman’s  care)  and  any 
one  may  add  still,  “ and  Avith  perjury.”  The 
face  of  this,  as  of  other  prostitutions,  varies 
Avith  the  time : perjurers  in  their  youth,  they 
become  suborners  of  perjury  in  their  old  age. 

It  should  seem  that  there  was  once  a time, 
Avhen  the  persons  subjected  to  this  yoke,  or 
some  one  on  their  behalf,  began  to  murmur: 
for,  to  quiet  such  murmurs,  or  at  any  rate  to 
anticipate  them,  a practitioner,  of  a faculty 
noAV  extinct,  but  then  very  much  in  vogue, 
— a physician  of  the  soul,  a casuist,  Avas  called 
in.  His  prescription,  at  the  end  of  every  one 
of  these  abridged  editions  of  the  statutes  — 
his  prescription  under  the  title  of  Epinomis 
seu  explanatiojuramenti,  ^c.  stands  annexed. f 
This  casuist  is  kind  enough  to  inform  you, 
that  though  you  have  taken  an  oath  indeed, 
to  observe  all  these  statutes — and  that  Avith- 
out  exception,  yet,  in  ninety-nine  instances 
out  of  a hundred,  it  amounts  to  nothing. 
What,  in  those  instances,  you  are  bound  to 
do  is  — not  to  keep  your  oath,  but  to  take 
your  choice  Avhether  you  will  do  that  or  suffer 
. — not  to  do  Avhat  you  are  bid ; but,  if  you 
happen  to  be  found  out  (for  this  proviso,  I 
take  for  granted,  is  to  be  supplied)  to  bear 

Excerpta  e Corpore  Statutorum,  p.  250,  Oxon. 
1756. 

• “ Statuimus,”  say  these  reverend  legislators, 
“ idque  sub  poena  perjurii,”  in  a multitude  of 
places. 

•f  The  title  at  length  is  Epinomis,  seu  Expla- 
natio  Juramenti  quod  de  observandis  Statutis 
Universitafisasingulis  prcestari  solet ; qualenus 
tcilicet,  seu  quousque  obligare  jurantes  censen- 
dum  est. 


the  penalty.  For  — Avhat  now  do  you  think 
your  sovereign  seriously  Avishes  you  to  do, 
when  he  forbids  you  to  commit  murder?  (hat 
you  should  abstain  from  murder  at  all  events? 
No  surely;  but  that,  if  you  happen  to  be 
found  out  and  convicted,  you  should  sit  quiet 
Avhile  the  halter  is  fitted  to  your  neck. 

Who  is  this  casuist,  who  by  his  superior 
poAver  washes  atvay  the  guilt  from  perjury, 
and  controuls  thejudgments  of  the  Almighty? 
Is  it  the  legislator  himself?  By  no  means: 
that  indeed  might  make  a difference.  The 
sanction  of  an  oath  would  then  not  Avith 
certainty  be  violated;  it  would  only  Avith 
certainty  be  profaned.  It  was  a Bishop  Saun- 
derson,  Avho,  in  the  bosom  of  a Protestant 
church,  before  he  Avas  made  a bishop,  had 
set  up  a kind  of  confessional  box,  Avhither 
tender  consciences  repaired  from  all  parts  to 
heal  their  scruples. 

This  institution,  whether  it  were  the  fruit 
of  blindness  or  of  a sinister  policy,  has  an- 
swered in  an  admirable  degree,  some  at  least 
of  the  purposes  for  Avhich  it  was  probably 
designed.  It  has  driven  the  consciences  of 
the  greater  part  of  those  by  Avhom  the  effi- 
cient parts  of  government  are  one  day  to  be 
filled,  into  a net,  of  which  the  clergy  hold 
the  cords.  The  fear  and  shame  of  every 
young  man  of  sense,  of  spirit,  and  reflection, 
on  Avhom  these  oaths  are  imposed,  must  at 
one  time  or  other  take  the  alarm.  What  ! 
says  he  to  himself,  am  I a perjurer?  If  he 
ask  his  own  judgment,  it  condemns  him. 
What  then  shall  he  do?  Perjury,  Avere  it 
only  for  the  shame  of  it,  is  no  light  matter : 
if  his  education  have  been  ever  so  loose,  he 
has  frequently  heard  it  condemned  ; if  strict 
and  virtuous,  he  has  never  heard  it  mentioned 
without  abhorrence.  But,  when  he  thinks 
of  the  guilt  of  it,  hell  yawns  under  his  feet. 
What  tlien  shall  he  do?  Whither  then  shall 
he  betake  himself?  He  flies  to  his  reverend 
instructors  in  a state  of  desperation.  “ These 
men  are  older  than  myself,”  says  he ; “ they 
are  more  learned,  they  are  therefore  Aviser  : 
on  them  rests  the  charge  of  my  education. 
My  own  judgment,  indeed,  condemns  me  ; 
but  my  oAvn  judgment  is  AA'eak  and  unin- 
formed. Why  may  not  I trust  to  others?  See, 
their  hands  are  outstretched  to  comfort  me  ! 
Where  can  be  the  blame  in  listening  to  them? 
in  being  guided  by  them  ? in  short,  in  surren- 
dering my  judgment  into  their  hands?  Are 
not  they  my  rulers,  my  instructors?  the  very 
persons  Avhom  my  parents  have  appointed  to 
take  charge  of  me,  to  check  my  presumption, 
and  to  inform  my  ignorance  ? What  obliga- 
tion am  I under,  nay,  what  liberty  have  1 to 
oppose  my  feeble  lights  to  theirs?  Do  they 
not  stand  charged  with  the  direction  of  my 
conscience? — charged  by  whatsoever  I ought 
to  hold  most  sacred  ? Are  they  not  the  mi- 
nisters of  God’s  word  ? the  depositaries  of 
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our  holy  religion  ? the  very  persons,  to  whose 
guidance  I vowed,  in  the  person  of  my  god- 
fathers and  godmothers,  to  submit  myself, 
under  the  name  of  my  spiritual  pastors  and 
masters  ? And  are  they  not  able  and  willing 
to  direct  me  ? In  all  matters  of  conscience, 
then,  let  me  lay  down  to  myself  the  follow- 
ing  as  inviolaide  rules:  — not  to  be  governed 
by  my  own  reason  ; not  to  endeavour  at  the 
presumptuous  and  unattainable  merit  of  con- 
sist ency  ; not  to  consider  whether  a thing  is 
riglit  or  wrong  in  itself,  but  what  they  think 
of  it.  On  all  (loints,  then,  let  me  receive 
my  religion  at  their  bands:  what  to  them  is 
sacred,  let  it  to  me  be  sacred  ; what  to  them 
is  wickedness,  let  it  to  me  be  wickedness ; 
what  to  them  is  truth,  let  it  to  me  be  truth  ; 
let  me  see  as  they  see,  believe  as  they  believe, 
think  as  they  think,  feel  as  they  feel,  love  as 
they  love,  fear  as  they  fear,  bate  as  they  hate, 
esteem  as  they  esteem,  perform  as  they  per- 
form, subscribe  as  they  subscribe,  and  swear 
as  they  swear.  ^Vith  them  is  honour,  peace, 
and  safety;  without  them,  is  ignominy,  con- 
tention and  despair.”  Such  course  must  every 
young  man,  who  is  brought  up  under  the  rod 
of  a technical  religion,  distinct  from  morality, 
and  bestrewed  with  doubts  and  dangers,  take 
on  a thousand  occasions,  or  run  mad.  To 
whom  else  should  he  resort  for  counsel  ? — to 
whom  else  should  he  repair?  To  the  com- 
panions of  his  own  age  ? They  will  laugh  at 
him,  and  call  him  methodist:  for  many  a one 
who  dreads  even  hobgoblins  alone,  laughs  at 
them  in  company.  To  their  friends  and  rela- 
tions who  are  advanced  in  life,  and  who  live 
in  the  world  ? The  answer  they  get  from 
them,  if  they  are  fortunate  enough  to  get  a 
serious  one,  is — that  in  all  human  establish- 
ments there  are  imperfections;  but  that  in- 
novation is  dangerous,  and  reformation  can 
only  come  from  above : that  young  men  are 
apt  to  be  hurried  away  by  the  warmth  of 
their  temper,  led  astray  by  partial  views  of 
things,  of  which  they  are  unable  to  see  the 
whole:  that  these  effusions  of  self-sufficiency 
are  much  better  repressed  than  given  way  to : 
that  what  it  is  not  in  our  power  to  correct, 
it  were  better  to  submit  to  without  notice  : 
that  prudence  commands  what  custom  autho- 
rizes— to  swim  qpietly  with  the  stream:  that 
to  bring  matters  of  religion  upon  the  carpet, 
is  a ready  way  to  excite  either  aversion  or 
contempt : that  humanity  forbids  the  raising 
of  scruples  in  the  breasts  of  the  weak,  — 
good  humour,  the  bringing  up  of  topics  that 
are  austere,  — good  manners,  topics  that  are 
disgusting:  that  policy  forbids  our  offending 
the  incurious  with  the  display  of  our  saga- 
city, the  ignorant  with  the  ostentation  of  our 
knowledge,  the  loose  with  the  example  of 
our  integrity,  and  the  powerful  with  the 
noise  of  our  complaints:  that,  with  regard 
to  the  point  in  question,  oaths,  like  other 
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obligations,  are  to  be  held  for  sacred  or  in- 
significant, according  to  the  fashion  : that 
perjury  is  no  disgrace,  except  when  it  hap- 
pens to  be  punished  : and  that,  as  a general 
rule,  it  concerns  every  man  to  know  and  to 
remember,  as  he  tenders  his  peace  of  mind 
and  his  hopes  of  fortune,  that  there  are  insti- 
tutions, which  though  mischievous  are  not 
to  be  abolished,  and  though  indefensible  are 
not  to  be  condemned. 

A sort  of  tacit  convention  is  established  : 

“ Give  your  soul  up  into  my  hands — 1 en- 
sure it  from  perdition.  Surely  the  terms,  on 
your  part,  are  easy  enough : exertion  there 
needs  none : all  that  is  demanded  of  you  is  — 
to  shut  your  eyes,  ears,  lips,  and  to  sit  quiet. 
The  topic  of  religion  is  surely  forbidding 
enough,  as  well  as  a forbidden  topic : all  that 
you  have  to  do  then,  is  to  think  nothing  about 
the  matter ; look  not  into,  touch  not  the  ark 
of  the  Lord,  and  you  are  safe.” 

(B.)  Book  I.  Ch.  viii.  p.  211. 

Mischievousness  of  Reward  latent  — Exem- 
plifications. 

When  a reward  is  groundless,  it  may  be  either 
simply  groundless,  or  positively  mischievous  : 
the  act,  which  it  is  employed  to  produce,  may 
be  either  simply  useless,  or  pernicious. 

It  would  be  a nugatory  lesson  to  say,  that 
reward  should  not  be  applied  to  produce  any 
act,  of  which  the  tendency  is  acknowledged 
to  be  pernicious ; and  this  whether  such  act 
have  been  aggregated  to  tbe  number  of  of- 
fences or  not.  The  only  cases  which  it  can 
be  of  any  use,  in  this  point  of  view,  to  men- 
tion, are  those  in  which  the  mischievousness 
of  the  act,  or  the  tendency  of  the  reward  to 
produce  it,  is  apt  to  lie  concealed. 

To  begin  with  the  cases  which  come  under 
the  former  of  these  descriptions  — those  in 
which  the  mischievousness  of  the  act  is  apt 
to  lie  concealed.  One  great  class  of  public  ser- 
vices, for  which  rewards  have  been  or  might 
be  offered,  are  those  which  consist  in  the 
extension  of  knowledge,  or,  according  to  the 
more  common,  though  obscure  and  imposing 
phrase,  the  discovery  and  propagation  of  truth. 
Now  there  is  one  way  in  which  rewards  of- 
fered for  the  propagation  of  truth  (that  is, 
of  what  is  looked  upon,  or  professed  to  be 
looked  upon,  as  truth)  cannot  but  have  a per- 
nicious tendency;  and  <Aa<  of  whatever  nature 
be  the  proposed  truth.  A point  being  pro- 
posed, concerning  which  men  in  general  are 
thought  to  be  ignorant  or  divided,  if  a man 
sincerely  desired  that  the  truth  relative  to 
that  point  should  be  ascertained,  and  in  con- 
sequence of  that  desire  is  content  to  furnish 
the  expense  of  a reward,  the  natural  course 
is — to  invite  men  to  the  inquiry.  “ How 
stands  the  matter?  Which  of  the  two  con- 
tradictory propositions  is  the  true  one  ?”  To 
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a question  of  some  such  form  as  this,  he  re- 
quires an  answer.  The  service,  then,  to  which 
he  anne.xes  his  reward,  is  the  ^ving  an  an- 
swer to  a question  — such  an  answer  as  upon 
examination  shall  appear  to  be  a true  one,  or 
to  come  nearest  to  the  truth.  The  tendency 
of  a reward  thus  offered,  to  produce  the  dis- 
covery of  the  truth,  is  obvious:  the  tendency 
of  it  will  at  least  be  to  produce  the  discovery 
of  what  to  him,  who  puts  in  for  the  reward, 
shall  appear  to  be  truth.  What  else  should 
it  tend  to  produce  ? My  aim  being  to  esta- 
blish what  to  you  shall  appear  to  be  the  truth, 
what  other  means  have  I of  doing  this,  but 
by  advancing  what  appears  to  me  to  be  so? 
Accordingly,  thus  to  apply  the  reward,  is  to 
promote  a sincere  and  impartial  inquiry,  and 
to  pursue  the  best,  and  indeed  the  only  course 
that  by  means  of  artificial  reward  can  be  pur- 
sued for  promoting  real  knowledge. 

Another  course,  which  has  been  sometimes 
taken,  is  — to  assume  the  truth  of  the  one  of 
two  contradictory  propositions  that  may  be 
framed  concerning  any  object  of  inquiry, — 
and  to  make  the  demonstration  of  the  truth 
of  that  proposition  the  condition  of  the  re- 
ward, In  this  course,  the  tendency  of  the 
reward  is  pernicious.  The  habit  of  veracity 
is  one  of  the  great  supports  of  human  society 
— a virtue  which  in  point  of  utility  ought  to 
be,  and  in  point  of  fact  is,  enforced  in  the  high- 
est degree  by  the  moral  sanction.  To  under- 
mine that  habit,  is  to  undermine  one  of  the 
principal  supports  of  human  society.  The  ten- 
dency of  a reward  thus  offered  is  to  undermine 
this  virtuous  habit,  and  to  introduce  the  op- 
posite vicious  one.  The  tendency  of  it  may 
be  to  produce  what  is  called  logical  truth,  or 
not,  as  may  happen ; but  it  is,  at  any  rate, 
to  produce  ethical  falsehood  : it  may  tend  to 
promote  knovvledge  or  error,  as  it  may  hap- 
pen ; but  it  tends,  at  any  rate,  to  promote 
mendacity.  The  proposition  cither  is  true  or 
it  is  false : and,  be  that  as  it  may,  men  are 
either  agreed  about  its  being  true,  or  they 
are  not.  In  as  far  as  they  are  agreed,  the 
reward  is  useless ; in  as  far  as  they  are  not, 
it  tends  to  make  them  act  as  if  they  were,  and 
is  pernicious. 

It  may  be  said  — No;  all  that  it  tends  to 
do,  at  least  all  that  it  is  designed  to  do,  is  to 
call  forth  such,  and  such  only,  whose  opinion 
is  really  in  favour  of  the  proposition,  and  to 
put  them  upon  giving  their  reasons  for  it:  it 
is  not  to  corrupt  their  veracity,  but  to  over- 
come their  indolence.  But  whatever  may  be 
the  design,  the  former  is  in  fact  its  tendency. 
On  the  one  side,  they  have  reward  to  urge 
them ; on  the  other,  they  have  impunity  to 
permit  them.  For,  when  a man  declares  that 
his  opinions  on  a given  subject  are  so  and  so, 
who  can  say  that  they  are  otherwise? — who 
can  say  with  certainty,  what  are  a man’s 
private  opinions  ? And  if  the  effect  be  bad, 


what  signifies  the  intention?  Orhow,  indeed, 
can  the  intention  be  pure,  if  it  be  seen  tliat 
the  effect  is  likely  to  be  a bad  one? 

Thus  would  it  stand,  were  it  doubtful 
whether  there  are  any  persons  or  no,  whose 
unbiassed  opinions  are  on  the  opposite  side 
to  that  on  which  the  demonstration  is  sought 
to  be  procured.  But  the  case  always  is,  that 
it  is  clear  there  are  such  persons ; that  it  is 
the  very  persuasion  of  there  being  such,  that 
is  the  cause  of  offering  the  reward  ; and  that 
the  more  numerous  they  are,  the  more  likely 
it  is  to  be  offered,  and  the  greater  it  is  likely 
to  be.  Such,  then,  is  the  danger  of  promoting 
mendacity  : to  avoid  which  danger,  it  may  be 
laid  down  in  short  terms,  as  a general  rule, 
that  reward  should  be  given  — not  for  demon- 
stration, but  for  inquiry. 

More  than  this,  a reward  thus  applied  fends 
always,  in  a certain  degree,  to  frustrate  its 
own  purpose  ; and  is  so  far,  not  only  ineffi- 
cacious, but  efficacious  on  the  other  side.  It 
docs  as  good  as  tell  mankind,  that,  in  the 
opinion  of  him  at  least  by  whom  the  reward 
is  offered,  the  probability  is  that  men’s  opi- 
nions are  most  likely  to  be  on  the  opposite 
side;  and  in  so  far  gives  them  reason  to  think 
that  the  truth  is  also  on  that  opposite  side. 
“ People  in  general,"  a man  will  naturally  say 
to  himself,  “ are  not  of  this  way  of  thinking: 
if  they  were,  what  need  of  all  this  pains  to 
make  them  so?”  This,  then,  affords  another 
reason  why  reward  should  be  given  — not  for 
demonstration,  but  for  inquiry. 

Such,  accordingly,  has  been  the  course  pui- 
sued  in  relation  to  almost  every  branch  of 
science,  or  supposed  science.  The  science,  or 
supposed  science  of  divinity,  furnishes  excep- 
tions, which  are  perhaps  the  only  ones.  What 
should  we  s:iy  to  a man  who  should  seek  to 
promote  physical  knowledge  by  such  devices? 
What  should  we  say  to  a man,  who  instead 
of  setting  men  honestly  and  fairly  to  inquire 
whether,  in  regard  to  living  powers,  for  ex- 
ample, the  momentum  were  in  the  simple  or 
in  the  duplicate  proportion  of  the  velocity  — 
whether  heat  were  a substance,  or  only  a 
quality  of  other  suljstarices  — whether  blunt 
or  pointed  conductors  of  electricity  Avere  the 
safest, — should  pay  them  for  endeavouring  to 
prove,  that  in  living-  forces  the  momentum 
is  in  the  simple  proportion  only,  that  heat  is 
only  a quality,  and  that  blunt  conductors  are 
the  safest  ? 

In  divinity,  however,  examples  of  this  me- 
thod of  applying  reward  are  frequent. 

It  may  be  said,  that  an  exception  ought  to 
be  made  from  the  rule,  in  the  cases  wherein, 
on  whichever  side  the  truth  may  be,  the  utility 
is  clearly  on  the  side  thus  favoured.  Thus 
there  is  use,  for  instance,  in  the  people’s  be- 
lieving in  the  being  and  attributes  of  a God: 
and  that  even  in  a political  view,  since  upon 
tliat  d.-pends  ;ill  the  assistance  which  the  po- 
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litical  can  derive  from  the  religious  sanction  : 
and  that  there  can  be  no  use  in  their  disbe- 
lieving it.  That  there  is  use  again,  in  the 
people’s  believing  in  the  truth  of  the  Jewish 
prophecies  ; since  upon  that  depends  one  ar- 
gument in  favour  of  the  truth  of  that  history, 
the  truth  of  which  is  one  main  ground  ot 
men’s  expectation  of  the  rewards  and  punish- 
ments belonging  to  that  sanction.  This  ob- 
servation certainly  deserves  great  attention. 
It  exhibits  a reason  which  there  may  be  for 
making  an  exception  to  the  rule.  It  does  not, 
however,  invalidate  the  arguments  adduced, 
as  above,  in  favour  of  it:  it  does  not  dis- 
prove  the  probability  of  the  mischiefs  on  the 
apprehension  of  which  it  is  grounded.  What 
it  docs,  is  to  exliibit  a benefit  to  act  in  balance 
against  these  inconveniences.  If,  then,  the 
interests  of  religion  be  at  variance  with  those 
of  virtue,  and  it  be  necessary  to  endanger  the 
one  in  order  to  promote  the  efficacy  of  the 
other,  — so  then  it  must  be. 

It  is  to  be  observed,  that  all  the  advantage 
which  can  accrue  to  the  cause  from  this  ma- 
noeuvre is  composed  of  the  difference  between 
what  it  may  derive  from  these  hireling  advo- 
cates, and  what,  were  there  no  such  artificial 
encouragement  given,  it  would  derive  from 
volunteers.  On  this  head  it  may  be  worth 
considering,  whether  the  calling  forth  of  the 
one  does  not  contribute  to  prevent  the  enlist- 
ment of  the  other.  “ What  need  is  there  for 
me,  a stranger,  to  give  myself  the  trouble, 
when  there  are  so  many  others  whose  parti- 
cular business  it  is,  and  who  are  so  well  paid 
for  it  ?”  Of  this  sort  is  the  language  which 
B man  will  very  naturally  hold  with  himself 
on  such  occasions. 

A strange  circumstance  it  would  be  indeed, 
— and  one  which  would  afford  no  very  fa- 
vourable presumption  either  of  the  truth  or 
of  the  utility  of  the  cause  which  it  is  meant 
to  favour,  — if  all  the  unbiassed  suffrages  of 
any  considerable  majority  in  number  or  value 
of  the  thinking  men  should,  if  left  to  them- 
selves, be  on  the  opposite  side.  Great,  in- 
deed, must  be  the  penury  of  unbought  advo- 
cates, that  can  make  it  advantageous,  — I do 
not  say  merely  to  the  cause  of  truth,  but  to 
any  cause,  however  wide  of  the  truth,  — to 
apply  to  mercenaries  for  assistance.  Of  how 
little  weight  the  suffrages  of  the  latter  are  in 
comparison  of  those  of  the  former,  let  any 
one  judge,  who  has  observed  the  superior 
eclat  with  which  the  work  of  a layman  is  re- 
ceived, when  it  happens  to  be  on  the  side  of 
orthodoxy. 

But  however  the  matter  may  stand  with 
regard  to  questions  of  political  importance,  in 
which  utility  is  clearly  on  one  side  — what- 
ever reason  there  be  for  violating  the  law  of 
impartiality  in  this  case,  it  ceases  altogether 
when  applied  to  the  merely  speculative  points 
which  form  the  matter  of  those  articles  of 
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faith,  to  which  on  a variety  of  occasions  sub- 
scriptions or  other  testimonies  of  acceptation 
are  required.  These  will  serve  as  one  set  of 
instances  of  the  other  branch  of  the  cases, 
where  the  mischievous  effects  of  reward  are 
apt  to  lie  concealed  ; viz.  where,  in  the  case 
of  a line  of  conduct  produced  by  a reward, 
apparent  or  no,  the  tendency  of  the  reward 
to  produce  it  is  apt  not  to  be  apparent  at  first 
glance  — inasmuch  as  it  may  escape  observa- 
tion, that  the  advantage  held  forth  acts  to 
this  purpose  in  the  capacity  of  a reward. 

For  an  emolument  to  operate  in  the  capacity 
of  a reward,  so  as  to  give  birth  to  action  of 
any  kind,  it  is  not  necessary  that  it  should 
be  designed  so  to  do.  Whenever  any  such' 
connexion  is  established  between  emolument 
on  the  one  part,  and  a man’s  conduct  on  the 
other,  that  by  acting  in  any  manner  he  sees 
that  he  acquires  an  emolument,  or  chance 
of  emolument,  which  without  acting  in  such 
manner  he  could  not  have, — the  view  of  such 
emolument  will  operate  on  him  in  the  capacity 
of  a reward.  It  matters  not  whether  it  be 
the  sole  act  which  is  to  entitle  him  to  the 
reward,  or  only  one  act  amongst  many.  It 
matters  not  whether  it  be  the  act  to  which 
the  reward  is  professedly  annexed,  or  any 
other  act  of  which  no  mention  is  made.  It 
may  not  be  held  up  to  view  in  that  character: 
it  may  even  be  not  held  up  to  view  at  all.  In 
this  unconspicuous  way  an  emolument  may 
operate,  and  in  a thousand  instances  does  ope- 
rate, in  the  capacity  of  a reward,  on  a long 
and  indefinite  course  of  action  — in  short,  on 
the  business  of  a whole  life.  Whenever,  on 
the  part  of  the  same  person,  two  acts  are  so 
connected,  that  the  performance  of  the  one 
is  necessary  to  his  having  it  in  his  power  to 
perform  the  other,  a reward  annexed  to  the 
latter  operates  eventually  as  if  annexed  to 
the  former  ; and,  whether  designedly  or  not, 
it  promotes  the  production  of  the  one  act  as 
much  as  of  the  other.  In  this  case,  the  having 
performed  the  prior  act  is  said  to  be  a qua- 
lification for  the  being  permitted  to  perform 
the  posterior.  The  emolument  annexed  to 
the  act  professedly  rewarded,  is  therefore,  in 
this  case,  as  much  a reward  for  assuming  the 
qualification,  as  a reward  for  performing  the 
act,  for  the  performance  of  which  a man  is 
required  to  qualify  himself  by  the  performance 
of  the  other. 

In  England  (for  I will  go  no  farther)  the 
subscribing  a declaration  of  this  sort  is  made 
a qualification  for  many  of  the  principal  emo- 
luments to  which  a man  can  aspire : for  every 
preferment  in  the  church  — for  the  liberty  of 
engaging  in  the  instruction  of  youth  — for  ad- 
mission to  the  benefits  of  that  mode  of  edu- 
cation which  is  looked  upon  as  most  liberal 
and  advantageous,  and  thereby  to  the  enjoy- 
ment, or  the  chance  of  the  enjoyment  of  any 
one  of  that  ample  stock  of  emoluments  whicia 
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have  been  provided  in  the  view  of  inducing 
young  persons  to  put  themselves  in  the  way 
of  that  favourite  mode  of  education.  The 
articles,  or  propositions,  to  which  this  sub- 
scription is  required,  are  termed  Articles  of 
Religion  By  subscribing  to  these  articles,  a 
man  declares  that  he  believes  the  truth  of 
certain  facts  which  they  aver.  Among  these 
facts  there  are  many,  which,  whether  true  or 
not  (a  point  which  is  nothing  to  the  present 
purpose)  are  plainly,  in  a political  view,  of 
no  sort  of  importance  whatsoever.  I say  of 
no  importance  ; since  they  contribute  nothing 
to  the  furnishing  either  of  any  motive  to 
prompt  to  action,  or  of  any  rule  or  precept 
to  direct  it.  Be  they  true,  or  be  they  false, 
— nothing  is  to  be  done  in  consequence  — no- 
thing to  he  abstained  from. 

The  mischievous  tendency,  which  the  giv- 
ing a reward  has  in  this  case,  is  much  more 
palpable  than  what  it  has  in  the  other ; be- 
cause the  probability  of  its  giving  birth  to 
falsehood  is  the  greater. 

1.  In  the  case  of  demonstrative  lectures,  all 
that  it  is  absolutely  necessary  a man  should 
do,  is  — simply  to  state  the  arguments  in  fa- 
vour of  the  proposition  in  question  : he  does 
not  necessarily  assert  his  own  belief  of  the 
truth  of  it.  “ Such  are  the  reasons,’’  he  may 
say,  “ which  induce  other  people,  and  which, 
if  attended  to,  may  perhaps  induce  you  to 
believe  it:  whether  they  are  conclusive  or 
not,  it  lies  upon  you  to  judge  : as  to  myself, 
whether  I myself  believe  it  or  no,  is  another 
matter.  I do  not  tell  you  — I am  not  bound 
to  tell  you.”  In  the  case  of  subscription,  he 
directly,  plainly,  and  solemnly  says — I be- 
lieve it. 

2.  In  the  next  place,  the  probability  of 
falsehood  is  much  greater  in  this  case  than  in 
the  other.  In  the  case  of  demonstrative  lec- 
tures, men  are  reasoned  with.  Zest  otherwise 
they  should  not  believe : in  the  case  of  sub- 
scriptions, men  are  rewarded  for  subscribing, 
because  it  is  known  many  do  not  believe. 
Had  men  never  disbelieved  or  doubted,  they 
never  would  have  been  called  upon  to  sub- 
scribe : it  w’ould  have  been  useless  and  need- 
less ; nor  would  any  one  have  thought  of  it. 

Those  who  »re  inclined  to  place  in  the 
most  favourable  point  of  view  the  political 
efficacy  of  subscriptions  to  such  articles,  have 
called  them  articles  of  peace  ; as  if  there  were 
nothing  more  in  saying,  I believe  this  propo- 
sition, than  in  saying,  I engage  not  to  say 
anything  that  tends  to  express  a disbelief 
of  it. 

They  would  have  been  much  better  named, 
had  they  been  termed  articles  of  war. 

In  regard  to  speculative  opinions,  there  are 
but  two  cases  in  which  men  can  be  said  to 
be  at  peace  : when  they  think  about  it,  and 
are  of  the  same  opinion  ; and  when  they  think 
nothing  about  the  matter  ; unless  we  reckon 


as  a third,  that  of  their  thinking  about  it,  and 
differing  about  it,  and  not  caring  about  the 
difference.  That  the  expedient  in  question 
has  no  tendency  to  promote  peace  of  the  first 
kind,  has  been  already  shown : it  is  equally 
clear,  that  it  has  none  to  produce  peace  of 
either  of  the  two  other  kinds.  The  tendency 
of  it  is  just  the  contrary.  If  left  to  himself, 
there  is  not  one  person  in  a hundred  who 
would  ever  trouble  himself  about  the  matter. 
Of  this  we  may  be  pretty  certain.  What  mo- 
tive should  he  have  ? — what  should  lead  him 
to  it  ? — what  pleasure  or  what  profit  is  there 
to  be  got  by  it?  If  left,  then,  to  themselves, 
the  bulk  of  mankind,  — or,  to  speak  more 
properly,  the  bulk  of  those  whom  it  is  pro- 
posed thus  to  discipline, — would  think  nothing 
about  the  matter.  They  would  therefore  be 
in  a state  of  the  profoundest  and  most  lasting 
peace.  If  this  should  not  be  granted,  at  least 
it  will  be  granted,  that  it  would  be  possible 
for  them  to  be  so.  Subscriptions  render  it 
impossible-  For  making  peace  between  men, 
subscriptions  are  just  the  same  sort  of  recipe 
that  it  would  be  for  making  peace  between 
two  mastiffs,  to  set  a bone  before  them,  and 
then  tie  them  to  the  same  stake. 

When  both  parties  are  at  liberty,  both 
parties  are  at  their  ease,  and  there  is  peace 
between  them.  But  when  the  stronger  party 
says  to  the  weaker,  — “ Stand  forth  and  lie 
in  the  sight  of  God,  or  give  up  the  choicest 
advantages  of  society,  that  we  may  engross 
them  to  ourselves,”  what  sort  of  peace  is  it 
that  can  subsist  between  them?  .lust  that  sort 
of  peace  which  subsists  between  the  house- 
breaker and  the  householder,  when  the  one 
has  bound  the  other  hand  and  foot,  and 
gagged  him.  It  is  not  to  be  denied  but  that 
there  may  be  some  sort  of  uneasiness  between 
them  in  the  first-mentioned  state  of  things ; 
to  wit,  W’here,  neither  of  them  being  sacri- 
ficed, they  are  both  at  liberty,  and  both  of 
them  protected.  But  what  sort  of  uneasiness 
is  this?  Just  that  sort  of  uneasiness  which 
may  perhaps  subsist  between  two  neighbours 
at  the  thought  that  neither  of  them  can  break 
into  the  other’s  house.  Against  this  sort  of 
uneasiness,  peace,  it  must  be  confessed,  af- 
fords no  remedy:  but,  from  the  possibility  of 
there  subsisting  this  sort  of  uneasiness  be- 
tween two  neighbours,  or  two  nations,  who 
ever  thought  of  speaking  of  them  as  not  being 
at  peace? 

If  this  method  of  insuring  peace  were  good 
in  one  case,  how  should  it  be  otherwise  in 
any  other  ? Religion,  or  rather  the  nonsense 
which  has  been  grafted  on  it — (for  the  part 
that  is  capable  of  being  made  useful  is  not 
thus  exposed  to  controversy)  — religion,  I 
say,  is  not  the  only  topic  which  has  given  rise 
to  controversy.  So  long  as  there  is  any  man 
whose  knowledge  falls  short  of  omniscience, 
and  whose  faculties  are  liable  to  error,  men 
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will  have  their  differences:  they  will  differ 
about  matters  ofjudgment,  and  about  matters 
of  taste  — about  the  sciences,  about  the  arts, 
about  the  ordinary  occurrences  of  life ; in 
short,  about  everything  which  has  a name. 
It  would  then  be  making  peace  among  the 
lov'ers  of  music  to  make  them  swear  before 
God,  that  they  think  the  Italian  style,  or  that 
they  think  the  French  style,  of  music  is  the 
more  pleasing;  among  the  lovers  of  heroic 
poetry,  that  they  think  it  best  in  blank  verse, 
or  that  they  think  it  best  in  rhyme ; among 
the  lovers  of  dramatic  poetry,  that  the  unities 
of  time  and  place  may  be  dispensed  with,  or 
that  they  must  be  observed.  It  would  be 
making  peace  between  an  affectionate  pair, 
to  question  them  about  every  possible  point 
of  domestic  management,  till  some  slight 
diversity  w'cre  found  in  their  opinions,  and 
then  force  one  of  them  to  swear,  before  God, 
that  he  was  convinced  his  own  opinion  was 
the  wrong  one.  It  would  be  making  peace 

But  surely  by  this  time,  the  pacific 

tendency  of  this  policy  must  be  sufficiently 
understood. 

Another  mischievous  effect  of  this  policy 
is  the  tendency  it  has  to  vitiate  the  -under- 
standing. Over  a man’s  genuine  opinion,  such 
forms,  it  has  been  shown,  can  have  no  influ- 
ence : either  his  veracity  must  give  way,  or 
his  understanding,  or  both : he  must  deceive 
either  himself  or  others.  A deceit  of  some 
kind  or  other  he  must  put  on  somebody; 
either  on  himself  or  others.  There  is  one 
thing  which  a man  cannot  do ; that  is,  de- 
stroy the  force  of  arguments  which  are  ac- 
tually present  to  his  mind.  There  is  another 
thing  w'hich  he  is  enabled  to  do  in  a great 
measure;  that  is,  keep  them  from  getting 
there.  This,  accordingly,  is  what,  if  the  con- 
sciousness of  falsehood  sit  uneasy  on  him,  he 
will  labour  to  do  with  all  his  might.  To  be- 
lieve, is  not  in  his  power:  for,  when  all  the 
arguments  that  have  ever  been  urged,  or  can 
be  devised,  in  favour  of  the  proposition,  are 
collected  and  applied  to  his  mind,  and  make 
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no  impression,  what  help  is  there?  What  may 
perhaps  be  in  his  power  is,  not  to  disbelieve : 
and  that,  if  possible,  he  will  do.  But  thus 
to  shut  the  right  eye,  if  one  may  so  say,  of 
the  m derstaiuling,  and  keep  open  only  the 
left,  is  not  the  W'Ork  of  a minute  nor  of  an 
hour.  He  must  make  many  ineffectual  attacks, 
and  return  as  often  to  the  charge : he  must 
wage  war  against  the  stubbornness  of  the  un- 
derstanding— he  must  bring  it  under  the  do- 
minion of  the  affections  — he  must  debilitate 
its  powers — he  must  render  it  incapable  of 
placing,  in  a clear  light,  the  difference  be- 
tween right  and  wrong,  in  a word,  he  must 
instil  into  his  mind  a settled  habit  of  partia- 
lity and  bad  reasoning  — a habit  of  embracing 
falsehood  with  facility,  and  regarding  truth, 
not  with  indifference  merely,  but  with  sus- 
picion, in  the  apprehension  of  being  brought 
by  it  into  trouble. 

One  might  imagine,  that  it  could  not  have 
both  these  bad  effects  at  once  ; that  if  it  have 
the  one,  it  cannot  have  the  other : if  a man 
disbelieve,  his  understanding  — if  he  believe, 
his  morals, — are  yet  safe.  But  whoever  thinks 
thus,  is  led  away  by  wwds : he  does  not  un- 
derstand aright  the  workings  of  the  human 
mind.  He  supposes  the  mind  fixed  as  between 
two  rocks ; w'hereas  it  is  perpetually  shaken 
and  tossed  about,  as  by  a thousand  waves. 
He  supposes  a man  at  all  times  perfectly  con- 
scious of  the  state  of  his  own  mind,  and 
aware  of  the  momenta  and  directions  of  the 
incessantly  fluctuating  forces  that  are  opera- 
ting on  him.  But  this  is  not  the  case  with  one 
man  in  a million,  in  any  the  least  degree;  nor 
perhaps  with  any  man  in  perfection.  Thus  it 
is  also  with  hypocrisy  and  fanaticism;  it  might 
naturally  be  imagined,  that  the  one  excludes 
the  other;  but  repeated  experience,  and  long- 
continued  observation,  have  at  length  opened 
the  eyes  of  most  men  upon  that  head : and  it 
seems  now  to  be  pretty  generally  understood, 
that  these  two  seemingly  incompatible  bad 
qualities  are  found  frequently  in  the  same  re- 
ceptacle. 
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SECTION  I. 

ENDS  AIMED  AT. 

1.  This  Constitution  has  for  its  general  end 
in  view,  the  greatest  happiness  of  the  greatest 
number  ;*  namely,  of  the  members  of  this 
political  state  : in  other  words,  the  promo- 
ting or  advancement  of  their  interests.  By 
the  universal  interest,  understand  the  aggre- 
gate of  those  same  interests.  This  is  the 
all-comprehensive  end,  to  the  accomplish- 
ment of  which,  the  several  arrangements 
contained  in  the  ensuing  code  are  all  of 
them  directed. 

2.  Government  cannot  be  exercised  without  I 
coercion ; nor  coercion,  without  producing 
unhappiness.  Of  the  happiness  produced  by 
government,  the  net  amount  will  be — what 
remains  of  the  happiness,  deduction  made  of 
the  unhappiness. 

3.  Of  the  unhappiness  thus  produced,  is 
composed,  in  the  account  of  happiness,  the 
expense  of  government.  Of  the  happiness 
produced  by  government,  the  gross  amount 
being  given,  the  net  amount  will  be  inversely 
as  this  expense. 

4.  Of  the  members  of  this,  as  of  other 
states  in  general,  the  great  majority  will  j 
naturally,  at  each  given  point  of  time,  be 
composed  of  the  several  persons  who,  having 
been  born  in  some  part  or  other  of  the  ter- 
ritory belonging  to  the  state,  have  all  along 
remained  inhabitants  of  it.  But,  to  these, 

• If  the  nature  of  the  case  admitted  the  possi- 
bility of  any  such  result,  the  endeavour  of  this 
constitution  would  be  — on  each  occasion,  to 
maximize  the  felicity  of  every  one  of  the  indivi- 
duals, of  whose  interests  the  universal  interest  is 
composed ; on  which  supposition,  the  greatest 
happiness  of  all,  not  of  the  greatest  number  only, 
would  be  the  end  aimed  at. 

But  such  universality  is  not  possible.  For  nei- 
ther in  the  augmentation  given  to  the  gross  amount 
oi  felicity,  can  all  the  individuals  in  question  ever 
be  included  ; nor  can  the  infelicity,  in  which  the 
expense  consists,  be  so  disposed  of,  as  to  be  borne 
in  equal  amount  by  all : in  particular,  such  part 
of  that  same  expense,  as  consists  in  the  suffering 
produced  by  punishment. 

Thus  it  is,  that  to  provide  for  the  greatest 
felicity  of  the  greatest  number,  is  the  utmost 
that  can  be  done  towards  the  maximization  of 
universal  national  felicity,  in  so  far  as  depends  on 
government. 


for  the  purpose  of  benefit,  of  burden,  or 
of  both,  will  be  to  be  added  sundry  other 
classes  of  persons,  of  whom  designation  is 
made  in  an  appropriate  part  of  the  ensuing 
code. 

5.  Immediately  specific,  and  jointly  all- 
comprehensive,  ends  of  this  constitution  are 
— subsistance,  abundance,  security, and  equa- 
lity ; each  maximized,  in  so  far  as  is  compa- 
tible with  the  maximization  of  the  rest. 

6.  I.  .ids  to  Subsistence.\  This  speaks  fcr 
itself. 

7.  II.  As  to  Abundance.  This  is  an  in- 
I strument  of  felicity  on  two  accounts  : on  its 

own  account,  and  as  an  instrument  of  secu- 
rity for  subsistence.  In  this  latter  character, 
its  usefulness  may  be  still  greater  to  thosu 
who  possess  it  not,  than  to  those  who  pos. 
sess  it. 

8.  III.  As  to  Security.%  This  is  for  good. 


+ By  subsistence  — or  say  matter  of  subsist- 
ence— may  be  understood  everything,  the  non- 
possession of  which  would  be  productive  of 
positive  physical  suffering : — that,  and  nothing 
more.  In  so  far  as  distinct  from,  and  not  com- 
prehended in,  the  corresponding  branch  of  secu- 
rity, namely,  security  for  subsistence — subsist- 
j ence  itself  must  be  understood  as  being,  in  the 
field  of  time,  limited  to  a single  instant  — any 
instant  taken  at  pleasure. 

Accordingly,  of  the  several  elements  or  dimen- 
sions of  value,  to  extent  alone,  as  measured  by 
the  number  of  the  individuals  in  question,  can 
maximization,  on  this  occasion,  be  applicable. 

J In  the  words  good  and  evil,  apt  additaments 
being  employed,  may  be  seen  two  appellatives, 
which,  — opposite  as  are  the  sensations  and  other 
objects  which  they  are  employed  to  designate, — 
are,  as  to  no  small  part  of  their  extent,  intercon- 
vertible; by  ablation  of  good,  evil  is  produced; 
by  ablation  of  evil,  good.  But,  on  some  occa- 
sions, the  one  is  the  more  convenient  appellative; 
on  others,  the  other;  on  others  again,  both.  In- 
finite, and  in  no  small  degree  perhaps  irremove- 
able,  are  the  ambiguity  and  obscurity  produced 
at  every  turn  by  the  imperfections  of  language : 
language,  that  almost  exclusively  applicable, 
though  so  deplorably  inadequate,  instrument  of 
human  converse. 

Of  security — considered  in  so  far  as  it  belongs 
to  government  to  aflTord  it,  — the  several  swAyVc/- 
matters,  corporeal,  incorporeal,  or  say  fictitious, 
taken  together,  have  been  found  comprehendible 
under  the  five  following  heads : — 

1.  Person:  the  security  afforded  in  this  case, 
is  security  a^ot’nsl  evil,  in  whatever  shape  a man’* 
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or  against  evil.  Security  for  good  is — either 
for  the  matter  of  subsistence,  or  for  the  mat- 
ter of  abundance. 

9.  Security  against  evil,  is  either  against 

person,  body  and  mind  included,  sunds  exposed 
to  it. 

2.  Property:  under  which  denomination,  the 
matter  of  subsistence  and  the  matter  of  abun- 
dance, as  above,  are  comprehended. 

3.  Power:  considered  in  its  two  distinguish- 
able branches  — the  domestic  and  the  political. 

4.  Reputation:  a fictitious  entity,  the  value 
of  which,  considered  in  the  character  of  a sub- 
ject-matter of  possession  and  security,  consists 
in  its  being  a source  of  respect,  or  love,  or  both : 
and  as  being,  in  either  case,  an  eventual  source 
of  good  offices,  or  say  of  services,  receivable 
from  other  persons,  by  the  person  by  whom  it 
is  possessed.  Take  away  all  services,  eventual 
as  well  as  actual,  you  strip  it  of  all  intelligible 
value. 

5.  Condition  in  life : a factitious  and  fictitious 
entity,  compounded  of  property,  power,  and 
reputation,  in  indeterminate  and  indefinitely 
diversitiable  proportions.  In  the  idea  of  power, 
that  of  right  — meaning  legal  right,  as  being  a 
particular  modification  of  it  — a,  sort  oi  eventual 
power  is  included. 

Examples  of  condition  in  life  are  : — 1.  Those 
constituted  by  the  several  genealogical  relations, 
expressed  by  the  words,  husband,  wife,  son, 
daughter,  father,  mother,  and  so  on,  through- 
out the  whole  genealogical  tree;  2.  The  several 
distinguishable  occupations,  profit-seeking  ones 
included;  and  the  several  political  situations, 
corresponding  to  the  several  offices,  with  the 
powers  and  functions  respectively  attached  to 
them. 

Taken  together,  — the  injuries,  against  which, 
security  for  these  five  several  .subject-matters  is 
requisite  to  happiness,  constitute  the  most  obvi- 
ous, and  as  it  were  tangible,  portion  of  the  matter 
of  the  Penal  code : as  does  the  detailed  descrip- 
tion of  the  several  cases,  in  which  a man  has  a 
right  to  security  against  these  several  injuries, 
those  to  property  in  particular,  that  of  the  civil 
code:  right  to  security,  that  is  to  say,  to  the 
eventual  appropriate  services,  of  the  several 
classes  of  public  functionaries — that  is  to  say, 
judges  and  their  subordinates,  by  the  exercise  of 
whose  functions  it  is  afforded. 

A distitiction  — which  must  here  be  kept  in 
view,  or  a conception,  as  afflictive  as  it  would  be 
erroneous,  will  be  entertained,  is  — that  between 
a defalcation  made  from  a subject-matter  of  se- 
curity (say,  for  example,  from  property,'^  and  a 
defalcation  from  security  itself:  in  which  latter 
case,  in  the  phrase  commonly  employed,  a shock 
is  spoken  of  as  being  given  to  security.  Howso- 
ever the  subject-matter  of  security  be  lessened, 
security  itself  will  not  be  lessened,  if  by  means 
of  the  defalcation  made  from  the  subject-matter, 
the  probability  of  retaining  what  remains  of  it, 
be  not  lessened.  By  any  such  defalcation  made 
from  the  subject-matter  of  security  taken  in  the 
aggregate,  so  far  is  security  itself  from  being 
necessarily  lessened,  that  without  such  defalca- 
tion it  could  not  have  existence.  Witness  taxa- 
tion: without  which,  nowhere  could  the  business 
of  government  be  carried  on : nowhere  could 
security  against  adversaries  of  any  class  have 
place : nowhere  could  security  against  calamity 
in  any  shape  be  afforded  by  government. 


evil  from  calamity,*  or  against  evil  from  hos- 
tility. 

10.  By  calamity,  understand  human  suffer- 
ing, in  the  case  in  which,  by  its  magnitude 
and  indeterminateness  in  respect  to  extent, 
it  stands  distinguished  from,  and  above,  the 
quantity  ordinarily  produced  by  one  and  the 
same  cause. 

11.  By  evil  from  calamity,  understand  evil 
from  purely  physical  agency ; by  evil  from 
hostility,  evil  from  human  agency.  But,  by 
purely  physical  agency,  no  evil  is  producible, 
which  may  not,  from  human  agency,  receive 
its  commencement  or  its  increase. 

1 2.  Of  calamity,  the  principal  sources  are 
— inundation,  conflagration,  collapsion,  explo- 
sion, pestilence,  and  famine. 

13.  The  evil-doers,  against  whose  hosti- 
lity, that  is  to  say,  against  whose  evil  agency, 
security  is  requisite,  are  either  external  or 
internal.  By  the  external,  understand  those 
adversaries  who  are  commonly  called  enemies. 

14.  Internal  adversaries,  against  whose  evil 
agency  security  is  requisite,  are  the  un- 
official and  the  official. 

15.  By  the  unofficial  adversaries,  understand 
those  evil-doers  who  are  ordinarily  termed 
offenders,  criminals,  malefactors.  These  are 
resistible,  everywhere  resisted,  and  mostly 
with  success. 

IG.  The  official  are  those  evil-doers  whose 
means  of  evil-doing  are  derived  from  tlie 
share  they  respectively  possess  in  the  aggre- 
gate of  the  powers  of  government.  Among 
these,  those  of  the  highest  grade,  and  in  so 
far  as  supported  by  those  of  the  highest, 
those  of  every  inferior  grade,  are  everywhere 
irresistible. 

17.  To  provide,  in  favour  of  the  rest  of 

the  community,  security  against  evil  in  all 
its  shapes,  at  the  hands  of  the  above-men- 
tioned internal,  and,  so  long  as  they  continue 
in  such  their  situation,  irresistible  adversa- 
iie.s, is  the  appropriate  business  of  the  con- 

stitutional branch  of  law,  and  accordingly  of 
this  code. 

18.  As  in  difficulty  so  in  importance,  this 
part  of  the  business  of  law  far  surpasses  every 
other.  Of  the  danger  to  which  an  assem- 
blage of  individuals  stand  exposed,  the  mag- 
nitude will  be  in  the  joint  ratio  of  the  in- 
tensity of  the  evil  in  question  on  the  part  of 
each,  the  duration  of  it,  the  propinquity  of 
it,  the  probability  of  it ; and,  on  the  part  of 
all,  the  extent  of  it;  the  extent,  as  measured 

* The  giving  execution  and  effect  to  precau- 
tionary arrangements,  taken  with  a view  to  cala- 
mity, belongs  to  one  branch  of  that  part  of  the 
business  of  the  executive  department,  which  in 
the  ensuing  code  is  styled  the  preventive  service : 
the  giving  the  like  support  to  such  precautionary 
arrangements  as  are  taken  with  a view  to  hostility 
at  the  hands  of  the  unofficial  and  resistible  class 
of  adversaries,  belongs  to  the  otlier  branch  of  that 
same  service. 
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by  the  number  of  those  who  stand  exposed 
to  it.  Measuring  it  in  every  one  of  these 
dimensions, — taking  into  account  every  one 
of  these  elements  of  value  in  both  cases, ^ — 
minute  will  he  seen  to  be  the  danger  to  which 
the  other  members  of  the  community  stand 
exposed  at  the  hands  of  those  their  resistible, 
in  comparison  with  that  to  which  they  stand 
exposed  at  the  hands  of  these  their  irresist- 
ible, adversaries.  In  the  first  case,  it  has 
place  on  no  other  than  an  individual  scale  ; 
in  the  other,  on  a national  scale. 

19.  Inferior  even  is  the  danger  to  which 
they  stand  exposed  at  the  hands  of  foreign 
and  declared  enemies,  in  comparison  with  that 
to  which  they  stand  exposed  at  the  hands  of 
their  everywhere  professed  protectors.  Fo- 
reign enemies,  in  the  event  of  their  obtaining 
the  object  of  their  hostility,  withdraw  most 
commonly  from  whatever  territory  they  in- 
vade, leaving  the  inhabitants  thenceforward 
unmolested.  At  the  worst,  they  keep  posses- 
sion of  it : and  in  that  case,  from  the  external 
and  resistible,  become  the  internal  and  irre- 
sistible adversaries,  such  as  those  above  men- 
tioned. 

20.  On  the  texture  of  the  constitutional 
branch  of  law,  will  depend  that  of  every 
other.  For  on  this  branch  of  law  depends,  in 
all  its  branches,  the  relative  and  appropriate 
aptitude  of  those  functionaries,  on  whose  will 
depends,  at  all  times,  the  texture  of  every 
other  branch  of  law.  If,  in  the  framing  of 
this  branch  of  law,  the  greatest  happiness  of 
the  greatest  number  is  taken  for  the  end  in 
view,  and  that  object  pursued  with  corre- 
sponding success,  so  will  it  be  in  the  framing 
of  those  other  branches  : if  not,  not. 

21.  IV.  Lastly,  as  to  Equality.  In  the 
instances  of  subsistence,  abundance,  and  se- 
curity, the  title  of  the  object  to  the  appella- 
tion of  an  instrument  of  felicity,  is  stamped, 
as  it  were,  upon  the  face  of  it — designated 
by  the  very  name.  Not  so  in  the  case  of 
equality. 

22.  In  the  idea  of  equality,  that  of  distri- 
bution is  implied.  Distribution  is  either  of 
benefits  or  o(  burdens  : under  one  or  other  of 
these  names,  may  every  possible  subject- 
matter  of  the  operation  be  comprised.  Bene- 
fits are  distributed  by  collation  made  of  the 
instruments  of  felicity — burdens  by  the  abla- 
tion of  them,  or  by  the  imposition  of  positive 
hardship. 

23.  I.  In  proportion  as  equality  is  departed 
from,  inequality  has  place  : and  in  proportion 
as  inequality  has  place,  evil  has  place.  First, 
as  to  inequality,  — in  the  case  where  it  is  in 
the  collation  made  of  those  same  instruments 
that  it  has  place.  In  this  case,  it  is  pregnant 
with  two  distinguishable  evils:  the  one  may 
be  styled  the  domestic  or  civil ; the  other,  the 
national  or  constitutional. 

24.  The  domestic  evil  is  that  which  has 
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place  in  so  far  as  the  subject-matter  of  the 
distribution  is  the  matter  of  wealth mat- 

ter of  subsistence  and  abundance.  It  has 
place  in  this  way : — The  more  remote  from 
equality  are  the  shares  possessed  by  the  in- 
dividuals in  question,  in  the  mass  of  the  in- 
struments of  felicity,  — the  less  is  the  sum 
of  the  felicity  produced  by  the  sum  of  those 
same  shares. 

25.  The  national  or  constitutional  evil  is 
that  which  has  place,  in  so  far  as  the  subject- 
matter  of  the  distribution  is  power.  It  has 
place  in  this  way:  — The  greater  the  quantity 
of  power  possessed,  the  greater  the  facility 
and  the  incitement  to  the  abuse  of  it.  In  a 
direct  way,  this  position  applies  only  to  poiver. 
But,  between  power  and  wealth  such  is  the 
connexion,  that  each  is  an  instrument  for  the 
acquisition  of  the  other  : in  this  way,  there- 
fore, the  position  applies  to  wealth  likewise. 

26.  Of  inequality  as  applied  to  both  sub- 
jects, — and  of  the  evil  with  which,  in  both 
the  above  shaj)es,  it  is  pregnant,  — the  case 
of  monarchy  may  serve  for  exemplification : 
for  exemplification,  and  thereby  for  proof. 

27.  Of  the  maximum  of  inequality,  every 
monarchy  affords  an  example.  Of  the  mat- 
ter of  wealth,  to  the  monarch  is  allotted  a 
mass  as  great  as  suffices  for  the  subsistence 
of  from  10,000  to  100,000  of  the  individuals 
from  whom,  amongst  others,  after  being  pro- 
duced by  their  labour,  it  is  extorted.  Yet 
does  it  still  remain  matter  of  doubt,  whe- 
ther the  quantity  of  felicity  thus  produced 
in  the  breast  of  that  one,  be  greater  than 
that  which  has  place  in  the  breast  of  one  of 
those  same  labourers  taken  on  an  average, 

— has  place,  or  at  least  would  have  had,  but 
for  the  extortion  thus  committed. 

28.  What  is  certain  is  — that  the  quantity 
of  felicity  habitually  experienced  by  a gloomy, 
or  ill-tempered,  or  gouty,  or  otherwise  habi- 
tually diseased  monarch,  is  not  so  great  as 
that  habitually  experienced  by  an  habitually 
cheerful,  and  good-tempered,  and  healthy,  la- 
bourer. 

29.  True  it  is,  that  if,  per  contra,  by  a 
monarch  maintained  at  an  expense  such  as 
the  above,  good  is,  by  means  of  that  same 
expense,  produced  in  greater  quantity  than 
by  a commonwealth  chief  whose  maintenance 
will  not  be  a hundredth  part  of  the  monarch’s; 

— true  it  is,  that  on  this  supposition,  the 
excess  of  expense,  vast  as  it  is,  may  be  not 
ill-bestowed.  But,  by  whomsoever  the  exist- 
ence of  any  such  excess  of  good  is  asserted, 
upon  him  does  it  rest  to  prove  or  probabi- 
lize  it. 

30.  If,  in  the  case  of  those  whose  share  in 
the  instruments  of  felicity  is  yreatest,  the 
excess  of  felicity  itself  is,  on  an  average,  so 
small, — .and,  in  some  individuals  out  of  the 
small  number  belonging  to  this  class,  the  non- 
existence of  any  such  excess  certain — still 
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less  and  less  will  be  tlie  probable  amount  of 
the  excess  of  felicity,  in  the  case  of  those 
whose  share  in  the  instruments  of  felicity  is 
less  and  less.  And  thus  it  is,  that  as,  in 
a pure  monarchy,  the  distribution  made  of 
the  external  instrument#  of  felicity  is  in  the 
highest  degree  — so,  in  a pure  aristocracy,  is 
it  in  the  next  highest  degree  — unfavourable 
to  the  maximization  of  felicity  itself. 

31.  Hence,  throughout  the  whole  popu- 
lation of  a state,  the  less  the  inequality  is 
between  individual  and  individual,  in  respect 
of  the  share  possessed  by  them  in  the  aggre- 
gate mass  or  stock,  of  the  instruments  of 
felicity,  — the  greater  is  the  aggregate  mass 
of  felicity  itself : provided  always,  that  hy 
nothing  that  is  done  towards  the  removal  of 
the  inequality,  any  shock  be  given  to  security, 

— security,  namely,  in  respect  of  the  several 
subjects  of  possession  above  mentioned. 

More  shortly  thus;  — 

32.  The  less  unequal  the  distribution  of 
the  external  instruments  of  felicity  is  — the 
greater,  so  as  security  be  unshaken,  will  be 
the  sum  of  felicity  itself. 

33.  On  the  occasion  of  the  distribution 
made  of  a mass  of  burdens,  delinquency  either 
is,  or  is  not,  in  question:  is  not— as  where 
it  is  for  defraying  the  expense  of  government 
that  the  burdens  arc  imposed. 

34.  A burden  imposed  on  the  occasion  of 
delinquency,  is  imposed  either  for  the  pur- 
pose of  its  operating  in  the  way  oi  jiunishment, 
or  for  the  purpose  of  conferring  a correspon- 
dent benefit  on  some  other  person  or  persons, 
in  compensation  for  damage  sustained  — sus- 
taijied,  namely,  in  consequence  of  the  delin- 
quency. 

35.  Correspondent  to  the  evil  produced 
by  inequality  in  the  case  of  collation,  is  the 
evil  produced  by  it  in  the  case  of  ablution, 

— ablation  made  of  a mass  of  the  external 
instruments  of  felicity  in  any  shape,  and  in 
particular  in  the  shape  of  wealth.  Other  cir- 
cumstances the  same,  — the  smaller  the  mass 
a man  possesses  of  the  instruments  of  felicity 
in  this  shape,  the  greater  is  the  loss  of  feli- 
city produced  in  his  instance  by  the  ablation 
of  any  given  mass  of  them.  By  the  ablation 
of  fifty  pounds,  more  felicity  will  beabstracted 
from  the  breast  of  a man  who  has  but  one 
hundred  pounds  for  his  whole  property,  than 
from  the  breast  of  one  who  has  two  hundred 
pounds ; much  more  would  it,  if,  instead  of 
the  hundred  pounds,  he  bad  but  that  same 
fifty  pounds. 

36.  II.  So  much  for  felicity,  considered  as 
the  product  of  government.  Now  as  to  in- 
felicity, considered  ns  the  expense  by  means 
of  which  that  same  felicity  is  produced.  Maxi- 
mization was  the  object  in  regard  to  the  de- 
sired product : minimization  is  the  object  in 
regard  to  the  expense.  Now  as  to  the  ele- 
ments of  that  same  expense. 


37.  The  expense  is  evil  — evil  produced 
either  for  the  exclusion  of  greater  evil,  or  for 
the  [)foduction  of  more  than  equivalent  good  : 
it  may  be  distinguished  into  punishment  and 
hardship. 

38.  Punishment  \se\'\\,  produced  under  the 
notion  of  its  being  a direct  instrument,  or 
eflicient  cause,  of  some  good  thereby  desired 
and  intended  to  be  produced. 

39.  Hardship  is  evil,  produced  as  a col- 
lateral result  of  some  operation  employed  for 
the  exclusion  of  evil,  or  for  the  production 
of  good : a collateral  result,  not  an  efficient 
cause. 

40.  In  respect  of  its  shape,  expense  em- 
ployed by  government,  as  above,  is  either 
non-pecuniary  or  pecuniary. 

41.  The  non-pecuniary  e.xpense  of  govern- 
ment is  hardship  at  large : the  principal  mo- 
dification of  it  is  that  produced  by  forced 
personal  service : and,  of  forced  personal  ser- 
vice, that  produced  by  forced  military  service. 

42.  As  to  the  matter  of  expense,  in  no 
shape  can  it  ever  be  procurable  by  govern- 
ment, in  anything  like  sufficient  quantity, 
without  hardship,  or  punishment,  or  the  fear 
of  it,  or  both. 

43.  Whatever  is  done  by  government  is 
done— partly  by  means  of  the  matter  of/n/- 
nishment,  or  the  fear  of  it,  partly  by  means 
of  the  matter  of  reward,  or  the  hope  of  it. 

44.  The  matter  of  reward  is  a [lortion  of 
the  matter  of  good,  considered  as  employed 
in  flic  [iroduction  of  felicity  in  t’ne  breast  of 
some  individual,  in  consideration  of  some  act 
done  or  supposed  to  be  done  by  him,  or  about 
to  bo  done  by  him. 

45.  The  matter  of  reward  is  not,  in  any 
sufficient  quantity,  procurable  by  government 
without  expense — expense,  as  above,  in  the 
shape  of  hardship  and  punishment. 

46.  Accordingly,  on  no  occasion,  and  for 
no  purpose,  is  goad  producible  by  govern- 
ment, but  through  evil,  as  above. 

47.  Hence,  in  so  far  as  may  be  without  de- 
triment to  the  net  amount  of  good  produced, 
the  maximization  of  national  felicity  requires 
thni  factitious  reward  (reward  applied  l>y  the 
hand  of  government,  at  the  expense  of  the 
community)  be  in  every  shape  minimized,  as 
well  as  the  matter  of  punishment. 

SECTION  II. 

PUINCIPAt.  MEANS  E.MPLOYED  FOR  THE  AT- 
TAINMENT  OF  THE  ABOVE  ENDS. 

1 . These  means  are  comprisable,  all  of  them, 
in  one  expression : maximization  of  appro- 
priate official  aptitude  on  the  part  of  rulers. 

2.  Of  this  aptitude,  three  branches  are  dis- 
tinguishable : 1.  Appropriate  moral  aptitude  ; 
2.  Appropriate  intellectual  aptitude ; 3.  Ap- 
propriate active  aptitude. 


MEANS  EMPLOYED. 
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3.  Of  appropriate  intellectual  aptitude  there 
are  two  distinguishable  branches:  1.  Appro- 
priate Awow/eJ^c  ; 2.  Appropriate 

4.  By  appropriate  moral  aptitude,  under- 
stand   disposition  to  contribute,  on  all  oc- 

casions and  in  all  ways,  to  the  greatest 
happiness  of  the  greatest  number  ; in  other 
words,  to  the  promoting  or  advancement  of 
the  universal  interest. 

o.  If  appropriate  moral  aptitude  be  to  a 
certain  degree  deficient, — the  consequence 
is,  that  by  abundance  of  appropriate  aptitude 
in  those  other  shapes,  the  aggregate  of  ap- 
propriate aptitude  will  naturally,  instead  of 
being  increased,  be  diminished.  If  hostile  to 
the  interests  of  the  greatest  number,  — the 
more  able  the  functionary,  the  more  mischie- 
vous. 

6.  To  the  different  branches  of  appropriate 
official  aptitude,  apply  correspondently  dif- 
ferent means.  E.xpressed  in  the  shortest 
manner,  indication  may  be  given  of  them  by 
the  following  rules. 

7.  1.  Means  applying  to  appropriate  moral 
aptitude:  — 

11  uie  1.  In  the  hands  of  those  of  whose  hap- 
piness the  universal  happiness  is  composed, 
keep  at  all  times  the  choice  of  those  agents, 
by  whose  operations  that  happiness  is  to  be 
promoted.* 

8.  Rule  2.  In  the  hands  of  each  such  agent, 
minimize  the  power  of  doing  evil. 

9.  RulO.  Leave,  at  the  same  time,  as  lit- 
tle diminished  as  may  be,  the  power  of  doing 
good. 

10.  Rule  4.  Minimize  the  quantity  of  pub- 
lic money  at  his  disposal. 

1 1.  Rule  5.  Minimize  the  time  during  which 
it  remains  at  his  disposal. 

12.  Rule  6.  Minimize  the  number  of  bands 
through  which  it  passes  in  its  way  to  the 
hand  by  which  it  is  received  in  payment. 

13.  Rule  7.  Extra-reward  give  none,  with- 
out proportionalile  extra-service  — extra-ser- 


• To  this  arrangement,  no  objection,  wearing 
the  face  of  a rational  one,  could  ever  be  made, 
other  than  that  of  impracticability — an  objection 
formed  by  the  assertion,  that,  consistently  with 
internal  peace  and  security,  no  such  arrangement 
can  have  place.  But,  in  the  case  of  the  Anglo- 
American  United  States,  the  groundlessness  of 
this  objection  has  been  completely  demonstrated 
by  experience  — demonstrated  by  the  very  first 
experiment  ever  made;  while,  to  the  purpose  of 
all  such  persons  as  had  a new  constitution  to 
make,  this  same  arangement,  even  on  the  sup- 
position that  the  experiments  made  of  it  had,  in 
a considerable  number,  all  of  them  failed,  might 
still  have  remained  the  only  eligible  one : for,  as 
will  be  seen  below,  the  above-mentioned  consti. 
tution  is  one,  which,  bating  irresistible  force  from 
without,  affords  a reasonable  promise  of  everlast- 
ing endurance;  whereas  every  other  form  of  go- 
vernment contains,  in  the  very  essence  of  it,  the 
seeds  of  its  own  dissolution  — a dissolution  which, 
sooner  or  later,  cannot  but  have  place. 
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273 

vice  proved,  and  that  by  evidence  not  less 
conclusive  tlian  that  which  is  required  to  be 
given  of  delinquency,  with  a view  to  punish- 
ment. 

14.  Rule  8.  Maximize  each  man’s  respon- 
sibility with  respect  to  the  power  and  the 
money  with  which  he  is  entrusted. 

15.  Rule  9.  Means  by  which  such  responsi- 
bility is  maximized,  are  — 1.  Constant  dislo- 
cability;  2.  Eventual  punibility.f 

16.  Rule  10.  By  the  several  means  above 
mentioned, — so  order  matters,  that,  in  the 
instance  of  each  such  agent,  the  course  pre- 
scribed by  his  particular  interest  shall  on  each 
occasion  coincide,  as  completely  as  may  be, 
with  that  prescribed  by  his  duty : which  is  as 
much  as  to  say,  with  that  prescribed  by  bis 
share  in  the  universal  interest. 

II.  Means  applying  to  appropriate  intel- 
lectual and  active  aptitude  : — 

' 17.  Rule  1.  For  appropriate  intellectual  and 
active  aptitude,  — establish,  throughout  the 
whole  field  of  official  duty,  appropriate  pre- 
liminary tests  and  securities.  For  these,  see 
the  code  itself. 

18.  Rule  2.  Maximize,  throughout,  the  rfli- 
ciency  of  these  same  tests  and  securities. 

19.  Rule  3.  Minimize,  in  the  instance  of 
each  office,  the  pecuniary  inducements  for  the 
acceptance  of  it. 

20.  Follow  the  observations  on  which 
Rule  3 is  grounded. 

I,  The  less  the  money  required  by  a man 
for  subjecting  himself  to  the  obliyations  at- 
tached to  the  office,  the  stronger  the  proof 
afforded  by  him  of  his  relish  for  the  occupa- 
tions. 

21.  Still  stronger,  and  in  a proportionable 
degree,  will  be  the  proof,  — if,  inste.nd  of  re- 
ceiving, he  is  content  to  give. 

22  Every  penny, — added  to  whatsoever 
remuneration  is,  as  above,  sufficient, — adds 
strength  to  predatory  appetites,  and  to  the 
mean.s  of  gratifying  them. 

23.  A throne, — seat  of  the  most  extrava- 
gantly fed, — is  so,  everywhere,  of  the  most 
invariably  insatiable,  appetites. 

24.  As  to  the  means,  applying,  as  above, 
to  ajipropriate  moral  aptitude,  — there  is  not 
one  of  them,  of  which  an  exemplification  may 
not  be  seen,  in  the  constitution  of  the  Anglo- 
American  United  States. 

23.  Under  that  constitution,  in  so  far  as  de- 
pends on  government,  — has  uncontrovcrtibly 
been,  and  continues  to  be, — enjoyed,  a greater 
quantity  of  happiness,  in  proportion  to  popu- 
lation, than  ill  any  other  political  community, 
in  these  or  any  other  times. 

-f  Namely,  immediately  or  unimmediately,  at 
the  hands  of  those  by  whom  the  responsible 
agents  in  question  were  chosen ; as  is  tlic  ca.se 
in  the  Anglo-American  United  States.  Sav  — 
dislocability,  immediately:  punibility,  uniinine* 
diately ; namely,  by  the  hands  of  other  agents. 
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2G.  By  that  one  example  is  excluded,  and 
for  ever,  all  ground  for  any  such  apprehen- 
sion, real  or  pretended,  as  tliat  of  inaptitude, 
on  the  part  of  the  people  at  large,  as  to  the 
making  choice  of  their  own  agents,  for  con- 
ducting the  business  of  government. 

27.  Nowhere  else  has  such  universal  satis- 
faction been  manifested:  satisfaction  with  the 
form  of  the  government — satisfaction  with  the 
mode  in  which,  satisfaction  with  the  hands 
bv  which,  tlie  business  of  it  has  been  carried 
on.  No  other  political  community  is  there,  or 
has  there  ever  been, — in  which,  by  so  large 
a [troporlion  of  the  population,  so  large  a part 
has  been  constantly  taken  in  the  conduct  and 
examination  of  the  affairs  of  government;  — 
no  otlier,  in  which  the  part  so  taken  has  been 
so  perfectly  unproductive  of  disorder  and  suf- 
fering in  every  sha[)e. 

28.  No  other  constitution  is  there,  or  has 
there  been,  under  which,  in  anything  like  so 


small  a degree  (slave-purchasing  and  portina- 
ciously  slave-holding  States  always  except- 
ed,) the  interest  and  happiness  of  the  many 
have  been  sacrificed  to  those  of  the  ruling 
and  influential  few;  — no  other,  under  which 
what  yet  remains  of  that  sinister  sacrifice, 
will,  with  so  little  difficulty,  and  sooner  or 
later  with  such  perfect  certainty,  be  abo- 
lished. 

29.  Thus  much  as  to  the  all-comprehen- 
sive end  of  government,  in  so  far  as  the 
government  is  (jood.  As  to  the  several  above- 
mentioned  specific  ends,  — the  means  for  com- 
passing  them  would  not  here  have  been  in 
their  place.  The  description  of  them  will  be 
found  to  be  in  great  measure  different,  accord- 
ing to  the  differences  between  the  respective 

ends  : they  will  form  the  suliject-matter in 

the  first  place,  of  the  constitutional in  the 

next  place,  of  the  penal  and  non-penal,  code*. 


LIBEHTY  OF  THE  PEESS 


AVD 


PUBLIC  DISCUSSION. 


BY 


JEREMY  BENTHAM. 


ADVERTISEMENT. 


The  lot  of  the  present  Tract  has  hitherto  been  rather  unfortunate.  It  was  begun,  continued, 
and  ended,  for  the  purpose,  and  under  the  full  assurance  of  its  being  translated  into  Spanish, 
and  published  at  Madrid : it  was  sent,  in  the  hope  of  its  reaching  that  capital  time  enough  to  be  before 
the  public  antecedently  to  the  day  on  which  the  proposed  law,  which  was  the  subject  of  it,  would 
come  under  final  discussion.  The  person,  by  whom  it  was  to  have  been  translated  and  published, 
was  JMr.  Mora,  at  that  time  editor  of  El  Conslttncional,  the  most  popular,  the  most  ably  conducted, 
and  the  most  distinguished  of  the  Madrid  daily  papers.  Had  tney  gone  according  to  the  course 
of  the  post,  the  letters  in  question  (four  in  number)  would,  even  the  last  of  them,  nave  arrived  in 
time.  Hut  in  the  first  instance,  in  a proportion  which  has  never  been  ascertained,  some  or  all  of 
them  miscarried.  As  the  miscarriages  became  ascertained  or  suspected,  other  copies  were  sent; 
and,  at  last,  the  complete  series  were  received.  In  the  meantime,  the  law,  the  prevention  of  which 
they  had  in  view,  passed.  But,  though  the  only  individual  object  which  they  had  in  view  was  thus 
at  an  end,  and  the  design  of  them  thus  far  frustrated,  the  more  extensive  object  which  they  had  in 
view  — more  extensive  in  place  as  well  as  time  — was  neither  at  an  end,  nor  in  its  nature  capable  of 
being  put  to  an  end.  That  object  was  — the  rendering  it  manifest,  how  indispensable,  at  all  times 
and  everywhere,  those  two  intimately-connected  liberties  — the  liberty  of  the  press,  and  the  liberty 
of  public  discussion  by  word  of  mouth  — are  to  everything  that  can  with  any  propriety  be  termed 
good  government.  Thus  it  is,  that  in  respect  of  this  its  major  object,  the  work,  small  as  it  is,  be- 
longs not  with  less  propriety  to  the  country  in  the  language  of  which  it  was  written,  than  to  that 
for  the  language  of  w'hich  it  was  designed — to  the  present  month  of  July  11121,  in  which  it  is  now 
published,  than  to  tlie  months  of  September  and  October  1820,  in  which  it  was  written:  to  these 
countries,  not  to  speak  of  other  countries  — to  the  present  month  and  year,  not  to  speak  of  future 
ones. 

The  law  against  which  these  Letters  were  directed,  w'as  passed  : but  the  effects,  at  the  production 
of  which  it  aimed,  have  not  been  produced.  The  Spanish  press  has  not  been  enslaved  ; Spaniards 
have  not,  like  Englishmen,  submitted  to  be  gagged ; Spanish,  instead  of  being  like  English  and 
French  ministers,  absolute,  have  been  expelled.  As  to  massacres,  the  authors  of  that  of  Cadiz, 
though  they  enjoy  not  the  same  triumph,  nor  have  obtained  the  same  rewards,  have  as  yet,  it  is 
believed,  enjoyed  nearly  the  same  impunity  with  those  of  the  Manchester  massacre.  But  tlie 
punishment  of  those  who  showed  what  legitimacy  and  social  order  is  at  Cadiz,  is  yet  to  come,  and 
may  even  yet  not  improbably  come;  in  that  country  punishment  may  yet  be  for  the  authors  of  mis- 
rule and  massacre;  while,  in  this  country,  it  is  reserved  for  the  victims  of  misrule  — for  those  who 
have  escaped  from  massacre. 

Of  the  reception  experienced  at  Madrid  by  subsequent  addresses  of  the  same  author  to  the  same 
people,  someiliing  may  come  to  be  said,  in  another  publication  which  is  in  readiness  to  pass 
through  these  same  hands.*  As  to  the  present  Tract,  its  lot  at  Madrid  remains  still  in  abeyance. 
It  hacT  been  about  half  translated,  when,  by  an  act  of  the  sort  here  protested  against,  the  translator 
was  thrown  into  a prison.  The  illegality  of  that  act  has  since  been  recognized,  and  his  enlarge, 
ment  has  been  the  consequence.  But,  under  the  extraordinary  weight  of  the  business  which  presses 
upon  him  in  these  eventful  times,  whether  the  translation  has  as  yet  been  published,  or  so  much  as 
completed,  is  not  at  present  known:  if  not  by  his,  it  will,  however,  ere  long,  be  laid  before  the 
Spanish  public  by  some  other  hand. 

The  situation  of  that  distinguished  publicist  is,  at  this  moment,  an  altogether  curious  one.  A 
ministry  has  lately  been  expelled ; and  in  this  expulsion  he  has  borne  a leading,  not  to  say  the 
principal,  part.  To  have  been,  and  to  continue  to  be,  in  a pre-eminent,  not  to  say  a peculiar  de- 
gree, the  object  of  the  monarch’s  confidence,  has  been,  at  the  same  time,  matter  of  public  and 
vehement  accusation  against  him.  Far  from  elenying  the  fact,  he  openly  avows  it.  “ \ ou  know,” 
says  he,  “ what  my  opinions,  what  my  affections  are;  you  know  that  they  are  all  liberal  ones  : 
your  wish  is,  that  the  opinions  — that  the  affections  — communicated  to  your  monarch,  should  be 
liberal  ones;  by  whom  can  they  be  communicated,  but  by  those  by  whom  they  are  entertained  ? 
What  would  you  be  gainers,  it  your  monarch  communicated  with  none  that  were  not  your  ene- 
mies ? ” 


See  “ Three  Tracts  relative  to  Spanish  and  Portuguese  affairs"  in  this  Collection. 
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LETTER  I. 

On  the  Liberty  of  the  Press — the  approaching 
Light  Months'  sleep  of  the  Cortes  — and 
the  E.ccliision  of  Experience  from  the  suc- 
ceeding Cortes. 

t.ondon,  'th  Ootober  18?0. 

Spam  auds  ! — The  Miulrid  intelligence  of  the 
prosecution  of  a newspaper  editor,  for  com- 
ments on  the  Madn  'system  of  police,  and  of 
the  introduction  of  the  proposed  law  against 
political  meetings,  has  just  reached  me.  I am 
astounded  ! — VVliat  ? is  it  come  to  this  ? — so 
soon  come  to  this  ? The  men  being  men,  of 
their  disposition  to  do  this,  and  more,  there 
could  not  he  any  room  for  d't„ht.  But  that 
this  disposition  should  so  soOii  ripen  into  act, 
this  (I  must  confess)  is  more  than  I antici- 
patetl.  Neither  of  the  issue  of  the  prosecution, 
nor  of  the  fate  of  the  proposed  law,  has  the 
intelligence  yet  reached  me.  But  that  any 
such  prosecution  should  have  been  instituted 
— any  such  proposed  law  introduced  — that 
the  impatience  of  contradiction,  not  to  say 
the  thirst  for  arbitrary  power,  should  so  soon 
have  ventured  thus  far,  — these,  in  my  view, 
are  of  themselves  highly  alarming  symptoms. 

By  the  prosecution,  if  successful,  unless 
the  alleged  offence  have  features  in  it  such  as 
I do  not  expect  to  find  in  it,  I see  the  liberty 
of  the  press  destroyed  : by  the  proposed  law, 
if  established,  I see  the  almost  only  remaining 
check  to  arbitrary  power  destroyed. 

Taken  together,  they  form  a connected 
system  — these  two  measures.  By  tlie  au- 
thors of  this  system,  you  have  of  course  been 
told,  that  it  is  indispensably  necessary — ne- 
cessary to  order,  to  good  order,  to  tranquil- 
lity—nod,  perhaps,  honourable  gentlemen  may 
have  ventured  so  far  into  the  region  of  par- 
ticulars and  intelliyibles,  as  to  say — to  good 
government,  and  some  other  good  things.  — 
Spaniards  ! it  is  neither  necessary,  nor  con- 
ducive to,  nor  other  than  exclusive  of,  any 
of  those  good  things.  What  says  experience? 
In  the  Anglo-American  United  States,  of  the 
two  parts  of  this  system,  neither  the  one  nor 
the  other  will  you  sec.  No  prosecution  can 


tlicre  have  place,  for  anything  written  against 
the  government,  or  any  of  its  functionaries 
as  such.  No  restriction  whatever  is  there  on 
public  meetings — on  public  meetings  held  for 
any  such  purpose  as  that  of  sitting  in  judg- 
ment on  the  constitution  — on  any  measures 
of  the  government  — or  on  any  part  of  the 
conduct  of  any  of  its  functionaries.  A'et.  if 
tluM  C were  a country  in  which  these  restraints, 
or  either  of  them,  would  be  neccs.sary  or  con- 
ducive to  good  government,  it  would  be  that ; 
for,  in  that  country  the  people  are  all  armed  : 
armed,  at  all  times,  in  mucli  greater  propor- 
tion than  in  any  other  country  — armed,  at 
any  time  they  please,  every  one  of  them. 

No  : in  that  only  seat  of  real  and  esta- 
blished good  government  (for  yours,  alas! 
is  not  yet  established)  — in  that  country,  in 
whicli,  ever  since  that  good  government  was 
established — in  which,  for  the  forty  years  that 
it  has  been  in  existence,  public  tranquillity 
has  not  known  what  disturbance  is,  — there 
is  no  more  restriction  upon  men’s  speaking 
together  in  public,  than  upon  their  eating 
together  in  private.  People  of  ! do  you 
know  this  ? A’ou  scarcely  do.  But  ’b  it  not 
high  time  you  should?* 

* MayZ\,  1821 People  of  England  ! is  it 

not  high  time  that  you  too  sboulcl  know  it  ? 
W ell,  then,  so  you  shall,  in  so  far  as  it  is  in  my 
power  to  make  you  know  it. 

Here  Ibllows  an  extract  from  a pamplilet, 
printed,  and,  within  a narrow  sphere,  fora  par- 
ticular purpose,  some  little  time  ago  circulated, 
but  not  yet  published  : in  a short  time  it  is  in- 
tended to  follow  the  present  one. 

“ Oh,  but  what  is  this  you  would  have  us  do  ? 
Would  you  have  us  destroy  the  government  ? — 
would  you  leave  the  government  of  the  country 
without  protection  ? Its  reputation,  upon  which 
its  power  is  so  perfectly  dependent,  — would  you 
leave  that  most  valuable  of  its  treasures  without 
protection  ? — would  you  leave  it  in  the  power  of 
every  miscreant  to  destroy  it  ? In  such  a state  of 
helplessness,  is  it  in  the  nature  of  things  that 
government  should  subsist  anywhere  ?” 

Sul-.sist?  Oh  yes,  everywhere;  ar.d  be  all  the 
better  for  it.  Look  to  the  United  Stales.  There 
you  sec  government,  do  you  not  ? M ell : there 
you  sec  government,  and  no  libel  law  is  there  : 
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Both  these  lessons  of  experience  you  shall 
eee  more  particularly  in  time  aiul  place:  yoi. 

the  existence  of  the  supposed  deMciency  you  shall 
see  ; ami  where  libel  law  is  the  article,  you  will 
see  how  much  better  deficiency  is  than  supply. 

In  answer  to  a letter  of  inquiry  written  by  me 
not  lonp;  since  — the  exact  time  is  not  material, 
here  follows  all  that  relates  to  this  subject,  of  a 
letter  written  by  a person,  whose  con)petence  to 
give  the  most  autlientic,  and  in  every  respect 
trust. worthy  information  on  this  subject,  is  not 
to  be  exceeded. 

“ Prior  to  what  was  commonly  called  the  se- 
di/ion  act.,  there  never  was  any  such  thing  knowri 
under  the  federal  government  of  the  Umted 
States  (in  some  of  tlie  individual  States  they 
have  sometimes,  I believe,  taken  place.)  as  a cri- 
minal prosecution  for  a political  libel.  The  sedi- 
tion act  was  passed  by  Congress  in  July 
It  expired  by  its  own  limitation  in  March  liiOl. 
There  were  a fetu  prosecutions  under  it,  whilst 
it  was  in  force.  It  was,  as  you  have  intimated, 
an  unpopular  law.  The  party  that  passed  it  went 
out  ol  power  by  a vote  of  the  nation  in  March 
11101.  There  has  been  no  prosecution  for  a poli- 
tical libel,  under  the  authority  of  the  government 
of  the  United  States,  since  that  period.  No  law 
known  to  the  United  States  would  authorize  such 
a p'  osccution.  During  the  last  war,  the  measures 
of  the  government  were  assailed,  by  the  party  in 
opposition,  with  the  most  unbounded  and  furious 
licence.  No  prosecution  for  libel  ever  followed. 
The  government  trusted  to  public  opinion,  and 
to  the  spontaneous,  counteracting  publications, 
from  among  the  people  themselves,  for  the  refu- 
tation of  libels.  The  general  opinion  was,  that 
the  public  arm  grew  stronger,  in  the  end,  by  this 
course. 

“ I send  you  a volume  of  the  laws  of  the 
United  States  containing  the  sedition  act  in  ques. 
lion.  It  will  be  found  at  p.  97,  ch.  91.  You  will 
observe  a departure  from  the  common  law,  in  tliat 
it  allowed  a defendant  to  avail  himself  of  the 
truth  of  the  charges  contained  in  the  publicu- 
tion." 

Thus  much  for  my  authority  : whose  name  I 
cannot  at  this  instant  take  upon  me  to  make 
public. 

Chap.  91.  [XCI.]  An  Act  in  addition  to  the 
act  entitled,  An  Act  for  the  ptmishiiient  of  cer- 
tain crimes  against  the  United  States.”* 

Fine  and  im-  S'-  enacted  by  the  Senate 
prisoument for  ^'^d  House  of  Representatives  of 
unlawful  com-  the  United  Slates  of  America  in 
binations  to  Congress  assembled.  That  if  any 
oppose  the  persons  shall  unlawfully  combine 
Government-  or  conspire  together  with  intent  to 
or  counselling,  oppose  any  niea-^ure  or  measures 
advising,  &c.  of  the  government  of  the  United 
riot,  msurrec-  States,  which  are  or  siiall  be  di- 
reeled  by  proper  authority,  or  to 
impede  the  operation  of  any  law  of  the  United 
States,  or  to  intimidate  or  prevent  any  person 
holding  a place  or  oflice  in  or  under  the  govern- 
ment of  the  United  States,  from  undertaking, 
performing,  or  executing  his  trust  or  duty  ; and 
if  any  person  or  persons,  with  intent  as  aforesaid, 
shall  counsel,  aavise,  or  attempt  to  procure,  any 
in.'urrection,  riot,  unlawful  assembly,  or  combi- 
nation, whether  such  cons);iracy,  thrcatuiing, 


“ Esjiired.  See  Org.  Act  of  30ch  April  1790, 
chap.  30,  page  92,  vol.  ii. 


[Letter  1. 

will  on  that  occasion  see,  in  the  same  manner, 
a passage  in  history,  an  allusion  to  which  is 

counsel,  advice,  or  attempt,  shall  have  the  pro- 
posed effect  or  not,  he  or  they  shall  be  deemed 
guilty  of  a high  misdemeanour,  and  on  convic- 
tion before  any  court  of  the  L’nited  States  hav- 
ing jurisdiction  thereof,  shall  be  punished  by  a 
line  not  exceeding  live  thousand  dollars,  and  bv 
imprisonment,  during  a term  not  less  than  six 
months,  nor  exceeding  five  years ; and  further, 
at  the  <liscreticn  of  the  court,  may 
be  holden  to  find  sureties  for  his  holdcn  to 

good  behaviour  in  such  sum,  and  find  sureties, 

Un  such  time,  as  the  said  court  &c. 
may  direct. 

§ 2.  And  be  it  further  enacted.  Fine  and  im- 
That  if  any  person  shall  write,  prisonniem  for 
print,  utter,  -or  publisli,  or  shall  fai'^/scand^'- 
cause  or  procure  to  be  written,  I'ous.’and  mali- 
printed,  uttered,  or  published,  or  cious  writing.s 
shall  knowingly  and  willingly  as-  against  the 
sist  or  aid  in  writing,  printing,  congre"r&c 
uttering,  or  publishing  any  false,  “ 
scandalous,  and  malicious  writing  or  writings 
against  the  Government  of  the  United  States, 
or  cither  House  of  the  Congress  of  the  United 
States,  or  the  President  of  the  United  States, 
with  intent  to  defame  the  said  government,  or 
either  House  of  the  said  Congress,  or  tile  said 
President,  or  to  bring  them,  or  either  of  them, 
into  contempt  or  disrepute  ; or  to  excite  against 
them,  or  either  or  any  of  them,  the  hatred  of  the 
good  people  of  the  United  States,  or  to  stir  up 
sedition  within  the  United  States ; or  to  excite 
any  unlawful  combinations  therein,  for  opposing 
or  resisting  any  law  of  the  United  States,  or  any 
act  of  the  President  of  the  United  States,  done 
in  pursuance  of  any  such  law,  or  of  the  powers 
in  him  vested  by  the  constitution  of  the  United 
Slates,  or  to  resist,  ojipose,  or  defeat  any  such  law 
or  act;  or  to  aid,  encourage,  or  abet,  any  hostile 
designs  of  any  foreign  nation  against  the  United 
States,  their  people  or  government,  then  such 
person,  being  thereof  convicted  before  any  court 
of  the  United  States  having  jurisdiction  thereof, 
shall  be  punished  by  a tine  not  exceeding  two 
thousand  dollars,  and  by  imprisonment  not  ex- 
ceeding two  years.** 

§ 3.  And  be  it  further  enacted  and  declared. 
That  if  any  person  shall  be  prosecuted  under 
this  act,  for  the  writing  or  publishing  any  libel 
aforesaid,  it  shall  be  lawful  for  the  defemlant, 
upon  the  trial  of  the  cause,  to  give  xhe  defendant 
in  evidence,  in  his  defence,  the  may  give  the 
truth  of  the  matter  contained  in  truth  in  evi- 
the  publication  charged  as  a libel,  dence,  &c. 
And  the  jury  who  shall  try  the  Tho.iury  to  de- 
cause, shall  have  a right  to  deter-  terniinc  the 
mine  the  law  and  the  fact,  under 
the  directicn  of  the  court,  as  in  ’ 
othe;  cases. 

§ 4.  And  be  it  further  enacted,  Limitation  of 
That  this  act  shall  continue  and  this  act  to  the 
be  in  force  until  the  third  day  of  3<1  ISOl : 

March,  one  thousand  eight  hun-  Provided,  &c. 
dred  and  one,  and  no  longer : provided  that  the 
expiration  of  the  act  shall  not  prevent  or  defeat 
a prosecution  and  punishment  of  any  offence 
against  the  law,  during  the  time  it  shall  be  in 
force.  [Approved,  July  14,  1793.]  In 


*>  Sec  the  Constitution,  Amendn^ents,  an.  1. 
page  72,  vol.  i. 
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all  that  room  can  be  found  for  here.  A law 
had  been  passed,  authorizing  prosecution  for 
the  sort  of  offence,  prosecuted  for,  as  above, 
among  you.  Under  it,  one  single  prosecution 
took  place  — it  failed:  the  law  was  ropeuled 

the  authors  of  it  lost  the  public  conlidcnce, 

and  with  it  their  political  influence.  _ 

I.  As  to  the  restraints  on  constitutional 
liberty,  that  iny  conception  of  the  matter  may 
at  once  be  seen  in  its  utmost  extent,  I shall, 
in  the  present  letter,  state  at  once  the  mea- 
sures which  I would  venture  to  reconmiend 
for  examination.  But,  in  the  meantime,  it 
may  be  some  satisfaction  to  you,  to  see  before 
you  an  outline  of  the  considerations  by  whicli 
the  wish  to  see  some  such  measures  carried 
into  effect  has  been  produced. 

First,  as  to  the  liberty  of  the  press. 

Every  expression  betokening  disapproba- 
tion of  the  texture  of  the  government,  or  of 
the  conduct  of  any  person  bearing  a part  in 
the  exercise  of  the  powers  of  government, 
con  vets  an  imputalion  on  reputation — on  the 
reputation  of  the  [)ersons  at  the  head  of  the 
government.  This  cannot  be  denied  : fur  as 
at  all  times  the  texture  depends  upon  the 
person  so  situated,  in  pro[)ortion  as  tlic  tex- 
ture is  ill  adapted  to  the  only  [)roper  end  of 
government,  so  are  they  to  their  situations  : 
and  between  one  degree  of  disa[)probation 
and  another,  it  is  not  possible  to  draw  a line. 
Accordingly,  any  such  expression  is,  at  plea- 
sure, commonly  considered  by  them  in  this 
light,  and  punished.  If  the  imputation  is  to 
a certain  degree,  particular,  — imputing  an 
individual  act  legally  punishable,  or  at  least 
disreputable,  — it  constitutes  the  sort  of  act 
expressible  by  the  term  defamutinn : if  to  a 
certain  degree  vague  and  general,  vituperation. 
But  these  sorts  of  acts  are,  both  of  them, 
commonly  treated  on  the  fooling  of  offences: 
and  this,  loo,  even  where  the  person  who  is 
tl>e  subject  of  the  imputation  is  a private  in- 
dividual, not  bearing  a part  in  the  exercise  of 
any  of  those  powers. 

On  this  subject,  the  following  are  the  as- 


In  the  above  letter,  in  speaking  of  the  execu- 
tion given  to  the  liberti'.ide  law  that  has  just 
been  seen,  the  word  prosecutions  (it  may  have 
been  observed)  stands  in  the  plural  number.  C-bi 
t :e  other  hand,  while  writing  this  letter  of  mine 

to  the  people  of  Spain,  my  supposition  was 

that  there  had  not  been  any  more  than  one.  'J'he 
conception  had  been  derived  from  a conversation 
with  anotiier  United  St  ue.s’  functionary  of  the 
highest  (Ustiiiction  ; on  the  occasion  of  which 
conversation,  one  prosecution  had — possibly  in 
his  eyes,  certainly  in  mine — eclipsed  other, 
or  the  tew  others.  The  case  was  that  m a ]»ro-e- 
cution  instituted  by  the  Marquess  of  (Jasa  Ynijo, 
ill  his  qiurlity  of  Minister  from  the  court  of  -Aia- 
drid  to  the  republic  of  the  United  Slates,  against 
sonic  i'.Kiivaluid  (name  not  recollected)  fora  libel 
on  t.ip  governn:e',it.  The  defendant  was 

ac'pmii.d. 


sumptions  that,  in  governments  in  general, 
seem  commonly  to  liave  been  made: — 

Whatsoever  be  the  treatment  of  an  offender, 
in  the  case  where  the  party  offended  is  but  a 
private  individual,  in  the  case  where  he  is  a 
public  functionary  — especially  if  spoken  of  as 
such,  much  more  if  the  whole  body  of  the 
rulers,  or  those  at  the  head  of  it,  arc  the  parties 
offended,  — the  offence  is  more  mischievous, 
or,  on  some  other  account,  cretiti  ve  ofti  demand 
for  a stronger  repressive  force,  in  the  sha|)e 
of  punishment,  as  well  as  in  all  other  shapes; 
and  this  force  ought  to  rise  in  magnitude  as 
the  rank  of  the  person  offended  rises  ; and 
the  judicatory,  by  which  cognizance  is  taken 
of  the  offence,  should  in  this  case  be  different ; 
as  also  tlie  forms  of  iirocedure  different. 

My  notion,  as  confirmed  by  tlie  practice  of 
the  Anglo-American  United  States,  is,  in  all 
those  particulars,  the  reverse.  In  the  case  of 
the  public  functionary,  for  vituperativv,  how 
gross  soever,  there  should  be  no  piinisliinent 
at  all : for  defamation,  no  pimishmcnt  unless 
the  imputation  be  false  and  groundless;  nor 
even  then,  unless  the  false  assertion,  or  insi- 
mrition,  be  the  result  of  wilful  inei:d:icity, 
accompiinied  with  tlie  consciousness  of  its  fd- 
sity,  or  else  with  culpable  rashness — namely, 
with  that  which  is  exemplified  by  the  gi'  ing 
credence  and  currency  to  an  injurious  notion, 
adopted  without  any,  or  on  palpably  insuf- 
ficient grounds  : no  separate  jndiealory  : no 
separate  form  of  procedure,  styled  penal  or 
criminal,  while,  in  the  other  case,  it  is  styled 
civil ; and,  in  the  case  of  drfamutioii,  in  dis- 
proof of  lasliness  of  assertioti,  as  well  ;is  of 
wilful  falsehood,  flic  defendant  should  he  at 
liberty  to  make  proof  of  the  truth  of  the  im- 
putation ; and,  for  that  puipose,  to  extract 
evidence  from  the  person  nlio  is  the  subject 
of  it,  as  he  might  from  any  other  person  at 
large. 

For  these  notions,  speaking  in  general  ti  rms, 
niy  reason  is  — tliat  to  pi  lee  on  tiny  more 
advantageous  looting  tlie  ollicial  reputation 
of  a public  functionary,  is  to  destroy,  or  pro- 
portionahly  to  weaken,  that  lib.-rty,  wliieh, 
under  the  luune  of  the  libcrly  of  the  j.ress, 
operates  as  a check  upon  the  conduct  of  the 
rilling  few;  and  in  that  character  constitutes 
a eontroiiling  power,  inilispensahly  necessary 
to  the  iiiHinteiiaiice  of  good  government. 

Speaking  more  particularly,  wiiatsoe  ver  evil 
can  ever  result  from  this  liberty,  is  every- 
where, iind  at  all  times,  gi’eatly  outwei;  bed 
by  (be  good. 

1.  'i  lie  good,  consisting,  as  it  does,  in  ihc 
security  thus  aifordcd  for  good  goveriunent  ; 
ami  covei'ing,  as  it  does,  the  wliole  field  of 
govoriniietit,  is  plainly  infinite. 

'2.  ill  eoniparison  with  this  good,  tlic  nimo-t 
e\il  tiiiit  from  this  cause  ran  result  to  a;iy 
person,  or  to  any  nuinherof  persons,  however 
siliiateti,  would,  even  if  altogether  miaceom- 
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panicd  with  compensation,  be  comparatively 
minute. 

•3.  In  the  elevated  situation  in  question, 
whether  the  imputation  he  unmerited  or  me- 
rited, the  nature  of  his  situation  funiishes  a 
man  with  means  of  support  and  defence, — 
and  in  so  far  as  the  imputation  is  false,  means 
of  disproof  and  refutation, — increasing  with 
the  height  of  his  situation  ; and,  at  any  rate, 
much  beyond  any  which  can  be  within  the 
reach  of  an  individual  not  so  situated. 

4.  In  every  such  situation,  immediately 
upon  his  advancement  into  it,  and  therefore 
antecedently  to  his  becoming  the  object  of 
any  such  imputation,  a man  finds,  in  the 
advantages  attached  to  such  his  situation,  a 
compensation  for  all  the  evil  to  which,  in 
this,  and  all  other  shapes  taken  together,  he 
stands  e.xposed  by  it. 

5.  The  higher  the  situation,  the  more 
abundant  the  antecedent  compensation  it  thus 
puts  him  in  possession  of. 

Against  the  allowance  of  this  liberty,  con- 
sidered with  a view  to  its  effect  on  the  good- 
ness of  the  government,  no  arguments  that 
have  been  or  may  be  adduced,  will  bear  the 
test  of  examination. 

I.  First  comes  £fnH/7crcM.s«e.s.s.  Dangerous, 
it  always  and  everywhere  is:  for  it  m.ny  lead 
to  insurrection,  and  thus  to  civil  war ; and 
such  is  its  continual  tendency. 

Answer : In  all  liberty  there  is  more  or 
less  of  danger  : and  so  there  is  in  all  power. 
The  question  is  — in  which  there  is  most 
danger  — in  power  limited  by  this  check,  or 
in  power  without  this  check  to  limit  it.  In 
those  political  communities  in  which  this 
check  is  in  its  greatest  vigour,  the  condition 
of  the  members,  in  all  ranks  and  classes  taken 
together,  is,  by  universal  acknowledgment, 
the  happiest.  These  are  the  Anglo-Ameri- 
can United  States,  and  the  kingdom  of  Great 
Britain  and  Ireland.  In  the  republic,  this 
liberty  is  allowed  by  law,  and  exists  in  per- 
fection : in  the  kingdom  it  is  proscribed  by 
law,  but  continues  to  have  place,  in  consider- 
able degree,  in  spite  of  law. 

Take  away  this  check,  there  remains  no 
other  but  the  exercise  of  this  same  liberty 
by  speeches  in  public  meetings : and  in  that 
shape,  besides  that  it  is  not  applicable  with 
nearly  equal  advantage,  it  is  much  more  dan- 
gerous. 

II.  Next  comes  needlessness.  To  the  pre- 
vention of  misgovernment,  the  other  remedies 
that  government  itself  affords,  are  adequate. 

The  rulers  in  chief,  whoever  they  are,  have 
nothing  so  much  at  heart  as  the  happiness 
of  all  over  whom  they  rule  : and  that  wisdom 
by  which  they  are  informed  of  the  means  most 
conducive  to  that  end,  is  in  them  perfect ; or, 
if  not  absolutely  free  from  all  imperfection, 
that  endowment  is  in  their  situation  much 
more  so,  than  in  that  of  the  subject-many. 
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This  being  assumed,  — in  this  union  of  all 
the  elementsof  official  aptitude — (appropriate 
probity,  appropriate  intellectual  aptitude,  and 
appropriate  active  talent) — with  uncontroul- 
ed  [)ower  in  the  persons  of  the  rulers  m chief  ', 
the  subject-many  po.ssess  an  adequate  securitv 
against  any  want  of  correspondent  aptitude 
in  the  persons  of  their  several  subordinates. 
In  case  of  simple  inaptitude,  removal  will 
follow:  in  the  case  of  inaptitude,  coupiea 
with  delinquency,  prosecution,  and  thence 
punishment,  will  follow. 

Answer:  The  rulers  in  chief,  whoever  they 
are,  if  they  are  men,  have  their  own  happi- 
ness more  at  heart  than  that  of  all  over  whom 
they  rule  put  together  : the  very  existence 
of  man  will  in  every  situation  be  found  to 
depend  upon  this  general  and  habitual  sell- 
preference. 

As  to  wisdom,  it  can  never  be  so  near  to 
perfection  without,  as  with  these  all-compre- 
hensive means  of  information,  which  nothin'; 
but  the  liberty  here  in  question  can  give. 

Upon  exertion  depends  the  possession  of 
all  the  several  elements  of  official  aptitude 
above  mentioned,  and  in  particular  the  ac- 
quirement of  the  appropriate  information,  as 
above.  But  the  higher  the  situation,  the 
less  is  the  exertion  which  he  who  is  in  it  is 
disposed  to  apply  to  the  functions  of  it.  For 
the  higher  the  situation,  the  less  he  has  to  ap- 
prehend for  himself  in  case  of  demonstrated 
inaptitude  in  any  shape. 

Without  this  liberty,  the  rulers  in  chief 
will  not  be  sufficiently  either  disposed,  or 
enabled  to  apply,  so  much  as  simple  removal, 
much  less  punishment,  for  remedy  against 
inaptitude  on  the  part  of  their  subordinates. 
Beholding  in  those  subordinates,  so  many 
ever-obsequious  instruments  in  their  hands 
— instruments  continually  applicable  to  their 
own  personal  purposes — the  rulers  will  na- 
turally and  generally  feel  more  sympathy  for 
them  than  for  the  jicoplc  at  large;  they  will 
not  be  disposed  to  remove  or  punish  them, 
merely  for  acting  against  the  people’s  interest ; 
much  less  for  acting  in  favour  of  the  separate 
and  sinister  interest  of  these  same  rulers  : as 
where  the  rulers  themselves  engross  or  share 
the  profit  of  the  oflence. 

To  the  formal  prosecution  at  the  suit  of 
rulers,  — and,  where  allowed,  at  the  suit  of 
subjects,  — the  informal  informations,  which 
it  is  the  property  of  this  liberty  to  supply, 
constitute,  in  one  case,  an  assisting  support  — 
on  the  other,  a succedaneum  and  substitute. 
Destitute  of  this  assistance  and  this  substi- 
tute, pro^cution,  even  when  not  refused,  is 
at  once  insufficient  and  over  expensive.  So 
small  as  is  the  number  of  prosecutions,  com- 
pared  with  that  of  delinquencies,  the  delay, 
vexation,  and  expense  attendant  on  them, 
compose  no  inconsiderable  evil.  What,  it  such 
prosecutions  were  as  numerous  in  proportion 
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to  delinquencies,  as  under  the  liberty  in  ques- 
tion these  informations  are,  that  are  given  by 
the  exercise  of  it  ? Under  the  least  bad  sys- 
tems of  judicial  procedure  extant,  the  prose- 
cutions teem  with  factitious  delay,  vexation, 
and  expense,  over  and  above  what  is  natural 
and  necessary.  Attendant  on  informations, 
there  is  neither  factitious  expense,  nor  fac- 
titious delay:  vexation,  there  is  compara- 
tively little — none  but  what  is  proportioned 
to  delinquency,  and  stands  in  lieu  of  punish- 
ment. 

For  the  establishment  of  the  truth  or  fal- 
sity of  the  imputation — for  the  establish- 
ment of  the  guilt  or  innocence  of  the  party 
suspected  of  delinquency — -the  utmost  stock 
of  relevant  and  applicable  facts  and  arguments 
that  can  be  secured  by  prosecution,  is  very 
imperfect  without  tlieaddition  of  those  which 
this  liberty  and  nothing  else  is  capable  of 
supplying. 

II.  So  much  as  to  the  liberty  of  the  press. 
Now  as  to  the  liberty  of  public  meetings. 

Without  much  variation,  the  arguments  that 
apply  to  the  former  of  these  two  branches  of 
personal  liberty  and  constitutional  security, 
apply  to  this.  But  of  this  branch  the  extinc- 
tion is  already  known  to  have  been  taken  for 
the  object,  as  well  as  subject,  of  an  already 
proposed  law  : and,  ere  this,  the  object  may 
have  been  effected  by  an  established  law. 

In  support  of  this  extinction,  the  English 
newspapers  have  brought  to  my  view  a system 
of  argument,  stated  as  having  been  employed 
by  various  public  functionaries.  To  these, 
after  holding  up  to  view  the  proposed  law  in 
Avhat  seems  to  me  its  proper  colours,  I pro- 
pose to  give  a distinct  consideration  in  an- 
other letter. 

From  one  who,  in  regard  to  the  individual 
facts  of  the  case,  has  no  other  information 
than  what  is  above  alluded  to,  any  observa- 
tions made  in  such  circumstances  are  not  al- 
together out  of  all  danger  of  being  regarded 
as  ungrounded ; and  to  such  a degree,  as  to 
be  destitute  of  all  claim  to  notice.  But  — 
such  is  the  nature  of  man  when  clothed  with 
power  — in  that  part  of  the  field  of  govern- 
ment which  is  here  in  question,  whatever 
mischief  has  not  yet  been  actually  done  by 
him  to-day,  he  is  sure  to  be  meditating  to-day, 
and  unless  restrained  by  the  fear  of  what  the 
public  may  think  and  do,  it  may  actually  be 
done  by  him  to-morrow.  Of  the  documents 
which  form  the  subject  of  the  ensuing  re- 
marks, it  is  impossible  for  me  to  say  to  what 
extent  the  accounts  that  have  reached  me 
may  not  be  incorrect.  So  far  as  regards  in- 
dividuals, these  remarks  must  therefore  from 
first  to  last  be  considered  as  no  other  than 
hypothetical,  depending  for  their  appositeness 
upon  the  correctness  of  the  reports  respec- 
tively given  of  these  arguments.  But  if, 
considered  as  applied  to  the  arguments  them- 


selves, the  remarks  should  be  found  justly 
applicable,  the  fact,  that  on  the  particular 
occasion  in  question,  the  arguments  were  not 
actually  employed  by  the  persons  to  whom 
they  stand  ascribed,  will  not  detract  much 
from  the  value  of  any  information  which  the 
remarks  may  be  thought  to  afford.  Un- 
grounded in  the  character  of  a censure,  in 
that  of  a warning,  the  remark  may  not  the 
less  have  issue. 

MEASURES  PROPOSED. 

1 . In  regard  to  liberty  of  writing  and  speech 
on  political  subjects,  repealing  what  requires 
to  be  repealed,  place  matters  exactly  on  the 
same  footing  as  that  in  which  they  are  in  the 
Anglo-American  United  States.  And,  to 
narrow  the  inquiry,  let  the  footing  be  that 
on  which  they  are  in  the  territory  imme- 
diately under  the  government  of  Congress, 
and  where  the  subject  of  discussion  is  the 
conduct  of  the  members  of  the  ruling  body, 
so  denominated,  or  any  of  the  official  persons 
subject  to  their  controul. 

2.  In  regard  to  assemblies  in  particular, 
insert  a declaration,  giving  the  people  the  as- 
surance that,  forasmuch  as  there  exists  not 
any  law  to  the  contrary,  they  remain  at  liberty, 
at  all  times,  and  in  all  places  from  which 
they  are  not  excluded  by  special  ownership, 
to  meet,  for  the  purpose  of  delivering  their 
opinions,  in  the  freest  manner,  on  the  con- 
duct and  character  of  their  rulers; — at  any 
rate,  of  all  such  of  their  rulers  as  are,  or  may 
be,  the  objects  of  their  choice,  in  the  cha- 
racter of  representatives,  as  also  of  all  such 
other  persons  as  are  subject  to  the  controul 
of  such  their  representatives.  And  let  it  not 
be  forgotten,  that  all  persons  thus  chosen 
are  thereby  not  their  masters  but  their  ser- 
vants. In  regard  to  secresy,  insert,  moreover, 
a declaration  that,  for  keeping  their  proceed- 
ings as  secret  as  they  please,  they  may  take 
what  precautions  they  please,  so  that  no 
engagement,  wearing  the  form  of  a religious 
oath,  be  employed  : nor  any  scheme  entered 
into,  for  the  performance  of  any  act  import- 
ing bodily  or  other  injury  to  any  individual, 
or  on  any  other  account  forbidden  or  made 
punishable  by  law,  be  in  the  number  of  their 
objects.  And  note  that,  in  regard  to  secresy, 
on  this  footing  stands,  in  England,  the  unre- 
proached, and  irreproachable  society  of  Free 
Masons. 

In  the  United  states,  whoever  thought, 
either  of  instituting  secret  societies,  or  of  l e- 
ing  jealous  of  them  if  instituted  ? Of  secresy 
under  such  a government,  what  could  be  the 
object  ? Secresy  in  subjects,  supposes  tyranny 
in  rulers. 

Under  these  circumstances,  what  fills  me 
with  apprehension  is — the  approaching  non 
entity  of  the  Cortes.  The  only  bridle  to  mi* 
nisterial  dcHpoiisin  taken  out  of  its  mouth. 
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without  a possibility  of  beine:  replaced  for 
eight  months  to  come  ! Now,  if  they  had  but 
the  possibility  of  existence,  now  then  would 
be  the  lime  for  meetings  of  the  people  for 
petitioning  (lie  Cortes  not  to  desert  its  post.* 
Now  would  be  (he  time  for  .saying  to  tliem, 
“ Do  not,  in  deference  to  the  ra.sli  and  ill- 
judged— the  siiicidek-ttcr  of  the  constitution, 
ri.sk  the  de.strnction  of  the  constitution  itsJf, 
or  at  least  of  the  mo.st  essential  portion  of 
what  is  good  in  it!”  True  it  is,  that  in  the 
Cortes  I see  an  authority,  under  the  eye  of 
which  the  liberty  of  the  press  has,  1 much 
fear  to  find,  been  sadly  weakened,  and  per- 
haps destroyed.  True  it  is,  that  in  the  Cortes 
1 see,  at  any  rate,  an  authority  by  which  the 
liberty  of  public  discussion  has  without  rc- 
serv'e  been  taken  away.  True.  But  in  the 
Cortes  1 see  an  assembly  in  which,  so  long  as 
it  is  sitting,  it  is  at  all  times  in  the  power 
of  any  one  iriember  to  use  liis  endeavours  for 
the  restoration  of  the  banished  liberties,  and 
to  spread  over  the  whole  kingdom  the  ar- 
guments on  which  these  endeavours  are 
grounded. 

By  this  strange  article  of  the  constitutional 
code,  the  Cortes,  the  only  assembly  in  wliicli, 
should  misrule  rcasuiiie  its  recent  enormity, 
the  voice  of  complaint  can  he  heard,  is  laid 
ftsleep,  is  reduced  to  a state  of  nonentity  for 
eight  months. 

And,  during  those  eight  montlis,  what  are 
tlie  hands  in  which  all  the  powers  of  goverii- 
nicnt  are  lodged?  The  self-same  hands  in 
w'hich  till  t’other  day  they  were  employed  — 
it  is  needless  to  say  how.  By  article  171 
(power  the  5th,)  to  the  king  it  belongs  “ to 
fill  lip  all  civil  and  military  employments 
amongst  others,  therefore,  the  employments 
of  tlie  seven  “ Ministers  of  State  and  of  Pub- 
lic Alfairs;”  tliose  seven  ministers,  by  whom 
taken  collectively,  during  this  long  sleep,  as 
well  as  after  the  deatli  of  the  Cortes,  the 
whole  mass  of  the  powers  of  government  is 
exercised.  These  powers  the  king  may  at  all 
times  collectively  and  individually  take,  and 
at  each  moment  lodge  in  any  hands  he  pleases. 
To  this  choice  I am  unable  to  find  any  the 
smallest  check. 

1 sec,  indeed,  a council  of  state,  which  in 
art.  2j7,  by  a provision  not  very  consistent 
in  its  terms  with  the  terms  of  that  same  171st 


• In  fact,  the  Cortes  did  not  desert  its  post. 
In  deference  to  the  constitutional  code,  tlie  mem- 
bers forbore  to  promulgate  ads  in  their  corporate 
character,  but,  consenting  to  the  return  of  the 
smaller  part  of  their  number  to  their  constituents, 
a considerable  majority  remained  in  the  capital, 
continuing  their  consultations:  and  it  was  by 
tlieir  interposition  that  it  was  preserved  from  tl/e 
hands  of  a governor,  nominated  — not  less  point- 
edly against  the  letter  than  against  the  s])irit  of 
that  code,  by  the  monarch  alone,  without  tlie  con- 
currence of  any  other  constituted  authority  in 
tliat  behalf  appointed. 
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article,  shares  with  the  king  the  power  of 
conferring  ecclesiastical  benefices  and  oiTices 
of  judicature  : as  if  offices  of  judicature  were 
not  civil  employments — as  if  this  were  not 
enough,  supposing  the  unofficial  advisers  of 
ihe  crown  to  be  again  what  tliyy  were  so 
lately,  and  suppose  at  the  same  time,  that  in 
the  whole  court  and  country,  persons  in  so 
large  a number  as  seven  are  not  to  be  found 
suitable  to  the  purpose  of  giving  to  the  whole 
power  of  government  an  exercise  similar  to 

that  which  was  so  lately  given  to  it one 

single  minister,  unless  prevented  by  some  re- 
gulation, no  tidings  of  which  have  reached 
me,  may,  under  this  same  constitution,  be 
made  sufficient.  For,  by  art.  224,  “ By  a 
[lartieular  regulation  approved  by  the  Cortes 
a.-/// be  jiointed  out,”  it  is  said,  “ the  business 
peculiarly  appertaining  to  each  minister.” 
But  till  such  demarcation  ha.s  been  made  by 
the  Cortes,  everything  is  left  at  large,  and 
to  any  one  or  more  of  the  seven,  as  much  of 
the  power  of  all  seven  may  be  given  as  those 
same  irresponsible  advisers  shall  advise  : and 
amongst  the  rest,  the  filling  up,  and  for  aught 
appears,  after  having  emptied  them  for  the 
purpo.se,  “ all  civil  and  milUarji  cmjdoymcuts 
under  civil,  ecclesiastical,  and  judicial,  being 
respectively  included,  or  not  included:  let 
those  who  are  sure,  say  which. 

“ What  ?” — says  some  one — “ have  you 
then  really  any  such  fear,  as  that  of  this  eight 
months’  sleep  of  the  Cortes,  the  restoration 
of  the  recent  habits  of  government  will  be 
the  consciiueiice  ?”  No;  I have  not:  for, 
how'  small  soever  may  be  the  regard  of  the 
men  in  (juestion  for  the  security  of  the  sub- 
jeet-many,  tlieir  regard  for  their  own  security 
will  be  not  the  less  ; and  I see  not  by  what 
means  any  tolerably  effective  provision  can 
he  made  for  it,  unless  it  be  such  by  which, 
along  with  the  ruling  few',  the  subject-many 
will  he  secured,  at  lea.st  against  any  condition 
equally  disastrous  with  that  from  which  they 
liavc  so  lately  emerged. 

But,  kiiow'iiig  little  more  of  them  than 
that  they  are  men,  wliat  1 am  alraid  ot  is 
this — namely,  that  in  the  situations  in  ques- 
tion, men  will  do  what  all  men  would  lie 
disposed  to  do  in  their  places:  — tluit  tiicv 
will  embrace  every  opportunity  for  sacrificing 
the  interest  of  the  whole  community  to 
their  own  particular  interests  : that  in  pai- 
ticiihir,  they  will  give  the  utmost  inagmtude 
possible  to  the  mass  of  useless  and  needless 
oliiees,  and  to  the  emolument  of  those  same 
offices,  as  well  as  to  that  of  useful  and  need- 
ful ones : that  tlicy  will  dispose  of  offices 
for  their  own  profit,  either  in  a direct  way 
by  selling  them,  or,  — in  a w'ay  not  less  effec- 
tual by  licing  indirect,  — by  giving  them  to 
persons  in  dcpciulencies,  or  otherwise  in  pri- 
vate connexion  with  them,  be  the  persons 
ever  so  apt  or  ever  so  inapt,  for  the  functions 
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of  those  same  offices ; and  that,  to  the  same 
end,  they  will  give  and  secure  to  every  other 
branch  of  expenditure  every  practicable  in- 
crease, and  to  retrenchment  every  practicable 
diminution  : that,  with  or  without  just  cause, 
should  there  be  any  persons  to  whom  it  has 
happened  to  incur  their  displeasure,  they  will 
let  slip  no  opportunities  of  allaying  it  by 
vengeance  : and  that,  in  a word,  they  will  do 
as  those  do  and  have  been  used  to  do,  under 
whom  it  has  hitherto  been  my  good  hap  to 
live  unhanged,  unsabred,  uniinprisoned,  un- 
banished, and  unruined. 

This  is  not  all.  For  giving  permanency  to 
a system  of  this  sort,  these  instruments  of 
monarchy  would  scarcely  feel  sufficient  con- 
fidence in  their  own  force : they  would  look 
out  for  coadjutors  in  the  aristocracy;  and 
thus,  in  the  union  of  the  monarchical  with 
the  aristocratical  interest,  you  would  sec  and 
feel,  as  here,  an  alliance  defensive  and  offen- 
sive against  the  interest  of  the  people — of  the 
ruling  one  and  the  sub-ruling  few,  against  the 
subject-many.  They  would  call  to  their  aid 
the  landed  proprietors  of  the  country  as  such, 
and  in  particular  the  proprietors  of  the  vast 
overgrown  properties.  In  these  they  will 
find  not  only  natural  allies,  but  sure,  and 
perpetual,  and  steady,  and  in  every  respect 
matchless  ones.  The  possessor  of  an  office, 
howsoever  abundant  in  power,  may  be  re- 
moved out  of  it  at  any  time,  and  without  so 
much  as  the  imputation  of  injustice.  Not 
BO  the  great  landholder  — the  pro[)i  ietor  of  a 
tenth  part,  an  eighth  part,  or  a fourth  part 
of  the  land  of  a whole  province  ; and  with  it 
of  a proportionable  mass  of  political  influence. 
But  ueitlier  time  nor  space  will  here  permit 
me  to  enter  into  any  detail  of  the  mischiefs 
with  which  such  a confederacy  is  pregnant : 
except  to  conclude  with  saying  — that  the 
last,  though  not  the  least  of  my  fears  is  — 
that,  to  give  completeness  to  the  system,  the 
measures  which,  at  the  instance  as  it  seems 
of  these  same  ministers,  have,  I fear,  already 
been  taken  by  the  majority  of  the  Cortes  for 
the  extinction  of  all  power  of  controul  in  the 
hands  of  the  people,  may,  by  means  of  such 
an  alliance,  be  curried  into  full  execution,  and 
perfected  and  perpetuated. 

Another  set  of  fears,  though  not  quite  so 
intense  as  the  foregoing,  remains  still  behind 
— that  they  will  give  to  those  natural  ene- 
mies of  the  people  the  fullest  security  that 
can  be  given  to  them  against  any  idea  so 
intoleriihie,  as  that  their  as  yet  uniiorn  de- 
scendants will  find  themselves  unloaded  with 
wealth,  no  prospect  of  which  can  ever  have 
entered  into  their  minds ; that  they  will  se- 
cure tlicm  against  so  cruel  an  apprehension 
tha!  all  their  children  but  one  should  not 
always  i)c  impoverished  for  the  benefit  of  that 
one;  liiid  against  the  still  more  intolerable 
apprehen-if-n,  lest  their  creditors  should  re- 
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ceive  any  part  of  the  amount  of  their  just 
debts : that,  in  atonement  for  the  injury  thui 
done  to  their  thus  impoverished  children,  they 
will  secure  to  them,  at  the  expense  of  the 
still  more  impoverished  lower  orders,  a slock 
of  sinecures  of  all  classes  . matter  of  emolu- 
ment granted  at  the  expense  of  the  State,  on 
pretence  of  rendering  to  man  some  service 
never  rendered,  or  on  pretence  of  rendering 
some  pretended  service  to  that  Being  to  whom 
all  service  is  unprofitable  : and,  to  crown 
all,  that  having  with  such  efficient  anxiety 
provided  for  keeping  them  stocked  as  richly 
as  may  he  with  the  benefits  of  political  so- 
ciety, they  will  join  in  securing  to  them  an 
exemption  as  extensive  as  may  be  from  its 
burthens.* 

No  : nothing  can  be  more  inconceivable  to 
me  than  the  grounds,  if  they  were  good  and 
avowable  ones,  on  which,  for  two-thirds  of 
every  year,  the  power  in  which  yon,  the  peo- 
ple, see  your  only  hope,  should  be  reduced 
to  perfect  nnllily;f  and  of  all  times,  this  too 
at  the  very  commencement  of  the  system  on 
which  all  hope  of  salvation  rested:  as  if,  for 
eight  months  in  the  year,  all  sheep  dogs  were 
to  be  kept  looked  up,  and  the  sheep  commit- 
ted during  that  time  to  the  guardianship  of  the 
wolves.  At  no  time,  surely,  nor  in  any  nation, 
can  there  have  been,  or  can  there  be,  so  much 
work  to  be  done  : and  at  this  time  it  is,  that, 
of  the  quantity  that  might  have  been  em- 
ployed in  work,  two-thirds  are  taken  off;  and 
taken  off  with  every  mark  of  anxiety,  — ooii- 
seciated  to  idleiies.s. 

With  us  in  England,  where  everything, 
how  ill  soever,  is  so  fully  and  permanently. 


* B .fore  tliis  letter  was  sent  off,  grounds  were 
received  for  the  hope,  since  confirmed,  that  this 
set  of  fears  might,  for  the  present  at  least,  escape 
being  realized.  In  the  copy  that  went  to  iMadrid, 
this  ))aragr-i])h  was  accordingly  cmitt'd.  But 
under  tile  JUatcliless  Constitution,  the  envy  and 
admiration  of  the  world,  let  English  readers, 
especially  those  by  whom  the  endeavours  of  Ro- 
millv  were  tbllowed  by  sympathizing  eyes,  say 
whether  there  are  any  of  these  fears  on  which 
the  imputation  of  being  imaginary  can  be  fas- 
tened. 

Ill  the  Anglo- American  United  States,  an 
effectual  door  has  been  for  ever  sliut  against  all 
such  fears. 

To  come  back  to  the  main  point,  and  conclude. 
The  last,  though  not  the  le;ist,  of  all  their  fears 
is  — lest  un-measures,  which,  at  the  instance,  as 
it  should  seem,  of  these  same  ministers,  have 
already  been  taken  by  the  majority  of  the  Cortes, 
for  the  extinction  of  all  power  of  controul,  have, 
by  means  of  this  too  natural  alliance,  been  car- 
ried into  full  execution,  and  perfected  and  per- 
petuated. 

In  its  corporate  capacity,  accordingly,  so 
it  was:  in  consequence,  the  constitution  would 
have  been  destroyed,  bad  not  the  members  ot  the 
(iortes,  in  their  individual  ci.iiacity,  continued 
at  tlieir  post,  and.  saved  it  and  tliem-elves  in  the 
manner  nicntioned  in  a former  note. 
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and  for  so  vast  a length  of  time  has  been, 
established,  the  whole  year  may,  if  so  the 
king  pleases,  be  employed  in  doing  (with  the 
exception  of  giving  him  a new  wife)  whatever 
else  he  pleases. 

Strange  as  it  is,  the  article  by  which,  at 
the  time  when  the  demand  for  experience, 
and  for  the  talents  formed  by  it,  stands  at  its 
highest  pitch,  the  next  succeeding  Cortes  is 
so  anxiously  deprived  of  all  the  experience 
and  talent  acquired  in  the  present,  is  not  quite 
so  strange.  In  a jealousy  entertained  of  the 
probity  of  these  first  objects  of  the  people’s 
choice,  I can  conceive  a possible,  howso- 
ever indefensible  cause  of  it.  But  while  the 
jealousy,  of  which  the  persons  chosen  by  the 
people  are  the  objects,  is  so  broad  awake, — 
that  all  jealousy  of  those  against  w'hose  power 
these  same  objects  of  the  people’s  choice  are 
to  afford  the  sole  security,  should  be  so  per- 
fectly asleep, — this  is  the  thing  that  astonishes 
me  ; that  such  jealousy  and  such  confidence 
should  at  the  same  time  have  found  place  in 
the  same  bosoms. 

No : it  is  not  so  much  of  a monarch  that  I 
am  afraid,  for  he  is  mutable  : it  is  of  the  aris- 
tocracy that  I am  so  much  afraid  ; for  that 
is  immutable.  It  is  itself  immutable : and  no 
less  immutably  adverse  is  its  interest  to  the 
interest  of  the  people. 

Postscript.  This  moment,  comes  informa- 
tion of  the  decision  of  the  Cortes,  in  relation 
to  the  Persas;  and,  of  the  whole  number  of 
69,  not  more  than  one  is  to  be  so  much  as 
prosecuted.  At  their  own  homes  they  are  to 
continue  ; and  there,  should  his  Majesty  have 
any  fresh  occasion  for  their  services,  there 
he  knows  where  he  may  be  sure  to  find  them. 
Nothing  can  be  more  merciful — nothing  more 
convenient.  Now,  if  from  this  mercy  no 
mischief  to  the  people  shall  ensue,  whosoever 
else  may  be  dissatisfied  with  it,  I shall  not 
be  so.  It  is  not  for  any  pleasure  I can  take 
in  the  contemplation  of  what  he  suffers,  that 
I would  punish  the  most  mischievous  of  cri- 
minals. But  a question  I cannot  help  putting 
to  myself  is,  — If,  under  the  Constitution, 
those  who  seek  the  forcible  destruction  of 
it  have  nothing  to  fear,  while  he  who  seeks 
the  preservation  of  it  by  means  not  accept- 
able to  those  by  whom  this  impunity  has  been 
granted  has  much  to  fear,  what  chance  has 
it  for  continuance  ? 

Any  leading  member,  in  gratitude  for  all 
this  mercy, — has  it  happened  to  him  to  have 
received,  or  to  be  about  to  receive,  a requital 
in  any  shape  from  any  of  those  who  have 
been  preserved  by  it  ? If  any  such  gratitude 
has  been  manifested,  so  much  the  better,  and 
it  cannot  be  too  extensively  known  ; for,  the 
more  expensive  the  gratitude,  and  the  more 
extensive  the  knowledge  of  it,  the  more  ex- 
tensive will  be  the  assurance,  that  should  any 
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such  attempt  to  destroy  the  constitution  be 
repeated,  and  success  fail  of  crowning  the 
attempt,  the  impunity  will  not  be  entire. 

LETTER  II. 

On  the  Liberty  of  Public  Discussion  in  Free 
Meetings. 

18th  Oct.  1820. 

Spaniards  ! I continue My  former  letter 

was  principally  allotted  to  the  liberty  of  the 
press.  Intimation  was  there  given,  that  the 
arguments  pleading  in  favour  of  that  branch 
of  personal  liberty  and  constitutional  security 
apply  with  little  variation  to  that  which  forms 
exclusively  the  subject  of  the  present  letter. 
The  proposed  law,  as  it  stood  in  four  ar- 
ticles, together  with  the  speeches  by  which 
I found  it  supported,  will  constitute  the  text 
of  this  diseourse. 

1 commence  with  the  proposed  law  itself: 
the  text  of  it,  in  the  state  in  which,  on  the 
21st  of  September  1820,  according  to  the 
English  translation,  it  came  out  of  the  hands 
of  Mr.  Goreli  — (Traveller,  Oct.  6,  1820.) 
“ The  law  regarding  public  societies,”  I see 
it  termed.  The  law  for  the  prevention  of  po- 
pular assemblies,  it  might  have  been  termed  ; 
for,  of  this  law,  what  is  the  object  ? what 
the  declaredly  intended  effect  ? In  respect 
of  this  security  against  misrule,  to  place  the 
people  of  Spain  exactly  upon  the  same  foot- 
ing as  the  people  of  Morocco.  Yes;  e.xactly 
upon  the  same  footing  as  the  people  of  Mo- 
rocco : this  you  will  see.  Four,  and  no  more, 
is  the  number  of  its  articles  : these  are  quite 
sufficient.  Give  but  to  language  the  extent 
it  is  susceptible  of,  the  fewer  the  words,  the 
greater  the  effect.  Think  of  this,  ye  who, 
to  make  display  of  your  humanity,  comjilain 
of  the  multitude,  nothing  but  the  multitude, 
of  penal  laws.  Draco  made  but  one  : Death 
is  for  him  who  breaks  any  one  of  my  laws. 

“ Art.  1.  All  Spaniards  will  have  the  right 
of  speaking  on  political  affairs  by  conforming 
to  the  disposition  of  the  law.”  Good  : and  so 
have  all  the  Moroccans.  What  is  it,  this  same 
disposition  of  the  law?  W'ait  to  the  next 
article  but  one,  and  you  will  see  it. 

“ Art.  2.  Every  assembly  not  authorized 
by  law  will  immediately  cease.”  If  so,  and 
without  revival,  then  will,  erelong,  the  con- 
stitution itself  cease,  or  at  least  everything 
that  is  good  in  it. 

“ Art.  3.  Meetings  shall  not  take  place  but 
in  virtue  of  the  permission  of  the  local  autho- 
rity, who  will  take  the  necessary  measures 
to  guarantee  the  public  tranquillity.”  The 
person  or  persons  in  whose  Lands  the  local 
authority  is:  suppose,  then,  his  own  conduct 
among  the  proposed  subjects  of  complaint  — 
his  own  conduct,  or  that  of  any  person  or  per- 
sons  to  whose  power  or  influence  he  stands 
subjected,  or  that  of  any  person  or  persons 
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who  stand  subject  to  his  power  or  influence, 
unless  they  happen  to  have  incurred  his  dis- 
pleasure ; this  indispensable  permission  when 
and  how  often  will  it  be  given  to  it  ? 

In  the  whole  kingdom,  or  in  this  or  that 
part  of  it,  suppose  these  functionaries,  all  or 
any  of  them,  in  a league  to  betray  their  trust, 
and  abolish  or  otherwise  render  of  no  effect 
all  that  is  good  in  the  constitution,  how  many 
of  these  assemblies  will  respectively  be  per- 
mitted to  be  held  ? 

Take  the  necessary  measures  ? 0 yes,  that 
he  will.  Of  those  who  would  have  attended 
the  meeting,  he  wille.xclude  one  part — he  will 
keep  the  rest  under  a guard.  By  this  means, 
those,  and  those  only,  will  be  there,  who  are 
of  the  same  way  of  thinking,  or  at  least  of 
speaking.  “ Measures  to  guarantee  the  pub- 
lic tranquillity.”  O yes  ; doubt  not  but  that 
by  measures  such  sis  these,  the  public  tran- 
quillity will  be  preserved.  As  to  permission, 
— in  every  case  in  which  there  is  neither 
need  of,  nor  use  in,  any  such  public  meeting, 
permission  will  be  ready  for  it : in  every  case 
in  which  there  is  need  of  it,  or  use  in  it,  pu- 
nishment will  he  ready  for  it. 

“ Art.  4.  Nevertheless  these  societies,  au- 
thorized by  the  competent  authority,  will  not 
be  regarded  as  corporations.” 

So  then,  according  to  the  honourable  gen- 
tleman, if  men,  in  any  number,  however  great 
or  ever  small,  are  but  suffered  to  meet  toge- 
ther, whether  at  stated  times  or  by  accident, 
for  the  purpose  of  conversing,  and  conversing 
accordingly,  on  the  state  of  the  nation,  there 
needs  no  more  to  constitute  them  a corpora- 
tion : to  constitute  them  a corporation  — or 
at  least  to  give  to  the  assembly  an  appearance 
so  near  to  that  of  a corporation,  as  to  produce 
a danger  of  its  being  taken  for  such,  and  that 
with  mischievous  effect. 

Lawyer  or  non-lawyer,  in  the  mind  of  the 
honourable  gentleman,  can  it  really  have  been 
a subject  of  belief,  that,  by  any  such  means, 
in  the  sense  put  upon  the  word  corporation 
by  the  law  of  his  country — by  the  Rome-bred 
law,  or  by  any  other  sort  of  law  — 2i  corpora- 
tion would  or  could  thus  be  constituted,  or 
that  to  any  other  reflecting  mind  it  could  be 
taken  to  be  so?  I have  tried  hard,  but  1 have 
not  as  yet  been  able  to  find  in  any  such  sup- 
position the  faintest  colour  of  probability. 
But  if  not,  — I grieve  to  think  of  it — what 
is  the  consequence  ? That,  on  the  occasion 
of  the  insinuation  thus  conveyed  for  the  pur- 
pose of  gaining  his  point,  and  deluding  into 
an  acquiescence  with  a liberticide  law  his  col- 
leagues of  the  Cortes  and  the  Spanish  people 
their  constituents,  he  had  recourse  to  misre- 
presentation, wilful  and  studied  misrepresen- 
tation. To  the  people,  to  induce  them  to  sit 
still,  and,  without  previous  remonstrance  or 
subsequent  complaint,  see  themselves  de- 
prived of  a real  and  indispensable  security,  he 


held  up  to  view  a danger  purely  imaginary, 
and  known  by  himself  to  be  so:  at  the  same 
time,  to  effect  this  liberticide  purpose,  he 
scrupled  not  to  use  his  endeavours  to  cause 
those  whom  he  was  depriving  of  their  liberty 
to  be  regarded  as  a set  of  conspirators  and 
usurpers,  conspiring  to  assume  and  exercise  an 
illegal  power,  for  the  purpose  of  employing 
it  in  acts  of  hostility  against  the  government. 

Oh  but,  as  often  as  it  pleases  the  local 
authority  that  any  such  assemblies  shall  be 
held,  and  to  give  permission  accordingly,  held 
they  will  be,  or  at  least  may  be.  Oh  yes, 
that  they  may  ; held  in  Spain  they  may  be, 
and  so  they  may  be  in  Morocco. 

The  Emperor  of  Morocco, — is  he  in  want 
of  a prime  minister  ? Let  Mr.  Goreli  tender 
his  services.  But,  perhaps,  he  may  be  pro- 
vided nearer  home. 

But  the  law  is  Mr.  Goreli’s,  and  he  has 
given  us  his  rea.sons  for  it.  Let  us  see  them. 
[From  the  Traveller,  21st  September  1820: 

Madrid,  Sept.  6 The  Cortes — Sittings  of 

the  4th.] 

“ M.  Goreli  allowed  that  the  members  of 
the  societies  and  their  objects  deserved  re- 
spect and  confidence  ; — 2.  That  they  took 
every  precaution  to  admit  none  but  persons 
of  upright  intentions  and  devoted  to  the  con- 
stitution;— 3.  Blit  that  they  were  exposed 
to  be  taken  by  surprise  by  some,  who,  under 
the  appearance  of  patriotism,  might  lead  them 
to  impolitic  conduct.” 

Such  are  the  premises ; and  his  conclusion 
is  what  has  just  been  seen. 

And  is  it  come  to  this?  And  did  such  lo- 
gic then  come  from  Spaniards? — and  without 
fear  of  universal  indignation,  could  it  thus  be 
presented  to  Spaniards  ? And  so  it  is  from 
these  premises,  that  this  same  praetical  con- 
clusion has  been  derived  ! These  societies 
are  to  be  annihilated ! All  societies  of  this 
description  — all  that  now  exist,  and  all  that 
would  otherwise  have  existed,  plunged  toge- 
ther, and  forever,  into  one  and  the  same  bot- 
tomless pit  — consigned  for  ever  to  annihila- 
tion ! — People  of  Spain!  this  same  logic  — 
would  you  see  it  in  its  true  character?  This 
you  may  do,  and  without  much  difficulty. 
Apply  it  wherever  else  it  is  equally  applicable, 
and  observe  the  effect  of  it.  Apply  it  then  to 
the  Ministry, — you  annihilate  the  Ministry  : 
apply  it  to  the  Cortes,  — you  annihilate  the 
Cortes  : apply  it  to  the  Monarchy, — you  an- 
nihilate the  Monarchy.  Yes,  the  Monarchy  ; 
for  was  there  not  a monarch  once,  who  was 
not  merely  “ exposed  to  be  taken,”  but  ac- 
tually “ taken  by  surprise  ?”  But  why  thus 
spend  time  in  taking  men  one  by  one?  Apply 
it  to  human  kind,  you  annihilate  human  kind. 
Would  you  give  a top  to  the  climax  — apply 
this  same  logic  to  the  maker  of  it : apply  it 
to  Mr.  Goreli;  you  annihilate  Mr.  Goreli.  For 
is  not  even  Mr.  Goreli  exposed  at  least  to  be 
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“ tafun  btj  surprise,”  and  “ led  into  impolitic  ! 
conduct?”  Ah!  why  was  it  not  applied  to  | 
him  — this  logic  of  his  — and  applied  with  ! 
somewhat  more  than  lof/ical  effect,  before  he  { 
introduced  this  law  ? Was  it  that  even  Ae  was  i 
taken  by  surprise,  when  he  was  “ led  into  J 
the  conduct”  manifested  by  the  framing  and 
proposing  of  such  a law  ? Ah  no  ! I see  but  ! 
too  much  of  rejlection  in  it — but  too  little 
of  surprise. 

“ Deserving  of  respect  and  confidence,”  — 

• themselves  as  well  as  “their  objects:”  — 

“ careful  to  admit  none  but  persons  of  up- 
right intentions,  and  devoted  to  the  consti- 
tution — “ exposed,”  but  only  exposed  “ to 
be  led  to  impolitic  conduct — led  by  some, 
but  only  by  some,  “ among  them,”  and  by 
them  no  otherwise  than  by  being  “ taken 
bp  surprise  ••”  — such,  according  to  Mr.  Goreli, 
is  the  general  character  — not  only  of  the 
societies,  but  in  each  society,  that  of  the 
members ! Such  their  character,  and,  not- 
withstanding their  being  all  this  — if  not  for 
their  being  all  this  - — for  this  it  is  that  they 
are  annihilated  ! What  had  their  characters 
been  the  very  opposite  of  all  this? — what 
worse  could,  even  in  that  case,  have  been 
done  to  them  ? And  because  in  — it  is  not 
said  how  small — a number,  they  are  exposed 
to  be  taken  by  surprise,  their  general  excel- 
lence being  at  the  same  time  thus  admilted 
and  proclaimed — it  is  for  this,  that  not  only 
all  that  exist  are  at  once  to  be  consigned  to 
nihility,  but  all  that  otherwise  would  have 
e,xisted. 

Well,  then,  the  “ impolitic  conduct”  they 
are  exposed  to  be  led  into,  together  witii 
■whatever  mischief  might  have  been  the  result 
of  it — what  would  have  been  the  cause  ofit? 

“ Surprise,”  answers  Mr.  Goreli  himself  — 
their  “ beinfj  taken  bp  surprise."  Well ; and 
suppose  them  not  so  taken,  what  would  have 
been  the  mischief?  I answer  — there  would 
not  have  been  any  ; even  Mr.  Goreli  does 
not  say  there  would.  Against  .sar/mfse,  then, 
is  there  no  other  remedy  — no  remedy  less 
drastic — than  annihilation?  Under  the  name 
of  warniup,  docs  not  the  nature  of  the  case 
present  a somewhat  better  known  and  better 
approved,  as  well  as  milder  remedy?  Thinking 
as  Mr.  Goreli  declares  he  thinks  of  them, 
some  men  in  his  place  would  have  preferred 
giving  warning,  Mr.  Goreli  applies  annihi- 
lation. 

On  this  occasion,  as  on  all  similar  ones, 
behold  the  same  inexorable  passion,  and  the 
same  course  taken  by  it:  the  elevation  gained, 
at  the  first  opportunity  the  ladder  by  which 
it  was  gained,  is  kicked  down.  On  this  same 
occasion,  this  is  more  explicitly  confessed  by 
other  speakers.  Excellent  things  those  same 
Bocieties,  while  occupied  in  laying  the  foun- 
dation of  our  power ; deserving  of  annihila- 
tion, the  moment  it  is  perceived  that,  from 
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the  same  useful  and  so  lately  necessary  in- 
strument, that  same  power  is  exposed  to  feel 
a check. 

Take  warning,  Neapolitans!  take  warning, 
Portuguese  1 for  warniu'r  you  shall  have;  and 
for  your  beacon,  you  shall  have  the  Spanish 
Cortes,  with  Mr.  Goreli  speaking  the  sense 
of  it.  Take  warning — I know  not  whether 
to  say,  Spaniards  ! — for,  alas  ! for  you,  I fear, 
it  is  too  late : unless,  by  favour  of  Spanish 
dispatch,  some  of  the  elements  of  the  La  Isla 
army  should  still  continue  undissolved. 

Still  the  same  division — the  same  most 
sim|)le  and  commodious  division  — of  human 
kind  into  two  classes ; the  good,  those  hy 
whom  our  purposes  are  served ; the  bad,  those 
by  whom  they  are  thwarted  : and,  no  sooner 
is  it  seen  or  thought,  that  the  good  creatures, 
who  till  this  moment  served  our  purposes, 
thwart  them,  than  their  essence  is  changed, 
and  they  arc  hecome  bad  ones.  Yes  : this  is 
the  division  you  may  see  made  by  legitimacy 
all  the  world  over.  Above,  all  excellence  ; 
beneath,  all  depravity.  Such  is  the  arrange- 
ment— the  systematical  arrangement  — of 
which  Despotism  is  the  Liun:eus.  In  the 
English  statute  book,  not  a page  in  which  it 
is  not  assumed  and  acted  upon.  Most  excel- 
lent Majesty  ! O yes  ! most  excellent ; but 
Mo.st  Excellent  in  what?  And  from  Majesty 
down  to  simple  Knighthood  runs  the  scale  of 
excellence. 

Spaniards  ! would  you  wish  to  see  the  dif- 
ference b tween  a despotic  government  and 
an  undespotic  one?  You  shall  see  it  in  few 
words.  It  was  not  made  for  this  purpose;  it 
was  not  made  for  a purpose  ; it  was  made  for 
all  purposes.  Be  this  as  it  may,  if  it  be  ad- 
mitted (the  account  thus  given  of  this  differ- 
ence,) the  sort  of  government  which,  by  this 
law  of  his,  Mr.  Goreli  has  been  endeavouring 
to  estal)li.sh  — and,  I much  fear,  has  ere  now 
established — is  a despotic  one.  Yes:  not- 
withstanding everything  that  is  to  be  found 
in  your  constitutional  code,  a despotic  one, 
'I'he  letter  of  that  code  may  be  left  to  you, 
and  still  the  government  may  be  a despotic 
government. 

Would  it  be  agreeable  to  you,  moreover, 
to  have  at  hand  a test,  by  which  the  partisan 
of  a despotic  government  and  the  partisan 
of  can  undespotic  government,  or  (to  use  a 
more  common  phrase)  a lover  and  a hater  of 
liberty  may  be  distinguished  ? Such  a test 
you  siicall  see  : and  if  you  approve  of  it,  occa- 
sions will  not  be  wanting  for  making  applica- 
tion ofit. 

Time  presses,  space  is  wanting.  The  form 
I give  it  in  must  be  as  compressed  as  possible. 
It  will  not  be  a substitute  to  thinking,  but 
an  excitement.  Be  indulgent : be  expectant : 
I cannot,  in  so  narrow  a space,  do  the  argu- 
ment anything  like  full  justice. 

Sp.aniards ! behold,  then,  the  distinction 
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between  a government  that  is  despotic,  and 
one  that  is  not  so.  In  an  undespotic  govern- 
ment, some  eventual faculty  of  effectual  resist- 
ance, and  consequent  change  in  government, 
is  purposely  left,  or  rather  given,  to  the 
people. 

Not  inconsistent  with  government— on  the 
ontrary,  indispensable  to  good  government, 
is  the  existence  of  this  faculty.  Not  incon- 
sistent ; for  so  experience,  as  you  will  see, 
proves. 

Next  to  nothing  is  the  danger  from  the 
existence,  in  comparison  with  that  from  the 
non-existence  of  this  faculty.  Everywhere, 
and  at  all  times,  on  the  part  of  the  subject- 
many,  howsoever  treated,  exists  the  disposi- 
tion to  obsequiousness.  Birth,  observation 
of  the  direction  taken  by  retvards  and  punish- 
ments, by  praise  and  dispraise,  of  the  habit 
and  language  of  all  around;  — by  the  con- 
currence of  all  these  causes  is  the  disposition 
produced,  and  kept  up. 

To  alter  or  weaken  this  disposition,  in  such 
sort  as  to  produce  revolution  in  government, 
or  considerable  mischief  to  person  or  property 
of  individuals,  nothing  ever  has  sufficed,  or 
ever  can  suffice,  short  of  the  extremity  of 
misrule. 

Upon  this  principle  alone  could,  or  can,  the 
English  revolution  be  justified. 

Upon  this  principle  alone  can  the  like 
change  in  Spain  be  justified. 

No  such  past  change  can  be  justified,  but 
by  a principle  by  which  the  justification  of 
all  future  change  in  like  circumstances  is 
already  made. 

Of  a government  that  is  not  despotic,  it 
is  therefore  the  essential  character  even  to 
cherish  the  disposition  to  eventual  resist- 
aiice.  On  some  other  occasions  you  shall  see 
— such  of  you  as  will  honour  my  pagt's  with 
a glance — how  erfectually  and  pointedly  that 
indispensable  element  of  security  has  been 
cherished ; cherished  by  the  only  govern- 
ment that  stands  upon  a rock— the  govei'ii- 
inont  of  the  Anglo-American  United  Slates. 
Meantime  see  to  this  pur|)Ose  — such,  if  any 
of  you,  as  have  in  hand  the  means  — the 
liberticide  Act  of  Congress,  approved  July  14, 
1798;  not  forgetting  the  marginal  note  in- 
dicating the  glorious  expiration  of  it. 

Instruments  necessary  to  the  existence  of 
such  a disposition,  in  a state  adequate  to  the 
production  of  the  effect,  are  instruction,  exci- 
tation, correspondence.  To  the  understanding 
applies  instruction  ; to  the  will,  excitation  : 
both  are  necessary  to  appropriate  action  and 
correspondent  effect ; instruction  and  exci- 
tation, in  the  case  of  each  individual  taken 
separately ; correspondence,  for  the  sake  of 
concert  amongst  the  number  of  individuals 
requisite  and  sufficient  for  th’.  nrodnetion  iT 
the  ultimate  effect.  Co-extensive  with  the 
instruction  and  excitation  must  be  the  cor- 
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respopdence : and  therefore,  as  far  as  depends 
upon  the  government,  under  the  government, 
if  not  a despotic  one,  will  be  the  facility  al- 
lowed and  afforded  to  correspondence.  Wheir, 
to  a national  purpose,  exertions  on  a national 
scale  are  necessary,  exertions  made  without 
concert  (need  it  be  said)  are  made  without 
effect. 

By  instruction,  excitation,  and  faculty  of 
correspondence  — by  these  three  instruments 
in  conjunction,  and  not  by  any  one  or  two 
of  them  alone  — can  the  national  mind  be 
kept  in  a state  of  appropriate  preparation  — 
a state  of  preparation  for  eventual  resistance. 
It  is  by  the  conjunct  ap()lication  of  all  these 
instruments,  that  minds  are  put  and  kept  in 
a proper  state  of  discipline,  as  bodies  are  by 
the  military  exercise. 

From  this  state  of  full  and  constant  pre- 
paration, result  two  perfectly  distinct,  though 
so  intimately  connected  uses:  — 1.  Effecting 
a change  in  government,  if  ever,  and  when 
necessary ; 2.  In  the  meantime,  preventing, 
or  at  least  retarding,  the  necessity,  by  the 
constant  application  of  a check  to  misrule  as 
applied  to  individual  cases  — to  misrule  in  all 
its  several  shapes. 

Necessary  to  instruction  — to  excitation  — 
in  a word,  to  a state  of  preparation  directed 
to  this  purpose, — is  (who  does  not  see  it?) 
the  perfectly  unrestrained  communication  of 
ideas  on  every  subject  within  the  field  of  go- 
vernment ; the  communiCiitio?i,  by  vehicles 
of  all  sorts  — by  signs  of  all  sorts;  signs  to 
the  ear  — signs  to  the  eye  — by  spoken  lan- 
guage — by  written,  including  printed  lan- 
guage — by"  the  liberty  of  the  tongue,  by  the 
liberty  of  the  writing- t/es/f,  by  the  liberty  of 
the  post-office  — by  the  liberty  of  tlie  press. 

The  characteristic,  then,  of  an  undespotic 
government— in  a word,  of  every  government 
that  has  any  tenable  claim  to  the  appellation 
of  a good  government  — is,  the  allowing,  and 
giving  facility  to  this  communication ; and 
this  not  only  for  instruction,  but  for  excita, 
tion  — not  oidy  for  instruction  and  excitation, 
but  also  for  correspondence  ; and  this,  again, 
for  the  purpose  of  affording  and  kee()iiig  on 
foot  every  facility  for  eventual  resistance  — 
for  re.sistance  to  government,  and  thence, 
should  necessity  require,  for  a change  in  go- 
vernment. 

In  all  this  there  is  nothing  new ; nothing 
that  is  new,  either  in  theory  or  in  practice. 
Look  around  you,  my  friends,  you  will  see  it 
in  theory,  and  at  the  same  time  in  correspon- 
dent practice.  In  the  Anglo-American  United 
States,  everybody  sees  it  is  in  pi’actice.  In 
that  declaration  of  independence,  which  stands 
at  the  head  of  their  constitutional  code,  any- 
body may  see  it  plainly  and  openly  .avowed. 
Not  that  I wish  to  be  understood  as  holding 
up  as  a pattern,  the  logic  of  that  doeuiiient 
But,  at  any  rate,  there  is  thus  much  in  it 
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cf  good  politics.  After  speaking  of  certain 
“ ends,'" — meaning,  beyond  dispute,  though 
not  very  appositely  expressing,  the  greatest 
*jinviness  of  the  greatest  numher,  (a  phrase  for 
which,  upwards  of  fifty  years  ago,  I became 
indebted  to  a pamphlet  of  Dr.  Priestley’s,) 
it  proceeds  to  say — “ Whenever  any  form 
of  government  becomes  destructive  of  these 
ends,  it  is  the  right  of  the  people  to  alter  or 
abolish  it,  and  to  institute  a new  govern- 
ment.” Thus  it  is,  that  in  express  terms,  and 
with  the  most  direct  and  deliberative  inten- 
tion,— thus  it  is,  that  with  discernment  as 
well  as  magnanimity  till  then  unexampled 
— (hat  government — (a  government  under 
which,  daring  the  forty  years  that  it  has 
been  in  existence,  there  has  been  more  feli- 
city— more  undisturbed  tranquillity,  than 
during  tiie  same  period  under  any  other,) 
that  government,  let  it  never  be  out  of  your 
minds,  has,  with  its  eyes  open,  and  with  its 
own  hands,  laid  the  foundation  of  eventual 
resistance  to  itself.  Even  in  England,  even  in 
the  records  of  the  English  parliament,  may- 
be seen  something  of  a show  of  it.  At  the 
time  of  the  revolution,  those  who  bore  a part 
in  that  change  saw  their  convenience  in  hold- 
ing a sort  of  language  from  which  the  same 
conclusion  was  drawn  ; namely,  that  a state 
of  things  had  at  that  time  already  taken  place, 
and  was  therefore  capable  of  taking  place, — 
was  then  in  contemplation,  and  therefore 
might  and  ought  to  be,  upon  occasion,  taken 
again  into  contemplation  — in  which  it  might 
be  right  that  the  people  should  take  the 
government  into  their  own  hands ; an  ope- 
ration which,  of  course,  could  not  be  per- 
formed without  resistance  to  the  government 
then  in  existence.  The  logic,  indeed,  was  in 
this  case  still  worse  than  in  the  American 
case.  For  a falsehood  was  asserted : and 
that  a notorious  one  ; namely,  that  the  king 
had  entered  into  a contract  with  the  people  : 
whereas,  to  the  perfect  knowledge  of  all 
who  said  he  had,  he  had  never  done  any  such 
thing : that  having  entered  into  such  con- 
tract, he  hafl  broken  it : and  that  by  so  doing 
he  had  abdicated  the  government : while,  as 
everybody  knows,  he  was  clinging  to  it  with 
all  his  might.  Thus  (as  may  be  seen  in  their 
journals)  said  the  House  of  Commons  : and 
thus,  after  kicking  against  the  lie  in  vain, 
said  at  length  the  House  of  Lords.  The  lie 
was  the  work  of  lawyers  ; for  without  a lie 
in  his  mouth,  an  English  lawyer  knows  not 
how  to  open  it.  But  though  being,  as  it  was, 
an  untruth,  the  antecedent  in  this  argument 
was  unable  to  give  any  just  support  to  its 
consequent,  or  to  anything  else  ; the  conse- 
quent was  in  itself  good : and  in  that  we 
have  all  that  is  to  the  present  purpose. 

So  much  for  the  difference,  or  distinguish- 
ing criterion,  between  a free  government  (or, 
to  speak  more  clearly  though  less  familiarly,) 
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a non-despotic  government,  and  a despotic 
one. 

Now  for  the  promised  test,  by  which,  when 
applied  to  a man,  it  may  be  seen  whether  the 
government  he  means  to  give  bis  support  to 
is  of  the  one  sort  or  of  the  other.  Put  to  him 
this  question. — Will  you,  sir,  or  will  you  not, 
concur  in  putting  matters  on  such  a footing, 
in  respect  to  the  liberty  of  the  press,  and  the 
liberty  of  public  discussion,  that,  at  the  hands 
of  the  persons  exercising  the  powers  of  go- 
vernment, a man  shall  have  no  more  to  fear 
from  speaking  and  writing  against  them,  than 
from  speaking  and  writing  /hr  them  ? If  his 
answer  be  ges,  the  government  he  declares  in 
favour  of,  is  an  undespotic  one  ; if  his  answer 
be  no,  the  government  he  declares  in  favour 
of,  is  a despotic  one  : if  yes,  his  principles  as 
to  this  matter,  are  those  of  the  Anglo-Ame- 
rican United  States,  and,  as  you  will  see,  if 
you  have  not  seen  already,  those  of  the  Spa- 
nish  constitutional  code:  if  no,  they  are  those 

of , and  of  the  Emperor  of 

Morocco. 

Various  are  the  modifications  of  which 
meetings  for  the  purpose  of  political  discus- 
sion are  susceptible.  All  of  them  are  more  or 
less  contributory  to  both  purposes  at  once  — 
to  instruction  and  to  excitation  ; but  some 
of  them  are  more  particularly  suitable  to  the 
one  purpose,  others  to  the  other  : some  have 
more,  some  less,  of  the  colour  of  dangerous- 
ness upon  the  face  of  them.  If,  at  the  expense 
of  general  utility,  particular  anxieties  were 
to  be  conceded  to — if  a door  were,  in  that 
case,  found  necessary  to  be  left  open  to  com- 
promise, it  might  be  worth  while  to  bring  to 
view  the  circumstances  by  which  these  se- 
veral modes  of  communication  stand  distin- 
guished : it  might  be  worth  while  to  propose 
this  or  that  succedaneum,  by  which  the  anx- 
ieties might  be  calmed,  without  quite  so  costly 
a sacrifice,  as  the  sacrifice  of  bberty  on  the 
altar  of  despotism. 

But  Mr.  Goreli  is  inexorable:  the  principle 
he  has  displayed  excludes  all  compromise 
Whenever  he  sees  either  excitation  or  in- 
struction, there  he  sees  an  enemy.  Meetings? 
Oh  yes  — in  any  number,  and  everywhere. 
Meetings  ? Oh  yes  : but  on  what  terms  ? on 
condition  of  their  being  everywhere  under 
the  yoke  of  a licence  — on  condition,  that  is 
to  say,  that,  on  all  occasions,  the  instruction 
and  the  excitation  shall  be  all  on  one  side ; 
all  on  one  side,  and  that,  of  course,  the  side 
of  the  ruling  few  — the  side  which  calls  for 
passive  obedience  and  non-resistance  — the 
side,  in  a word,  that  stands  in  constant  op- 
position to  the  only  side,  on  which  it  is  in 
the  nature  of  the  case  that  they  should  be  of 
any  use. — to  the  only  purpose  for  which  they 
are  in  demand. 

Not  but  that  in  all  this  Mr.  Goreli  is  per- 
fectly consistent ; nothing  can  be  more  so. 
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The  government  he  has  in  view — the  govern- 
ment, the  establishment  of  which  is  the  object 
of  these  bis  endeavours,  is  of  the  despotic 
species.  Spaniards  1 see  whether  I do  him 
wrong; — see  whether  the  object  of  these  his 
endeavours  be  not  to  exclude  all  possibility 
of  change,  unless  it  be  such  as  the  people, 
seeing  it  to  be  for  the  interest  of  their  rulers, 
and  against  theirs,  would,  if  left  at  liberty, 
manifest  their  disapprobation  of;  — see  whe- 
ther it  be  not  to  exclude  from  misrule,  how 
consummate  soever,  all  means,  and  thereby 
all  possibility  of  correction  — from  misery, 
how  excruciating  soever,  all  possibility  of 
relief. 

Not  yet  has  he  proposed  the  abolition  of 
election  meetings  in  their  earliest  stage  — of 
those  meetings  of  the  subject-many  in  all 
their  number,  and,  to  outward  appearance,  in 
all  their  force.  No : nor  is  any  such  change 
needful  for  the  accomplishment  of  his  pur- 
poses. Destitute  of  that  necessary  mental 
discipline  which  has  just  been  brought  to 
view  — strangers  to  all  instruction,  to  all 
excitation,  to  all  political  correspondence  — 
meeting,  the  electors  will  meet  and  act  like 
puppets,  obsequious  to  this  or  that  official 
showman’s  hand.  At  the  time  of  giving  their 
votes,  the  code  itself  inhibits  all  discussion, 
and  with  it  all  instruction  and  excitation  : 
and  now  it  is  that  Mr.  Goreli,  coming  upon 
them  with  this  law  of  his,  deprives  men  of 
all  other  opportunities  of  learning  the  mental 
exercise  — that  instrument  of  independence 
by  which  alone  the  man  is  distinguished  from 
the  puppet. 
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On  the  Liberty  of  Public  Discussion  in  Free 
Meetings — Continuation  from  Letter  II. 

Spaniards  ! I continue.  — The  subject  is  of 
too  great  importance  to  be  dismissed,  while 
the  mass  of  documents  with  which  it  has  fur- 
nished me,  remains  in  any  part  unexamined. 
In  my  last  you  had  some  remarks  of  mine  on 
the  proposed  law  itself  — “ the  law  regarding 
public  societies,”  as  proposed  to  the  Cortes 
on  the  21st  September  by  Mr.  Goreli,  in  the 
name  of  the  commission  charged  with  that 
subject ; those  remarks  being  followed  by 
some  others  of  mine  on  a speech  of  that  same 
honourable  gentleman,  which,  though  deli- 
vered so  long  before  as  the  4th  of  that  same 
month,  exhibits  the  considerations  which,  in 
the  character  of  reasons,  had  been  employed 
by  him  to  pave  the  way  for  the  reception  of 
this  same  proposed  law. 

On  that  same  occason,  namely,  that  of  Sep- 
tember 4th,  I see  exhibited,  for  that  same 
purpose,  reasons  from  two  other  public  func- 
tionaries ; viz.  one  of  the  king's  seven  mi- 
II. 


2135 

nisters  — the  minister  of  the  colonies  (so  I 
see  him  styled)  and  Count  Toreno,  then  and 
now  a member  of  the  Cortes,  and  since  then 
president, 

I begin  ivith  the  Minister  of  the  Colonies. 
By  this  olbcial  name  I find  him  designated, 
and  not  by  his  proper  name.  This  mode  of 
designation  is  a real  relief  to  me.  It  would 
have  been  no  small  one,  to  have  found  Mr. 
Goreli  thus  anonymous.  This  relief  is,  with 
great  prudence,  provided  for  debaters  by  the 
tactics  of  the  English  parliament.  The  sound 
of  a man’s  name,  from  the  mouth  of  an  anta- 
gonist, whose  utmost  powers  are  at  that  mo- 
ment put  to  the  stretch  in  the  endeavour  to 
sink  his  reputation,  is  a cause  of  irritation 
against  which  neither  habit  nor  philosophy, 
nor  both  together,  can  sufficiently  arm  his 
patience. 

Next  in  order  to  the  proposer  of  the  pro- 
posed law,  to  which,  at  the  end  of  seventeen 
days,  this  debate  gave  rise  — next  in  order 
in  the  debate  to  Mr.  Goreli,  but  much  more 
abundant  (as  will  be  seen)  in  length  and  de 
tail,  comes  the  so  happily  unnamed  minister 
of  the  colonies. 

1.  He  too  is  “anxious” — manifestly  not 
less  anxious  than  Mr.  Goreli — “ that  every 
Spaniard  should  enjoy  full  liberty.”  Yes  i 
but  what  sort  of  full  liberty  ? That  sort,  of 
course,  which  is,  or  is  to  be,  “ founded  on  the 
law.”  On  the  law?  Good.  But  on  what 
law  ? On  that  which  we  have  seen  already  . 
on  the  law,  which,  in  embryo,  that  repre- 
sentative of  the  people,  and  this  minister  of 
the  king,  bore  each  of  them,  in  his  breast ; 
the  law  which  I had  to  lay  before  you  in  my 
last : the  very  proposed  law  by  which,  as  you 
have  seen,  that  same  full  liberty  is  proposed 
to  be  so  fully  destroyed. 

2.  Notwithstanding  such  anxiety,  the  an- 
xious gentleman  “ could  not  admit  the  ex- 
istence of  political  associations  without  de- 
pendence on  the  government,  and  without 
responsibility  of  their  members.”  Could  not 
admit  of  this  ? No  : that  I will  be  bound  for 
him  he  could  not : just  as  little  as  I myself 
could,  were  I in  his  place.  But  what  is  this 
to  the  purpose  ? As  much  as  if  he  said  he 
could  not  admit  of  rape  or  robbery.  But  his 
inability  to  admit  of  rape  and  robbery  could 
not  have  afforded  a passport  to  an  insinua- 
tion which,  if  produced  in  the  shape  of  a 
direct  assertion,  would  have  been  seen  to 
have  been  as  completely  groundless  as  it  was 
false  ; it  would  not  have  afforded  a passport 
to  the  assertion  : no,  nor  so  much  as  a cover 
to  the  falsity  of  it.  What ! by  meeting  and 
talking  together — let  the  subject  of  their  talk 
be  ivhat  it  will,  in  a room  or  out  of  a room, 
in  any  number,  small  or  great — do  a company 
of  unarmed  men  become,  or  it  is  possible  they 
should  fancy  themselves  to  be,  mdep .ndeni 
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of  the  government  under  which  they  thus 
meet  ? independent  of  that  same  government, 
and  exempt  from  being  “ responsible”  to  it  ? 
Any  one  of  the  societies  in  question,  on  any 
charge  of  specific  delinquency,  — would  an 
officer  of  justice  have  found  any  greater  diffi- 
culty in  obtaining  entrance  into  it,  than  if 
the  subject  of  their  conversation  had  been 
confined  to  plays  or  bull  leasts? 

3.  The  candour  of  this  faithful  servant  of 
his  Majesty  is  truly  admirable : not  less  so 
than  that  of  the  representative  of  the  people. 
" I know  well,”  he  added,  says  the  report, 
“ I know  well  that  these  associations  owe 
their  origin  to  a laudable  object." 

4.  “ And  that  to  them,"  continues  the 
speech,  “ we  owe  the  acquisition  of  the  good 
we  enjoy."  Is  it  in  the  power  of  words  to 
wind  up  candour  to  a higher  pitch?  But,  my 
friends,  you  have  seen  already  what  is  at  the 
bottom  of  it. 

Such  being  the  grounds  made  for  gratitude, 
see,  in  the  next  place,  the  grounds  made  for 
annihilation,  in  proof  of  gratitude. 

5.  “ But  the  means,”  it  continues,  “ which 
have  been  employed  to  acquire  it”  (to  acquire 
that  same  good,)  “far  from  being  conducive 
to  its  preservation,  would  be  the  great  ob- 
stacle to  its  consolidation.”  Well : here  is 
assertion ; and  assertion  directly  to  the  point : 
this  is  the  very  thing  which,  to  afford  a jus- 
tifying reason  for  the  proposed  law,  required 
to  be  proved.  But  the  proof,  where  is  it?  Go 
on  a little  further,  and  you  will  see  — if  not 
a proof,  that  which  it  has  been  gentlemen’s 
endeavour  to  cause  you  to  accept  for  proof. 
As  to  probable  mischief,  in  any  determinate 
shape,  not  any  the  slightest  attempt  is  made 
to  prove  it.  Instead  of  listening  to  a proof, 
what  he  depends  upon  your  doing  is,  the 
taking  the  thing  for  granted,  without  so  much 
as  an  attempt  at  proof.  Why  no  such  attempt? 
For  a perfectly  plain  reason : because  success 
was,  in  every  eye,  impossible. 

But  if  no  such  proof  was  brought  by  him 
(and  you  will  see  whether  there  was  any,) 
mind  the  logic  of  this  his  argument.  By  these 
societies  it  is  that  all  the  good  that  has  been 
done,  has  been  done.  Till  this  moment,  by 
these  same  societies,  nothing  but  good  has 
been  done.  Now  for  the  conclusion  — left  as 
it  is  to  be  collected  from  the  proposed  law : 
therefore,  says  this  conclusion,  by  these  same 
societies,  if  suffered  to  subsist,  nothing  will 
be  done  but  what  is  bad,  — absolutely  bad,  or 
at  least,  when  weighed  against  the  good,  pre- 
ponderately  bad,  in  future. 

But  he  does  not  end  here.  For  now  comes 
a tissue  of  irrelevancies,  in  which,  in  virtue 
of  the  confusion  in  which  it  promised  to  in- 
volve men’s  minds,  be  evidently  puts  his  trust. 
Mark  well  the  suspicions  which  by  means 
of  it  he  seeks  to  infuse  into  them  : mark 
whether  for  any  of  these  suspicions  he  has 
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been  able  to  make  so  much  as  the  smallest 
ground. 

6.  “ MT.at  comparison  is  there,”  continues 
the  speech — “ wdiat  comparison  is  there  be- 
tween individual  liberty,  and  that  which  may 
be  arrogated  to  themselves  by  permanent 
juntas,  with  peculiar  constitutions,  secret 
sittings,  dignities,  offices,  and  funds  ?” 

“ What  comparison  ?”  What  means  he  by 
comparison  ? What  has  it  to  do  u'ith  the 
question  ? Who  ever  made  any  such  com- 
parison ? If  there  were  any  meaning  to  the 
word,  these  are  the  questions,  by  the  answers 
to  which  it  might  be  brought  to  light.  But 
meaning  it  has  none.  If  individual  liberit/  ' 
must  be  spoken  of,  that  which  the  societies 
in  question  had  been  doing  with  it  uas,  the 
applying  it  to  that  constitutional  purpose,  of 
the  goodness  of  which  his  testimony  has  been 
so  explicit. 

Does  he  think,  by  this  question  — does  he 
think  to  make  you  believe,  that  by  preventing 
you  from  meeting  in  societies  with  these  good 
things  in  them,  no  restraint  upon  your  indi- 
vidual libertg  will  be  imposed  ? If  not,  then 
by  what  else  can  any  restraint  be  imposed 
upon  it  ? Mistake  me  not,  my  friends,  so  far 
as  to  suppose  me  passing  condemnation  on  a 
law,  as  some  have  done,  on  no  other  ground 
than  that  of  its  being  a restraint  upon  indi- 
vidual liberty  : it  is  only  by  being  such,  that 
laws  can  be  laws. 

Putting  aside  these  inanities,  in  the  pro- 
duction of  which  there  is  no  saying  in  what 
degree  the  reporter  and  the  translator  may 
not  have  had  their  share  — putting  aside  these 
debatable  points,  let  us  take  up  the  argu- 
ment : — it  is  this. 

“ The  societies  in  question  have  in  them- 
selves permanent  juntas,  with  peculiar  con- 
stitutions, secret  sittings,  dignities,  offices, 
and  funds.”  Here  w'e  have  the  antecedent. 
Therefore,  says  he,  they  would,  if  suffered 
to  exist,  “ be  the  great  obstacle  to  the  con- 
solidation ...  of  the  good  w'c  enjoy.”  Here 
we  have  the  consequent. 

Here,  then,  we  have  .so  many  elements,  of 
an  unnamed  something,  by  the  instrumen- 
tality of  w'hich,  the  mischief  to  which  he  thus 
makes  allusion  would,  but  for  his  remedy 
(he  would  have  you  to  think)  be  produced. 
To  this  unnamed  and  undescribed  something, 
by  which  such  prodigious  effects  would  have 
been  produced,  I will,  under  correction,  for 
the  purpose  of  considering  whether  it  be  in 
the  nature  of  the  case  that  it  should  be  com- 
posed of  such  elements,  any  or  all  of  them, 
give  the  name  of  power:  political  power,  if 
of  itself  the  name  of  power  be  not  sufficiently 
explicit. 

I beg  his  pardon.  Looking  out  for  sub- 
stantial political  meaning,  I have  overlooked 
that  which  is  presented  by  grammatical  rules. 
True  it  is,  that  for  its  indisputable  proper 
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grammatical  antecedent,  i\\Q  relative  pronoun- 
adjective  “ that"  has  the  noun-substentive 
**'liberty,"  as  modified  by  its  noun-adjective 
**  individual."  But  it  was  by  my  too  good 
opinion  of  his  logic,  that  my  attention  was 
then  called  oflf  from  his  grammar.  “ What 
comparison  is  there  between  individual  liber- 
ty?” says  he— (he  means  individual  liberty  at 

Jarge) “ what  comparison  between  it,  and 

that  which  may  be  arrogated,”  &c.  ? — What 
comparison  ? My  answer  is,  that  comparison 
which  there  is  between  a genus,  and  a spe- 
cies of  that  same  genus : if  by  comparison  he 
means  relation  — as  I suppose  he  does,  if  he 
means  anything — taking  this  for  his  mean- 
ing, his  argument  stands  thus : — “ In  your 
opinion,”  says  he,  speaking  to  the  Cortes  — 
“ in  your  opinion,  all  restraints  upon  indivi- 
dual liberty  are  bad  things.”  And  so  they  are 
in  mine.  But  it  does  not  follow,  that  a re- 
straint upon  this  individual  liberty  which  I 
am  restraining,  is  a bad  thing  : for  a restraint 
upon  individual  liberty  in  this  shape,  is  not 
a restraint  upon  individual  liberty  in  any 
shape. 

But,  putting  aside  nonsense,  and  deter- 
mined to  have  sense  to  argue  with  if  possible, 

I put  aside  individual  liberty,  and  return  to 
the  word  power : political  power. 

As  to  this  matter, — power,  and  that  pure 
from  all  responsibility,  and  from  all  depen- 
dence on  the  government, —this  is  wliat, 
according  to  him,  these  societies  were  thus 
arrogating  to  themselves. 

The  essence  of  this  sophistry  consists  in  a 
name  — in  the  name  given  by  him  to  the  one 
first  mentioned  by  him  of  these  his  pretended 
elements  of  “ independent”  and  “ irrespon- 
sible” power,  arrogated  to  themselves,  if  you 
will  believe  him,  by  these  societies.  Perma- 
nent Juntas  is  the  name  he,  on  this  occasion, 
gives  to  them.  For  what  purpose  ? I answer 
(as  you,  many  of  you,  cannot  but  have  an- 
swered already,)  for  the  purpose  of  assuming 
as  proved,  and  causing  you  to  regard  as  al- 
ready proved,  the  very  thing  which  he  was 
professing  to  prove  : and  thus  causing  you  to 
regard  as  proved,  that  which  neither  by  him  had 
been,  nor  by  anybody  else  could  be,  proved. 
In  your  cci.stitutional  language.  Junta  is  a 
name  given  to  societies  by  which  power  is 
really  exercised : Junta  is  a name  which  I 
have  observed  given  to  societies,  by  which, 
for  a time,  even  the  supreme  power  in  the 
state  has  been  exercised.  In  the  ambiguity 
of  this  appellative  — in  the  misrepresentation 
conveyed  by  the  use  here  made  of  it  — con- 
sists the  sophism,  in  which  the  main  strength 
of  his  argument  lies.  This  irrelevant  sense  I 
set  aside — what,  in  its  original  sense,  means  1 
“ Junta?”  A set  of  men  who,  for  any  pur-  i 
pose  whatsoever,  are  joined  together.  This  is  1 
its  generical  ind  widest  sense.  But,  by  omis-  | 
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sion  or  abridgment,  it  has  come  to  be  used 
moreover  in  a limited  sense — in  that  limited 
sense  in  which  it  designates  a set  of  men 
joined  together  for  the  purpose  of  exercising 
power.  In  this  one  word,  then,  behold  here 
the  whole  strength  of  his  argument  — of  this 
argument  which  he  thus  insinuated — and  for 
the  absurdity  of  which  he  seeks  a cover  in 
the  use  he  makes  of  this  ambiguous  word. 
The  persons  in  question  are  joined  together; 
therefore,  they  are  joined  together  for  the 
exercise  of  power,  and  that  power,  as  he  had 
before  insinuated,  “ independent”  and  “ irre. 
sponsible.” 

Still  there  remains  the  word  permanent. 
If,  by  constituting  themselves  juntas,  the 
societies  in  question  did  not  constitute  them- 
selves “ juntas  arrogating  to  themselves  power 
independent  of  government,  and  irresponsible," 
let  us  see  whether  they  did  so  by  constituting 
themselves  permanent  juntas.  A junta  which, 
after  meeting  once,  has  not  met  a second  time, 
has  not  been  a permanent  junta.  But  a junta 
which,  after  meeting  once,  has  met  a second 
time,  has  been  a permanent  junta.  This  in- 
deed has  been  but  a small  degree  of  perma- 
nence . it  has  been  even  the  very  smallest 
degree  ; but  still  it  has  been  permanence : and 
whether,  by  the  smallest  degree  of  perma- 
nence having  place  in  a junta  whicli,  at  its 
first  meeting,  arrogated  to  itself  no  power, 
any  power  is  arrogated,  any  one  may  be  left  to 
judge.  And  so,  if  instead  of  two  meetings, 
it  has  bad  two  thousand. 

As  to  “ peculiar  constitution,  funds,  and 
offices,"  to  say  of  these  societies  that  they 
had  these  things,  is  nothing  more  than  to  say 
that  they  were  societies. 

2.  " Peculiar  Constitution." — If  the  society 
have  an  object,  be  that  object  ever  so  per- 
fectly innoxious,  some  mark  or  other  must 
the  society  have  to  express  the  object,  and 
to  distinguish  the  members  of  the  society 
from  the  same  number  of  men  taken  at  ran- 
dom as  they  pass  along  the  street;  as  also 
from  other  societies,  whatever  these  may  be. 
Having  this,  every  society  must,  on  pain  of 
not  being  a society,  have  a peculiar  consti- 
tution. Here,  then,  the  riglit  honourable 
gentleman  sees  that  element  of  independent 
power  W'hich  he  calls  peculiar  constitution. 

3.  “ Funds.” — If,  in  the  society,  a memo- 
randum is  to  be  made  of  anything  that  has 
passed,  — it  follows,  that  for  making  the  me- 
morandum there  must  be  pen,  ink,  and  paper, 
or  something  equivalent.  But  neither  pen, 
nor  ink,  nor  paper,  are  to  be  had  for  nothing. 
Here,  then,  the  right  honourable  gentleman 
sees  the  element  of  independent  power  called 
funds. 

4.  Offices:  — collector's,  treasurer's,  re- 
ceiver's, secretarifs,  president's. — If  to  obtain 
the  purchase-money  for  the  pen,  ink,  and 
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paper,  a quarto  from  each  member  be  reqiii- 
eite,  and  the  quartos  are  not  all  paid  at  the 
^ame  moment,  here  must  be  a Collector;  if 
there  be  any  person  by  whom  the  money, 
when  collected,  is  kept  till  it  is  employed  in 
the  purchase,  here  we  have  a Treasurer : if 
there  be  any  person,  who  receives  it,  or  any 
part  of  it,  on  its  way  from  the  collector  to  the 
treasurer,  here  we  have  a Receiver-,  if  there 
be  any  person  whose  more  particular  business 
it  is  to  make  use  of  the  pen,  and  ink,  and 
paper,  for  taking  the  memorandums,  or  for 
any  other  purpose,  heretve  have  a Secretary : 
if  there  be  any  person  whose  more  particu- 
lar business  it  is  to  prevent  disorder  in  the 
conversation,  here  we  have  a President:  if 
neither  these  nor  any  other  denominations 
are  employed,  the  functions  are  not  the  less 
exercised.  Here,  and  in  most  formidable 
abundance,  the  right  honourable  gentleman 
sees  the  element  of  independent  power  called 
Offices. 

5.  Dignities What  the  dignities  may  have 

been,  which  the  right  honourable  minister 
had  in  view,  I cannot  pretend  to  say.  In  the 
four  preceding  articles,  I have  indicated  so 
many  ingredients  necessary  to  the  composi- 
tion of  every  society  for  public  discussion,  be 
the  topic  what  it  may,  on  pain  of  its  not  be- 
ing a society.  Of  dignities,  this  is  more  than 
I can  pretend  to  say,  without  the  help  of  a 
distinction.  If,  and  in  so  far  as  the  office, 
be  it  what  it  may,  is  regarded  as  a mark  of 
illustration,  causing  the  owner  of  it,  as  such, 
to  be  regarded  with  more  respect  than  if  he 
were  not  so, — on  this  supposition,  indeed, 
so  many  offices,  so  many  dignities. 

All  this  while,  true  it  is,  for  aught  I can 
pretend  to  say,  in  this  or  that  society  there 
may  have  been  this  or  that  individual,  bear- 
ing or  not  bearing  an  office  — there  may  have 
been  one,  or  even  more,  by  whom,  at  the 
desire  of  the  rest,  this  or  that  mark  of  illus- 
tration has  been  possessed.  But  with  regard 
to  the  present  purpose,  by  any  such  mark  of 
illustration  how  is  the  case  varied  ? If  by 
the  possession  of  it,  so  it  w'ere  that  a man  pos- 
sessed anything  that  could  be  called  power, 
the  persons  over  whom,  and  in  relation  to 
whom,  it  was  exercised,  would  be  the  mem- 
bers of  the  society  : but  even  over  them,  how 
is  it,  that  by  the  bare  possession  of  this  dig- 
nity, whatever  it  be,  anything  that  can  be 
called  power  is  or  can  be  exercised  ? It  can- 
not, then,  give  power  even  when  applied  to 
them : how  much  further,  then,  must  it  not  be 
from  giving  any  such  thing,  when  applied  to 
anylKMly  else  ? Here,  however,  may  be  seen 
all  that  the  right  honourable  gentleman  has 
for  his  element  of  independent  power  called 
dignities. 

6.  Secret  Sittings.  — As  little  do  I know  — 
and  1 care  almost  as  little  as  I know — whe- 
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ther,  in  the  instance  of  any  one  of  the  socie- 
ties by  which  such  alarms  were  produced 
in  so  many  right  honourable  breasts,  there 
were  any  sittings  that  could  with  propriety 
be  called  secret.  Here,  however,  a distinction 
requires  to  be  made  : not  a little  depends 
on  the  circumstance  of  time  — relative  time. 
Secresy  imports  fear  : it  is  even  conclusive 
evidence  of  it.  Where  the  secresy  has  for 
its  accompaniment  a design,  whether  good  or 
bad,  it  at  any  rate  imports  fear  of  miscarriage, 
supposing  that  known  which  is  endeavoured 
to  be  kept  secret.  Now  then,  if  it  was  only 
while  the  society  in  question  was  engaged 
in  the  pursuit  of  the  object  which  he  had  in 
view  w'hen  he  wiis  honouring  it  with  the  epi- 
thet of  “ laudable,"  it  was  while  they  were 
engaged  in  the  endeavour  to  free  him  as  well 
as  themselves  from  the  yoke  of  that  oppres- 
sive power,  to  which  that  milder  power,  in 
the  exercise  of  which  he  is  bearing  a part, 
and  which  he  is  making  this  use  of,  has  suc- 
ceeded. On  this  supposition,  the  secresy  bad 
for  its  cause  fear  of  oppression,  fear  of  being 
oppressed  by  the  hands  which  were  at  the 
same  time  inspiring  him  with  the  same  fear. 
On  the  other  hand,  if  the  time  was  no  other 
than  that  during  which  the  power  was  wield- 
ed by  him  and  those  with  whom  he  acts,  the 
fear  had  for  its  object  oppression  by  the  hand 
of  himself  and  colleagues.  If,  then,  during 
this  latter  period,  any  such  secresy  in  the  sit- 
ting of  any  society  for  political  discussion  had 
place,  the  secresy  having  necessarily  fear  for 
its  cause  — this  being  supposed,  if  1 were  to 
learn,  that  of  that  fear  he  had  been  the  object, 
and  his  conduct  the  source, — if  I were  to 
learn  this, — judging  him  from  all  I know  of 
him,  which  is  this  speech,  and  the  proposed 
law  in  the  support  of  which  it  W’as  employed, 
— my  wonder,  I must  confess,  would  not  be 
great.  On  the  one  supposition,  he  inflicts 
punishment  for  benefits  received  by  him  ; on 
the  other  supposition,  he  first  makes  the 
crime,  and  then  punishes  it. 

Be  this  as  it  may  — supposing  him  really 
alarmed,  and  the  secre.sy,  and  nothing  but 
the  secresy,  the  object  of  his  alarm,  the  way 
to  quiet  it  w'as,  to  put  an  end  to  the  secresy. 
But  his  object  was,  not  the  putting  an  end 
to  the  secret  sittings  of  the  societies,  but  the 
putting  an  end  to  the  societies  themselves  : 
and  this  his  proposed  law  but  too  sufficiently 
proves.  His  object  was  the  putting  an  end 
to  all  societies  in  which  any  such  “ indivi- 
dual liberty”  should  be  exercised,  as  that  of 
representing  his  measures  and  designs  in  any 
such  light  as  that  in  which  they  have  pre- 
sented themselves  to  the  eyes  of  an  impartial 
observer,  viewing  them  at  this  distance.  For, 
of  everything  of  that  sort,  the  tendency,  how 
faint  soever  — the  tendency,  if  it  has  any,  is 
to  oppose  an  “ obstacle  ” to  what  he  calls 
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" the  consolidation  of  the  good  ” of  which  he 
and  his  colleagues  are  in  the  enjoyment  — the 
good  of  which,  hy  the  means  that  you  have 
here  a sample  of,  they  are  thus  labouring  for 
the  increase. 

“ All  these  criticisms,”  some  will  be  for- 
ward enough  to  say  — “ all  these  criticisms 
are  minute  and  trifling:  criticisms  on  logic, 
criticisms  on  grammar  : mere  criticisms  upon 
words.”  Yes:  considered  merely  in  them- 
selves, and  without  regard  to  the  result  in- 
dicated, they  are  as  trifling  as  you  please. 
But  if  the  result  be  regarded,  few  things  can 
be  further  from  being  trifling.  For  the  result 
indicated,  — is  it  not  that  the  functionaries 
in  question  had  for  their  object  the  substitu- 
tion of  a despotic  government  to  the  indespo- 
tic  government,  of  which  your  Constitutional 
Code  affords  so  well-grounded  a promise?  — 
that  they  were  not  themselves  in  an  error, 
but  occupied  in  the  endeavours  to  deceive 
their  colleagues,  and  to  deceive  you?  — and 
that  in  this  design  it  was,  that  they  wove 
and  employed  this  web  of  sophistry,  which, 
otherwise  than  by  such  verbal  criticisms,  the 
nature  of  the  case  did  not  allow  to  be  un- 
ravelled ? 

Gratified,  my  friends — most  sincerely  gra- 
tified should  1 be,  to  find  these  my  remarks 
as  groundless  as,  in  my  present  view  of  it, 
that  conduct  is  to  which  you  have  been  seeing 
them  thus  sincerely  and  anxiously,  howsoever 
mistakenly,  applying  themselves. 

My  friends,  1 have  not  yet  quite  done  with 
this  proposed  law  and  its  supporters.  The 
messenger  presses.  But  even  already  I can 
venture  to  propose  two  subjects  for  your  con- 
sideration : — Whether,  under  a government 
professing  not  to  be  despotic,  a law  more 
mischievous  in  its  complexion  as  well  as  ten- 
dency  was  ever  proposed : and  whether  any 
law  could  be  proposed  on  grounds  more  con- 
summately frivolous. 

Looking  for  the  authority  of  example  to 
supply  the  deficiency  of  reason,  the  right  ho- 
nourable gentleman  gives  yon  an  account  of 
England.  A more  complete  misrepresentation 
has  not  been  often  given.  This  I hope  to  show 
you  in  my  next. 

LETTER  IV. 

On  the  Liberty  of  Public  Discussion  in  Free 

Meetings — Continuation  of  the  subject  from 

Letter  III, 

Sp.\niards  1 I continue,  and  (I  hope)  con- 
clude  In  my  last  on  this  subject,  I left 

unexamined  so  much  of  the  speech  of  the 
Minister  of  the  Colonies  as  regards  England: 
this  together  with  the  speech  that  bears  the 
respected  name  of  the  Conde  de  Toreno:  — 

“ In  representative  governments,”  adds 
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the  Minister  of  the  Colonies — “ England,  for 
instance,  there  are  also  societies;  but  they 
meet  for  one  determined  object,  and  when 
that  is  finished,  they  are  dissolved.  But  per- 
manent societies  are  unknown,  unless  autho- 
rized by  the  law',  and  when  they  have  this 
character,  the  government  will  be  the  first 
to  support  them.” 

1.  “ In  representative  governments,”  says 
he  — “ England  for  instance.”  But  why  take 
England  for  his  instance  ? Spaniards,  I will 
tell  you.  Because,  if  it  be  the  object  of  a 
minister  to  put  or  keep  in  the  condition  of  a 
despotic  one,  the  government  of  which  he 
forms  a part,  England,  with  its  government, 
is  the  country  which,  at  this  moment,  will 
in  a more  particular  manner  suit  his  purpose. 
Oh  yes  : it  will  give  him  a model,  and  as 
complete  and  serviceable  a one  as  if  he  him- 
self had  the  making  of  it. 

England  a representative  government  in- 
deed ! Oh  yes,  that  it  is.  But  a represen- 
tive  of  what  ? of  the  people  ? No  : but  of 
the  Monarch  and  of  the  House  of  Lords.  For 
in  this  government,  divided,  as  the  supreme 
power  of  it  is,  into  three  branches — the  con- 
currence of  which  is  necessary  indeed,  but  at 
the  same  time  sufficient  for  every  considerable 
permanent  measure, — the  Monarch  alone  has 
one  branch  ; the  Lords’  House  another  ; the 
Commons’  House  the  third.  This  being  the 
state  of  things,  if  by  the  representative  go- 
vernment he  means  a government  containing 
in  it  a branch  in  which  the  people  are  repre- 
sented, — in  the  English  government  there  is 
no  such  branch.  For  in  that  last-mentioned 
House,  little  less  than  a majority  of  those 
who  have  a right  to  sit  in  it,  are  seated  either 
by  the  Monarch  or  by  some  member  of  the 
House  of  Lords; — one  Lord,  for  example, 
seats  nine  Members ; and  an  overwhelming 
majority  is  composed  of  men  seated  by  indi- 
viduals whose  particular  interest,  complete- 
ly identified  as  it  is  with  the  joint  sinister 
interest  of  the  Monarch  and  the  Lords,  is  de- 
cidedly and  inexorably  hostile  to  the  interest 
of  the  great  body  of  the  people.  'I'hus  it  is 
as  to  those  who  have  a right  to  sit : but  as  to 
those  who  on  the  several  occasions  actually 
sit,  the  disproportion  is  always  much  greater : 
for,  even  of  the  few  who  might  be  honest  if 
they  were  not  idle,  the  greater  part  are,  on 
each  occasion,  kept  from  being  honest  by 
their  idleness.  Nor,  when  they  do  sit,  do 
they  sit,  any  of  them,  but  in  the  atmosphere 
of  a corruptive  influence,  by  which  their  par- 
ticular interest  is  identified  w'ith  the  particu- 
lar and  sinister  interest  of  the  Monarch  and 
the  Lords.  Yes,  and  that  stilt  more  effec- 
tually than  if  they  had  merely  been  seated  by 
them  : all,  with  scarce  one  exception,  being 
in  the  condition  of  men  with  bribes  in  their 
bands,  given  them  by  the  Monarch,  and 
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capable  of  being  taken  back  by  him  at  plea-  I 
sure,  or  else  upon  the  look-out  for  such  bribes. 
This  state  of  things  is  just  as  notorious  as 
the  existence  of  the  two  Houses  thein.selves ; 
nor  does  any  one,  even  of  those  most  inte- 
rested in  denying  it,  so  much  as  attempt  to 
deny  it.  For  what  purpose  should  he  ? The 
books  in  which  the  facts  are  manifested  — 
manifested  in  names,  numbers,  and  propor- 
tions— being  in  everybody’s  hands.  In  favour 
of  it,  all  that  is  ever  said  is  contained  in  this : 
— “ So  it  has  been  and  is  ; therefore  so  it 
ought  to  be.” 

All  this  while,  what  I cannot  but  confess, 
is — that  in  law  fiction — that  is,  in  liar’s  lan- 
guage — the  government  is  a government  re- 
presentative of  the  people  : and  Engli.sh  law- 
yer’s fiction,  to  which  the  character  of  lying 
belongs,  or  it  does  not  belong  to  anything,  is 
the  acknowledged  foundation  of  everything 
with  us  that  is  called  law.  In  the  language 
of  lies,  the  government,  then,  does  continue 
a body  representative  of  the  people:  and,  as 
the  state  of  the  case  is  scarce  ever  brought 
to  view  but  by  the  misrepresentation  made 
of  it  by  this  lie,  and  the  vast  majority  of 
those  who  have  faculty  and  leisure  to  make 
the  distinction  on  such  a subject  between  lies 
and  truths,  are  paid  for  giving  currency  to 
this  and  other  such  lies,  and  for  pretending 
to  take  them  for  truths  (for  scarce  ever  does 
a judge  pronounce  a decision,  and  never  does 
a man  go  to  church,  without  some  notorious 
lie  in  his  mouth ;)  — thus  it  is  that  the  right 
honourable  minister  of  ultramaria  had  really 
a colourable  pretence  for  giving,  on  this  oc- 
casion, the  government  of  England  as  an 
instance  of  a representative  government.  If 
(as  is  the  case,  if  I misrecollect  not,  in  the 
government  of  the  Netherlands,  in  regard  to 
all  the  representatives)  — if  (I  say)  in  Eng- 
land, the  Monarch,  openly,  and  in  a direct 
form,  did  nominate  five-sixths  of  the  House 
of  Commons,  — even  thus,  if  he  left  the  re- 
maining sixth  to  be  elected  by  the  people,  so 
it  were  upon  your  principles  of  universality, 
secresy  of  suffrage,  practical  equality  and 
bienniality,  this  would  be  no  small  improve- 
ment, and  I would  gladly  vote  for  it.  For, 
in  this  case,  the  habit  of  knowingly  uttering 
and  knowingly  receiving  lies  as  truths,  would 
thus  far  be  narrowed,  and  dishonest  men  could 
no  longer  join  in  assuring  honest  ones  that  the 
government  is  a government  representative 
of  the  people,  as,  in  so  .shameless  a manner, 
they  do  now.  Even  if  the  Monarch  did  by 
the  members  of  the  House  of  Commons  as  he 
does  by  the  Bishops  — even  if,  after  having 
appointed  a junta  for  the  purpose,  he  sent 
them  a licence  to  elect  whom  they  pleased, 
and  along  with  it  the  name  of  a man,  whom, 
on  pain  that  should  follow,  they  were  to  elect: 
"iliii,  even  this,  would  be  an  improvement ; for 
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nowhere  exists  there  any  such  impudence  as 
to  pretend  to  believe,  that  in  this  case  it  ia 
by  any  such  junta  that  the  priest  is  put  into 
a palace  and  made  a lord  of ; that  it  is  by  the 
members  of  any  such  junta  that  he  was 
thus  made  ; or,  in  short,  by  anybody  but  the 
Monarch  by  whom  they  were  made.  The  go- 
vernment would  thus  be  more  universally 
seen  than  at  present  to  be  what  it  is — a 
government  uniformly  determined  by  a par- 
ticular and  thence  sinister  interest,  — an  in- 
terest opposite  to  the  interest  of  the  people 
and  to  which  the  interest  of  the  people  is 
thus  necessarily,  and  on  every  occasion,  sacri- 
ficed. 

“ In  representative  government”  indeed 
No,  my  friends  : if  it  had  been  a government 
really  representative  that  it  had  been  his  in- 
terest to  direct  you  to  an  instance  of,  he  knew 
well  enough  where  to  find  one.  He  w'ould 
have  directed  you  to  those  rulers,  by  whose 
long-suffering  and  regard  for  the  interests  of 
their  fellow'-citizens  (not  to  speak  of  your’s) 
you  have  for  so  many  years  been  saved  from 
the  additional  miseries  of  an  additional  war: 
to  a government,  in  which  the  interests  of 
the  ruling  few  and  the  subject-many  are  so 
nearly  identified,  that  (were  it  not  for  slave- 
holding— the  monster  they  are  actually  em- 
ployed in  combating,  and  the  deceit  put  upon 
the  people  by  their  lawyers ; with  the  English 
common-law  and  its  lying  fictions  in  their 
mouths,)  misrule  in  any  shape  would  be  a 
thing  utterly  unexperienced  : and,  in  wdiat 
state  the  societies  in  question  are  under  that 
government,  I have  already  had  occasion  to 
inform  or  remind  you  in  the  first  of  these  my 
letters. 

But  since  the  English  is  the  government, 
for  the  practice  of  which  he  has  actually  re- 
ferred you  as  affording  an  authority  for  his 
support  in  the  course  taken  by  him  in  the 
proposing  of  such  a law,  — follow  him,  my 
friends,  to  England,  and  see  how'  far  his  ac- 
count of  the  state  of  the  law  in  that  country 
quadrates  with  the  truth. 

“ In  England,”  says  he,  “ there  are  also 
societies ; but  they  meet  for  one  determined 
object,  and  when  that  is  finished,  they  are 
dissolved.”  My  friends,  look  twice  at  this  as- 
sertion, and  then  see  whether  it  even  stands 
in  need  of  any  external  evidence  to  convince 
you  of  the  incorrectness  of  it.  In  England, 
there  exist  not  any  societies  — any  societies 
whatever,  existing  for  any  purpose  what- 
soever— political  or  non-political  (for  thus 
all-comprehensive  and  unrestricted  is  the  as- 
sertion,) that  have  any  more  than  that  degree 
of  permanence,  \f permanence  it  can  be  called. 
Consider  whether,  in  the  nature  of  ‘hings, 
this  can  be  true. 

But  lest  that  should  not  be  sufficient — lest 
the  assertion  should  not  yet  be  broad  enough. 
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he  goes  on  and  says  — “ But  permanent  so- 
rieties  are  unknown,  unless  authorized  by 
the  law.”  Unknown,  then,  in  England,  if  he 
is  to  be  believed — not  only  Mnextsitn^' but 
unknown — are  all  permanent  societies:  those 
included  that  have  any  beyond  the  smallest 
possible  degree  of  permanence. 

Permanent  societies  unknown  in  England  1 
Even  had  he  so  far  narrowed  his  assertion  as 
to  make  it  applicable  to  the  purpose  — even 
had  he  said  “ permanent  societies  occupied 
in  political  discussions,  are  unknown  in  Eng- 
land”— as  well  might  hehave  said — sunshine 
is  unknown  in  England. 

To  render  intelligible  the  relation  between 
the  truth  of  the  case,  and  the  right  honour- 
able minister’s  account  of  it,  I must  beg  your 
notice,  my  friends,  for  a distinction,  which 
he  knew  better  (it  should  seem)  than  to 
bring  to  view.  This  is — -the  distinction  be- 
tween the  state  of  the  government  in  ques- 
tion antecedently  to  the  enactment  of  certain 
recent  laws,  and  the  state  into  which  it  has 
been  put  by  means  of  them.  Applied  to  the 
recent  state,  you  will  find  his  account  pos- 
sessing in  part  a colour  of  truth  : applied  to 
the  anterior  state,  you  will  find  it  wholly 
destitute  of  all  colour  of  truth. 

In  doing  this,  I must  begin  with  giving  a 
determinate  import  to  a phrase  of  his: — 
“ authorized  by  law.''  Speaking  of  England, 
“ Permanent  societies,”  he  says,  " are  un- 
known unless  authorized  by  law.”  Now,  by 
authorized  by  law,  what  he  means  is  — exist- 
ing no  otherwise  than  under  a licence  which 
the  law  necessitates  ; that  is,  to  use  the  words 
of  his  proposed  law,  “ under  the  permission 
of  the  local  authority :”  for  as  to  the  being 
authorized  by  law — meaning  real,  and  not 
imaginary  ex  post  facto  law,  — everything  is 
left  authorized  by  law,  until  it  stands  prohi- 
bited. This  being  the  case,  to  constitute  what 
he  means  hy-“  authorized  by  the  law,"  requires 
in  the  first  place  a prohibition — a general  pro- 
hibition, and  upon  the  back  of  that  a special 
permission,  exempting  out  of  that  general 
prohibition  the  special  objects  to  which  the 
permission  applies.  This  explained,  England 
being  the  country  in  question,  how  stands 
the  fact?  Before  the  year  1817,  the  things 
“ unknown"  were — not  the  unlicensed  perma- 
nent societies,  which  he  says  were  unknown, 
but  the  licensed  ones,  which  his  endeavour  is 
— to  make  you  regard  as  being  coeval  with 
the  constitution  : for  till  March  31st  in  that 
year,  licences  for  meeting  to  talk  politics  in 
public  were  no  more  known  in  England  than 
licences  for  meeting  together  to  dine  : and 
whether  by  ceasing  to  be  permitted,  societies 
such  as  those  iu  question  can  in  three  and  a 
half  years  cease  to  be  “ known" — of  this,  my 
friends,  you  will  judge. 

Thus  much  as  to  the  being  “ unknown 


Now  as  to  the  being  in  existence.  Even  as 
to  this  point,  the  fact  does  not  hear  him  out 
in  his  assertion,  regard  being  had  to  the 
breadth  he  has  given  to  it.  Permanent  socie- 
ties being  here  in  question,  and  not  epheme- 
ral ones  (they  forming  the  subject  of  another 
mode  of  regulation)  the  prohibition  of  per- 
manent societies  without  licence  is  confined* 
to  “ places  used  for  the  purpose  of  delivering 
lectures  or  of  holding  debates.”  Thus  stands 
English  law  : while,  according  to  his  account 
of  it,  the  prohibition  of  meeting  without  li- 
cence extends  to  all  “permanent  societies” 
without  exception. 

Bad  as  it  is  — bad  enough  for  the  establish- 
ment of  finished  despotism  — the  English 
liberticide  innovation,  thus  introduced  into 
the  English  government  by  the  professed 
abhorrers  of  all  innovation,  is  not  yet  bad 
enough  for  his  purpose : to  raise  it  up  to  his 
purpose,  you  see  how  he  gives  to  it  an  extent 
that  does  not  belong  to  it. 

In  the  breasts  of  the  organizers  of  this 
English  despotism,  there  was  a something 
that  put  a restraint  upon  it  as  to  time.  In 
the  first  seditious  meetings  act,  as  above — the 
earliest  commencement  of  the  act  being  the 
31st  of  March  1817  — the  duration  of  it  was 
not  longer  than  till  the  24th  of  July  1818; 
not  so  much  as  16  months  : in  the  second  se- 
ditious meetings  act  (the  other  being  expired,) 
the  earliest  commencement  being  the  24th  of 
December  1819,  the  duration  of  it  was  not 
made  longer  than  five  years  from  that  time ; 
five  years,  with  no  other  addition  than  that 
of  an  indeterminate  fraction,  extending  how- 
ever no  longer  than  to  the  “ end  of  the  then 
next  session  of  parliament.” 

This  for  the  present  satisfied  English  des- 
potism : but  this  minister  of  your  king,  no- 
thing less  than  an  eternity  of  such  despotism 
would  satisfy  him,  or  at  least  his  supporter  in 
the  Cortes,  Mr.  Goreli. 

“ And  when  they  have  this  character,” 
concludes  this  speech,  “ the  government 
will  be  the  first  to  support  them  namely, 
permanent  societies,  without  exception:  this 
character ; namely,  the  character  of  being,  in 
the  language  of  English  law,  licensed — in  the 
language  of  the  proposed  Spanish  law,  in 
possession  of  “ a permission  from  the  local 
authority.” 

My  friends,  in  this  clause,  short  as  it  is,  1 
see  three  erroneous  notions  presented  for  ac- 
ceptance. 

One  is,  that  societies  of  the  sort  in  question 
are  capable  of  standing  in  need  of  support,  in 
some  shape  or  other,  from  government. 

Another  is,  that  government  has  it  in  its 
power  to  render  service  in  some  shape  or 


• Seditious  meeting  act,  passed  December  24, 
1819,  60  Geo.  111.  & 1 Geo.  IV.  c.  6,  ^ ”6. 
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other  to  the  public,  by  means  of  support  given 
in  some  shape  or  other  to  these  societies. 

A third  is,  that,  in  some  shape  or  other, 
support,  meaning  special  support,  may  be 
capable  of  being  given  by  government  to  the 
sort  of  societies  in  question,  without  being 
pernicious. 

1.  First,  as  to  the  need  of  support.  Ante- 
cedently to  any  licence,  they  have  for  their 
support,  the  natural,  original,  unrestricted 
individual  liberty.  The  members,  as  such, 
have  no  need  of  any  other : as  men  they  have 
indeed  need  of,  but  of  course  have,  that  pro- 
tection, whatever  it  be,  which  the  law  affords 
to  all  other  men.  This  is  support,  but  not 
special  support.  Invade  this  liberty — narrow 
it  by  a prohibition  — you  thus  indeed  create 
in  them  the  need  of  the  permission,  whatever 
it  be,  with  which  you  will  vouchsafe  to  nar- 
row the  prohibition.  But  when  you  have  done 
this  for  them,  you  have  done  all  they  have 
need  of,  unless  it  be  the  easijig  them  of  the 
prohibition,  of  which,  by  the  supposition,  you 
will  not  ease  them : do  this,  you  have  thus 
far  replaced  them  in  that  original  situation, 
in  which,  as  above,  no  support  was  either 
needful  to  them,  or  of  use. 

2.  Secondly,  as  to  government’s  having 
it  in  its  power  to  render  any  service  to  the 
public  at  large,  by  means  of  special  support, 
given  in  any  shape,  to  these  societies. 

3.  Thirdly,  as  to  the  disservice,  which  go- 
vernment would  do  to  the  public  at  large, 
by  means  of,  and  in  proportion  to,  support 
given  in  any  shape,  to  these  societies. 

For  these  two  points,  one  consideration 
may  suffice.  By  support,  in  any  shape,  no 
service,  I say,  could  government  render  to 
the  public  at  large.  Of  support  given  to  them 
in  any  shape,  the  effects,  if  any,  with  refer- 
ence to  the  public  at  large,  could  not,  I say, 
fail  of  being  pernicious:  for,  according  to 
the  value  of  the  support,  the  effect  would 
be  to  diminish  whatever  service  they  might 
be  capable  of  rendering  to  the  public,  if  they 
were  let  alone. 

Such  is  my  notion  of  the  matter  : the  fol- 
lowing are  the  grounds  of  it:  — 

All  the  service  capable  of  being  rendered 
to  the  public  by  these  instruments,  is,  as 
above  observed,  comprised  in  the  two  words 
ijistructio7i  and  excitation  ; — the  excitation 
being  no  otherwise  serviceable  than  as  the 
instruction  is  so  too. 

But,  of  the  matter  of  instruction,  what  is 
it,  the  dissemination  of  which,  hy  any  such 
means,  is,  or  can  be,  of  a nature  serviceable 
to  the  public?  This,  too,  has  been  already 
mentioned : indication  of  what  is  amiss, 
either  in  the  texture  of  the  government,  or 
in  the  conduct  of  those  to  whom  the  exer- 
cise of  it  powers  belongs.  This,  and  nothing 
else. 
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“ WTiat ! nothing  else  ?”  says  somebodv 

“ by  the  indication  of  what  is  right  in  both 
places,  is  no  service  rendered  to  the  public  ?’’ 

I answer.  No  : none  that  can  be  rendered  by 
these  societies,  over  and  above  what  would 
be  sufficiently  rendered  without  them.  What- 
soever there  is  right  in  either  place,  there 
are  always  men  in  abundance  to  hold  up  to 
view.  Mankind  must  change  its  nature,  ere 
anything  that  is  said  in  commendation  either 
of  government  or  of  rulers,  can  fail  to  be  ge- 
ner;dly  acceptable  to  the  aggregate  composed 
of  those  same  rulers.  But,  without  need  of 
being  expressly  offered,  a mass  of  reward, 
composed  of  all  the  good  things  that  are  at 
the  disposal  of  government,  is,  by  every 
man,  seen  stationed  over  his  head,  ready  to 
drop,  in  appropriate  and  adequate  morsels, 
into  the  mouth  of  every  man  who  will  be  at 
the  pains  of  earning  it,  by  signalizing  him- 
self in  the  defence  of  everything  or  anything, 
and  every  person  or  any  person  he  sees  esta- 
blished. Of  these  ready  defenders,  there  never 
can  be  a deficiency,  supposing  no  such  socie- 
ties in  existence  : of  these  same  defenders, 
as  little  can  there  be  a deficiency,  supposing 
ajij/  number  of  these  societies  in  existence. 
Thus  it  is,  that  even  without  the  advantage 
given  them  by  the  restraint  imposed  upon 
their  adversaries  by  the  licence,  and  the  fear 
of  forfeiting  it,  things  and  persons  that  are 
established  are,  by  the  mere  circumstance  of 
being  established,  put  into  possession  of  an 
undue  advantage:  an  advantage  which  the 
nature  of  their  situation  secures  to  them, 
how  opposite  soever  their  character  may  be 
to  what  it  should  be.  As  to  everything  that 
happens  to  be  wrong  in  those  same  high  places, 
for  the  indication  of  it  there  is  no  such  re- 
ward ; while  for  defence  of  it,  there  is,  as  we 
have  seen,  in  prospect  and  expectancy  at 
least,  an  infinity  of  reward.  Thus  stands  the 
matter,  even  without  the  licence.  As  if  that 
were  not  enough,  comes  the  licence,  and, 
in  endeavour  at  least,  not  only  leaves  the 
evidence  on  one  side  of  the  cause  without 
motives  for  bringing  it  forward,  but,  by  an 
artificial  door  thus  shut  against  it,  superadds 
the  forcible  exclusion  of  it.  Such  is  the  sys- 
tem of  procedure,  according  to  which,  at  the 
bar  of  the  public,  its  functionaries,  while  their 
adversaries  are  under  the  yoke  of  a licence, 
are  tried. 

“ Government,’’  concludes  the  speech, 
“ will  be  the  first  to  support  them” — these 
same  societies.  Uhder  this  phrase  lurks  yet 
another  fallacy  as  yet  unexposed  ; namely, 
that  even  when  the  societies  are  thus  li- 
censed, thus  corrupted,  thus  depraved,  thus 
filled  with  the  defenders,  to  the  exclusion  of 
the  indicators,  of  abuse,  government  will  be 
at  the  pains  of  taking  any  such  active  mea- 
sures for  their  support.  Of  all  such  active 
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measures,  it  has  just  been  seen  that  they  are 
altogether  needless.  There,  upon  a shelf 
just  over  their  heads,  in  goodly  order — there, 
in  men’s  imagination,  stand  the  rewards;  — 
there,  without  any  need  of  special  invitation, 
hands  enough  will  be  ready  enough  to  grasp 
them. 

All  this  while,  that  which,  in  speaking  of 
the  corruptive  influence  of  licences  in  this 
case,  is  here  said,  should,  it  must  be  con- 
fessed, he  understood  as  applying  more  per- 
fectly to  what  it  is  in  the  conception  of  those 
by  whom  the  yoke  is  imposed,  than  of  the 
actual  effect  oti  those  on  whom  it  is  imposed. 
What  is  scarcely  possible  is,  that  by  the  re- 
pressive influence  of  the  licence,  every  ma- 
nifestation of  disapprobation,  towards  the 
conduct  of  those  by  whom  the  yoke  is  im- 
posed, should,  in  erery  shape,  be  prevented. 
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By  degrees,  a sort  of  language  will  come  into 
use;  a language  that  will  be  sufficiently 
understood  for  any  such  purpose  as  that  of 
giving  expression  to  complaint  and  indigna- 
tion, yet  will  not  be  sufficiently  understood 
for  any  such  purpose  as  that  of  affording  a 
tenable  ground  for  the  infliction  of  punish- 
ment. 

Yes : in  every  apartment  defiled  by  this 
liberticide  yoke,  the  instrument  of  thraldom, 
the  parchment  or  paper  on  which  it  is  writ- 
ten, should  be  hung  up  on  high  — hung  up  in 
some  spot  universally  conspicuous,  with  an 
appropriate  accompaniment  for  pointing  men’s 
attention  to  it.  By  a single  glance  directed 
to  this  instrument  of  tyranny,  eulogy  migh}" 
thus  be  converted  into  satire, — satire  whici, 
be  it  what  it  may,  can  never  be  too  sever'^ 
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CHAPTER  I. 

GENERAL  CONSIDERATIONS. 

§ 1 . General  view  of  the  subject. 

The  word  tactics,  derived  from  the  Greek, 
and  rendered  familiiir  by  its  application  to 
one  branch  of  the  military  art,  signifies,  in 
general,  the  art  of  setting  in  order.  It  may 
serve  to  designate  the  art  of  conducting  the 
operations  of  a political  body,  as  well  as  the 
art  of  directing  the  evolutions  of  an  army. 

Order  supposes  an  end.  The  tactics  of 
political  assemblies  form  the  science,  there- 
fore, which  teaches  how  to  guide  them  to 
the  end  of  their  institution,  by  means  of  the 
order  to  be  observed  in  their  proceedings. 

In  this  branch  of  government,  as  in  many 
others,  the  end  is,  so  to  speak,  of  a negative 
character.  The  object  is  to  avoid  the  incon- 
veniences, to  prevent  the  difficulties,  which 
must  result  from  a large  assembly  of  men 
being  called  to  deliberate  in  common.  The 
art  of  the  legislator  is  limited  to  the  preven- 
tion of  everything  which  might  prevent  the 
development  of  their  liberty  and  their  intel- 
ligence. 

The  good  or  evil  which  an  assembly  may 
do  depends  upon  two  general  causes  : — Tlie 
most  palpable  and  the  most  powerful  is  its 
composition ; the  other  is  its  method  of  acting. 
The  latter  of  these  two  causes  alone  belongs 
to  our  subject.  The  composition  of  the  as- 
sembly— the  number  and  the  quality  of  its 
members — the  mode  of  its  election — its  rela- 
tion to  the  citizens  or  to  the  government; — 
these  things  all  belong  to  its  political  consti- 
tution. 

Upon  this  great  object,  I shall  confine 
myself  to  observing,  that  the  composition  of 
a legislative  assembly  will  be  the  better  in 
proportion  with  the  greater  number  of  the 
points  of  its  contact  with  the  nation;  that  is 
to  say,  in  proportion  as  its  interest  is  similar 
to  that  of  the  community. f 

• This  work  is  now  first  published  in  English, 
being  edited  from  the  work  of  M.  Dumont,  and 
the  papers  of  Bentham. 

+ Four  conditions  are  requisite  to  inspire  a 
nation  with  permanent  confidence  in  an  assembly 
which  is  considered  to  represent  it:  — 1.  Direct 
election  ; ‘2.  Amoveability ; II.  Certain  conditions 
for  being  an  elector,  or  elected  ; 4.  A number  pro- 
portioned to  t^e  extent  of  the  country.  It  is  upon 
these  points  that  questions  of  detail  vnulti))ly. 

Tue  election  ought  to  be  direct.  If  it  be  made 
by  more  steps,  the  people,  who  only  elect  the  elec- 
tors, cannot  regard  the  deputies  elected  as  their 


In  a treatise  on  tactics,  an  assembly  is  sup- 
posed to  be  formed  ; and  the  subject  under 
consideration  is  only  the  manner  in  which  its 
operations  ought  to  be  conducted. 


work  ; they  are  not  connected  with  them  by  the 
affection  of  choice,  nor  by  the  feeling  of  power. 
The  electors  are  connected  with  the  people  nei- 
ther by  gratitude  nor  responsibility;  theri  is  no 
approximation  of  the  superior  and  inferiorclasses, 
and  the  political  bond  continues  imperfect. 

Amoveability  is  absolutely  necessary.  What 
is  an  election  ? It  ii  a solemn  declaration  that  a 
certain  man  actually  enjoys  the  confidence  of  his 
constituents.  But  this  declaration  does  not  pos- 
sess a miraculous  virtue,  which  will  guarantee 
the  character  and  the  future  actions  of  this  man. 
It  is  absurd  to  cause  a whole  nation  to  as.sert  this 
grave  foolery  : — We  declare  that  these  five 
hundred  individuals,  who  now  possess  our  confi- 
dence, will  equally  possess  it  whatever  they  do 
during  all  the  rest  of  their  lives.” 

The  conditions  to  be  required  are  of  a more 
doubtful  nature.  Eligibility  founded  upon  pecu- 
niary conditions  appears  to  turn  upon  a general 
distrust  of  individuals  who  cannot  offer  thepledge 
of  property:  they  are  considered  as  less  attached 
to  the  established  order,  or  less  secure  from  cor- 
ruption. The  conditions  required  to  constitute  an 
elector,  have  for  their  object  the  exclusion  from 
political  power  of  those  who  are  considered  in- 
capable of  exercising  this  power  with  intelligence 
or  probity;  — they  are  precautions  against  vena- 
lity, ignorance,  and  intrigue. 

The  number  is  an  important  consideration  ; 
legislative  functions  demand  qualities  and  virtues 
which  are  not  common ; there  is  no  chance  of 
finding  them  except  in  a large  assembly  of  indi- 
viduals. 

Legislation  requires  a variety  of  local  know- 
ledge,  which  can  only  be  obtained  in  a numerous 
body  of  deputies  chosen  from  all  parts  of  the 
empire.  It  is  proper  that  all  interests  should  be 
known  and  discussed. 

Legislation  is  not  susceptible  of  direct  respon- 
sibility. A small. junta  of  legislators  may  have 
particular  interests  in  making  laws  opposed  to 
the  general  interest.  It  will  be  easy  for  the  ex- 
ecutive power  to  subject  them  to  its  influence. 
But  number  is  a preservative  against  this  danger. 
A numerous  body  of  amoveable  legislators  par- 
ticipate too  strongly  in  the  interest  of  the  com- 
munity to  neglect  it  long.  Oppressive  laws  would 
press  upon  themselves.  Even  the  rivalries  which 
are  formed  in  a large  assembly  become  the  secu- 
rity of  the  people. 

In  conclusion,  if  the  number  of  the  deputies 
were  too  small,  the  extent  of  the  electoral  dis- 
trict would  render  the  elections  embarrassing; 
and  by  reducing  the  value  of  a vote  almost  to 
nothing,  would  proportionally  diminish  the  au- 
thority of  the  electors,  at  the  same  tinte  that  it 
augmented  the  relative  value  of  the  offices  so 
much,  as  to  expose  the  elections  to  the  most  vio- 
lent contests  and  intrigues. 
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But  there  are  points,  with  respect  to  which 
it  may  be  a question  whether  they  belong  to 
constitutional  law,  or  to  tactics : for  example, 
whether  all  the  members  should  have  the 
same  rights,  or  whether  these  rights  should 
be  divided  among  them;  so  that  some  should 
have  that  of  proposing  — others,  that  of  de- 
ciding upon  a proposition  already  made ; some, 
that  of  deliberating  without  voting  — others, 
that  of  voting  without  deliberating  ; whether 
their  deliberations  ought  to  be  public ; whe- 
ther absence  ought  to  be  permitted — and  in 
case  of  absence,  whether  the  rights  of  an  indi- 
vidual ought  to  be  transmissible  to  another; 
whether  the  assembly  ought  always  to  remain 
entire,  or  whether  it  ought  to  be  obliged  or 
authorized  to  subdivide  itself. 

I shall  consider  these  questions  as  part  of 
my  subject,  because  it  appears  to  me  that 
their  examination  is  intimately  connected 
with  that  of  the  best  rules  to  be  followed  in 
deliberation  ; — it  not  being  possible  to  treat 
well  of  the  latter,  without  referring  to  the 
others. 

§ 2.  Ends  that  ought  to  be  hept  in  view  in  a 

code  of  regulations  relative  to  this  head. 

The  tactics  of  deliberative  assemblies,  as 
well  as  every  other  branch  of  the  science  of 
government,  ought  to  have  reference  to  the 
greatest  happiness  of  society  : this  is  the 
general  end.  But  its  particular  object  is  to 
obviate  the  inconveniences  to  which  a poli- 
tical assembly  is  exposed  in  the  exercise  of 
its  functions.  Each  rule  of  this  tactics  can 
therefore  have  no  justifying  reason,  except 
in  the  prevention  of  an  evil.  It  is  therefore 
with  a distinct  knowledge  of  these  evils  that 
we  should  proceed  in  search  of  remedies. 

These  inconveniences  may  be  arranged  un- 
der the  ten  following  heads : — • 

1.  Inaction. 

2.  Useless  decision. 

3.  Indecision. 

' 4.  Delays. 

5.  Surprise  or  precipitation. 

6.  Fluctuations  in  measures. 

7.  Quarrels. 

8.  Falsehoods. 

9.  Decisions,  vicious  on  account  of  form. 

10  Decisions,  vicious  in  respect  of  their 

foundation. 

We  shall  develope  these  different  heads  in 
a few  words : — 

I .  Inaction — This  supposes  that  there  are 
points  which  demand  a decision,  and  which 
do  not  receive  it,  because  the  assembly  is 
unemployed.  The  want  of  activity  may  arise 
from  many  causes ; for  example,  if  there  be 
not  sufficient  motives  to  overcome  natural 
indolence  — if  there  be  no  pre-established 

• See  also  the  Synoptical  Table,  page  304,  in 
which  these  headsof  inconvenience  are  differently 
arranged. 
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arrangement  for  beginning  business if  the 

assembly  can  only  act  upon  propositions  pre- 
sented to  it  by  the  executive  power.  It  may 
also  remain  inactive,  as  was  often  the  case 
with  the  ancient  States- General  of  France, 
because  there  are  preliminaries  upon  which 
it  is  not  agreed,  questions  of  etiquette  or 
precedence,  disputes  concerning  priority  in 
the  objects  to  be  discussed,  &c. 

2.  Useless  decision This  is  an  evil,  not 

only  on  account  of  the  loss  of  time,  but  also 
because  every  useless  decision,  by  augmenting 
the  mass  of  the  laws,  renders  the  whole  more 
obscure,  and  more  difficult  to  be  retained  and 
comprehended. 

3.  Indecision.^ — Is  the  measure  proposed 
a bad  one  ? Indecision  is  not  only  an  evil  from 
the  time  lost,  but  it  allows  a state  of  dread 
to  subsist  in  the  public  mind  — the  dread 
lest  this  measure  should  at  last  be  adopted. 

Is  the  measure  proposed  a good  one  ? The 
evil  which  it  would  have  caused  to  cease  is 
prolonged,  and  the  enjoyment  of  the  good  it 
would  produce  is  retarded,  so  long  as  the 
indecision  subsists. 

4.  Delays.  — This  head  may  sometimes 
be  confounded  with  the  preceding,  but  at 
other  times  it  differs  from  it : there  may  be 
occasion  of  complaining  of  indecision  when 
there  is  no  delay ; as  if,  after  a single  sitting, 
nothing  is  done.  There  may  be  ground  for 
complaining  of  delay  in  cases  in  which  a de- 
cision has  been  formed.  In  matters  of  legis 
lation,  indecision  corresponds  to  denial  of  jus- 
tice, in  affairs  of  justice.  Superfluous  delays 
in  the  deliberations,  correspond  with  useless 
delays  in  procedure. 

Under  the  head  of  delays  may  be  ranked  all 
vague  and  useless  procedures  — preliminaries 
which  do  not  tend  to  a decision  — questions 
badly  propounded,  or  presented  in  a bad  or- 
der— personal  quarrels — witty  speeches,  and 
amusements  suited  to  the  amphitheatre  or  the 
playhouse. 

5.  Surprises  or  precipitations Surprises 

consist  in  precipitating  a decision,  either  by 
taking  advantage  of  the  absence  of  many  of 
the  members,  or  by  not  allowing  to  the  as- 
sembly either  the  time  or  the  means  of  en- 
lightening itself.  The  evil  of  precipitation 
lies  in  the  danger  lest  it  should  be  a cover 
for  a surprise,  or  should  give  a suspicious  cha- 
racter to  a decision  otherwise  salutary. 

6.  Fluctuation  in  measures This  incon- 

venience might  be  referred  to  the  head  of 
delays  and  lost  time;  but  the  evil  which  re- 
sults is  much  greater.  Fluctuations  tend  to 
diminish  the  confidence  in  the  wisdom  of  the 
assembly,  and  in  the  duration  of  the  mea- 
sures it  adopts. 

7.  Quarrels.  — The  time  lost  in  these  is  the 

f I understand  by  this,  the  being  in  a state  of 
irresolution  in  relation  to  questions  upon  which 
it  is  desirable  to  take  one  side. 
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least  evil.  Animosities  and  personalities  in 
political  assemblies  produce  dispositions  most 
opposite  to  the  search  after  truth;  and  have 
even  too  much  tendency  to  the  formation  of 
those  violent  parties  which  beget  civil  w'ars. 

The  histories  of  Rome  and  Poland  furnish 
numerous  examples.  But  w'ar  is  an  assem- 
blage of  the  most  destructive  acts ; and  the 
evil  of  civil  war  is  never  less  than  double  that 
of  a foreign  war. 

But  before  reaching  this  fatal  term,  the 
animosities  of  political  assemblies  substitute 
objects  altogether  foreign  from  those  which 
ought  to  occupy  them.  A thousand  incidents 
which  daily  arise,  lead  them  to  neglect  what 
ought  to  be  attended  to.  All  who  take  any 
share  in  the  assembly  are  in  a state  of  suffer- 
ing and  agitation.  An  excessive  distrust  de- 
ceives more  than  an  extreme  credulity  : the 
most  certain  result  is  loss  of  honour — disgrace 
for  one  of  the  parties  engaged  in  the  quarrel, 
and  often  for  both. 

8.  Falsehoods.  — I place  under  this  gene- 
ral head,  all  acts  opposed  to  the  most  perfect 
truth  in  the  procedures  of  a political  assembly. 
Honesty  ought  to  be  its  animating  principle. 
This  maxim  will  not  be  contested  even  by 
those  who  are  least  observant  of  it:  but  those 
who  are  most  enlightened  upon  the  public 
interest  will  the  most  strongly  feel  its  jus- 
tice and  importance. 

9.  Decisions,  vicious  on  account  of  form 

In  French  practice,  the  resolutions  of  the  | 
chamber  are  reduced  into  form  after  the  sit- 
ting of  the  assembly.  Hence  the  resolutions, 
as  entered  upon  the  journals,  may  err  in  form 
though  not  in  substance;  that  is,  they  may 
not  entirely  or  not  clearly  express  the  inten- 
tion of  the  legislature.  They  err  by  excess, 
when  they  contain  anything  superfluous ; 
they  err  by  defect,  tvhen  they  do  not  express 
all  that  is  necessary;  they  are  obscure,  when 
they  present  a confused  mixture  of  ideas ; 
they  are  ambiguous,  when  they  offer  two  or 
more  meanings,  in  such  sort  that  different 
individuals  may  find  in  them  grounds  for  op- 
posing decisions 

10.  Decisions,  vicious  in  their  foundation. 

• — Decisions  opposed  to  what  ought  to  be,  in 
order  to  promote  the  welfare  of  the  society. 

All  the  inconveniences  before  enumerated, 
resolve  themselves  into  this  by  lines  more  or 
less  direct. 

When  an  assembly  forms  an  improper  or 
hurtful  decision,  it  maybe  supposed  that-this 
decision  incorrectly  represents  its  wishes.  If 
the  assembly  be  composed  as  it  ought  to  be, 
its  wish  will  be  conformed  to  the  decision  of 
public  utility ; and  when  it  wanders  from  this, 
it  will  be  from  one  or  othei  of  the  following 
causes : — 

1.  Absence.  •—  The  general  wish  of  the  as- 
sembly is  the  wish  of  tJie  majority  of  the  total 


number  of  its  members.  But  the  greater  the 
number  of  the  members  who  have  not  been 
present  at  its  formation,  the  more  doubtful 
is  it  whether  the  wish  which  is  announced  as 
general  be  really  so. 

2.  Want  of freedom.  — If  any  restraint  have 
been  exercised  over  the  votes,  they  may  not 
be  conformable  to  the  internal  wishes  of  those 
who  have  given  them. 

3.  Seduction If  attractive  means  have 

been  employed  to  act  upon  the  wills  of  the 
members,  it  may  be  that  the  wish  announced 
may  not  be  conformable  to  their  conscientious 
wish. 

4.  Error If  they  have  not  possessed  the 

means  of  informing  themselves — if  false  state- 
ments have  been  presented  to  them  — their 
understandings  may  be  deceived,  and  the  wish 
which  has  been  expressed,  may  not  be  that 
which  they  w’ould  have  formed  bad  they  been 
better  informed. 

Such,  then,  are  the  inconveniences  to  which 
a political  assembly  may  be  exposed  from  the 
commencement  to  the  termination  of  jts  la. 
hours ; and  its  system  of  tactics  will  the  more 
nearly  approach  perfection,  the  more  com- 
pletely it  tends  to  prevent  them,  or  to  mini- 
mize or  reduce  them  to  their  lowest  term. 

Every  article  of  its  rules  ought  therefore  to 
have  for  its  object  the  obviating  either  one 
or  more  of  these  inconveniences.  But  beside 
the  particular  advantage  which  ought  to  re- 
sult from  each  rule  taken  separately,  a good 
system  of  tactics  will  present  a general  ad 
vantage,  which  depends  upon  it  as  a whole. 
The  more  nearly  it  approaches  perfection,  the 
more  completely  will  it  facilitate  to  all  the 
co-operators  the  exercise  of  their  intelligence 
and  the  enjoyment  of  their  liberty. 

It  is  by  this  means  that  they  will  accom- 
plish all  that  is  in  their  power : instead  of  em- 
barrassing each  other  by  their  number,  they 
will  yield  mutual  assistance;  they  will  be  able 
to  act  without  confusion ; and  they  will  ad- 
vance with  a regular  progression  towards  a 
determinate  object. 

Every  cause  of  disorder  is  a source  of  pro- 
fit to  undue  influence,  and  prepares,  in  the 
long  run,  for  the  approach  of  tyranny  or  an- 
archy. Are  its  forms  vicious?  The  assembly 
is  cramped  in  its  action,  always  either  too 
slow  or  too  rapid ; lingering  among  prelimi- 
naries. precipitate  in  reaching  results.  It  will 
become  necessary  that  one  portion  of  its 
members  submit  to  exist  in  a state  of  nullity, 
and  renounce  the  independence  of  their  opi- 
nions. From  that  time,  strictly  speaking,  it  is 
no  longer  a political  body;  — all  its  delibera- 
tions will  be  prepared  in  secret  by  a small 
number  of  individuals,  who  will  become  .so 
much  the  more  dangerous,  because  acting  in 
the  name  of  the  assembly  they  will  have  no 
responsibility  to  fear 
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Analytical  Sketch  of  the  several  Heads  of  Incokvenience  corresponding  to  the  several  Ends  proper  to  be  kept  in  view 
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incident  to  the' 
businefls  of  the 
Assembly;  be- 
ing 


collateral  to  the 
business  of  the 
Assembly : — 
consisting  in 
impropriety  - 


of  the  1st 
order;  (1)  ^ 
and  those 


fof  a positive  nature  : 
consisting  in  the 
existence  of  some 
improper  decision ; 
— the  impropriety 
being  considered 
with  reference  to 


of 


the  substance ; and 
being  - 


of  a negative  nature 
consisting  in  the 
want  of  some  proper 
decision,  through 


the  2dl 
order;  (2) 
consisting  > 
in  impro-  I 
priety  J 


the  words  (7),  and 
existing 


1.  Absolute. 

2.  Comparative.  (3) 

3.  Negative,  (4) 

4.  Presumptive,  through  absence  of  members. 

5.  — through  want  of  information. 

6.  — — — through  want  of  liberty.  (5) 

7.  In  the  way  of  falsehood.  (6) 

8.  In  the  way  of  defect.  (8) 

9.  — excess. 

10.  excess  and  defect  together. 

1 1.  By  reason  of  ambiguity 

12.  — obscurity. 


13.  Total  inaction.  (9) 

14.  Delay  and  procrastination. 

15.  Indecision.  (10) 

^16.  Action  without  an  object.  (11) 


17.  Resulting,  or  presumable,  from  precipitation. 

18.  — — surprise. 

19.  — — — fluctuation.  (12) 

[ 20.  Of  behaviour  (13)  on  the  part  of  individual  members. 
I 21,  — “ — ^ — individuals  at  large. 
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NOTES  TO  THE  TABLE, 


(I)  [Of  the  order,}  viz.  Inconveniences  which  are  so  in  themselves. 

^ (2)  [Of  the  2d  order,]  viz.  Inconveniences  which  are  so,  only  in  virtue 

° of  their  tendency  to  give  birth  to  some  inconvenience  or  inconveniences  of  the 
1st  order. 

r (3)  t Comparaiive,]  viz.  The  decision  in  question  being  compared  with  some 
other,  the  formation  of  which  has  been  prevented  by  it. 

(4)  [Negative,]  viz.  The  decision  being  of  no  use. 

(5)  [ Want  of  liberty.]  Want  of  liberty  may  here  be  considered  as  capable 
of  resulting  not  only  from  physical  force  or  fear,  but  from  the  action  of  any 
principle  of  seduction  of  the  alluring  class  ; bribery,  for  instance. 

(6)  [Falsehood.]  viz.  Where,  along  with,  or  instead  of,  some  declaration 
of  will,  which  is  the  proper  and  principal  business  of  a political  assembly,  the 
decision  in  question  is  such  as  conveys  some  false  allegation  relative  to  a mat- 
ter of  fact. 

(7)  [The  words.]  In  all  motions  in  amendment,  the  decision  originally 
proposed  is  considered  as  ciiargeable  with  impropriety  in  this  point  of  view. 

(8)  [Defect,]  viz.  By  reason  of  the  want  of  certain  words. 

(9)  [Inaction,]  viz.  Not  meeting  : or  meeting  without  motion  or  debate. 

(10)  [I?idecision,]  viz.  Motion  or  debate  without  decision. 

(11)  [Action  without  an  object.}  Instance;  debate  or  conversation,  without 
motion  previous  or  consequential. 

(12)  [Fluctuation,}  i.  e.  The  successive  formation  of  opposite  decisions:  of 
which  (circumstances  remaining  unaiteied)  one  or  more  must  accordingly 
have  been  improper. 

(13)  [Impropriety  of  behaviour.}  For  the  several  possible  varieties  of  im- 


proper behaviour,  see  the  Analysis  of  the  several  possible  modifications  of 
Delinquency,  given  in>  *'  The  Principles  of  Morals  and  Legislation,”  vol,  I. 
p.  96,  Ch.  XVIII. 

[Division  of  offence.^.}  Any  instance  of  such  misbehaviour,  in  as  far  as  its 
tendency  is  to  give  birth  to  absence  of  members,  want  of  information,  want  of 
liberty,  inaction,  delay,  indecision,  precipitation,  surprise,  or  Jluctvaiwn, 
may  be  regarded  in  this  respect  as  an  inconvenience  of  the  third  order.  For 
those  inconveniences,  considered  in  themselves,  are  but  inconveniences  of  the 
second  order.  Of  all  the  inconveniences  to  which  the  nature  of  such  an  assem- 
bly is  capable  of  giving  birth  (those  excepted  which  are  merely  collateral  to 
the  business  of  it,)  the  only  radicaLones  are,  the  formation  of  some  bad  de- 
cision, or  the  non-formation  of  some  good  one.  Suppose  all  the  requisite  good 
decisions  formed,  and  no  bad  ones,  all  the  other  incidents  marked  as  attended 
with  inconvenience  would  either  cease  to  exist,  or  cease  tO'  be  attended  with 
that  effect 

Most  of  the  above  causes  of  inconvenience  possess,  over  and  above  their 
particular  tendencies,  a sort  of  common  tendency  to  produce  an  inconvenience 
of  a more  remote  and  general  nature;  viz,  the  bringing  a degree  of  discredit 
on  the  proceedings  and  general  character  of  the  assembly.  Acts  of  this  ten- 
dency may  be  considered  as  so  many  o£'ences  against  the  reputation  of  the 
assembly.  Want  of  liberty,  decisions  chargeable  with  falsehood,  and  frequent 
misbehaviour  on  the  part  of  the  members,  may  be  particularly  noted  in  this 
view.  What  life  is  to  an  individual,  reputation  is  to  a political  assembly.  An 
offence  against  the  reputation  of  such  an  assembly,  committed  by  the  assembly 
itself,  is  a sort  of  approach  to  suicide. 

! 


— This  Table  may  be  made  to  serve  as  a Test  of  the  propriety  of  all  manner  of  Rules  and  other  Institutions,  proposed  or  proposable  for  the 
regulation  of  proceedings  in  a Political  Assembly.  Every  legitimate  reason,  given  in  operating  in  favour  of  any  such  rule  or  institution,  con- 
sists in  the  allegation  of  its  tendency  to  prevent  the  taking  place  of  some  one  or  more  of  the  inconveniences  therein  exhibited.  Every  legiti- 
mate reason,  given  as  operating  in  disfavour  of  any  such  rule  or  institution,  consists  in  the  allegation  of  its  tendency  to  give  birth  to  some  one 
or  more  of  those  inconveniences.  * 
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§ 3.  Of  Political  Bodies  in  general. 

The  figurative  expression  of  a body-politic 
has  produced  a great  number  of  false  and  e.x- 
travagant  ideas.  An  analogy,  founded  solely 
on  this  metaphor,  has  furnished  a foundation 
for  pretended  arguments,  and  poetry  has  in- 
vaded the  dominion  of  reason. 

An  assembly  or  collection  of  individuals, 
inasmuch  as  they  are  found  united  together, 
ill  order  to  perform  a common  act,  forms  what 
may  in  certain  respects  be  called  a body. 

But  a body  does  not  necessarily  imply  an 
assembly,  since  many  individuals  may  declare 
their  concurrence  in  the  same  act  without 
having  assembled  ; for  example,  by  signing 
the  same  writing.  Nothing  is  more  common 
in  England,  than  petitions  to  parliament,  by 
hundreds  and  thousands  of  individuals,  who 
have  separately  signed  them,  without  having 
formed  any  assembly. 

A certain  body  has  a permanent  existence  ; 
a certain  other  may  have  only  an  occiisional, 
or,  so  to  speak,  an  ephemeral  existence  (as 
an  English  jury.) 

A certain  body  may  have  an  unlimited  e.x- 
tent  as  to  number ; a certain  other  may  be 
be  circumscribed  within  a fixed  number. 

A certain  body  may  be  privileged;  a cer- 
tain other,  not ; a privileged  body  is  one  of 
which  the  members,  acting  together  under 
certain  regulations,  have  received  certain 
rights  which  the  other  citizens  do  not  pos- 
sess. 

By  bodies-politic,  we  generally  understand 
privileged  bodies,  which  have,  under  this 
name,  an  existence  more  or  less  permanent; 
they  are  often  perpetual,  and  of  a limited 
number. 

A certain  body  is  simple,  another  is  com- 
pound. The  British  Parliament  is  a com- 
pound body,  which  is  formed  of  two  distinct 
assemblies,  and  of  the  supreme  head  of  the 
State. 

It  may  be  easily  conceived,  that  from  the 
rest  of  a great  body  already  formed,  it  is 
possible  momentarily  to  detach  a less  nume- 
rous body  : this  is  what  is  called  a com- 

mittee. 

That  which  constitutes  a political  body, 
is  the  concurrence  of  many  members  in  the 
same  act.  It  is  therefore  clear,  that  the  act 
of  an  assembly  can  only  be  a declarative  act 
— an  act  announcing  an  opinion  or  a tvill. 

Every  act  of  an  assembly  must  begin  by 
being  that  of  a single  individual:  but  every 
declarative  act,  the  expression  of  an  opinion 
or  of  a will,  beginning  by  being  that  of  an 
individual,  may  finish  by  being  that  of  a 
bodv.  “ This,”  says  Titius,  “ is  what  passes 
in  my  mind  ” “ This  is  precisely  what  has 

passed  in  mine,”  may  Sempronious  equally 
Suy 

It  is,  therefore,  the  power  of  agreeing  in 


[Cn.  t 

the  same  intellectual  act  which  constitutes 
the  principle  of  unity  in  a body.* 

§ 4.  O/"  Permanent  Bodies. 

A permanent  political  body  is  a collection 
of  individuals  designed  to  produce  a train  of 
actions  relative  to  the  object  of  their  insti- 
tution. These  actions  will  be  those  of  all, 
if  they  are  unanimous  ; but  as  it  is  impossible 
that  there  should  exist  a perfect  and  constant 
identity  of  sentiment  in  a great  assembly  of 
individuals,  it  is  generally  the  practice  to  give 
the  same  force  lo  the  act  of  the  majority  as 
to  that  of  the  total  number. 

The  impossibility  of  an  universal  and  con- 
stant concurrence  of  sentiments  in  an  assem- 
bly, is  demonstrated  by  the  experience  of  all 
times  and  places.  A government,  in  which 
the  legislative  body  should  be  subject  to  the 
law  of  unanimity,  is  an  extravagance  so  pal- 
pable, that  without  the  example  of  Poland 
it  would  scarcely  have  been  possible  to 
believe  that  it  had  ever  entered  into  the 
human  mind  ; whilst  the  example  of  Poland 
equally  shows,  that  if  such  a law  were  made, 
it  could  not  be  observed,  and  that  in  the  case 
in  which  it  should  be  observed,  it  would  only 
produce  the  most  frightful  anarchy. 

When  we  consider  the  decision  of  a poli- 
tical body,  what  appears  desirable  in  the 
first  place,  is  to  obtain  the  unanimous  wish 
of  its  members : what  is  desirable  in  the 
second  place,  is  the  will  which  most  nearly 
approaches  it.  This  leads  us  to  be  contented 
with  the  will  of  the  simple  majority  ; since, 
how  far  soever  this  may  be  from  the  really 
universal  will,  it  is  nearer  to  it  than  the  con- 
trary will. 

Are  the  numbers  found  equal  on  each  side? 
there  results  from  it  no  general  act  — one 
will  destroying  the  other ; no  conclusion  is 
arrived  at — things  will  remain  as  they  were, 
unless  there  be  a necessity  for  giving  a pre- 
dominant voice  lo  some  person. 


• It  is  in  reality  only  an  intellectual  act  which 
can  be  identical  among  many  individuals,  and 
constitute  the  principle  of  unity  in  a body.  It 
cannot  be  a physical  act : such  an  act,  peculiar  to 
the  individual  who  exercises  it,  does  not  offer  any 
foundation  for  this  identity.  When  the  Roman 
.senate  decided  that  the  consul  Opimius  should 
put  Tiberius  Gracchus  to  death,  this  decision 
was  literally,  and  without  figure,  the  act  of  each 
senator  who  contributed  to  it  by  nis  vote.  When 
Opimius  in  consequence  slew  Gracchus  with  his 
sword,  the  blow  struck  was  the  act  of  Opimius 
alone.  J urists  say  that  this  act  was  no  less  the 
act  of  the  senate  than  the  other.  Qui  facU  per 
aliuni.,  facit  per  se.  I am  not  examining  whe- 
ther this  mode  of  expression,  which  tends  to  con- 
found one  person  with  another,  may  have  any 
use;  all  that  I intend  to  observe  here  is,  that 
if,  for  the  sake  of  abbreviation,  or  for  greater 
I emphasis,  this  stroke  of  the  sword  be  represented 
I as  the  act  of  the  senate,  it  can  only  be  so  in  a 
1 figurative  sense. 
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I have  not  as  yet  spoken  of  the  case  of 
absence,  which  continually  changes  the  iden- 
tity of  the  assembly.  What  shall  be  said  of 
a will  which  is  not  declared  ? It  does  not 
belong  either  to  one  side  or  the  other.  It 
cannot  be  counted  in  the  composition  of  the 
general  will. 

To  annul  the  will  of  the  assembly  on  ac- 
count of  absentees,  would  be  to  give  to  the 
wills  of  the  absentees  the  same  effect  as  if 
tliey  had  been  declared  for  the  party  of  the 
minority,  which  by  the  supposition  has  not 
been  done.  In  the  calculation  of  suffrages, 
the  true  value  of  an  absent  will,  to  speak 
mathematically,  is  one  less  one ; that  is,  equal 
to  zero.  To  give  to  it  the  value  of  plus  one, 
or  minus  one,  would  be  equally  a false  calcu- 
lation. 

But  is  it  always  necessary  to  have  a deci- 
sion ? No  ; without  doubt : there  are  many 
cases  in  which  it  would  be  too  dangerous  to 
permit  a small  portion  of  the  assembly  to  act 
alone.  It  is  better  not  to  have  any  decision, 
than  to  have  one  which  does  not  unite  a cer- 
tain proportion  of  the  suffrages  of  the  whole 
body.  The  number  necessary  for  rerulering 
any  act  of  the  assembly  legal,  should  be  fixed 
beforehand.  This  important  question  is  only 
mentioned  here  — it  will  be  discussed  sepa- 
rately hereafter. 

It  is  enough  to  remark  here,  that  the  or- 
dinary formula  — such  has  been  the  decision 
of  the  assembly  — announces  some  very  dif- 
ferent facts.  With  an  assembly  of  which  the 
numerical  composition  continually  varies,  the 
only  identity  which  exists  is  the  legal  effect 
of  its  decisions. 

This  is  too  metaphysical,  it  may  be  said  : 
but  it  may  be  replied,  it  is  necessary,  since 
it  is  wished  to  explain  the  nature  of  a poli- 
tical body,  without  having  recourse  to  figu- 
rative language.  This  expression  has  served 
as  a pretext  for  allegories  without  end,  which 
themselves  have  become  the  foundation  of  a 
muliitude  of  puerile  reasonings. 

The  imaginations  of  writers  have  been 
stretched  to  give  to  political  bodies  the  pro- 
perties of  different  kinds  of  bodies.  Some- 
times they  are  mechanical  bodies  ; and  then 
it  is  a question  of  levers  and  springs  — of 

wheelwork  — of  shocks  — of  friction of 

balancing  — of  preponderance. 

Sometimes  they  are  animated  bodies  ; 

and  then  they  have  borrowed  all  the  language 
of  physiology : — they  speak  of  health  — of 
nickness  — of  vigour  — of  imbecilitv — of  cor- 
rupton  — of  dissolution  — of  sleep  — of 
death  and  resurrection.  I cannot  tell  how 
many  political  works  would  he  anniliilated, 
if  this  poetical  jargon  were  abstracted  from 
them,  with  which  their  authors  have  thought 
to  create  ideas,  when  they  have  only  com- 
bined words. 

It  is  true,  that  for  purposes  of  abhrevia-  ■ 


tion,  it  is  lawful  to  borrow  certain  traits  of 
figurative  language,  and  that  one  is  even 
obliged  so  to  do  ; since  intellectual  ideas 
can  only  be  expressed  by  sensible  images. 
But  in  this  case*therc  are  two  precautions  to 
be  observed  : the  one,  never  to  lose  sight  of 
simple  and  rigorous  truth  — that  is  to  say, 
to  be  always  ready  mentally  to  translate  the 
figurative  into  simple  language  ; the  other 
not  to  found  any  conclusion  upon  a figura- 
tive expression,  so  far  as  it  has  anything  in- 
correct in  it  — that  is  to  say,  when  it  does 
not  agree  with  the  real  facts. 

Figurative  language  is  very  useful  for  fa- 
cilitating conception,  when  it  follows  in  the 
train  of  simple  language  : it  is  mischievous 
when  it  occupies  its  place.  It  accustoms  us 
to  reason  upon  the  most  false  analogies,  and 
gathers  round  the  truth,  a mist  which  the 
most  enlightened  minds  are  scarcely  able  to 
penetrate. 

§5.  Division  of  the  Leylslalive  Body  into  two 
assemblies. 

Is  it  desirable  to  have  two  assemblies, 
whose  agreement  should  be  rendered  neces- 
sary to  the  authority  of  a law  ? 

There  are  reasons  on  both  sides:  let  us 
review  them. 

j The  division  of  the  legislative  body  appears 
subject  to  the  following  inconveniences  : — 

1.  It  will  often  have  the  effect  of  giving  to 
the  minority  the  effect  of  the  majority.  The 
unanimity  even  of  one  of  the  two  assemblies 
would  be  defeated  by  a majority  of  a single 
vote  in  the  other  assembly. 

2.  This  arrangement  is  calculated  to  favour 
two  different  intentions,  according  to  the 
quality  of  the  members  thus  distributed.  If 
it  be  founded  upon  orders — for  example,  peers 
and  commoners — the  result  is  to  favour  an 
undue  preponderance  — to  set  the  interests  of 
a particular  class  in  opposition  to  the  inte- 
rests of  the  nation  itself.  If  there  are  two 
rival  assemblies  without  distinctions,  — the 
result  is  to  favour  corruption  ; since  if  a ma- 
jority can  be  secured  in  the  one,  it  is  enough : 
the  other  may  be  neglected. 

3.  Each  assembly  would  be  dej)rived  of  a 
part  of  the  knowledge  it  would  have  pos- 
sessed in  a state  of  union.  The  same  rea- 
sons are  not  presented  in  the  two  houses  with 
the  same  force.  The  arguments  which  have 
decided  the  votes  in  the  one  mav  not  be  em- 
ployed in  the  other.  The  proposer  of  the 
motion,  who  has  made  the  subject  a profmnd 
study,  will  not  he  pre.sent  in  the  assensbly  in 
which  otijectioris  are  made  n,"riinst  it.  'J’he 
cause  is  judged  without  hearing  the  principtl 
party.* 

* This  inconvenience  will  be  lessened  if  tfe 
deliberations  arc  public  and  successive.  The 
reasons  which  have  prevailed  in  one  a.sscii;biy' 
i will  be  known  in  the  oilier. 
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4.  This  division  necessarily  produces  useless 
delays.  Two  assemblies  cannot  be  engaged  at 
the  same  time  upon  the  same  matter  — at  least 
in  all  those  cases  in  which  there  are  original 
documents  to  be  presented,  witnesses  to  be 
heard.  Hence  double  labour  — double  delay. 

Such  assemblies  cannot  exist  without  op- 
posite pretensions.  There  will  arise  questions 
of  competency,  which  will  lead  to  negotia- 
tions, and  often  to  ruptures.  These  disputes 
concerning  powers  or  prerogatives,  beside 
their  own  inconveniences,  beside  the  loss  of 
time  they  occasion,  will  often  furnish  the 
means  of  striking  both  assemblies  with  im- 
movability. This  continually  happened  in  the 
ancient  States- General  of  France.  The  court 
encouraged  disunion  between  the  different  or- 
ders ; it  combated  the  one  by  the  other,  and 
always  found  in  this  discord  a plausible  pre- 
te.xt  for  dismissing  them. 

5.  The  final  result  of  this  division  is  to 
produce  a distribution  of  powers,  which  gives 
to  one  of  the  assemblies  the  initiative,  and 
reduces  the  other  to  a simple  neyative  — a na- 
tural and  fruitful  source  of  undue  opposition, 
of  quarrels,  of  inaction,  and  of  perpetuity  for 
abuse. 

Everything  tends  to  produce  a repartition 
of  this  nature.  Two  independent  assemblies 
cannot  long  exist  without  measuring  their 
strength.  Besides,  those  who  have  the  prin- 
cipal conduct  of  affairs  cannot  act  without 
laying  down  a plan,  and  without  securing  the 
means  of  its  execution.  They  must  choose 
one  of  the  assemblies  in  order  to  begin  their 
operations  there;  if  one  appear  to  have  more 
influence  than  the  other,  they  will  carry  all 
important  propositions  thither.  This  alone 
would  be  sufficient  entirely  to  destroy  the  ba- 
lance. Thus  would  be  established,  not  by  right, 
but  in  fact,  a distinction  between  the  two 
powers,  the  one  being  endowed  with  the  initia- 
tive, and  the  other  with  a simple  negative. 

But  in  reference  to  personal  interest  — the 
only  motive  upon  which  we  can  constantly 
reckon — that  body  which  is  reduced  to  a single 
negative,  will  be  opposed  to  everything.  It 
can  only  show  its  power  by  rejecting : it  ap- 
pears as  nothing  when  it  accepts.  To  play 
the  first  part,  is  to  govern;  — to  play  the 
second,  is  to  be  governed. 

Deprived  of  the  motives  of  honour,  this 
negative  body  will  detach  itself  insensibly 
from  the  habits  of  business : business  will  be 
considered  an  ungrateful  task.  This  body 
will  reserve  to  itself  the  easiest  part,  that  of 
opposing  everything,  except  in  those  cases  in 
which  it  fears  to  compromise  itself  with  pub- 
lic opinion,  and  to  lose  its  reputation  by  an 
odious  resistance. 

The  following  are  the  reasons  which  may 
be  alleged  in  favour  of  this  division:  — • 

~ Mr.  Bentham  not  having  executed  this  la- 
hour,  I have  endeavoured  to  supply  it. — Dumont. 


[C.i.  T. 

[First  advantage.  Maturity  of  disruesion. 

This  division  is  a certain  method  of  pre- 
venting precipitation  and  surprise. 

It  is  true,  that  in  a single  assembly,  rules 
maybe  established  which  prescribe  multiplied 
examinations,  according  to  the  importance  of 
the  business;  and  it  is  thus  that  we  find  in 
the  House  of  Commons  three  readings,  three 
discussions,  at  different  intervals; — discus- 
sion in  committee,  article  by  article ; report 
of  the  committee;  examination  of  this  report: 
petitions  from  all  who  are  interested  ; ap- 
pointment of  a day  for  considering  these  peti- 
tions.  It  is  by  these  general  precautions,  and 
others  like  them,  that  the  danger  of  surprise 
is  obviated,  and  maturity  of  deliberation  se- 
cured. 

This  is  true;  but  a single  assembly  may 
have  the  best  rules,  and  disregard  them  when 
it  pleases.  Experience  proves  that  it  is  easy 
to  lay  them  aside;  and  urgency  of  circum- 
stances always  furnishes  a ready  pretext,  and 
a popular  pretext,  for  doing  what  the  dominant 
party  desires.  If  there  are  two  assemblies,  the 
forms  will  be  observed ; because  if  one  violate 
them,  it  affords  a legitimate  reason  to  the 
other  for  rejection  of  everything  presented 
to  it  after  such  suspicious  innovation. 

Besides,  multiplied  discussions  in  a single 
assembly  do  not  present  the  same  security  as 
those  winch  take  place  among  different  bodies. 
Diversity  of  interests,  of  views,  of  prejudices 
and  habits,  are  absolutely  necessary  for  the 
examination  of  objects  under  all  their  rela- 
tions. Men  who  act  long  together  contract 
the  same  connexions  and  modes  of  thinking, 
a spirit  of  routine  and  of  party,  which  has  its 
natural  correction  in  another  association. 

A second  assembly  may  therefore  be  con- 
sidered as  a tribunal  of  appeal  from  the  judg- 
ment of  the  first. 

Second  advantage.  Restriction  of  the  power 
of  a single  assembly. 

An  assembly  of  deputies  elected  by  the 
people,  and  removable,  would  from  this  cause 
be  in  a state  of  dependence,  which  would 
oblige  them  to  consult  the  wishes  of  their 
constituents:  but  until  a system  of  absolutely 
free  election  and  removability  is  established, 
supposing  such  a system  easy  of  establish- 
ment, and  without  inconvenience,  it  is  no  less 
true  that  a legislative  assembly  is  only  re- 
sponsible to  public  opinion,  from  which  a very 
imperfect  security  results  against  the  abuse  of 
power.  If  there  be  two  assemblies  differently 
constituted,  the  one  naturally  serves  as  a re- 
straint to  the  other;  the  power  of  the  dema- 
gogue will  be  weakened  ; the  same  individual 
will  scarcely  be  able  to  exercise  the  same  in- 
fluence in  both  assemblies.  There  will  arise 
an  emulation  of  credit  and  talents.  Even  the 
jealousy  of  one  assembly  wotdd  become  in 
this  case  a safeguard  against  the  usurpations 
of  the  other,  and  the  constitution  would  b« 
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preserved  by  passions  which  operate  in  diffe- 
rent directions. 

Third  advantage,  Separation  of  the  nobility 
and  the  people.  If  there  be  in  a state  certain 
powerful  and  privileged  bodies,  such  as  the 
nobility  and  clergy,  it  is  better  to  give  to  their 
deputies  a separate  assembly,  than  to  con- 
found them  with  those  of  the  people  in  one 
house.  Why?  In  the^rst  place,  lest  if  their 
number  were  not  determined,  they  should 
obtain,  from  the  influence  of  their  rank  and 
fortune,  a considerable  preponderance  in  the 
elections. 

2dlij,  If  they  act  separately,  the  whole 
responsibility  of  opinion  will  rest  upon  their 
own  heads:  they  eannot  be  ignorant  that  the 
public  will  explain  their  conduct  by  reference 
to  their  personal  interests,  and  that  the  re- 
fusal of  a popular  law  will  expose  them  to 
the  severity  of  the  judgment  of  the  whole 
nation.  If  they  are  confounded  with  the  de- 
puties of  the  people  in  one  assembly,  they 
will  possess  means  of  influence  which  will  act 
secretly,  and  their  peculiar  votes  will  be  hid- 
den in  the  general  vote. 

Zdhj,  If  in  a great  state  you  have  only  a 
single  assembly,  it  will  be  too  numerous  to 
act  well,  or  it  will  be  necessary  to  give  to  the 
people  only  such  a number  of  deputies  as  will 
be  insufficient  to  establish  public  confidence. 

Of  the  five  objections  which  have  been 
presented  against  the  division  of  the  legislative 
power,  the  fifth  is  doubtless  the  strongest. 
One  of  the  two  assemblies  will  obtain  the 
preponderance  — it  will  have  the  initiation. 
'I'here  remains  nothing  for  the  other,  in  the 
majority  of  cases,  hut  the  negative.  It  appears 
sufficiently  absurd  to  create  a body  of  sena- 
tors, or  of  nobles  solely  for  the  purpose  of 
opposing  the  wishes  of  the  deputies  of  the 
people.  But  in  this  manner  of  representing 
the  matter,  it  is  considered  only  in  respect  of 
its  abuse,  and  there  is  a double  departure 
from  truth,  in  trusting  more  to  an  assembly 
called  representative  than  ought  to  be  trusted, 
and  fearing  more  from  an  assembly  of  nobles 
than  ought  to  be  feared.* 

It  cannot  be  denied,  that  at  all  times  the 

• To  the  reasons  already  given,  for  thinking 
that  the  nobility  when  united  in  one  chamber  are 
less  to  be  feared  than  is  commonly  thought,  it 
would  lie  proper  to  add  another,  which  is  drawn 
from  their  character. 

Tlie  nobility  are  naturally  indolent;  they  dis- 
like business,  because,  they  are  unaccustomed  to 
it.  Even  in  England,  the  House  of  Lords  is 
extremely  negligent  of  its  senatorial  functions.  It 
is  frequently  necessary  to  recruit  it,  to  maintain  it 
in  activity.  They  are  like  certain  Indians,  who 
allow  themselves  to  be  governed  by  men  brought 
from  another  climate. 

Those  who  have  most  to  lose  are  in  consequence 
most  timid.  Their  rank  makes  them  most  pro- 
minent. They  cannot  escape  in  the  crowd.  If 
they  render  themselves  unpopular,  this  unpopu- 
larity follows  their,  everywhere. 


division  of  the  legislative  body,  whatever 
may  be  the  composition  of  the  two  houses, 
presents  great  obstacles  to  the  reform  of 
abuses.  Such  a system  is  less  proper  for  crea- 
ting than  preserving.  This  shows  that  it  is 
suitable  to  an  established  constitution.  The 
vessel  of  the  state,  secured  by  these  two  an- 
chors, possesses  a power  of  resistance  against 
the  tempests,  which  could  not  he  obtained  by 
any  other  means. 

But  if  the  division  of  the  legislative  bodies, 
be  extended  to  three  or  four  assemblies,  it 
will  be  seen  to  give  birth  to  a complication 
of  irremediable  inconveniences:  — not  only 
are  the  delays,  the  rivalries,  the  obstacles  to 
every  species  of  improvement,  multiplied,  but 
a means  is  also  given  to  the  executive  of 
stopping  everything,  by  a superior  influence 
over  a single  assembly,  or  of  annihilating  the 
power  of  one  of  these  assemblies,  if  the  con- 
currence  of  two  others  decides  everything. 
There  results  from  such  a division,  an  illegal 
and  fraudulent  association,  in  which  two  of 
the  associates  have  only  to  agree  together,  in 
order  to  leave  the  third  only  the  semblance  of 
power.  It  is  thus  that  the  nobility  and  clergy 
in  Denmark  held  the  commons  in  a condition 
of  nearly  absolute  nullity;  and  it  was  thus 
also,  that  by  a union  between  the  commons 
and  the  clergy  against  the  nobility,  the  States 
were  destroyed,  and  absolute  power  bestowed 
on  the  King.  Sicily  also  had  its  parliament,  in 
which  the  two  superior  orders  having  always 
agreed  among  themselves  against  the  third  es- 
tate, have  reduced  it  to  an  existence  purely 
nominal. 

Returning  to  the  question  of  two  assem- 
blies: if  it  were  asked  what  good  has  resulted 
in  England  from  the  House  of  Lords,  it  would 
not  be  easy  to  cite  examples  of  bad  laws 
which  it  has  prevented  by  its  negative ; it  is 
possible,  on  the  contrary,  by  citing  many  good 
ones  which  it  had  rejected,  to  conclude  that 
it  was  more  hurtful  than  useful.  But  this  con- 
clusion would  not  be  just;  for  in  examining 
the  effects  of  an  institution,  we  ought  to  take 
account  of  what  it  does,  without  being  per- 
ceived, by  the  simple  faculty  of  hindering. 
An  individual  is  not  tempted  to  ask  for  what 
he  is  certain  beforehand  will  be  refused.  No 
one  u)idertakes  an  enterprise  which  is  certain 
not  to  succeed.  A constitution  becomes  stable, 
because  there  is  a power  established  for  its 
protection.  If  there  were  no  positive  proof 
of  good  which  the  House  of  Lords  has  done, 
we  may  in  part  attribute  to  it  the  moderation 
with  which  the  House  of  Commons  has  used 
its  power,  the  respect  which  it  shows  for  the 
limits  of  its  slightly  determined  authority,  and 
its  constant  sulijection  to  the  rules  which  it 
prescribes  to  itself. 

I shall  confine  myself  to  a simple  enumera- 
tion of  several  collateral  advantages  resulting 
from  a superior  chamber ; such  as  the  relief 
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wliicli  it  gives  to  the  government  in  the  eyes 
of  the  people;  the  greater  force  conferrei]  on 
the  laws,  when  the  nobility  have  concurred 
in  sanctioning  them;  the  emulation  which  di- 
versity of  ranks  spreads  among  the  different 
classes  of  society;  the  advantage  of  present- 
ing a fixed  and  precise  career  to  ambilion,  in 
which  a legitimate  reward  is  worth  more  than 
the  demagogue  could  promise  himself  from 
success;  and  the  still  greater  advantage  of 
retaining  the  nobility  within  certain  limits,  of 
rendering  it  hereditary  only  in  the  eldest  son, 
and  of  connecting  its  interest  with  the  general 
interest,  by  a continual  transfusion  of  these 
noble  families  among  the  body  of  the  nation. 
There  is  no  ducal  house  in  England  which 
has  not  in  its  bosom  a part  more  attached  by 
interest  to  the  liberty  of  the  commons,  than 
to  the  prerogatives  of  the  peerage.  This  is 
the  principle  of  stability.  Each  one  in  this 
beautiful  political  order,  is  more  afraid  of 
losing  what  he  possesses,  than  desirous  of 
what  he  has  not.] 

CHAPTER  II. 
or  PUBt  lCITY. 

lirroiiE  entering  into  the  detail  of  the  ope- 
rations of  the  assembly,  let  us  place  at  the 
head  of  its  regulations  the  fittest  law  for 
securing  the  public  confidence,  and  causing 
it  constantly  to  advance  towards  the  end  of 
its  institution. 

This  law  is  that  oi'  publiciln.  The  discus- 
sion of  this  subject  may  be  divided  into  six 
parts: — 1.  Reasons  for  publicity;  2.  Exami- 
nation of  objections  to  publicity;  3.  Excep- 
tions to  bo  made ; 4.  The  points  to  which 
publicity  should  extend;  5.  The  means  of 
publicity ; (j.  Observations  on  the  practice 
established  in  England. 

§ 1.  licasons  for  Publicity. 

1.  To  constrain  the  members  of  the  assem- 
bly to  perform  their  duty. 

The  greater  the  number  of  temptations  to 
which  the  exercise  of  political  power  is  ex- 
posed, the  more  necessary  is  it  to  give  to  those 
w’ho  possess  it,  the  most  powerful  reasons 
for  resisting  them.  But  there  is  no  reason 
more  constant  and  more  universal  than  the 
superintendence  of  the  public.  The  public 
compose  a tribunal,  which  is  more  powerful 
than  all  the  other  tribunals  together.  An 
individual  may  pretend  to  disregard  its  de- 
crees— to  represent  them  as  formed  of  fluc- 
tuating and  opposite  opinions,  which  destroy 
one  another ; but  every  one  feels,  that  though 
this  tribunal  may  err,  it  is  incorruptible;  that 
it  continually  tends  to  become  enlightened ; 
that  it  unites  all  the  wisdom  and  all  the  jus- 
tice of  the  nation;  that  it  always  decides  the 
destiny  of  public  men  ; and  that  the  punish- 
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ments  which  it  pronounces  are  inevitable. 
Tho.«e  who  complain  of  its  judgments,  only 
appeal  to  itself;  and  the  man  of  virtue,  in  re- 
sisting the  opinion  of  to-day — in  rising  above 
general  clamour,  counts  and  w'eiglis  in  secret 
the  suffrages  of  those  who  resemble  himself. 

If  it  were  possible  to  abstract  one’s  self 
j from  this  tribunal,  w'bo  would  wish  so  to  do? 
It  without  doubt  would  be  neither  the  good 
nor  the  wise  man,  since  in  the  long  run  these 
have  nothing  to  fear,  but  everything  to  hope. 
The  enemies  of  publicity  may  be  collected 
into  three  classes;  the  malefactor,  who  seeks 
to  escape  the  notice  of  the  judge;  the  tyrant, 
who  seeks  to  stifle  public  opinion,  whilst  he 
fears  to  hear  its  voice;  the  timid  or  indolent 
man,  who  complains  of  the  general  incapacity 
in  order  to  screen  his  ow'ii. 

It  may  perhaps  be  said,  that  an  assembly, 
especially  if  numerous,  forms  an  internal 
public,  which  serves  as  a restraint  upon  itself. 
I reply,  that  an  assembly,  how  numerous 
soever,  will  never  be  sufficiently  large  to 
supply  the  place  of  the  true  public.  It  will 
be  most  frequently  divided  into  two  parties, 
which  will  not  possess,  in  reference  one  to 
another,  the  qualities  necessary  for  properly 
exercising  the  function  of  judges.  They 
will  not  be  impartial.  Whatever  the  conduct 
of  an  individual  may  be,  he  will  almost  al- 
ways be  secure  of  the  suffrages  of  one  party, 
in  opposition  to  the  other.  The  internal 
censure  will  not  be  sufficient  to  secure  pro- 
bity, without  the  assistance  of  external  cen- 
sure. The  reproaches  of  friends  will  be  little 
dreaded,  and  the  individual  will  become  in- 
sensible to  those  of  his  enemies.  The  spirit 
of  party  shut  up  within  narrow  limits,  equally 
strips  both  praise  and  blame  of  its  nature. 

2.  To  secure  the  confidence  of  the  people, 
and  their  assent  to  the  measures  of  the  legis- 
lature : — 

Suspicion  always  attaches  to  mystery.  It 
thinks  it  sees  a crime  where  it  beholds  an 
affectation  of  secresy ; and  it  is  rarely  deceived. 
For  why  should  we  hide  ourselves  if  we  do 
not  dread  being  seen  ? In  proportion  as  it  is 
desirable  for  improbity  to  shroud  itself  in 
darkness,  in  the  same  proportion  is  it  desi- 
rable for  innocence  to  walk  in  open  day,  for 
fear  of  being  mistaken  for  her  adversary.  iSo 
clear  a truth  presents  itself  at  once  to  the 
minds  of  the  people,  and  if  good  sense  had 
not  suggested  it,  malignity  would  have  suf- 
ficed to  promulgate  it.  The  best  project  pre- 
pared in  darkness,  would  excite  more  alarm 
than  the  worst,  undertaken  under  the  aus- 
pices of  publicity. 

But  in  an  open  and  free  policy,  what  con- 
fidence and  security  — I do  not  say  for  the 
people,  but  for  the  governors  themselves! 
Let  it  be  impossible  that  any  thing  should 
be  done  which  is  unknown  to  the  nation  — 
prove  to  it  that  you  neither  intend  to  deceive 
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nor  to  surprise — you  take  away  all  the  wea- 
pons of  discontent.  The  public  will  repay 
with  usury  the  confidence  you  repose  in  it. 
Calumny  will  lose  its  force ; it  collects  its 
venom  in  the  caverns  of  obscurity,  but  it  is 
destroyed  by  the  light  of  day. 

That  a secret  policy  saves  itself  from  some 
inconveniences  I will  not  deny;  but  I be- 
lieve, that  in  the  tong  run  it  creates  more 
than  it  avoids ; and  that  of  two  governments, 
one  of  which  should  be  conducted  secretly 
and  the  other  openly,  the  latter  would  possess 
a strength,  a hardihood,  and  a reputation 
which  would  render  it  superior  to  all  the  dis- 
simulations of  the  other. 

Consider,  in  particular,  how  much  public 
deliberations  respecting  the  laws,  the  mea- 
sures, the  taxes,  the  conduct  of  official  persons, 
ought  to  operate  upon  the  general  spirit  of 
a nation  in  favour  of  its  government.  Ob- 
jections have  been  refuted,  — false  reports 
confounded;  the  necessity  for  the  sacrifices 
required  of  the  people  have  been  clearly 
proved.  Opposition,  with  all  its  efforts,  far 
from  having  been  injurious  to  authority,  will 
have  essentially  assisted  it.  It  is  in  this  sense 
that  it  has  been  well  said,  that  he  who  re- 
sists, strengthens : for  the  government  is  much 
more  assured  of  the  general  success  of  a mea- 
sure, and  of  the  public  approbation,  after  it 
has  been  discussed  by  two  parties,  whilst  the 
whole  nation  has  been  spectators. 

Among  a people  who  have  been  long  ac- 
customed to  public  assemblies,  the  general 
feeling  will  be  raised  to  a higher  tone — sound 
opinions  will  be  more  common — hurtful  pre- 
judices, publicly  combated,  not  by  rhetori- 
cians but  by  statesmen,  will  have  less  domi- 
nion. The  multitude  will  be  more  secure 
from  the  tricks  of  demagogues,  and  the  cheats 
of  impostors;  they  will  most  highly  esteem 
great  talents,  and  the  frivolities  of  wit  will 
be  reduced  to  their  just  value.  A habit  of 
reasoning  and  discussion  will  penetrate  all 
classes  of  society.  The  passions,  accustomed 
to  a public  struggle,  will  learn  reciprocally 
to  restrain  themselves;  they  will  lose  that 
morbid  sensibility,  which  among  nations 
without  liberty  and  without  experience,  ren- 
ders them  the  sport  of  every  alarm  and  every 
suspicion.  Even  in  circumstances  when  dis- 
content most  strikingly  exhibits  itself,  the 
signs  of  uneasiness  will  not  be  signs  of  revolt ; 
the  nation  will  rely  upon  those  trustworthy 
individuals  whom  long  use  has  taught  them 
to  know;  and  legal  opposition  to  every  un- 
popular measure,  will  prevent  even  the  idea 
of  illegal  resistance.  Even  if  the  public  wish 
be  opposed  by  too  powerful  a party,  it  wall 
know  that  the  cause  is  not  decided  without 
appeal ; hence  persevering  patience  becomes 
one  of  the  virtues  of  a free  country. 

The  order  which  reigns  in  the  discussion 
of  a political  assembly,  will  form  by  imitation 


the  national  spirit.  This  order  will  be  re- 
produced in  clubs  and  inferior  assemblies,  in 
which  the  people  will  be  pleased  to  find  the 
regularity  of  which  they  had  formed  the  idea 
from  the  greater  model.  How  often,  in  Lon- 
don, amid  the  effervescence  of  a tumult,  have 
not  well-known  orators  obtained  the  same 
attention  as  if  they  had  been  in  parliament  ? 
The  crowd  has  ranged  itself  around  them, 
has  listened  in  silence,  and  acted  with  a 
degree  of  moderation  which  could  not  be 
conceived  possible  even  in  despotic  states,  in 
which  the  populace,  arrogant  and  timid  alter- 
nately,  is  equally  contemptible  in  its  trans- 
ports and  its  subjection.  Still,  however, 
the  regime  of  publicity  — very  imperfect  as 
yet,  and  newly  tolerated,  — without  being 
estiiblished  by  law',  has  not  had  time  to  pro- 
duce all  the  good  effects  to  which  it  will  give 
birth.  Hence  have  arisen  riots,  for  which 
there  was  no  other  cause  than  the  precipita- 
tion w'itli  which  the  government  acted,  with- 
out taking  the  precaution  to  enlighten  the 
people.* 

3.  To  enable  the  governors  to  know  the 
wishes  of  the  governed. 

In  the  same  proportion  as  it  is  desirable 
for  the  governed  to  know  the  conduct  of 
their  governors,  is  it  also  important  for  the 
governors  to  know  the  real  w'ishes  of  the 
governed.  Under  the  guidance  of  publicity, 
nothing  is  more  easy.  The  public  is  placed 
in  a situation  to  form  an  enlightened  opi- 
nion, and  the  course  of  that  opinion  is  easily 
marked.  Under  the  contrary  regime,  w'hat 
is  it  possible  to  know  with  certainty?  The 
public  will  always  proceed,  speaking  and 
judging  of  everything;  but  it  judges  with- 
out information,  and  even  upon  false  infor- 
mation : its  opinion,  not  being  founded  upon 
facts,  is  altogether  different  from  what  it 
ought  to  be,  from  what  it  would  be,  if  it  were 
founded  in  truth.  It  ought  not  to  be  believed 
that  government  can  dissipate  at  pleasure, 
those  errors  which  it  would  have  been  easy 
to  prevent.  Late  illumination  does  not  al- 
ways repair  the  evil  of  a previously  erroneous 
impression.  Have  the  people,  from  the  little 
w’hich  has  transpired  respecting  a project, 
conceived  sinister  apprehensions  ? We  will 
suppose  them  unfounded  ; but  this  does  not 
alter  the  case  . they  become  agitated ; they 
murmur ; alarm  is  propagated ; resistance  is 
prepared.  lias  the  government  nothing  to 
do  but  to  speak — to  make  known  the  truth, 
in  order  to  change  the  current  of  the  public 
mind  ? No;  without  doubt:  confidence  is  of 
slow  growth.  The  odious  imputations  exist ; 
the  explanations  which  are  given  of  neces- 
sity, are  considered  as  the  acknowledgements 
of  weakness.  Hence  improvement  itself  pro- 
duces a shock,  when  improperly  introduced, 

• For  example,  the  riots  in  London  in  1/00. 
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and  when  it  is  opposed  to  the  inclinations  of 
the  people.  The  history  of  the  Eni[)oror 
Joseph  II.  would  furnish  a multitude  of  ex- 
amples. 

To  these  major  considerations  may  he  joined 
others,  which  ought  not  to  be  neglected. 

4.  In  an  assembly  elected  by  the  people, 
and  renewed  from  time  to  time,  publicity  is 
absolutely  necessary  to  enable  the  electors  to 
act  from  knowledge. 

For  what  purpose  renew  the  assembly,  if 
the  people  are  always  obliged  to  choose  from 
among  men  of  whom  they  know  nothing? 

I'o  conceal  from  the  public  the  conduct  of 
its  representatives,  is  to  add  inconsistency  to 
prevarication  : it  is  to  tell  the  constituents, 
“ You  are  to  elect  or  reject  such  or  such  of 
your  deputies  without  knowing  why  — you 
are  forbidden  the  use  of  reason  — you  are  to 
be  guided  in  the  exercise  of  your  greatest 
powrns  only  by  hazaid  or  caprice.” 

5.  Another  reason  in  favour  of  publicity : — 
To  provide  the  assembly  with  the  means  of 
profiting  by  the  information  of  the  public. 

A nation  too  numerous  to  act  for  itself,  is 
doubtless  obliged  to  entrust  its  powers  to  its 
deputies.  But  will  they  possess  in  concentra- 
tion all  the  national  intelligence  ? Is  it  even 
possible  that  the  elected  shall  be  in  every  re- 
spect the  most  enlightened,  the  most  capable, 
the  wisest  persons  in  the  nation  ? — that  they 
will  possess,  among  themselves  alone,  all  the 
general  and  local  knowledge  which  the  func- 
tion of  governing  retjuires  ? Tliis  prodigy  of 
election  is  a chimera.  In  peaceful  times, 
wealth  and  distinguished  rank  will  be  always 
the  most  likely  circumstances  to  conciliate 
the  greatest  number  of  votes.  The  men  whose 
condition  in  life  leads  them  to  cultivate  their 
minds,  have  rarely  the  opportunity  of  entering 
into  the  career  of  politics.  Locke,  Newton, 
Ilumc,  Adam  Smith,  and  many  other  men  of 
genius,  never  had  a seat  in  parliament.  The 
most  useful  plans  have  often  been  derived  from 
private  individuals.  The  establishment  of  the 
sinking  fund  by  Mr.  Pitt,  it  is  well  known, 
was  the  fruit  of  the  calculations  of  Dr.  Price, 
who  would  never  have  had  the  leisure  requi- 
site tor  such  researches,  if  his  mind  had  been 
distracted  by  political  occupations.  The  only 
public  man,  who  from  the  beginning  of  the 
quarrel  with  the  American  colonies  had  cor- 
rect ideas  upon  the  snlqect,  and  who  would 
have  saved  the  nation  from  war  if  he  had  been 
listened  to,  was  a clergyman,  excluded  by  this 
circumstance  from  tlie  national  representa- 
tion.* But  without  entering  into  those  de- 
tails, it  may  easily  be  conceived  how  effective 
publicity  is,  as  a means  of  collecting  all  the 
information  in  a nation,  and  consequently  for 
giving  birth  to  useful  suggestions. 

6.  It  may  he  tliought  descending  from  the 
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serious  consideration  of  this  subject,  to  reckon 
among  the  advantages  of  publicity,  t/tc  omitsc- 
inent  v;hich  results  from  it.  I say  aiiuisement 
by  itself,  separate  from  instruction,  though  it 
be,  in  fact,  not  possible  to  separate  them. 

But  those  who  regard  this  consideration  as 
frivolous,  do  not  reason  well.  AVliat  they 
reckon  useful,  is  what  promises  an  advantage  : 
amusement  is  an  advantage  already  realized; 
and  this  kind  of  pleasure  in  particular,  ap- 
pears to  me  sufficient  by  itself  to  increase 
the  happiness  of  any  nation,  which  would  en- 
joy much  more  than  those  nations  who  know 
it  not. 

Memoirs  are  one  of  the  most  agreeable  parts 
of  French  literature,  and  there  are  few  books 
which  are  more  profound  : but  memoirs  do  not 
appear  till  long  after  the  events  which  they 
record  have  happened,  and  they  are  not  in 
the  hands  of  every  one.  English  newspapers 
are  memoirs,  published  at  the  moment  when 
the  events  occur;  in  which  are  found  all  the 
parliamentary  discussions — everything  which 
relates  to  the  actors  on  the  political  theatre  ; 
in  which  all  the  facts  are  freely  exhibited,  and 
all  opinions  are  freely  debated.  One  of  the 
Roman  emperors  proposed  a reward  for  the 
individual  who  should  invent  a new  pleasure: 
no  one  has  more  richly  deserved  it,  than  the 
individual  who  first  laid  the  transactions  of 
a legislative  assembly  before  the  eyes  of  the 
public,  f 

§ 2.  Objections  to  Publicity. 

If  publicity  be  fiivourablc  in  so  many  re- 
spects to  the  governorsthemselves  — so  pro- 
per for  securing  them  against  the  injustice  of 
the  public,  for  procuring  for  them  the  sweet- 
est reward  of  their  labours  — why  are  they 
so  generally  enemies  of  this  regime?  Must  it 
be  sought  in  their  vices  ? in  the  desire  of  the 
governors  to  act  without  responsibility  ~ to 
withdraw  their  conduct  from  inspection  — to 
impose  upon  the  people  — to  keep  them  in 
subjection  by  their  ignorance  ? Such  motives 
may  actuate  some  among  them  ; but  to  attri- 
bute them  to  all,  would  be  the  language  of 
satire.  There  may  be  unintentional  errors  in 
this  respect,  founded  upon  specious  objec- 
tions : let  us  endeavour  to  reduce  them  to 
their  just  value. 

First  objection  — “ The  public  is  an  in- 
competent judge  of  the  proceedings  of  a 
political  assembly,  in  consequence  of  the  ig- 
norance and  passions  of  the  majority  of  those 
who  compose  it.” 

If  I should  concede,  that  in  the  mass  of 
the  public  there  may  not  be  one  individual  in 
a hundred  who  is  capable  of  forming  an  en- 
lightened judgment  upon  the  questions  which 


-h  See  Paley’s  Moral  Philosophy,  b.  vi.  ch.  (5, 
in  which  this  subject  is  treated  in  a manner  to 
which  there  is  nothing  to  add. 
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are  discussed  in  a political  assembly,  I shall 
not  be  accused  of  weakening  the  objection  ; 
and  yet,  even  at  this  point,  it  would  not  ap- 
pear to  me  to  have  any  force  against  publicity. 

This  objection  would  have  some  solidity, 
if,  when  the  means  of  judging  correctly  were 
taken  from  the  popular  tribunal,  the  inclina- 
tion to  judge  could  be  equally  taken  away  : 
but  the  public  do  judge  and  will  always  judge. 
If  it  should  refrain  from  judging,  for  fear  of 
judging  incorrectly,  far  from  deserving  to  be 
charged  with  ignorance,  its  wisdom  would 
deserve  to  be  admired.  A nation  which  could 
supend  its  judgment,  would  not  be  composed 
of  common  men,  but  of  philosophers. 

But  the  increase  of  publications,  it  will  be 
said,  will  increase  the  number  of  bad  judges 
in  a much  greater  proportion  than  the  good 
ones. 

To  this  it  may  be  replied,  — that  for  this 
purpose  it  is  necessary  to  distinguish  the  pub- 
lic into  three  classes : The  first  is  composed  of 
the  most  numerous  party,  who  occupy  them- 
selves very  little  with  public  affairs  — who 
have  not  time  to  read,  nor  leisure  for  reason- 
ing. The  second  is  composed  of  those  who 
form  a kind  of  judgment,  but  it  is  borrowed 
— a judgment  founded  upon  the  assertions  of 
others,  the  parries  neither  taking  the  pains 
necessary,  nor  being  able,  to  form  an  opinion 
of  their  own.  The  third  is  composed  of  those 
who  judge  for  themselves,  according  to  the 
information,  whether  more  or  less  exact,  which 
they  are  able  to  procure. 

Which  of  these  three  classes  of  men  would 
be  injured  by  publicity? 

It  would  not  be  the  first;  since,  b}'  the  sup- 
position, it  would  not  affect  them.  It  is  only 
the  third:  these  judged  before — they  will  still 
judge  ; but  they  judged  ill  upon  imperfect 
information;  they  will  j udge better  W’hen  they 
are  in  possession  of  the  true  documents. 

Whilst  in  respect  of  the  second  class,  we 
have  said  that  their  judgments  are  borrowed, 
they  must  therefore  be  the  echo  of  those  of 
the  third  class.  But  this  class  being  better 
informed,  and  judging  better,  will  furnish 
more  correct  opinions  for  those  who  receive 
them  ready  made.  By  rectifying  these,  you 
will  have  rectified  the  others  ; by  purifying 
the  fountain,  you  will  purify  the  streams. 

In  order  to  decide  whether  publicity  will 
be  injurious  or  beneficial,  it  is  only  necessary 
to  consider  the  class  which  judges  ; becam^'e 
it  is  this  alone  which  directs  opinion.  But  if 
this  class  judge  ill,  it  is  because  it  is  ignorant 
of  the  facts  — because  it  does  not  possess  the 
necessary  particulars  for  forming  a good  judg- 
ment. This,  then,  is  the  reasoning  of  the  par- 
tisans of  mystery  : — “ You  are  incapable  of 
judging,  because  jou  are  ignorant  ; and  you 
shall  remain  ignorant,  that  you  may  be  in- 
capable of  judging.” 

Second  objection  — “ Publicity  may  expose 


to  hatred  a member  of  the  assembly,  for  pre- 
ceedings  which  deserve  other  treatment.” 

Tliis  objection  resolves  itself  into  the  first, 
— the  incapacity  of  the  people  to  distinguish 
between  its  friends  and  its  enemies. 

If  a member  of  a political  assembly  have 
not  sufficient  firmness  to  brave  a momentary 
injustice,  he  is  wanting  in  the  first  quality  of 
his  ollice.  It  is  the  characteristic  of  error  to 
possess  only  an  accidental  existence,  whicli 
may  terminate  in  a moment,  whilst  truth  is 
indestructible.  It  requires  only  to  be  exhi- 
bited, and  it  is  to  effect  this  that  everything 
in  the  region  of  publicity  concurs.  Is  injustice 
discovered  ? — hatred  is  changed  into  esteem  ; 
and  he  who,  at  the  expense  of  the  credit  of 
to-day,  has  dared  to  draw  for  reputation  on 
the  future,  is  paid  with  interest. 

As  regards  reputation,  publicity  is  much 
more  useful  to  the  members  of  an  assembly 
than  it  can  be  hurtful : it  is  their  security 
against  malignant  imputations  and  calumnies. 
It  is  not  possible  to  attribute  to  them  false 
discourses,  nor  to  hide  the  good  they  have 
done,  nor  to  give  to  their  conduct  an  unfair 
colouring.  Have  their  intentions  been  ill  un- 
derstood ? — a public  explanation  overturns  the 
fiilse  rumours,  and  leaves  no  hold  for  clandes- 
tine attacks. 

Third  objection — “The  desire  of  popu- 
larity may  suggest  dangerous  propositions  to 
the  members;  — the  eloquence  which  they 
will  cultivate  will  be  the  eloquence  of  seduc- 
tion, rather  than  the  eloquence  of  reason  ; — 
they  will  become  tribunes  of  the  people,  ra- 
ther than  legislators.” 

This  objection  also  resolves  itself  into  the 
first, — that  is,  the  incompetence  of  the  people 
to  judge  of  their  true  interests,  to  distinguish 
between  their  friends  and  their  flatterers. 

In  a representative  state,  in  wliich  the 
people  are  not  called  upon  to  vote  upon  po- 
litical measures,  this  danger  is  little  to  he 
apprehended.  Tlie  speeches  of  the  orators, 
which  are  known  to  them  only  through  the 
newspapers,  have  not  the  influence  of  the  pas- 
sionate harangues  of  a seditious  demagf)gue. 
They  do  not  read  them  till  after  they  have 
passed  through  a medium  which  cools  them  ; 
and  besides,  they  are  accompanied  by  tlie 
opposite  arguments,  whicli,  Hcconling  to  (be 
supposition,  would  have  all  the  natural  ad- 
vantage of  the  true  over  the  false.  The  pub- 
licity of  debates  lias  ruined  more  demagogues 
than  it  has  made.  A popular  favourite  lias 
only  to  enter  parliament,  and  he  ceases  to  be 
mischievous.  Placed  amid  bis  equals  or  bis 
superiors  in  talent,  be  can  assert  noflting 
which  will  not  lie  combated  : his  exagg-cni- 
tions  will  he  reduced  within  the  limits  oi 
truth,  his  presumption  limniliated.  hi.s  desire 
of  niomcntarv  popularity  ridiculed;  and  the 
flatterer  of  the  people  will  liiiisli  by  (li.sguiliiig 
tiio  [leople  the.iisches. 
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rDiirth  objection  — “ In  a monarchy,  the 
publicity  of  the  proceedings  of  political  as- 
semblies, by  exposing  the  members  to  the 
resentment  of  the  head  of  the  State,  may 
obstruct  the  freedom  of  their  decisions.” 

This  objection,  more  specious  than  the 
preceding,  vanishes  when  it  is  examined,  and 
even  proves  an  argument  in  favour  of  publi- 
city. If  such  an  assembly  be  in  danger  from 
the  sovereign,  it  has  no  security  except  in 
the  protection  of  the  people.  The  security 
arising  from  secret  deliberations  is  more  spe- 
cious than  real.  The  proceedings  of  the  as- 
sembly would  always  be  known  to  the  sove- 
reign, whilst  they  would  always  be  unknown 
to  those  who  would  only  seek  to  protect  it, 
if  the  means  were  left  to  them. 

If,  then,  a political  assembly  prefer  the  se- 
cret regime,  by  alleging  the  necessity  of  with- 
dr.iwing  itself  from  the  inspection  of  the 
sovereign,  it  need  not  thus  deceive  itself;  this 
can  only  be  a pretence.  The  true  motive  of 
such  conduct  must  rather  be  to  subject  itself 
to  his  iiiHuence,  without  too  much  expoing 
itself  to  public  blame ; for  by  excluding  the 
public,  it  only  frees  itself  from  public  inspec- 
tion. Tlie  sovereign  will  not  want  his  agents 
and  his  spies:  though  invisible,  he  will  be,as  it 
were,  present  in  the  midst  of  the  assembly. 

Is  it  objected  against  the  regime  of  publi- 
city, that  it  is  a system  of  distrust  ? This  is 
true ; and  every  good  political  institution  is 
founded  upon  this  base.  Whom  ought  we  to 
distrust,  if  not  those  to  whom  is  committed 
great  authority,  with  great  temptations  to 
al)use  it  ? Consider  the  objects  of  their  du- 
ties ; they  are  not  their  own  aftairs,  but  the 
affairs  of  others,  comparatively  indilferent  to 
them,  very  difficult,  very  complicated, — which 
indolence  alone  would  lead  them  to  neglect, 
and  which  require  the  most  laborious  applica- 
tion. Consider  their  personal  interests  : you 
will  often  find  them  in  opposition  to  the  inte- 
rests confided  to  them.  They  also  possess  all 
the  means  of  serving  themselves  at  the  ex- 
pense of  the  public,  without  the  possibility  of 
being  convicted  of  it.  What  remains,  then,  to 
overcome  all  these  dangerous  motives?  what 
has  created  an  interest  of  superior  force?  and 
what  can  this  interest  be,  if  it  be  not  respect 
for  public  opinion — dread  of  its  judgments — 
desire  of  glory?  — in  one  word,  everything 
which  results  from  publicity  ? 

The  elficacy  of  this  great  instrument  ex- 
tends to  everything  — legislation,  administra- 
tion, judicature.  Without  publicity,  no  good 
is  permanent;  under  the  auspices  of  publicity, 
no  evil  can  continue. 

§ 3.  Objects  to  which  publicity  ouyht  to 
extend. 

The  publication  of  what  passes  in  a poli- 
tical assembly  ought  to  emiiracc  the  follow- 
ing points; — 


1.  The  tenor  of  every  motion. 

2.  The  tenor  of  the  speeches  or  the  aigu- 
ments  for  and  against  each  motion. 

3.  The  issue  of  each  motion. 

4.  The  numl.'er  of  the  votes  on  each  side. 

5.  Tlie  names  of  the  voters. 

6.  The  reports,  &c.  which  have  served  as 
the  foundation  of  the  decision. 

I shall  not  stop  to  prove  that  the  know- 
ledge of  all  these  points  is  necessary  for  put- 
ting the  tribunal  of  the  public  in  a condition 
for  forming  an  enlightened  judgment.  But 
an  objection  may  be  made  against  the  publi- 
city of  the  respective  number  of  the  voters. 
By  publishing  these,  it  may  be  said,  the  au- 
thority of  the  acts  of  the  assembly  will  be  in 
danger  of  being  weakened,  and  the  oppo.si- 
tion  will  be  encouraged  when  the  majority  is 
small. 

To  this  it  may  be  replied,  that  it  is  proper 
to  distinguish  between  illegal  and  legal  op- 
position.  The  first  is  not  to  be  presumed; 
the  second  is  not  an  evil. 

The  first,  I say,  is  not  to  be  presumed.  The 
existence  of  a government  regulated  by  an 
assembly,  is  founded  upon  an  habitual  dispo- 
sition to  conformity  with  the  wish  of  the  ma- 
jority : constant  unanimity  is  not  expected, 
because  it  is  known  to  be  impossible ; and 
when  a party  is  beaten  by  a small  majority, 
far  from  finding  in  this  circumstance  a motive 
for  illegal  resistance,  it  only  discovers  a rea- 
son for  hope  of  future  success. 

If  afterwards  a legal  opposition  be  esta- 
blished, it  is  no  evil;  for  the  comparative 
number  of  suffrages  being  the  only  me;isure 
of  probability  as  to  the  correctness  of  its  de- 
cisions, it  follows  that  the  legal  opposition 
cannot  be  better  founded  than  when  guided 
by  this  probability.  Let  us  suppose  tbe  case 
of  a judicial  decision  ; — that  there  have  been 
two  judgments,  the  one  given  by  the  smallest 
majority  possible,  the  other  by  the  greatest : 
would  it  not  be  more  natural  to  provide  an 
appeal  against  the  first  than  against  the  se- 
cond ? 

But  the  necessity  of  appeal  in  judicial  mat- 
ters is  not  nearly  of  the  same  importance  as  in 
matters  of  legislation.  The  decisions  of  the 
judges  apply  only  to  individual  cases;  the  de- 
cisions of  a legislative  assembly  regulate  the 
interests  of  a whole  nation,  and  have  conse- 
quences which  are  continually  renewed. 

Do  you  expect  that  you  will  obtain  greater 
submission  by  concealing  from  the  public  the 
different  numbers  of  the  votes  ? You  will  be 
mistaken.  The  public,  reduced  to  conjecture, 
will  turn  this  mystery  against  you.  It  will  be 
very  easily  misled  by  false  reports.  A small 
minority  may  represent  itself  as  nearly  equal 
to  the  majority,  and  may  make  use  of  a 
thousand  insidious  arts  to  deceive  the  public 
as  to  its  real  force. 

The  American  Congress,  during  the  war  of 
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iiidcpendence,  was  accustcmitd,  if  I am  not 
deceived,  to  represent  all  its  resolutions  as 
unanimous.  Its  enemies  saw  in  this  precau- 
tion the  necessity  of  hiding  an  habitual  dis- 
cord. This  assembly,  in  other  respects  so 
wisf,  chose  rather  to  expose  itself  to  this 
suspicion,  than  to  allow  the  degrees  of  dissent 
to  the  measures  which  it  took,  to  be  known. 
But  though  this  trick  might  succeed  in  this 
particular  case,  this  does  not  prove  its  ge- 
neral utility.  The  Congress,  secure  of  the 
conlidence  of  its  constituents,  employed  this 
stratagem  with  their  approbation,  for  the  pur- 
pose of  disconcei  ting  its  enemies. 

The  names  of  the  voter.s  ought  to  be  pub- 
lislied,  not  only  that  the  public  may  know  the 
habitual  principles  of  their  deputies,  and  their 
assiduity  in  attending,  but  also  for  another 
reason.  The  quality  of  the  votes  has  an  in- 
fluence upon  opinion,  as  well  as  their  num- 
ber. To  desire  that  they  should  all  have  the 
same  value,  is  to  desire  that  folly  should  have 
the  same  intiuence  as  wisdom,  and  that  merit 
should  exist  without  motive  and  without  re- 
ward. 

§ 4.  Ercf/ifio/ts  to  the  rule  of  Puhlicily. 

Publicity  ought  to  be  suspended  in  those 
cases  in  which  it  is  calculated  to  produce  the 
following  clfects;  — 

1.  To  ikvour  the  projects  of  an  enemy. 

2.  Unnecessarily  to  injure  innocent  per- 
sons. 

3.  To  inflict  too  severe  a punishment  upon 
the  guilty. 

It  is  not  proper  to  make  the  law  of  publi- 
city absolute,  because  it  is  impossible  to  fore- 
see all  the  circumstances  in  which  an  assem- 
bly may  And  itself  placed.  Rules  are  made 
for  a state  of  calm  and  security : they  can- 
not be  formed  for  a state  of  trouble  and  peril. 
Sccrcsy  is  an  instrument  of  conspiracy;  it 
ought  not,  therefore,  to  be  the  system  of  a 
regular  government. 

§ 5.  Meatts  of  Publicity. 

The  follow'ing  are  the  means  of  publicity 
which  may  be  employed,  cither  in  whole  orin 
part,  according  to  the  nature  of  the  assembly, 
and  the  importaticc  of  its  a flairs. 

1.  Authentic  publication  of  the  transac- 
tions ot  the  assembly  upon  a complete  plan, 
including  the  six  points  laid  down  in  the  pre- 
ceding article : — 

2.  The  employment  of  short-hand  writers 
for  the  speeches;  and  in  cases  of  examination, 
for  the  questions  and  answers. 

3.  Toleration  of  other  non-authentic  pub- 
lications upon  the  .same  subject. 

4.  Admission  of  strangers  to  the  sittings. 

The  employment  of  short -hand  writer? 

would  be  indispensable  in  those  cases  in  wbicb 
it  would  be  desirable  to  liavc  tbe  entire  tenor 
t)l  tbe  speech.  But  recourse  need  not  be  bad 


to  this  instrument,  except  in  discussions  of 
sufficient  importance  to  justify  tbe  expense. 
In  England,  in  an  ordinary  trial,  tbe  panic* 
are  at  liberty  to  employ  them.  In  the  so- 
lemn trial  of  Warren  Hastings,  (he  House  of 
Commons  on  the  one  side,  and  the  accused 

on  the  other,  had  their  short-hand  writers; 

the  House  of  Lords,  in  character  of  judge,  had 
also  its  own. 

With  regard  to  non-authentic  publications, 
it  is  necessary  to  tolerate  them,  either  to  pre- 
vent negligence  and  dishone.sty  on  the  part  of 
the  official  reporters,  or  to  |>revent  suspicion. 
An  exclusive  privilege  would  be  regarded  as 
a certificate  of  falsity.  Besides,  the  authentic 
publication  of  the  proceedings  of  the  assem- 
bly could  oidy  be  made  with  a slowness  which 
would  not.  give  the  i)uhlic  satisfaction,  with- 
out reckoning  the  evil  which  would  arise  in 
the  interval  from  false  reports,  before  tbe  au- 
thentic publication  arrived  to  destroy  them. 

Non-oflicial  journals  completely  accomplish 
this  object.  Their  success  depends  upon  the 
avidity  of  the  public,  and  their  talent  consists 
in  satisfying  it.  This  has  in  England  reached 
such  a {)oiiit  of  ce'lerity,  that  debates  wbich 
have  lasted  till  three  or  four  o’clock  in  tbe 
morning,  arc  [uinted  and  distributed  in  tiie 
capital  before  mid-day. 

The  adjuission  of  the  public  to  the  sittings 
i.s  a very  iirifiortant  point ; hut  this  siibjeet 
requires  ex[)laiiations,  w’hich  would  not  here 
be  in  their  place.  It  will  be  treated  sepa- 
rately. 

The  principal  reason  for  this  admission 
is,  that  it  tends  to  inspire  conlidence  iii  the 
reports  of  the  journals.  If  the  public  were 
excluded,  it  would  always  be  led  to  suppose 
that  the  truth  was  not  reported,  or  at  least 
that  part  was  suppressed,  and  that  many  things 
passed  in  the  assembly  wbicb  it  did  not  know. 
But  iiidepemlently  of  this  guarantee,  it  is 
very  useful  for  the  reputation  of  the  mem- 
bers of  the  assembly  to  be  heard  by  impartial 
w'ittiesses,  and  judged  by  a portion  of  the 
public  wbich  is  changed  every  day.  This 
presence  of  strangers  is  a powerful  motive  to 
emulation  among  them,  at  the  same  time  that 
it  is  a salutary  restraint  upon  the  different 
passions  to  which  the  debates  may  give  rise.* 

§ G.  State  of  things  in  pnyland. 

In  order  to  form  a just  idea  of  the  state  of 
things  in  England  relative  to  publicity,  it  is 
necessary  to  pay  attention  to  two  very  dif- 
ferent things  — tbe  rules,  and  the  actual  prac- 
tice. Thi;  followitig  are  the  rules  : — 

1.  All  stiangers  (that  is  to  say,  all  who  are 
not  members  of  the  assembly)  arc  prohibited 
from  entering,  under  pain  of  immedialc  iiuju  i- 

• In  tbe  Swiss  cantons,  no  strangers  arc  ad- 
mitted to  the  debates  in  their  reprcsenttuivecenii- 
cils,  nor  are  any  accounts  of  their  proceedings 
published 
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aonment.  Introduction  by  a member  forms  no 
exception  to  the  prohibition,  nor  any  ground 
of  exemption  from  the  punishment.  This  pro- 
hibition, established  during  the  stormy  times 
of  the  civil  war  in  1G50,  has  been  renewed 
seven  times,  under  circumstances  which  fur- 
nish neither  tliis  excuse  nor  any  other.* 

2.  Prohibition,  as  well  of  others  as  of  the 
members  tliemselves,  to  report  anything  that 
passes  in  the  House,  or  to  publish  anything 
on  the  subject  without  the  authority  of  the 
House. 

This  regulation,  which  dates  from  the 
commencement  of  the  civil  war,  has  been 
renewed  thirty  times,  and  for  the  last  time  in 
17G8,  in  an  order  in  which  passion  appears 
carried  to  its  greatest  height.  The  language 
of  the  proudest  despots  is  gentle  and  mode- 
rate, in  comparison  with  that  of  this  popular 
asscmbly^ 

3.  Since  1722,  there  has  been  published 
by  the  House  of  Commons,  what  ai  e called 
the  Votes  of  the  House;  that  is,  a kind  of 
history  of  its  proceedings,  meagre  and  dry, 
containing  the  formal  proceedings,  with  the 
motions  and  decisions ; and  in  cases  of  divi- 
sion, the  numbers  for  and  against,  but  with- 
out any  notice  of  the  debates. 

Before  this  period,  this  publication  only 
took  place  occasionally. 

These  votes,  collected  and  republished  at 
the  end  of  the  year,  with  an  immense  mass 
of  public  laws  and  private  acts,  form  what 
are  called  the  .lournals  of  the  House.  These 
journals  w’ere  formerly  given  to  each  member, 
but  not  sold  to  the  public.f 

4.  Projects  of  laws  before  they  are  passed 
by  parliament.  These  projects,  called  hilh, 
are  not  printed  under  a general  rule,  but  the 
printing  is  ordered  upon  special  motion,  and 
for  the  exclusive  use  of  the  members  ; so  that 
no  one  can  know  what  they  contain,  unless  he 
obtain  one  of  these  privileged  copies  through 
a member.  It  is,  hotvever,  of  more  import- 
ance that  the  public  should  be  made  acquaint- 
ed with  these,  than  with  the  votes. 

How  singular  soever  it  maybe  thus  to  see 
the  deputies  of  the  people  withdrawing  them- 
selves with  so  much  hauteur  from  the  obser- 
vation of  their  constituents,  the  lu  inciples  of 
a free  government  areas  yet  so  little  known, 
that  there  has  been  no  general  complaint 
against  a conduct  w'hich  tends  to  destroy  all 
responsibility  on  the  part  of  the  representa- 
tives, and  all  influence  on  the  part  of  the  na- 
tion. 

But  since  public  opinion,  more  enlightened, 
has  had  greater  ascendency,  and  principally 

•26th  Feb.  1688,  15th  Nov.  1705, 

21st  Nov.  1688,  26th  Jan.  1709, 

2d  April  1680,  and 

31st  Oct.  1705,  16th  hlarch  1719. 

All  the  papers  jiubli-sbed  by  the  House  of 
Commons  are  now  allowed  to  be  sold  (1838.) — Fil 
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since  the  accession  of  George  III.,  though 
these  anti-popular  regulations  are  still  the 
same,  a contrary  practice  has  prevailed  in  many 
particulars.  It  is  doubtless  to  be  regretted, 
that  whatever  improvement  has  taken  place 
in  England  has  been  accomplished  through 
a continual  violation  of  the  laws;  but  it  is 
gratifying  to  observe  that  these  innovations 
insensibly  tend  to  the  general  perfection. 

The  House  of  Commons  has  allow’ed  a 
small  portion  of  the  public  to  be  present  at 
its  sittings  — about  one  hundred  and  fifty- 
strangers  can  be  accommodated  in  a separate 
gallery.  Unhappily,  this  indulgence  is  pre- 
carious. That  the  House  ought  to  be  able  to 
exclude  witnesses  in  the  cases  of  which  we 
have  spoken,  is  conceded  ; but  at  present  it  is 
only  necessary  that  a single  member  should 
require  the  observation  of  the  standing  order, 
which  being  always  in  force,  is  irresistible. 

As  to  the  contents  of  the  debates  and  the 
names  of  the  voters,  there  are  numerous 
periodical  publications  which  give  account  of 
them.  These  publications  are  crimes;  but  it 
is  to  these  fortunate  crimes  that  England  is 
indebted  for  her  escape  from  an  aristocratic 
government  resembling  that  of  Venice. 

These  publications  would  not  have  obtained 
this  degree  of  indulgence,  if  they  had  been 
more  exact.  At  one  time,  if  a stranger  were 
discovered  in  the  gallery  with  a pencil  in  his 
hand,  a general  cry  was  raised  against  him, 
and  he  was  driven  out  without  pity.  But  at 
present,  connivance  is  more  extended,  and 
short-hand  writers,  employed  by  the  editors 
of  the  public  newspapers,  are  tolerated. f 

Among  the  Lords,  the  regulations  are 
nearly  the  same,  but  the  tone  is  more  mode- 
rate. No  admission  to  strangers  — (order  5th 
April  1707.)  No  publication  of  debates  al- 
lowed— (order27th  February  1098.)  It  was, 
however,  among  them,  that  in  our  times  the 
[)lan  of  indulgence  which  at  present  reigns 
was  commenced. 

This  House  has  one  custom,  which  gives 
to  one  set  of  its  opinions  a publicity  of  which 
no  example  is  found  Jii  the  other. 

I refer  to  protests.  These  are  declarations, 
made  by  one  or  many  members  of  the  minority, 
of  the  reasons  for  their  dissent  from  the  mea- 
sures adopted  by  the  majority,  and  inserted 
in  the  journals.  These  protests  are  printed 
and  circulated,  in  opposition  to  the  regula- 
tions. There  results  from  this  publication  a 
singularity  which  ought  to  lead  to  considera- 
tion, if  consideration  were  within  the  pro- 
vince of  routine.  It  is,  that  the  only  reasons 
presented  to  the  public  in  an  authentic  form, 
are  those  which  are  opposed  to  the  laws. 

The  House  of  Lords,  in  permitting  a por- 
tion of  the  public  to  attend  its  sittings,  has 

i They  have  in  the  present  House  of  f om- 
mons  a gallery  appropriated  to  themselves  (1838.) 
— Ed. 
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rendered  this  favour  as  burtliensoine  as  pos- 
sible. There  are  no  seats.  The  lirst  row  of 
spectators  intercepts  the  view,  and  injures 
the  hearing  of  those  who  are  behind.  Some 
of  the  more  popular  members  have  at  different 
times  proposed  to  give  the  public  more  ac- 
commodation ; but  the  proposition  has  always 
been  refused  by  the  majority  of  their  col- 
leagues, either  from  considering  that  a pain- 
ful attitude  is  more  respectful,  or  from  an  ab- 
solute horror  of  all  change.’* 

CHAPTER  III. 

OF  THE  PLACE  OF  MEETING  AND  ITS 
DEPENDENCIES. 

§ 1.  Of  the  Building  suitable  for  a numerous 
assenibly. 

Magnificence  of  architecture  in  a building 
intended  for  a large  political  assembly,  would 

• liy  the  French  constitution  of  the  year  1814, 
it  was  directed,  that  “ all  the  deliberations  of  the 
Chamber  of  Peers  should  be  secret.” 

I can  discover  no  good  rea.son  for  this  secresy. 
If  publicity  be  dangerous,  it  appears  to  me  that 
there  is  least  d anger  for  the  peers,  who  are  the  least 
exposed  to  the  danger  of  popular  ambition. 

Non-publicity  appears  to  me  particularly  dis- 
advantageous to  the  peers.  They  require  publi- 
city as  a bridle  and  a spur ; as  a bridle,  because 
in  virtue  of  their  situation  they  are  thought  to 
have  interests  separate  from  the  body  of  tlie 
people  — as  a spur,  because  their  immoveability 
weakens  the  motives  of  emulation,  and  gives  them 
an  absolute  independence. 

I suppose  that  the  Chamber  of  Peers  is  consi- 
dered as  being,  or  about  to  become,  eminently 
monarchical,  as  being  the  bulwark  of  royalty 
against  the  attacks  of  the  deputies  of  the  people. 
Put  in  this  point  of  view,  is  not  the  secresy  of 
their  deliberations  a political  blunder?  Public 
discussion  is  allowed  to  those  who  by  the  suppo- 
sition are  enemies  of  the  royal  authority,  or  at 
least  too  much  inclined  to  democracy  ; and  those 
who  are  considered  the  hereditary  defenders  of 
the  king  and  his  dominion,  are  shut  up  to  secret 
discussion.  Is  not  this  in  some  manner  to  pre- 
sume that  their  cause  is  too  feeble  to  sustain  the 
observation  of  the  nation,  and  that  to  preserve  the 
individuals  from  general  disapprobation,  it  is 
necessary  they  should  vote  in  secret  ? 

\Vhen  a proposition  in  the  Chamber  of  De- 
puties has  obtained  great  popular  favour,  is  it  not 
desirable  that  the  arguments  by  which  it  has  been 
opposed  should  be  known  ? that  the  body  which 
has  rejected  it  should  have  the  right  of  publicly 
justifying  its  refusal?  that  it  should  mot  be  ex- 
posed to  the  injurious  suspicion  of  acting  only 
with  a view  to  its  own  interest?  that  it  ought  not 
to  be  placed  in  so  disadvantageous  a position  in 
the  struggle  which  it  has  to  sustain  ? The  body 
which  speaks  in  public,  and  whose  debates  are 
published,  possesses  all  the  means  of  conciliating 
to  itself  numerous  partisans,  whilst  those  who 
deliberate  in  secret  can  only  influence  themselves. 
It  would  therefore  seem  that  this  secresy,  so  flat, 
tering  to  them,  had  been  invented  as  a means  of 
taking  from  their  influence  over  opinion,  more 
than  was  given  to  them  in  superiority  of  rank. 
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be  almost,  always  injurious  with  regard  to  its 
utility.  The  essential  points  to  be  considered 
are  — 

1.  Facility  of  hearing  for  the  members. 

2.  Facility  of  seeing  for  the  president. 

3.  Personal  convenience  for  the  individuals; 

And  l.Tstly,  Fitness  for  the  service. 

If  any  of  the  seats  are  so  distant  that  the 
voice  with  difficulty  reaches  them,  attention 
being  rendered  painful,  will  not  be  long  sus- 
tained. The  same  distance  will  deprive  one 
part  of  the  assembly  of  the  inspection  of  its 
president,  and  from  this  cause  alone  may  give 
rise  to  habitual  disorder. 

Besides,  those  who  do  not  hear  are  obliged 
to  decide  upon  a borrowed  opinion.  It  was  thus 
that  the  great  popular  assemblies,  in  the  an- 
cient republics,  were  necessarily  subjected  to 
the  direction  of  tw'o  or  three  demagogues. 

The  difficulty  of  making  themselves  heard 
may  also  drive  from  the  service  the  individuals 
of  greatest  ability,  if  the  strength  of  their 
lungs  be  not  proportioned  to  the  space  that 
their  voice  is  required  to  fill.  Demosthenes 
might  have  been  obliged  to  give  way  to  Sten- 
tor.  The  first  quality  required  would  no  longer 
be  mental  superiority,  but  a pli>sical  advan- 
tage, which,  without  being  incompatilfie  with 
talent,  does  not  necessarily  imply  it.  The 
presumption  is  even  on  the  other  side,  and 
in  favour  of  the  feelde  and  valetudinary  in- 
dividual,— inaptitude  for  corporeal  exercises 
being  partly  the  cause  and  partly  the  effect 
of  a studious  disposition. 

A form  nearly  circular,  seats  rising  amphi- 
theatrically  above  each  other  — the  seat  of  the 
president  so  placed  that  he  may  see  all  the 
assembly  — a central  space  for  the  secretaries 
and  papers  — contiguous  rooms  for  commit- 
tees — a gallery  for  auditors — a separate  box 
for  the  reporters  for  the  public  papers;  — such 
are  the  most  important  points.  I do  not  enter 
into  detail  respecting  the  salubrity  of  the  hall 
and  its  adaptation  for  the  service.  I only  add, 
that  a hall  well  adapted  to  all  these  objects 
would  have  more  influence  than  would  at  first 
be  suspected,  in  securing  the  assiduity  of  the 
members,  and  facilitating  the  exercise  of  their 
functions. 

§ 2.  Table  of  Molio7is. 

Reference  is  here  made  to  a very  simp.c 
mechanical  apparatus  for  exhibiting  to  the 
eyes  of  the  assembly  the  motion  on  which 
they  are  deliberating.  The  mere  reading  of 
a motion  can  only  impart  an  imperfect  and 
fugitive  acquaintance  with  it.  There  is  no 
other  method  for  really  presenting  it  to  the 
minds  of  the  members  of  an  assembly,  beside 
that  of  presenting  it  to  their  eyes. 

A general  idea  of  this  table  oidy  will  be 
presented  here.  We  may  suppose  a giillery 
above  the  president’s  chair,  which  presents  a 
front  consisting  of  two  frames,  nine  feet  high 
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by  six  feet  wide,  filled  with  black  canvas, 
made  to  open  like  folding  doors;  — that  this 
canvas  is  regularly  pierced  for  the  reception 
of  letters  of  so  large  a size  as  to  be  legible  in 
every  part  of  the  place  of  meeting.  These 
letters  might  be  attached  by  an  iron  hook,  in 
such  manner  that  they  could  not  be  deranged. 
When  a motion  is  about  to  become  the  ob- 
ject of  debate,  it  would  he  given  to  the  com- 
positors, who  would  transcribe  it  upon  the 
table,  and  by  closing  the  gallery,  e.xhibit  it  like 
a placard  to  the  eyes  of  the  whole  assembly. 

The  utility  of  this  invention,  in  its  most 
general  point  of  view,  consists  in  so  arranging 
matters  that  no  one  could  avoid  knowing  upon 
what  motion  he  ought  to  vote. 

It  is  true,  that  what  is  of  most  importance 
to  be  known,  is  the  sense  of  a proposition,  and 
not  its  tenor — the  spirit  ratherthan  the  letter. 
But  it  is  only  by  a knowledge  of  the  letter 
that  we  can  be  sure  of  the  spirit  — a mistake 
in  only  a single  word  may  entirely  change  the 
purport  of  a discourse : when  the  words  are 
no  longer  present  to  the  memory,  we  are  in 
danger  of  falling  into  mistakes  — a danger 
which  it  is  a folly  to  incur,  when  it  may  be 
avoided  by  so  simple  and  infallible  a method. 

There  is  not  a moment  in  the  course  of  a 
debate,  in  which  each  member  has  not  occa- 
sion to  know  the  motion,  and  to  be  able  to 
consult  it,  either  for  making  a correct  appli- 
cation of  what  he  hears,  or  for  the  purpose  of 
taking  an  active  part  in  the  discussion.  This 
knowledge  is  of  the  first  importance  to  him, 
whether  he  act  as  a judge,  by  giving  his  vote — 
eras  an  advocate,  by  speaking  for  or  against  it. 

In  the  first  place,  with  respect  to  those 
who  listen,  nothing  could  be  more  agreeable 
and  useful  to  them  than  this  table  of  motions. 
Everything  which  relieves  the  memory,  faci- 
litates the  understanding — there  is  much  less 
doubt  about  the  meaning,  when  there  is  none 
about  the  words.  Upon  the  simple  enunciation 
or  reading  of  a motion  — all  those  who  have 
been  distracted  — all  those  who  readily  forget 

— all  those  who  are  slow  in  understanding, • 

are  necessarily  ignorant  of  the  subject  of  de- 
bate, or  obliged  to  apply  to  others  for  infor- 
mation. Hence  arise  irregular  movements, 
reciprocal  interruptions,  confusion,  and  noise. 

In  the  next  place,  as  to  those  who  speak, 
the  utility  of  this  table  is  still  more  clear.  If 
the  motion  be  of  a certain  length,  it  requires 
for  its  recollection  an  effort  of  memory,  which 
distracts  the  attention  at  a moment  in  which 
there  is  a necessity  for  employing  it  alto- 
gether in  another  maimer.  There  ought  not 
to’ be  a necessity  of  seeking  for  words  when 
there  is  already  too  much  to  do  in  seeking 
for  arguments  : the  hesitation  occasioned  by 
such  a search,  disturbs  the  current  of  the 
thoughts. 

But  besides,  this  effort  of  memory  is  often 
inefficacious.  Nothing  is  more  common  than 


to  see  orators,  and  even  practised  orator.s, 
falling  into  involuntary  errors  with  respect 
to  the  precise  terms  of  a motion.  If  this  be 
not  perceived,  an  incorrect  judgment  is  the 
result  of  the  error : if  it  be  perceived,  the 
protests  against  it  produce  either  apologies 
or  disputes,  and  thence  loss  of  time  in  accu- 
sations and  defences. 

The  table  of  motions  would  contribute  in 
many  respects  to  the  perfection  of  the  debate. 
We  have  seen  that  it  would  preserve  the 
orators  from  involuntary  errors : it  would 
be  no  less  serviceable  to  the  assembly  as  a 
security  against  intentional  false  misrepre- 
sentations— against  insidious  representations, 
by  which  sentiments  are  imputed  to  an  an- 
tagonist which  do  not  belong  to  him.  This 
defect  of  candoiu'  springs  from  the  same  prin- 
ciple as  calumny,  which  hopes  that  some  por- 
tion of  the  reproach  with  which  it  asiicrses 
will  not  be  wiped  away.  The  individual  who 
practises  this  meanness  is  screened  by  the 
difficulty  of  distinguishing  his  false  represen- 
tation from  involuntary  error.  Remove  this 
difficulty,  and  the  temptation  to  be  guilty  of 
the  meanness  will  be  removed  also. 

Digressions  are  another  inconvenience  in 
debates:  they  often  arise  from  the  weakness 
of  the  mind,  which  without  intending  it,  loses 
sight  of  the  point  with  which  it  ought  to  be 
engaged.  But  when  the  orator  forgets  his 
subject,  and  begins  to  wander,  a table  of 
motions  offers  the  readiest  means  for  recalling 
him.  Under  the  present  regime,  how  is  this 
evil  remedied  ? It  is  necessary  for  a member 
to  rise,  to  interrupt  the  speaker,  and  call  him 
to  order.  This  is  a provocation — it  is  a re- 
proach— it  wounds  his  self-love.  The  orator 
attacked,  defends  himself ; there  is  no  longer 
a debate  upon  the  motion,  but  a discussion 
respecting  the  application  of  his  arguments. 
The  unpleasantness  of  these  scenes,  when 
they  are  not  animated  by  the  spirit  of  party, 
leads  to  the  toleration  of  a multitude  of  di- 
gressions, experience  having  proved  that  the 
remedy  is  worse  than  the  disease ; whilst  as 
to  the  president,  although  it  be  his  duty  to 
prevent  these  wanderings,  his  prudence  leads 
him  to  avoid  giving  frequent  and  disagreeable 
admonitions,  and  entering  into  altercations 
which  might  compromise  his  dignity  or  his 
impartiality. 

But  if  we  suppose  the  table  of  motions 
placed  above  him,  the  case  w’ould  be  very 
different.  He  might,  without  intcirupting 
the  .speaker,  warn  him  by  a simple  gesture; 
and  this  quiet  sign  would  not  be  accompanied 
by  the  danger  of  a personal  appeal.  It  would 
be  a sedative,  and  not  a stimulant — a sugges- 
tion, and  not  an  accusation  ; it  would  be  the 
act,  not  of  an  adversary,  but  of  a judge.  The 
member  would  not  be  called  upon  to  stop  — 
would  not  be  required  to  make  a painful 
submission  and  avowal  of  error  ; he  would 
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only  have,  in  continuing  his  speech,  to  return 
to  the  subject  of  discussion ; and  he  could 
not  be  ignorant  that  the  sign  of  the  president 
was  an  appeal  to  the  assembly,  the  attention 
of  which  had  been  directed  to  him. 

In  conclusion,  it  may  be  observed  that  this 
table  would  give  great  facility  in  the  produc- 
tion of  good  amendments.  If  a simple  reading 
be  sufficient  for  correctly  seizing  the  spirit 
of  a motion,  it  is  not  sufficient  for  giving 
attention  to  all  its  terms.  When  observa- 
tions are  to  be  made  upon  style,  we  must 
not  trust  to  memory:  it  is  desirable  that  the 
writing  should  be  under  the  eye — that  it  may 
be  considered  in  many  points  of  view — that 
the  microscope  of  attention  may  be  applied 
to  all  its  parts  ; and  there  is  no  other  method 
of  discovering  the  imperfections  of  detail. 
This  kind  of  criticism  is  a peculiar  talent,  in 
which  individuals  are  formed  to  excel  who 
often  do  not  possess  any  of  the  gifts  of  ora- 
tory. The  profound  grammarian  is  more  use- 
ful than  is  generally  thought  to  the  legislator. 

This  table  would  possess  a further  merit, 
if  it  should  only  procure  for  the  assembly  the 
services  of  one  clever  man,  who  had  been 
discouraged  by  a defect  of  memory,  and  re- 
tained by  this  defect  in  a state  of  inaction. 
It  is  well  known  that  the  two  most  impor- 
tant faculties  of  the  mind. — judgment  and 
invention  — are  often  very  strong  in  those 
individuals  who  have  very  weak  memories, 
especially  with  regard  to  words.  With  re- 
spect to  talent,  as  well  as  virtue,  the  smaller 
the  service  required,  the  less  the  danger  of 
its  being  wanting. 

It  may  perhaps  be  said,  that  the  printing  of 
the  motions  before  the  debate,  would  nearly 
accomplish  the  same  olrject,  and  would  sup- 
ply the  place  of  this  table. 

But  in  the  course  of  a debate,  how  many 
accidental  and  unforeseen  motions  may  be 
made!  — how  many  amendments  which  there 
is  not  time  to  print ! It  may  also  be  observed, 
that  a paper  to  be  read,  to  be  consulted,  does 
not  afford  to  the  hearers,  or  the  speaker,  the 
same  facility  as  a table  which  remains  im- 
movably before  their  eyes.  It  is  not  neces- 
sary continually  to  stoop  for  the  purpose  of 
listening  or  speaking,  but  the  eye  glances 
over  the  lines  of  the  table  without  interrup- 
tion. And  besides  this,  the  great  utility  of 
the  table,  the  strength  which  its  gives  to  the 
regulation  against  useless  digressions  simply 
by  means  of  an  admonitory  sign,  is  an  ad- 
vantage not  to  be  obtained  by  printing  the 
motion.* 


• I proposed  this  plan  of  l\lr.  Benthain’s  to 
many  of  the  members  of  the  Constituent  Assem- 
bly of  France.  They  considered  it  very  ingenious, 
and  even  very  useful,  but  that  it  could  not  be 
carried  into  effect,  becau.se  of  the  rapidity  of  ilie 
Hiotions  and  operations  of  the  assembly.  During 
many  months  1 attended  all  its  sittings  with  the 


§3.  Description  of  a Table  of  Motions. 

The  plan  here  pointed  out  may  serve  for 
a first  attempt ; but  the  easier  the  mode  of 
execution,  the  less  important  are  the  details. 

Frames. — They  may  be  made  like  two 
folding  doors.  They  should  be  filled  with 
canvas,  stretched  so  as  to  present  an  even 
surface,  not  sinking  in  the  middle. 

Size  of  the  letters.  — This  would  depend 
upon  the  size  of  the  place  of  meeting;  — a 
black  ground,  the  letters  gilt ; — a strorig  light 
thrown  upon  the  table;  — the  form  of  the 
letter  ratlier  oblong  than  square. 

Method  of  fixing  than The  letters  being 

made  like  a button,  should  have  a hook,  by 
means  of  which  they  might  he  fixed  witli  the 
greatest  ease.  The  regularity  of  the  lines 
might  be  secured  by  a thread  in  the  cloth. 

Composition  of  the  table.  — The  two  fold- 
ing leaves  turn  upon  their  hinges  like  a door. 
The  coinpositor.s  whilst  at  work  are  visible 
to  the  assembly  (which  will  secure  their  dili- 
gence and  emulation.)  The  two  leaves  closed 
together,  will  present  the  appearance  of  two 
pages  of  an  open  book. 

Amendments These  might  be  exhibited 

upon  a separate  table,  placed  immediately 
beside  the  others,  with  a reference  which 
would  direct  the  eye  to  the  part  of  the  ori- 
ginal motion  which  it  was  wished  to  amend, 
and  a word  at  the  top  of  the  table,  which 
should  simply  indicate  that  the  amendment 
is  suppressive,  additive,  or  substitutive. 

Multiplication  of  tables. — There  might  ho 
an  assortment  of  tables,  upon  which  a!!  the 
known  motions  might  be  previously  prepared, 
and  thus  be  made  to  succeed  each  other  ra- 
pidly. 

Contents  of  the  Table  of  Alotions. 

Suppose  that  each  frame  is  nine  feet  high 
by  six  wide,  and  the  letters  one  and  a half 

greatest  assiduity;  and  I cannot  forget  how  often 
1 have  experienced  difliculty  in  ascertaining  what 
was  the  subject  of  deliberation  : I have  asked 
many  members  who  were  not  able  to  inform  me. 
When  even  the  motion  was  known,  it  was  only 
in  its  general  object  — never  in  all  its  detaiks  and 
in  its  precise  terms.  There  were  consequently 
continual  disputes  about  words  : a momentary 
absence,  a momentary  abstraction,  a late  entry, 
were  sufficient  to  produce  entire  ignorance  of  the 
subject  of  debate.  Individuals  sought  to  instruct 
themselves  by  conversations,  which  formed  the 
assembly  into  groupes,  and  gave  rise  to  little  par- 
ticular  debates.  A multitude  of  motions  tlm.s 

1)resented  passed  as  spectres,  and  were  only  half 
mown.  Hence  the  indolent  members  either  went 
away  without  voting,  or  voted  upon  trust;  that  is 
to  say,  not  being  able  to  form  an  opinion,  tliey 
abamioned  themselves  to  that  of  their  party. 

The.se  observations  may  appear  but  trifles,  but 
the  sum  of  these  trifles  produces  great  effects,  A 
torrent  is  composed  ot  drops  ot  water,  and  a 
mountain  of  grains  of  sand. — Note  by  IJumont. 
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inch  by  three  quarters  of  an  inch,  the  two 
leaves  of  the  table  would  contain  more  than 
four  ordinary  octavo  printed  pages.  This 
niav  be  ascertained  by  calculation. 

At  fifty- two  feet  distant,  I have  found 
in  a church  that  the  table  of  the  decalogue 
was  perfectly  legible  for  ordinary  eyes,  when 
the  letters  were  three  quarters  of  an  inch 
high. 

Composition The  labours  of  the  com- 

positors may  perhaps  be  accelerated  by  what 
is  called  the  loijoijrophical  principle,  which 
consists  in  composing  not  with  letters,  but 
with  entire  words. 

By  the  multiplication  of  tables,  a compo- 
sition which  was  too  long  to  be  pre.sented 
all  at  once  to  the  eyes  of  the  a.sseinbly, 
might  be  presented  in  parts.  A project  of 
a law,  for  example,  whatever  was  its  extent, 
might  be  previously  prepared,  and  the  tables 
shifted,  without  suspending  the  labours  of 
the  assembly. 

But  this  plan  has  its  limits  ; — that  is  to 
say,  there  are  c<ases  and  circumstances  which 
would  prevent  its  being  employed  on  account 
of  time  and  space  ; these  limits  do  not,  how- 
ever, furnish  any  argument  against  its  utility 
upon  all  occasions  on  which  it  can  be  em- 
ployed. This  utility  is  so  great  — the  incon- 
veniences of  the  present  plan  are  so  manifesc, 
that  one  might  be  astonished  that  this  metliod 
had  not  been  thought  of  before  : but  in  these 
affairs  it  is  not  proper  to  be  astonished  at 
atiything.  Under  the  auspices  of  routine, 
barbarism  gives  law  to  civilization,  and  igno- 
rance prevails  over  experience. 

§ 4.  On  a Table  of  Regulations. 

When  good  rules  are  established,  it  still 
remains  to  make  arrangements  for  facilitating 
their  execution  — for  making  them  known. 
A law  can  have  no  effect  except  as  it  is 
known. 

The  regulations  of  the  assembly,  reduced 
into  the  form  of  a table,  and  readable  from 
all  parts  of  the  place  of  assembly,  ought  to 
be  placed  by  the  side  of  the  president. 

if  they  are  too  voluminous,  the  tables  ought 
to  be  multiplied ; but  the  essential  points 
ought  to  be  collected  together  in  the  principal 
table. 

In  every  large  political  assembly,  nothing 
is  more  frequent  than  an  appeal  to  the  regu- 
lations, either  for  attack  or  for  defence.  I’he 
contravention  consumes  time — the  correction 
consumes  still  more.  The  rules  are  always 
as  if  they  were  non-existing  for  one  part  of 
the  assembly.  The  new  members  are  but 
little  acquainted  with  them ; and  they  are 
not  always  present  to  the  minds  of  the  most 
experieneed  veterans.  Such,  at  least,  is  the 
state  of  things  in  the  British  parliament ; — 
and  it  cannot  be  otherwise,  because  the  re- 
gulations, far  from  being  exposed  to  the  eyes. 


only  exi=t  by  tradition,  and  are  confided  only 
to  the  keeping  of  a treacherous  memory. 

A small  table  would  not  answer  the'  end: 
a large  talile  is  an  object  of  study  in  every 
moment  when  the  attention  is  vacant.  The 
least  deviation  becomes  sensible;  and  hence 
deviations  become  rare  ; for  rules  are  rarely 
transgressed  when  they  cannot  be  transgressed 
with  impunity,  — when  the  law  whieli  con- 
demns is  before  your  eyes,  and  the  tribunal 
which  judges  you  at  the  same  moment,  no 
one  will  be  more  tempted  to  violate  it  than 
he  would  be  tempted  to  steal  red-hot  iron. 
Procedure,  wdiich  moves  on  other  occasions 
with  the  pace  of  the  tortoise,  is  in  this  case 
rapid  as  tlie  lightning. 

General  laws,  whatever  may  be  done  for 
their  promulgation,  cannot  be  made  univer- 
sally notorious.  But  particular  laws  made 
for  one  assembly  may  be  constantly  visible 
within  it.  The  method  is  so  easy,  it  cannot 
be  said  to  be  unknown.  There  is  not  a club 
in  England  which  has  not  its  regulations 
exhibited  in  its  place  of  meeting.  There  is 
the  same  foresight  in  gaming-houses.  But 
the  bitter  retlection  often  recurs,  that  the 
wisdom  displayed  in  the  conduct  of  human 
affairs  is  often  in  the  inverse  proportion  of 
their  importance.  Governments  have  great 
progress  to  make  before  they  will  have  at- 
tained, in  the  management  of  public  matters, 
to  the  prudence  which  commonly  cotniucis 
private  affairs.  The  cause  may  be  easily  pointed 
out,  but  not  the  remedy. 


CHAPTER  IV. 

OF  WHAT  CONCERNS  THE  MEMBERS  TRESENT 
AT  A LEGISLATIVE  ASSEMBLY. 

§ 1.  Of  the  utility  o f a Distinctive  Dress  for 
Members. 

The  establishment  of  a particular  dress  for 
the  members  during  the  hours  of  sitting,  is 
one  of  those  points  upon  which  it  would  not 
be  proper  to  wound  national  customs.  The  ob- 
ject, howfever,  is  not  altogether  so  unimport- 
ant as  might  be  thought  at  the  first  glance. 

1.  A particular  dress  serves  to  distingui.sh 
the  members  from  the  spectators : it  may  pre- 
vent the  usurpation  of  their  privilege. 

2.  Such  a dress  might  attain  the  end  of 
a sumptuary  law,  without  having  its  rigour. 
This  apparent  equality  would  defend  the  poor 
man  of  merit  from  a disadvantageous  compa- 
rison with  the  pride  of  fortune. 

3.  Such  a dress  tends  in  another  manner 
to  place  the  individuals  upon  a level,  by  di- 
minishing the  disadvantages  of  those  who 
have  to  strive  against  any  bodily  defect. 

4.  It  produces  a certain  impression  of  re- 
spect upon  the  spectators,  and  places  the 
members  themselves  in  a more  distinguished 
situation  — two  causes  which  equally  tend  to 
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the  maintenance  of  order,  and  the  preserva- 
tion of  decency. 

5,  In  the  course  of  a debate,  when  parties 
are  nearly  balanced,  and  when  intrigue  or  cor- 
ruption may  be  apprehended,  the  peculiar 
dress  may  serve  to  detect  the  proceedings  of 
the  members,  and  to  signalize  what  passes 
among  them.  Every  communication  among 
them  becomes  more  manifest,  and  attracts  the 
public  attention. 

This  method,  I allow,  is  not  of  great  force  ; 
but  if  it  be  possible,  without  inconvenience, 
to  throw  one  additional  grain  into  the  scale 
of  probity,  it  ought  not  to  be  neglected. 

0.  In  a popular  tumult,  such  as  every  poli- 
tical assembly  is  exposed  to  see  ari.se  around 
it,  a dress  which  announces  the  dignity  of  him 
who  wears  it,  may  dispose  the  people  to  re- 
spect, and  give  the  members  more  intluence 
in  calming  the  storm. 

7.  If  the  tumult  runs  so  high  as  personally 
to  menace  certain  members  of  the  assembly, 
the  simple  act  of  laying  aside  their  peculiar 
dress  would  favour  their  retreat.  The  Chan- 
cellor Jefferies,  so  noted  under  James  II.  for 
his  bloody  decisions,  succeeded,  by  laying 
aside  the  marks  of  his  dignity,  in  eluding  for 
a time  the  fury  of  the  populace. 

These  different  reasons  are  not  equally  ap- 
plicable to  all  political  assemblies. 

§ 2.  Of  the  manner  of  placing  the  Members, 
and  of  a Rostrum  for  the  Orators. 

In  a numerous  deliberative  assembly,  there 
ought  not  to  be  any  predeterininate  places. 
Every  one  ought  to  take  his  place  as  he  ar- 
rives. 

This  free  arrangement  is  preferable  to  a 
fixed  order,  for  many  reasons ; and  first,  be- 
cause it  tends  to  produce  a debate  of  a better 
kind. 

The  members  of  the  same  party  ought  to 
possess  every  facility  for  concerting  their  ope- 
rations and  distributing  their  parts.  With- 
out this  concert,  it  is  impossible  that  the 
arguments  should  be  presented  in  the  most 
suitable  order,  and  placed  in  the  most  advan- 
tageous light.  It  is  only  by  a continual  corre- 
si)ondence  among  the  members  themselves, 
that  they  can  prevent  a multitude  of  useless 
operations,  delays,  contradictions,  repetitions, 
inconsistencies,  and  other  incidents,  of  which 
the  common  tendency  is  to  interrupt  that 
unity  of  plan  which  is  necessary  in  conduct- 
ing business  to  its  termination.  In  this  re- 
spect, party  interests  are  the  same  as  those 
of  the  public.  It  is  necessary  for  the  public 
good  that  each  party  should  plead  its  cause 
with  all  its  force  — should  employ  all  its  re- 
sources ; since  truth  only  has  everything  to 
gain  in  the  concussion. 

Consultations  held  previous  to  the  assem- 
bly, cannot  supply  these  little  consultations 
at  the  moment.  One  particular  observation, 
VOL.  II. 


one  new  proposition,  may  give  a new  aspect 
to  affairs,  and  render  necessary  a change  of 
measures.  The  most  consummate  foresight 
cannot  anticipate  all  the  incidents  which  may 
arise  in  the  course  of  a discussion.  It  is  here 
as  in  a battle, — the  best  plan  previously  formed 
cannot  supersede  the  necessity  of  occasional 
orders  suggested  at  the  instant  by  the  events 
of  the  day. 

The  English  practice  is  conformable  to  this 
theory.  'I’he  arrangement  being  free,  the  two 
parties  naturally  place  themselves  upon  the 
two  sides  of  the  House.  The  first  bench 
upon  the  right  of  the  Speaker,  which  is  called 
the  Treasury  Bench,  is  occupied  by  the  minis- 
ters and  other  ollicial  persons  ; but  this  is  a 
matter  of  courtesy,  and  not  of  right.  The  first 
bench  on  the  Speaker’s  left,  is  that  occupied 
by  the  principal  personsof  the  opposition  party. 

There  is  one  single  exception  to  this  free- 
dom of  places  — an  exception,  honourable  in 
principle,  but  too  rare  in  practice  to  be  pro- 
ductive of  inconvenience.  “ It  is  commonly 
understood,”  says  Mr.  Hatsell,  (Vol.  II.  p. 
194,)  “ that  members  who  have  received  the 
thanks  of  the  House  in  their  place,  are  en- 
titled to  that  place  whenever  they  come  to 
the  House,  at  least  during  that  parliament ; 
and  it  is  generally  allowed  them  by  the  cour- 
tesy of  the  House.” 

In  the  House  of  Lords,  different  benches 
are  appropriated  of  right  to  the  different  or- 
ders, — one  to  the  Bishops,  another  to  the 
Dukes,  &c. ; but  these  appropriations  are  but 
slightly  observed. 

The  States  of  Holland  and  West  Friesland 
used  to  assemble  in  a hall,  in  which,  to  judge 
from  appearances,  the  fixation  of  places  was 
most  strict.  Each  town  had  its  bench,  or 
its  part  of  a bench  The  places  being  aL 
occupied,  no  one  could  change  without  oc- 
casioning some  derangement.  Whether  any 
inconveniences  were  the  result  or  not,  is  a 
matterof  conjeeture,  and  nothing  more.  Since 
everything  passed  in  secresy  in  these  Dutch 
assemblies,  they  never  understood  the  esseti- 
tial  connexion  between  liberty  and  publicity 
which  support  each  other. 

This  free  arrangement  is  favourable  to 
equality,  in  a case  in  which  equality,  not  be- 
ing hurtful  to  any  one,  is  justice.  To  prevent 
disputes  concerning  precedence,  those  vain 
contests  of  etiquette  which  have  so  often  been 
the  principal  object  of  attention  in  great  po- 
litical assemblies,  would  be  in  itself  a great 
good.  To  correct  the  disposition  itself  which 
attaches  importance  to  the.se  distinctions,  is  a 
still  greater  advanfiige.  The  mode  by  which 
this  scheme  of  graduated  injuries  is  carried 
into  effect,  is  begun  by  supposing  that  one 
place  is  preferable  to  every  other,  and  that 
the  occupation  of  it  is  a mark  of  superiority. 
This  system  of  insults,  which  goes  on  regu- 
larly increasing  from  the  last  to  the  first  place. 
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is  what  is  called  order,  snhordination,  har- 
mony; and  these  honorary  distinctions — that 
is  to  say,  these  gradations  of  affronts  — given 
and  received  with  privilege,  are  commonly 
regarded  with  more  respect,  and  defended 
with  more  obstinacy,  than  the  most  important 
laws. 

This,  then,  is  one  cause  of  contention  and 
trifling,  which  ought  to  be  excluded  from  a 
pcditical  assembly.  Distinction  of  places,  and 
disputes  concerning  rank,  ought  to  be  un- 
known there.  Merita  sua  teneunt  auctores, 
nec  ultra  progrediatur  honos  quam  reperiatur 
virtue. 

In  England,  a quarrel  respecting  prece- 
dence is  sometimes  heard  of,  but  it  is  only 
in  assencblies  for  amusement;  most  generally 
among  females,  and  ordy  among  themselves. 
If  these  disputes  reach  the  men,  they  treat 
them  as  a joke. 

Ought  there  to  be  a place  assigned  for  those 
who  speak  ? 

Before  answering  this  question,  two  points 
ought  to  be  determined,  — the  form  and  size 
of  the  place  of  meeting,  and  the  number  of 
members. 

In  a numerous  assembly,  the  speaker  is 
best  heard  when  he  speaks  from  a tribune, 
placed  near  the  centre  and  visible  to  all.  The 
debate,  more  easily  followed,  causes  less  fa- 
tigue. Those  who  have  weak  voices,  are  not 
obliged  to  strain  themselves  that  they  may 
make  themselves  heard  at  the  extremities  ; 
and  this  is  a consideration  which  ought  not 
to  be  disregarded  in  a political  assembly,  in 
which  there  ought  to  be  a large  proportion  of 
aged  and  studious  men. 

Regularity  is  better  preserved.  If  every 
member  may  speak  from  his  place,  there  is  at 
least  a danger  of  confusion,  and  it  is  more 
difficult  for  the  president  to  prevent  irregu- 
lar interruptions.  The  necessity  of  going  to 
the  tribune,  stops  a crowd  of  insignificant  and 
precipitate  proposals.  It  is  a deliberate  act, 
which  an  individual  will  hardly  perform  with- 
out having  first  considered  what  he  intends 
to  say ; it  makes  him  conspicuous,  and  he 
must  feel  that  it  is  ridiculous  to  fix  attention 
upon  himself,  when  he  has  nothing  to  say 
wherewith  to  repay  that  attention. 

Besides,  when  a tribune  is  established  as 
the  place  from  which  to  speak,  all  the  rest  of 
the  assembly  ought  to  be  obliged  to  be  silent. 
If  any  one  speak  out  of  the  privileged  place, 
he  commits  an  obvious  irregularity,  and  may 
immediately  be  called  to  order. 

The  tribune  presents  also  a certain  ad- 
vantage connected  with  impartiality.  If  the 
assembly,  according  to  the  disposition  of  all 
political  bodies,  form  itself  into  two  parties, 
each  naturally  tends  to  station  itself  in  a cer- 
tain portion  of  the  place  of  meeting;  and  if 
each  one  speak  from  the  midst  of  his  party, 
it  is  known  beforehand  on  which  side  he  is  i 
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going  to  speak  : but  there  are  always  some 
men  more  or  less  impartial  and  independent. 
It  is  well,  therefore,  to  require  all  the  mem- 
bers to  speak  from  a tribune,  which  being  the 
same  for  all,  relieves  the  individual  from  the 
association  of  ideas  which  would  connect  him 
with  a given  party.  It  must,  however,  be 
acknowledged,  that  this  method  is  not  per- 
fectly effectual,  because  all  the  members  know 
each  other ; but  it  is  well  calculated  to  have 
this  effect  with  the  public  who  listen  to  him, 
and  who  would  be  thus  called  upon  to  judge 
the  speaker  by  what  he  says,  and  not  by  the 
place  from  which  he  speaks. 

It  may  be  objected,  that  this  is  a restraint, 
and  that  this  restraint  may  deprive  the  as- 
sembly of  the  information  possessed  by  a timid 
individual,  who  would  fear  to  push  himself 
forward  upon  the  scene  in  too  marked  a 
manner. 

It  may  be  said,  that  a loss  of  time  would 
result  from  it,  if,  for  a single  word,  a short 
explanation,  a call  to  order,  it  were  neces- 
sary to  cross  the  house,  and  to  ascend  the 
tribune. 

These  two  objections  are  of  very  little 
value.  The  first  supposes  a degree  of  timi- 
dity which  is  soon  overcome  by  use  : a prac- 
tised speaker  will  speak  from  one  place  as 
well  as  another ; but  he  will  speak  best  when 
be  is  best  heard  ; he  will  speak  more  freely, 
or  he  will  speak  with  less  effort. 

As  to  short  explanations,  the  president 
might  permit  a member  to  n>ake  them  with- 
out quitting  his  place.  These  are  minutiae, 
with  respect  to  which  a routine  of  detail  will 
readily  be  formed. 

The  two  houses  of  the  British  parliament 
have  no  tribune,  and  no  great  inconvenience 
results  from  the  want.  It  must  be  observed  at 
all  times,  that  these  assemblies  are  rarely  nu- 
merous, that  there  are  few  habitual  orators, 
and  that  those  almost  always  occupy  the  same 
places.  But  when  a member  speaks  from  a 
distant  seat,  he  speaks  under  manifest  disad- 
vantage. He  is  less  heard  by  the  assembly, 
and  often  not  heard  at  all  in  the  gallery. 
There  are  few  important  debates  in  which 
the  reporters  for  the  public  papers  are  not 
obliged  to  omit  certain  speeches,  of  w'hich 
only  scattered  sounds  and  broken  phrases  have 
reached  them. 

§ 3.  Of  the  hours  of  business,  fixed  or  free. 

It  is  very  necessary  to  have  a fixed  hour 
for  the  commencement  of  business. 

But  is  it  proper  to  have  a fixed  hour  for 
breaking  up  the  sitting,  although  in  the  middle 
of  a debate  ? There  ought  to  be  a fixed  hour, 
or  very  nearly  so;  but  it  should  be  admissible 
to  finish  a speech  which  is  begun. 

This  regulation  appears  to  me  very  reason- 
able, and  more  important  than  would  be  ima- 
gined at  the  first  glance. 
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"With  reference  to  tlie  personal  convenience 
of  individuals,  this  fi.xation  of  the  hour  is  use- 
ful to  all,  and  necessary  for  the  infirm  and 
the  aged.  An  inconvenience  which  may  deter 
feeble  and  delicate  persons  from  this  national 
service,  is  worthy  of  consideration. 

But  the  princi[)al  reason  is,  that  there  is  no 
other  method  of  securing  to  each  subject  a 
degree  of  discussion  proportioned  to  its  im- 
portance. Vhen  the  duration  of  the  debate 
is  unlimited,  the  impatience  of  those  wlio  feel 
themselves  the  strongest,  will  lead  them  to 
prolong  the  sitting  beyond  the  term  in  wbicli 
the  fa(!ulties  of  the  human  mind  can  exercise 
themselves  without  weakness.  The  end  of 
the  debate  will  often  be  precipitated,  if  it  be 
only  from  that  feeling  of  uneasiness  which 
results  from  fatigue  and  ennui. 

In  those  circumstances  in  which  parties  are 
most  excited  — in  which  each  of  them,  await- 
ing the  decision,  would  be  most  desirous  of 
exceeding  the  ordinary  time  — it  is  then  that 
the  rule  would  be  particularly  useful  : by  in- 
terrupting the  debate,  it  favours  reflection,  it 
diminishes  the  influence  of  eloquence,  it 'gives 
to  the  result  a character  of  dignity  and  mo- 
deration. 

1.  But  it  will  be  said,  delay  results  from  it. 
Those  who  dread  being  found  in  a minority 
will  prolong  the  debates,  in  the  hope  that 
another  day  may  give  them  some  advantage. 

1 think  that  a systematic  plan  of  delay, 
founded  upon  this  law,  is  but  slightly  pro- 
bable. The  individual  who  should  speak 
merely  to  consume  the  time,  would  do  too 
much  injury  to  himself.  To  talk  to  no  pur- 
pose, in  an  assembly  in  which  are  heard  the 
murmurs  of  indignation,  and  before  the  [)ublic 
which  judges  you,  is  a part  which  demands  a 
rare  degree  of  impudence  ; and,  moreover,  it 
would  be  necessary  to  suppose  that  a great 
number  of  individuals  should  enter  into  this 
disgraceful  conspiracy,  in  order  to  make  it 
succeed. 

2.  It  may  perhaps  be  said,  that  it  opens  a 
door  to  intrigue  — to  that  kind  of  intrigue 
which  consists  in  personal  solicitations  to 
the  members,  in  the  interval  between  two  sit- 
tings. 

But  this  objection  amounts  to  nothing. 
There  is  no  greater  facility  for  solicitation 
after  the  first  debate,  than  there  was  before 
it : there  is  even  less  ; for  those  who  have 
announced  their  opinions,  would  fear  to  render 
themselves  suspected  by  so  sudden  a change 
of  opinion. 

If  this  objection  were  solid,  it  would  lead 
to  the  conclusion  that  everything  should  be 
unpremeditated  in  political  assemblies — that 
the  object  of  deliberations  should  not  be  pre- 
viously known,  and  that  the  only  mode  of 
guaranteeing  their  integrity  is  to  take  them 
unawares,  and  to  separate  them  from  all  com- 
munication from  without. 


English  practice. 

There  is  a fixed  hour  for  beginning  the  sit- 
tings ; there  is  none  for  their  termination. 
Hence,  debates  which  excite  great  interest 
have  sometimes  lasted  from  twelve  to  fifteen 
hours,  and  even  beyond  that. 

The  inconveniences  which  result  from  this 
practice  are  sulficiently  numerous  ; but  there 
IS  no  danger,  at  least  with  regard  to  jirojccts 
of  laws,  because  the  regulations  secure  certain 
delays.  ICvery  bill  must  be  read  three  times, 
besides  being  discussed  in  committee.  Two 
adjournments  are  therefore  necessjiry,  and 
there  may  be  a greater  number.* 

'I'lie  sittings  do  not  generally  commence 
before  four  o’clock,  and  even  later.  'I'his  arises 
from  the  composition  of  the  assembly.  The 
ministers  are  engaged  in  the  morning  in  their 
oflices  ; the  judges  and  lawyers  in  the  courts 
of  justice  ; a great  number  of  merchants  are 
necessarily  occupied  with  their  business.  The 
dilferent  committees  of  the  house  require  the 
attendance  of  a multitude  of  persons,  and 
this  service,  in  a large  city,  can  only  be  con- 
veniently rendered  during  the.  day. 

These  circumstances  have  caused  evening 
sittings  to  be  preferred,  notwithstanding  the 
inconvenience  of  prolonging  the  debates  far 
into  the  night  — of  often  producing  preci[)ita- 
tion,  from  the  desii  e of  concluding  them  — of 
affecting  the  health  of  delicate  persons,  and 
of  exposing  this  public  service  to  the  formi- 
dable concurrence  of  all  the  dissipations  of  a 
large  city.  If  the  ancient  usage  of  assem- 
bling in  the  morning  were  re-established,  this 
change  alone  would  necessarily  change  the 
composition  of  the  House  of  Commons. 

§4.  Duty  of  attendance — Mischiefs  resulting 
from  non-attendance. 

I begin  with  two  propositions: . — the  first, 
that  in  every  legislative  assembly  tbe  absence 
of  the  niend)crs  is  an  evil ; — the  other,  that 
this  evil  is  sulficiently  great  to  justify  a law 
of  constraint. 

The  inconveniences  may  be  ranged  under 
six  heads : — 

1.  Facility  of  prevarication. 

2.  Occasion  of  negligence. 

3.  Admission  of  less  capable  individuals. 

4.  Inaction  of  the  assembly,  wbeii  tbe  num- 
ber requisite  for  the  validity  of  its  acts  is  not 
present. 

5.  Danger  of  surprises. 


• Tbe  Roman  senate  could  not  begin  any  bu- 
siness before  the  rising  of  tbe  sun,  nor  conclude 
any  after  its  setting.  This  was  a precaution 
against  surprises;  but  the  English  method  is 
much  preferable.  Demosthenes  caused  a decree 
to  be  passed  by  surprise,  after  the  party  opposed 
to  his  had  retired,  believing  the  sitting  finished. 
Such  an  event  could  not  have  hajipened  in  th^ 
British  senate. 
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G.  Diminution  of  the  popular  influence  of 
the  assembly. 

I .  Facility  of  prevarication. — There  is  more 
than  facility  — there  is  entire  security,  not  for 
complete  prevarication,  but  for  flemi-prevari- 
cation.  Suppose  a measure  so  bad  that  a de- 
puty, if  he  were  present,  could  not  in  honour 
refrain  from  voting  against  it.  Does  he  fear 
to  o/fend  a protector,  a minister,  or  a friend? 
He  absents  himself:  his  duty  is  betrayed,  but 
his  reputation  is  not  compromised. 

Every  voter  produces  by  his  vote  two  equal 
and  distinct  elTects  : he  deprives  one  party  of 
his  vote,  and  gives  it  to  the  other.  The. ab- 
sent produces  only  one  of  these  effects,  but 
there  is  always  half  the  mischief. 

2.  Neyliyence Is  one  obliged  to  vote  upon 

all  questions  ? It  is  natural  to  pay  some  atten- 
tion to  them,  toinake  one’s  self  acquainted  with 
them,  lest  we  become  absolute  ciphers  in  the 
assembly.  But  this  feeling  of  honour  does  not 
e.xist  when  individuals  may  freely  absent  them- 
selves. They  will  abandon  their  duty,  rather 
than  compromise  themselves  — they  will  give 
themselves  up  to  indolence ; and  the  more 
they  neglect  their  business,  the  less  will  they 
bt:  qualified  to  engage  in  it. 

3.  Admission  of  less  capable  individuals.  — 
So  soon  as  an  employment  becomes  a source 
of  consideration  and  of  power,  without  im- 
posing any  restraint,  it  will  be  sought  after  — 
will  be  bought  and  sold,  by  men  who  have 
neither  inclination  nor  power  to  render  them- 
selves useful  in  it. 

Such  places  will  often  become  the  appanage 
of  fortune  and  dignity  ; but  if  it  be  requisite 
assiduously  to  discharge  their  functions,  the 
little  motives  of  vanity  will  not  outweigh  the 
bonds  of  labour.  We  shall  only  find  among 
the  candidates  those  who  discover,  in  these 
public  duties,  some  particular  attractions  ; — 
and  though  inclination  for  an  employment 
does  not  prove  talent  for  its  discharge,  there 
is  no  better  pledge  of  aptitude  for  the  labour 
than  the  pleasure  which  accompanies  it. 

4.  Inaction  for  want  of  the  number  required. 
— This  evil  is  connected  with  the  preceding. 
So  soon  as  the  places  are  occupied  by  men 
who  only  love  the  decorations  they  afford, 
they  will  neglect  to  attend,  at  least  upon  or- 
dinary occasions.  It  will  become  necessary 
to  fix  a quota  for  forming  an  assembly,  and 
this  expedient  will  itself  produce  many  days 
of  inaction. 

5.  Danger  of  surprises We  may  consider 

as  a surprise,  every  proposition  the  success 
of  which  has  resulted  from  absence,  and  which 
would  have  been  rejected  in  the  full  assembly. 

6.  Diminution  of  influence Public  opinion 

in  a representative  government  is  naturally 
disposed  to  conform  itself  to  the  wish  of  the 
assembly,  and  requires  only  to  know  it.  But 
will  the  wish  of  the  whole  assembly  be  the 
wish  of  that  portion  from  which  the  decision 
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emanates  ? It  is  this  which  becomes  more  pro- 
blematical, in  proportion  as  this  part  is  less 
than  the  whole.  Is  the  part  absent  greater 
than  that  which  is  present?  The  public  knows 
not  to  which  to  adhere.  In  every  state  of  the 
case,  the  incomplete  assembly  will  have  less 
influence  than  the  complete  assembly. 

§ 5.  Means  of  insuring  attendance. 

I confine  myself  here  to  the  general  idea. 
The  first  of  these  means  would  consist  in 
requiring  of  each  member  a deposit,  at  the 
commencement  of  each  quarter,  of  a certain 
sum  for  each  day  of  sitting  in  the  quarter ; 
this  deposit  to  be  returned  to  him  at  the  eiul 
of  the  term,  deduction  being  made  of  the 
amount  deposited  for  each  day  for  every  day 
he  was  absent. 

If  the  members  receive  a salary,  this  salary 
should  be  placed  in  deposit,  subject  to  being 
retained  in  the  same  manner. 

This  retention  should  always  take  place 
without  exception,  even  in  those  cases  in 
which  there  are  the  most  legitimate  excuses 
for  absence. 

This  plan  may  at  first  appear  singular,  but 
this  is  only  because  it  is  new.  This,  however, 
is  not  a feasible  objection  to  it,  if  it  be  parti- 
cularly efficacious.  It  belongs  to  that  class  of 
laws  which  execute  themselves.*  If  instead 
of  this  retention  you  establish  an  equal  fine  — 
there  then  becomes  necessary  an  accuser  — a 
process,  a judgment:  on  the  other  hand,  the 
deduction  is  not  liable  to  uncertainty  — it  ope- 
rates after  a simple  calculation,  and  does  not 
bear  the  character  of  a penal  law. 

Emoluments  are  the  price  of  service,  — Is 
there  any  ground  of  complaint,  if  they  are 
attached  to  the  rendering  of  service? 

If  the  employment  be  of  a kind  to  be  under- 
taken without  salary,  the  chance  of  losing  a 
part  of  the  deposit  ought  to  be  regarded  as 
the  price  of  the  place. 

To  admit  any  cases  of  exception,  would  be 
to  alter  the  nature  of  this  instrument.  Its 
essence  consists  in  its  inflexibility  — admit 
excuses,  you  admit  fraud,  you  admit  fa- 
vour; refusal  to  receive  them  would  become 
an  affront, — you  would  substitute  a penal 
for  a remuneratory  arrangement.  But  it  may 
be  said,  in  case  of  sickness,  is  it  right  to  add 
to  this  natural  misfortune,  another  factitious 
evil?  Yes,  upon  so  important  an  occasion. 
The  profei^sional  man,  the  artisan,  are  subject 
to  the  same  losses.  At  the  price  of  this  single 
inconvenience,  contraventions  without  end 
are  prevented,  the  public  service  is  secured, 
which  could  not  be  secured  by  any  means 
more  easy  and  manageable. 

This  expedient  itself  will  not  suffice.  It  is 
necessary  to  add  to  it  a coercive  punishment; 
for  it  is  always  necessary  to  come  to  this,  to 

• See  Rationale  of  Reward,  Book  I.  Ch.  IV. 

p.  198. 
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give  effect  to  the  laws.  I only  propose  one 
(lay  of  arrest  for  each  contravention,  it  being 
always  understood  that  every  legitimate  ex- 
cuse for  absence  is  admissible  as  a ground  of 
exemption  from  this  punishment. 

Tliis  is  necessary  for  constraining  a class 
of  persons  upon  whom  the  loss  ot  the  deposit 
would  have  only  an  uncertain  influence. 

The  rich  are  often  led  by  vanity  to  make 
pecuniary  sacrifices : they  would  not  be  in-  j 
disposed  to  acquire  an  honourable  office,  even 
though  it  were  expensive,  provided  they  were  j 
not  compelled  to  attend  to  its  duties;  they 
might  even  glory  in  the  infraction  of  a rule  ! 
when  the  punishment  was  only  a pecuniary  | 
fine.  Hence  there  would  perhaps  he  formed  ! 
two  classes  in  the  assembly — those  who  were 
paid  for  their  functions,  and  those  who  paid 
for  not  fulfilling  them  ; and  as  wealth  sets  the 
fashion,  it  might  ha^jpen  that  a kind  of  degra- 
dation would  he  reflected  upon  the  useful  and 
laborious  class. 

A punishment  is  therefore  necessary,  which 
should  he  the  same  for  everybody  — a slight 
but  inevitable  punishment.  It  is  true  that 
c.vcuses  would  be  admissible ; hut  it  is  not  to 
be  expected  that,  for  the  purpose  of  avoiding 
the  inconvenience  of  one  day’s  arrest,  any 
one  would  compromise  his  honour  by  a lie. 

These  means  should  also  be  strengthened  i 
by  a register,  in  which  every  case  of  absence  { 
should  be  specified.  The  name  of  the  absent 
member  should  be  inscribed  therein,  with  the 
date  of  his  absence,  in  order  to  indicate  the 
sitting  or  sittings  from  which  he  was  absent, 
the  excuses  he  has  made,  or  the  days  during 
which,  he  was  subject  to  arrest.  This  me- 
morial should  be  printed  at  the  end  of  every 
session. 

The  power  of  granting  leave  ought  not  to 
exist.  This  power  would  soon  reduce  the 
demand  which  was  made  of  it  to  a mere  for- 
mality. 

If  this  regulation  had  existed  in  the  Roman 
senate,  the  letters  of  Cicero  would  not  have 
contained  so  many  bitter  complaints  against 
those  senators,  who  left  him  to  strive  alone 
against  corruption  and  intrigue,  that  they 
might  enjoy  their  pleasures  in  voluptuous 
repose,  or  rather  that  they  might  avoid  com- 
promising themselves,  and  might  prevaricate 
without  danger. 

§ 6.  British  practice  in  relation  to  attend- 
ance. 

In  order  to  perceive  how  far  this  abuse  of 
absenting  themselves  may  be  carried,  it  is 
only  necessary  to  consider  what  happens  in 
England. 

In  the  House  of  Commons,  out  of  658 
members,  the  presence  of  40  is  required  to 
constitute  a house,  and  often  this  number  is 
not  found.  Its  annals  offer  few  examples  of 
a sitting  in  which  one-fifth  of  the  whole  num-  ! 


her  was  not  tvanting.  An  opinion  may  hence 
be  formed  of  the  ordinary  attendance.  The 
two  parties  in  this  assembly  are  composed  of 
persons  to  whom  their  parliamentary  functions 
are  only  a secondary  object.  Setting  aside 
the  official  personages,  and  the  heads  of  the 
opposition  who  seek  to  succeed  them,  there 
remain  lawyers,  merchants,  and  men  of  the 
world,  who,  unless  they  have  a particular  in- 
terest in  the  question,  only  attend  the  house 
as  a show,  for  the  purpose  of  varying  their 
amusements.  At  the  invitation  of  the  slightest 
pleasure  they  leave  the  house.  It  is  these 
persons  who  in  general  compose  the  class 
whose  votes  are  the  object  of  dispute  to  the 
tw'o  parties,  and  to  w'hom  they  address  their 
pleadings. 

Is  this  the  fault  of  individuals  ? No;  since 
in  this  respect  as  well  as  in  every  other,  men 
are  w'hat  the  laws  make  them  to  be. 

The  laws  wdiich  exist  for  the  prevention 
of  this  abuse  are  well  calculated  to  be  ineffi- 
cacious. In  ancient  times  there  was  a statute 
of  fines:  first,  five  pounds;  afterwards  ten, 
and  afterwards  forty,  &c.  This  mode  is  gone 
by  — there  remains  only  imprisonment  in  the 
custody  of  the  sergeant-at-arms  (this  implies 
a sufficiently  heavy  ransom  under  the  name  of 
fees.)  But  even  this  punishment  scarcely  ex- 
ists except  as  a threat.  It  cannot  take  place 
but  upon  a call  of  the  house,  as  if  a constant 
duty  ought  only  to  be  performed  at  certain 
periods ; and  in  the  case  of  a call  of  the  house, 
any  excuse,  solid  or  frivolous,  vague  or  par- 
ticular, is  sufficient  to  prevent  the  infliction 
of  this  punishment.  It  is  not  possible  to  ex- 
pect that  the  tribunal  will  be  severe,  when 
all  the  judges  are  interested  in  the  contraven- 
tion of  the  laws.  Neither  can  it  he  expected 
that  a political  body  w’ill  make  efficacious 
law's  for  the  prevention  of  abuses,  in  the  con- 
tinuance of  which  each  member  finds  liis  ac- 
count, unless  compelled  to  do  so  by  the  force 
of  public  opinion. 

It  must  be  acknowledged,  that  this  habitual 
negligence,  which  has  destroyed  every  other 
assembly,  has  its  palliatives,  which  diminish 
its  evil  effects,  and  which  are  peculiar  to  the 
parliamentary  regime. 

The  division  into  two  partie.s,  has  insen- 
sibly led  them  to  allow  themselves  to  he  re^ 
presented  by  a certain  portion  of  each.  Each 
portion  is  as  the  whole.  In  questions  of  im- 
portance— that  is  to  say,  of  an  importance 
relative  to  the  party  — the  chiefs  give  the 
signal,  and  the  members  come  up  in  mass. 

There  is  little  danger  of  surprise,  because 
the  principal  motions  are  announced  before- 
hand, and  because  all  the  ministerial  measures 
pass  through  many  stages,  upon  different  days. 

If  the  decision  taken  by  the  small  number  be 
contrary  to  the  wish  of  the  majority,  they 
assemble  in  force  the  day  following,  and  abro- 
gate the  work  of  the  previous  day. 
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§ 7-  Of  the  practice  o f requiring  a certain 
number  to  form  a House. 

With  good  regulations  against  absence, 
there  would  be  no  necessity  lor  a recurrence 
to  this  instrument. 

Its  princi[)al  n.se  is  to  contribute  indirectly 
to  the  compelling  an  appeariuice.  Is  the  fi.xed 
number  deficient  ? Business  is  retarded  ; pub- 
lic opinion  is  thought  of;  an  uproar  i.s  dreaded. 
Those  who  direct  the  assembly  are  obliged  to 
take  pains  to  obtain  the  attendance  of  the  re- 
qui.site  number,  and  rigorous  methods  have  an 
e.'ccuse  if  the  negligence  become  extreme. 

This  fixed  quota  is  the  last  expedicjit  to 
which  recourse  should  be  had  with  this  view; 
since  the  suspension  of  business  oftentitnes 
produced  by  it,  is  nothing  more  than  a punish- 
ment indict'Cd  upon  the  constituents,  when 
the  representativ'es  only  are  in  fault. 

It  appears  at  first  extremely  singular,  that 
the  power  of  the  whole  assembly  should  be 
thus  transferred  to  so  small  a portion.  It 
arises  from  the  circumsfatice,  that  abstraction 
made  of  intentional  surprise,  nothing  more 
is  to  be  feared  from  a fraction  of  the  assembly 
than  from  the  total  number.  Allowances 
being  made  for  the  differences  of  individual 
talents,  — as  is  the  whole,  so  is  each  part. 

If  there  be  no  disposition  on  the  part  of 
the  whole  to  prevaricate,  there  is  no  reason 
to  attribute  this  disposition  to  any  portions 
of  the  whole.  Besides,  responsibility  with 
regard  to  the  public  is  always  the  same. 

It  might  be  ap[)rehen<led,  that  where  par- 
ties existed,  those  who  found  themselves  one 
day  in  superior  force,  would  abuse  this  supe- 
riority to  the  production  of  a decree  contrary 
to  the  will  of  the  majority.  But  this  danger 
is  not  great;  for  the  majority  of  to-morrow 
would  reverse  the  decree  of  the  past  day, 
and  the  victory  usurped  by  the  weaker  party 
would  be  changed  into  a disgraceful  defeat. 

'I'he  general  advaiilage,  in  case  of  absence, 
is  altogether  on  the  side  of  the  executive 
power.  It  is  this  whicrh  is  always  in  activity 
— it  is  this  which  has  all  the  particular  means 
of  influence  for  securing  the  assiduity  of  its 
partisans. 

§ 8.  Visitors  — mode  of  admission. 

We  have  seen,  in  the  chapter  on  Puhliciti/, 
the  reasons  for  admitting  a certain  portion  of 
the  public  to  the  sittings  of  the  assembly, 
and  we  have  pointed  out  the  cases  of  excep- 
tion. The  number  admitted  ought  to  be  as 
great  as  possible,  without  injury  to  the  facility 
of  speaking  and  hearing — a principal  consi- 
deration, which  reduces  the  size  of  the  place 
of  assembly  to  dimensions  much  less  than 
tho.se  of  an  ordinary  theatre  ; since  there 
ought  not  to  be  required  of  a deputy  of  the 
people,  the  strength  of  voice  and  the  decla- 
mation of  an  actor. 
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The  experience  of  France  has  shown  other 
dangers,  arising  from  the  number  of  spectators 
equalling  or  exceeding  that  of  the  assembly. 
It  is  true,  that  these  dangers  might  have  been 
prevented  by  a severe  police  ; but  this  police 
is  more  dilTicult  to  be  maintained,  in  propor- 
tion as  the  number  is  large.  Besides,  there  are 
some  men,  who,  surrounded  with  the  popu- 
larity of  the  moment,  would  be  more  engaged 
with  the  audience  than  with  the  assembly ; 
and  the  discussion  w'ould  take  a turn  more 
favourable  to  the  excitements  of  oratory,  than 
to  logical  proofs. 

It  would  be  proper,  in  the  distribution  of 
these  places,  to  allow  a particular  seat  for  the 
short-hand  writers ; another  to  students  of 
the  laws,  who  would  find  there  a school  and 
models ; another  for  magistrates,  whose  pre- 
sence would  be  doubly  useful.  It  would  be 
proper  also  to  keep  certain  places  in  reserve, 
at  the  dis|)osal  of  the  president,  for  ambassa- 
dors and  strangers,  who  would  carry  from  this 
exhibition  advantageous  impressions  respect- 
ing the  nation,  which  would  fructify  in  noble 
minds.  Cyneas  left  Rome  more  impressed  with 
respect  by  his  view  of  the  senate,  than  by  all 
the  magnificence  of  the  court  of  Persia. 

With  regal'd  to  places  in  the  public  seats, 
they  should  be  paid  for.  This  arrangement  is 
most  favourable  to  equality,  in  a case  where 
equality  is  justice.  If  you  allow  them  to  be 
taken  by  the  first  comers;  when  there  is  a 
large  concourse,  many  persons  will  be  disap- 
pointed. The  strongest  and  the  rudest  will 
liave  all  the  advantage  in  the  struggle.*  The 
gallery  would  be  filled  with  spectators,  who 
would  be  the  least  profited  by  the  debates, 
and  who  have  the  most  to  lose  by  the  cessa- 
tion of  their  labours.  Their  number,  and  their 
want  of  education,  would  often  lead  them  to 
brave  the  anger  of  the  assembly,  and  to  dis- 
turb its  deliberations  by  their  approbations 
or  their  murmurs. 

If  the  granting  of  tickets  of  admission  were 
in  the  hands  of  the  govenimcnt,  there  would 
not  be  persons  wanting  who  would  accuse  it 
of  partiality  and  dangerous  intention.  There! 
they  would  say,  the  ministers  have  surrounded 
us  with  their  creatures,  in  order  to  restrain 
our  deliberations,  kc. 

This  subject  of  discontent  would  be  re- 
moved, by  giving  the  tickets  of  admission  to 
the  members  themselves;  and  I see  only  one 
objection  to  this:  it  would  restrict  the  prero- 
gative of  publicity,  instead  of  extending  it, 
by  making  a common  right  degenerate  into  a 
personal  favour,  and  thus  opposing  the  prin- 
ciple of  equality  without  any  advantage.! 

• It  was  for  a long  time  a trade  among  the 
common  peo}>le,  to  seize  at  an  early  hour  upon 
places  in  the  gallery  of  the  National  Assembly, 
for  the  purpose  of  selling  them. 

-f-  All  this  is  reconciled  in  England  by  an  un- 
authorized but  established  custom.  A small  sum 
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A price  of  admission  unites  all  the  condi- 
tions. It  is  an  imperfect  measure,  it  is  true, 
but  it  is  the  only  possible  one,  of  the  value 
attached  to  this  enjoyment.  It  is  also  a proof 
of  a condition  in  life  which  guarantees  a re- 
spectable class  of  spectators. 

This  plan,  I acknowledge,  is  not  a noble 
one  ; but  the  employment  of  the  produce  may 
ennoble  it;  whilst,  as  respects  those  witicisms 
which  may  be  borrowed  from  the  language  of 
the  theatre,  they  must  be  expected,  and  dis- 
regarded. 

Ought  females  to  be  admitted?  No.  I have 
hesitated,  I have  weighed  the  reasons  for  and 
against.  I would  repudiate  a separation,  which 
appears  an  act  of  injustice  and  of  contempt. 
But  to  fear  is  not  to  despise  them.  Removing 
them  from  an  assembly  where  tranquil  and 
cool  reason  ought  alone  to  reign,  is  avowing 
their  influence,  and  it  ought  not  to  wound 
their  piide. 

The  seductions  of  eloquence  and  ridicule 
are  most  dangerous  instruments  in  a political 
assembly.  A(.mit  females — you  add  new  force 
to  these  seductions;  and  before  this  dramatic 
and  impassioned  tribunal,  a discussion  which 
only  possessed  the  merits  of  depth  and  jus- 
tice, would  yield  to  its  learned  author  only 
the  reputation  of  a wearisome  lecturer.  All 
the  passions  touch  and  enkindle  each  other 
reciprocally.  The  right  of  speaking  would  of- 
ten be  employed  only  as  a means  of  pleasing  ; 
but  the  direct  method  of  pleasing  female  sen- 
sibility consists  in  showing  a mind  suscep- 
tible of  emotion  and  enthusiasm.  Everything 
would  take  an  e.xalted  tone,  brilliant  or  tragi- 
cal— excitement  and  tropes  would  be  scattered 
everywhere  ; it  would  be  necessary  to  speak 
of  liberty  in  lyric  strains,  and  to  be  poetic 
with  regard  to  those  great  events  which  re- 
quire the  greatest  calmness.  No  value  would 
be  put  but  upon  those  things  which  are  bold 
and  strong;  that  is,  but  upon  imprudent  re- 
solutions and  extreme  measures. 

Among  the  English,  where  females  have 
so  little  influence  in  political  affairs  — where 
they  seek  so  little  to  meddle  with  them  — 
where  the  two  sexes  are  accustomed  to  sepa- 
rate for  a time,  even  after  familiar  repasts, — 
females  are  not  permitted  to  be  present  at 
the  parliamentary  debates.  They  have  been 
e.xcluded  from  the  House  of  Commons,  af- 
ter the  experiment  has  been  tried,  and  for 
weighty  reasons.  It  has  been  found  that  their 
presence  gave  a particular  turn  to  the  delibe- 
rations— that  self-love  played  too  conspicuous 
a part  — that  personalities  were  more  lively 


given  to  the  doorkeeper  of  the  gallery,  introduces 
you  into  the  gallery,  as  well  as  the  order  of  a 
member.® 


» This  practice  is  now  prohibited^  by  an  order 
dated  July  2,  1836,  and  no  person  is  now  admit- 
tid  without  a member’s  order. — Ed. 
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— and  that  too  much  was  sacrificed  to  vanity 
and  wit. 

CHAPTER  V. 

OF  THE  PRESIDENTS  AND  VICE-PRESIDENTS 

BELONGING  TO  POLITICAL  ASSEMBLIES. 

§ 1.  Of  the  office  of  President.* 

RULES. 

Rule  1.  In  every  political  assembly,  there 
ought  at  all  times  to  be  some  one  person  to 
preside. 

* The  word  I’re.^ident.,  I employ  in  preference 
to  any  other  term  which  the  English  or  any  other 
European  language  offers  as  capable  of  being 
made  to  expre.ss  the  function  I have  in  view. 

To  an  Englishman,  whose  view  was  confined 
to  his  own  island,  and  to  the  chief  governing 
bodies  in  that  island,  Speaker  is  the  word  which 
would  naturally  first  ])resent  it.self.  But  the  term 
Speaker  exhibits  the  office  of  president  no  other- 
wise than  as  an  appendage  to  a very  different, 
and  now  frivolous  function,  of  which  hereafter, 
and  of  which  latter  only  an  intimation  is  given 
by  this  name;  — and  in  relation  to  the  business 
of  debate,  it  has  an  incorrigible  tendency  to  pro- 
duce confusion  : it  confounds  the  president  with 
any  member  whom  there  is  occasion  to  mention 
as  speaking.  In  the  instance  in  which  it  is  most 
used,  viz.  to  denote  the  president  in  ordinary  of 
the  House  of  Common.s,  it  involves  a contra- 
diction ; the  original  propriety  of  the  appellation 
having  in  this  instance  -slipped  away,  anil  left  ab- 
surdity in  its  place.  In  that  House  the  Sjieaker, 
while  he  officiates  as  such,  is  the  only  person 
present  who  neither  makes  those  speeches  wliich 
all  the  other  members  make,  nor  has  any  right 
to  do  so.  In  this  point  of  view,  it  lends  counte- 
nance to  a principle  of  etymology,  generally  cited 
as  a whimsical  one ; Speaker,  from  not  speaking; 
ut  hicus  a non  lucendo. 

Orator  (oraleur)  is  the  word  by  which  the 
English  word  speaker  has  been  usually  rendered 
in  the  general  language  of  Europe.  It  is  by  the 
same  word  that  the  presidency  of  the  three  in- 
ferior orders  of  the  tiwedish  diet  is  rendered  in 
the  same  language.  To  the  innocent  improprie- 
ties chargeable  on  the  word  speaker,  this  adds  a 
dangerous  one.  Oration  means  supplication;  — 
supplication  implies  pliancy  as  towards  the  per- 
son to  be  addressed:  the  ))liancy  of  the  Swedish 
pre.sidents  as  towards  the  person  tliey  had  to  ad- 
dress, has  just"  consummated  the  ruin  of  every- 
thing that  ought  to  be  dear  to  Sweden. 

The  word  Chairman  is  free  from  the  inconve- 
nience attached  to  the  use  of  the  words  speaker 
and  orator;  but  it  draws  the  attention  to  an  idea 
too  confined;  as  if  it  were  necessary  to  the  func- 
tion that  the  person  who  performs  it  should  sit  in 
a chair,  and  that  nobody  else  should.  At  times 
it  may  even  bring  up  an  improper  and  ignoble 
idea:  several  committees  being  about  to  sit,  a_ 
voice  is  heard  in  the  purlieus  of  the  House  of 
Commons,  Gentlemen,  your  chairmen  wait  for 
you.  Does  chairmen  here  mean  presidents  or 
porters 

Marshal  is  the  appellation  by  which  the  pre- 
• Published  1781- 
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Rule  2.  In  a permanent  as.setnbly,  that 
function  is  best  provided  for  by  a permanent 
president  in  chief,  with  substitutes  of  equal 
permanency,  in  such  number,  that  in  case  of 
absence  or  disability,  the  place  of  the  chief 
may  at  the  instant  be  supplied. 

The  president  oug'ht  to  be  permanent,  not 
only  that  the  embarrassment  arising'  from 
multiplied  elections  may  be  avoided,  but  espe- 
cially for  the  good  of  his  office.  If  permanent, 
he  will  possess  more  experience,  he  will  know 
the  assembly  better,  he  will  be  more  coriver- 
sant  with  business,  and  will  feel  more  inte- 
rested in  managing  it  well,  than  an  occasional 
president.  The  occasional  president,  whether 
he  execute  his  office  well  or  ill,  must  lose  it. 
The  permanent  president,  who  will  only  lose 
liis  office  if  he  discharge  it  ill,  has  an  additional 
motive  for  performing  all  his  duties  well. 

Rule  3.  In  the  character  of  president,  no 
more  than  one  person  ought  to  officiate  at 
a time. 


sident  is  designated  in  the  Polish  diet;  in  one  of 
the  four  orders  which  compose  the  Swedish  body 
of  that  name;  and  in  the  provincial  assemblies  of 
the  noblesse,  instituted  within  these  few  years, 
throughout  the  Russian  empire.  This  term,  be- 
sides being  unexpressive,  is  liable  to  objections 
of  a much  more  serious  nature.  In  the  original 
German,  it  signified  neither  more  nor  less  than 
what  we  call  a hostler  or  groom — a servant 
having  horses  under  his  care.  A hor.se  being  an 
animal  of  great  importance  to  a barbarian  king, 
to  have  the  care  of  the  king’s  horses  was  to  be  a 
great  man.  When  not  to  be  military  was  to  be 
nobody,  to  be  a man  in  the  service  of  the  king 
was  to  have  a military  command.  Thus,  by  de- 
grees, a command  over  horses  has  involved,  as  a 
matter  of  inferior  consequence,  a command  over 
their  riders  ; till  at  length  the  title  of  marshal^ 
superior  even  to  that  of  yeneral^  is  come  to  de- 
note, in  most  countries  of  Europe,  the  chief  mili- 
tary command.  But  to  command  militarily,  is  to 
command  despotically.  Accordingly,  in  the  Swe- 
dish diet,  the  nobles,  sitting  under  the  command 
of  their  marshal  named  by  the  king,  are  to  speak 
or  to  hold  their  tongues,  as  a soldier  is  to  turn  to 
the  right  or  to  the  left  as  the  commander  gives 
the  word.  Thus,  as  will  be  seen  below,  ordained 
Gu.stuvus  Adolphus  a military  king. 

Hence,  of  all  the  words  which  ever  were,  or 
ever  could  be  devised,  to  denote  the  president  of 
an  assembly,  which  is  not  meant  for  an  army  or 
a puppet-show,  the  word  marshal  is  that  which 
ought  most  studiously  to  be  proscribed.  France, 
therefore,  in  giving  to  the  presidents  of  her  na- 
tional assemblies  this  simple  and  expressive  name, 
instead  of  the  swelling  and  so  much  coveted  title 
of  marshal,  has  had  a fortunate  escape. 

The  length  of  this  note  may  demand  justifica- 
tion, but  needs  no  apology.  While  minds  areled 
by  sounds,  and  modes  of  thinking  depend  on  as- 
sociation, names  of  office  will  never  be  of  light 
importance.  A king  of  Poland  or  Sweden  looks 
upon  himself  as  an  injured  being,  so  long  as  his 
will  meets  with  any  resistance  that  would  not 
have  been  made  to  a king  of  Prussia  or  Denmark : 
and  because  a president  is  termed  marshal,  Swe- 
den is  destroyed. 


[Ch.  V, 

If  there  are  two,  whenever  there  arises 
any  difference  of  opinion  between  them,  there 
will  be  no  decision.  If  there  are  more  than 
two,  they  will  form  a little  assembly,  which 
will  have  its  debates,  which  will  uselessly 
prolong  the  business  in  hand. 

Rule  4.  But  two  persons  at  least,  capable 
of  officiating,  ouyht  to  be  present  at  once. 

This  rule  is  necessary,  in  order  to  prevent 
the  assembly  from  being  reduced  to  a state 
of  inaction  from  the  sickness,  death,  or  ab- 
sence of  its  president.  The  omission  of  so 
simple  and  important  a precaution,  announces 
so  great  a want  of  foresight,  that  it  could 
hardly  be  thought  that  men  would  be  guilty 
of  it,  if  a striking  example  were  not  exhibited 
by  one  of  the  greatest  and  most  ancient  of 
political  assemblies. 

§ 2.  Functions,  competent  and  incompetent. 

Rule  3.  The  functions  that  belong  pro- 
perly to  a president,  belong  to  him  in  on* 
or  other  of  two  capacities : that  of  a judge, 
as  between  individual  members ; or  that  of 
agent  of  the  whole  assembly: — as  judge, 
when  there  is  a dispute  for  him  to  decide 
upon  ; as  agent,  where  there  is  anything  for 
him  to  do  without  dispute.* 

Rule  6.  As  judge,  a president  ought  in 
every  instance,  to  be  subordinate,  in  the  way 
of  appeal  to  the  assembly  itself,  sitting  under 
another  presidcncc. 

Rule  7.  As  agent,  he  ought  in  every  in- 
stance to  be  subject  to  the  controul  of  the 
assembly,  and  that  instanter,  as  to  everything 
transacted  in  the  face  of  the  assembly. 

Rule  8.  In  neither  capacity  ought  he  to 
possess  any  power,  the  effect  of  which  would 
be  to  give  him  a controul  in  any  degree  over 
the  will  of  the  assembly. 

Rule  9.  In  a numerous  assembly, f and  in 
particular  in  a numerous  legislative  assembly, 
a president  ought  not  to  be  a member  ; that 
is,  he  ought  not  to  possess  a right  either  to 
make  motions,  to  take  part  in  a debate,  or  to 
give  a vote. 

This  exclusion  is  as  much  for  his  advan- 
tage as  for  that  of  the  body  over  which  he 
presides : — 

* For  instance,  putting  the  question;  declaring 
the  decision  from  the  number  of  the  votes; 
giving  orders  to  subordinates ; giving  thanks  or 
reprimands  to  individuals ; or,  in  short,  using, 
in  the  name  of  the  assembly,  any  other  discourse 
of  any  kind  which  is  not  deemed  of  sufficient 
importance  to  be  penned  by  the  assembly  itself. 

■f  An  assembly  may  in  this  point  of  view  be 
deemed  too  numerous,  when  it  is  too  numerous 
for  the  opinion  of  each  member  to  be  recorded 
distinctly  in  his  own  terms.  This  takes  out  of  the 
rule  such  assemblies,  for  instance,  as  the  boards 
of  administration,  and  the  principal  courts  of  jus- 
tice in  Great  Britain,  and  the  boards  established 
in  the  dominions  of  the  English  East-India  Com- 
pany. 
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1.  It  leaves  him  entirely  at  liberty  to  at- 
tend to  his  duties,  and  the  cultivation  of  the 
particular  talents  which  they  require.  If  he 
be  called  to  sustiiin  the  character  and  repu- 
tation of  a member  of  the  assembly,  he  will 
be  often  distracted  from  his  principal  occu- 
pation, and  he  will  have  a different  kind  of 
amI}ition  from  that  which  belongs  to  his  office, 
without  reirkoning  the  danger  of  not  suc- 
ceeding, of  offending,  and  of  weakening  his 
personal  consideration  by  ill-sustained  pre- 
tensions. 

2.  This  exclusion  is  founded  upon  reasons 
of  an  elevated  nature ; it  is  designed  to  gua- 
rantee him  from  the  seductions  of  partiality, 
and  to  raise  him  even  above  suspicion,  by 
never  exhibiting  him  as  a partisan  in  the 
midst  of  the  debates  in  which  he  is  required 
to  interfere  as  h judge — to  leave  him  in  pos- 
session of  that  consideration  and  confidence 
which  alone  can  secure  to  his  decisions  the 
respect  of  all  parties. 

Rut  it  may  be  said,  that  the  president,  no 
more  than  any  one  else,  can  remain  neuter 
with  regard  to  questions  which  interest  the 
whole  nation  — obliged  especially  as  he  is  to 
be  continually  occupied  with  them,  even  as 
matter  of  duty  ; that  it  would  therefore  be 
better  that  he  should  be  obliged  to  declare 
himself,  and  make  known  his  real  sentiments, 
and  thus  put  the  assembly  upon  its  guard, 
rather  than  that  he  should  enjoy,  under  a 
false  appearance  of  impartiality,  a confidence 
which  he  does  not  merit. 

To  this  objection  there  is  more  than  one 
answer : First,  It  cannot  be  denied,  that  so 
long  as  his  internal  sentiments  have  no  undue 
iiiHiicnce  upon  his  external  conduct,  they  are 
of  no  consequence  tothe  assembly,  but  that  he 
cannot  declare  them  without  becoming  less 
agreeable  toone  party — without  exposing  hi  in- 
self  to  a suspicion  of  partiality,  which  always 
more  or  less  alters  the  degree  of  confidence. 

Secondly,  If  you  permit  him  to  remain 
impartial,  he  will  be  so  more  easily  than  any 
one  else,  lie  will  regard  the  debates  under 
altogether  a different  point  of  view  from  that 
of  the  debaters  themselves.  His  attention, 
principally  directed  to  the  maintenance  of 
form  and  order,  will  be  withdrawn  from  the 
principal  subject.  The  ideas  W'hich  occupy 
his  mind  during  a debate,  may  differ  from 
those  which  occupy  the  actors  in  it.  as  much 
as  the  thoughts  of  a botanist  who  looks  at  a 
field  may  differ  from  those  of  its  owmer. 

Habit  facilitates  these  sorts  of  abstraction. 
If  it  were  not  so,  how  could  judges,  full  of 
humanity,  fix  their  attention  with  a perfect 
impartiality  upon  a point  of  law',  whilst  a 
trembling  family  stood  waiting  beneath  their 
eyes  the  issue  of  their  judgment. 

It  follows  from  what  has  been  said,  that 
m a numerous  political  assembly,  in  which  it 
u to  be  expected  that  passion  and  animosity 


may  arise,  that  he  W’ho  is  called  upon  to 
moderate  them,  ought  not  to  be  obliged  to 
enrol  himself  under  the  banners  of  a party, 
to  make  himself  friends  and  enemies,  to  pass 
from  the  character  of  a combatant  to  that 
of  an  arbitrator,  and  to  compromise  by  these 
opposite  functions  the  respect  due  to  hit 
public  character. 

There  have  been  assemblies  which  have 
only  given  a vote  to  the  president  when  the 
votes  have  been  found  equal.  This  mode  is 
more  opposed  to  impartiality  than  that  of 
allowing  him  to  vote  in  all  cases,  and  there 
is  no  reason  which  can  be  assigned  in  its 
favour.  The  most  simple  and  natural  plan 
to  adopt  in  case  of  equality,  is  to  consider 
that  the  proposition  wdiich  has  not  had  the 
majority  of  votes  is  rejected.  In  matters  of 
election,  it  would  be  better  to  resort  to  lot, 
than  to  give  the  preponderant  voice  to  the 
president.  The  lot  offends  nobody. 

§ 3.  Sequel.  Choice. 

Rule  10.  In  a legislative  assembly,  or  any 
other  free  and  numerous  political  assembly, 
a president  ought  in  every  case  to  be  chosen 
freely  and  exclusively  by  the  assembly  over 
which  he  is  to  preside. 

Rule  11.  In  the  choice  of  a president,  the 
votes  ought  to  be  taken  in  the  secret  way,  and 
the  majority  ought  to  be  an  absolute  one.* 

Rule  12.  A president  ought  ever  to  remain 
removable  by  the  assembly  at  its  free  pleasure, 
but  not  by  any  other  autliority. 

Rule  13.  In  a permanent  assembly,  on  the 
occasion  of  choosing  a permanent  president, 
if  there  be  no  other  president  in  otfice,  it  may 
be  better  to  accept  a president  pro  re  natd 
from  without  doors,  upon  the  ground  of  any 
claim,  how'ever  slight,  if  single,  than  to  stand 
in  that  instance  upon  its  liberty  of  choice. f 

Rule  14.  So  for  all  kinds  of  business  in  an 
assembly,  which,  how'ever  free,  is  but  occa- 
sional. J 

§ 4.  General  Observations. 

A very  simple  observation  will  furnish  a 
clue  to  all  the  reasons  that  can  be  produced 
or  required  in  support  of  the  propositions 


• In  contradistinction  to  a comparative  one: 
i.  e.  if  there  he  a number  of  candidate.^,  the  having 
more  votes  than  any  other  candidate  ought  not  to 
determine  the  election,  unless  he  who  posse.sses 
such  comparative  majority  have  a majority  of  the 
whole  number  of  the  votes. 

•j-  For  instance,  where  a king  or  other  chief 
magistrate  in  any  state  in.stitutes  a new  assembly, 
or  convokes  one  not  already  provided  with  one  by 
ancient  designation,  it  mignt  be  of  use  that  he 
should  name  a president  for  this  purpose  only. 

J Thus,  in  an  English  county  meeting,  it  m^ 
be  better  to  accept  of  the  presidency  of  the  sheriff, 
though  an  officer  of  the  king’s  appointment,  than 
to  consume  the  time  in  debating  who  shall  fill  the 
chair. 
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above  laid  down.  Throughout  the  whole 
business,  tlie  grand  problem  is  to  obtain,  in 
its  most  genuine  purity,  the  real  and  erilight- 
eried  will  of  the  assembly.  The  solution  of 
this  problem  is  the  end  that  ought  every- 
where to  be  had  in  view.  To  this  end,  every- 
thing that  concerns  the  president  ought  of 
course  to  be  subservient.  It  is  for  the  sake 
of  the  assembly,  and  for  their  use  alone,  that 
the  institution  of  this  ollice  is  either  neces- 
sary or  proper.  The  duty  and  art  of  the  pre- 
sident of  a political  assembly,  is  the  duty  and 
art  of  the  accoucheur : ars  obstetrix  animormn, 
to  use  an  expression  of  the  first  Encyclopedist 
and  his  not  unworthy  successors;  — to  assist 
nature,  and  not  to  force  her — to  soothe,  upon 
occasion,  the  pangs  of  parturition — to  pro- 
duce, in  the  shortest  time,  the  genuine  off- 
spring ; but  never  to  stifle,  it,  much  less  to 
substitute  a changeling  in  its  room.  It  is  only 
in  as  far  as  it  may  be  conformable  to  the  will 
of  the  assembly,  that  the  will  of  this  officer 
can,  as  such,  have  any  claim  to  regard.  If,  in 
any  instance,  a person  dignified  with  any  such 
title  as  that  of  president  of  such  or  such  an 
assembly,  possess  any  indc|)eiulent  influence, 
such  influence,  proper  or  improper,  belongs 
to  him,  not  in  his  quality  of  president,  but  in 
some  foreign  character.  Any  influence  what- 
ever that  he  possesses  over  the  acts  of  the 
assembly,  otherwise  than  subject  to  the  im- 
mediate controul  of  the  assembly,  is  just  so 
much  power  taken  from  the  assembly  and 
thrown  into  the  lap  of  this  single  individual. 

It  follows,  that  nothing  ought  to  be  per- 
mitted by  the  assembly  to  be  (lone  by  a pre- 
sident, that  the  assembly  itself  could  do  in 
the  same  sjmee  of  time. 

In  the  case  of  an  assembly  and  its  presi- 
dent, we  see  judicial  power  in  the  simplest 
form  in  which  it  can  exist,  and  in  the  simplest 
set  of  circumstances  in  which  it  can  be  placed. 
The  judge  single:  the  parties  acting  all  the 
while  under  his  eye.  Complaint,  judgment, 
execution,  treading  with  instantaneous  rapi- 
dity on  the  heels  of  contravention.  Happy  the 
suitor,  if,  in  the  other  cases  of  procedure,  in- 
stead of  complication  and  delay,  this  simpli- 
city of  situation  and  celerity  of  dispatch  had 
been  taken  for  the  standard  of  comparison  and 
model  of  imitation,  by  the  founders  and  ex- 
positors of  law. 

The  regulations  which  have  been  proposed 
above  appear  so  simple  and  so  suitable,  that  it 
is  natural  to  suppose  that  they  would  have 
presented  themselves  to  all  political  assem- 
blies. 

But  if  we  proceed  to  consider  what  has 
been  practised  among  different  nations,  we 
shall  find  that  almost  all  these  rules  have 
been  forgotten.  The  English  system,  which 
most  nearly  approaches  to  them,  differs  in  an 
essential  point.  It  allows  the  president  to 
deliberate  and  vote.  All  establishments  have 
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commenced  in  the  times  of  ignorance:  the 
first  institutions  could  only  be  attempts  more 
or  less  defective  ; but  when  experience  ren- 
ders their  inconveniences  sensible,  the  spirit 
of  routine  opposes  itself  to  reform,  and  also 
prevents  our  perceiving  the  true  sources  of 
the  evil. 

CHAPTER  VI.» 

OF  THE  MODE  OF  PROCEEDING  IN  A POLITICAL 

ASSEMBLV  IN  THE  FORMATION  OF  ITS  DE- 
CISIONS. 

§ 1.  Introductory  Observations. 

The  subject  we  are  now  about  to  engage  in, 
is  in  its  own  nature  abstract,  intricate,  and 
obscure.  Of  these  undesirable  qualities  in  the 

• Thi.s  chapter  was  originally  published  in  4to, 
in  the  year  IJfll.  In  the  nrcface  to  that  publica- 
tion it  is  stated,  that  “ tne  circumstance  which 
gave  rise  to  the  publication  of  this  detached 
chapter,  W'as  the  notification  that  had  been  given 
of  the  then  approaching  meeting  of  the  French 
States-General,  since  termed  the  National  As- 
sembly. 

“ As  to  the  particular  matter  of  the  present 
Essay,  preceded,  as  it  required  to  be,  by  several 
other  matters,  as  well  in  respect  to  the  chrono- 
logical order  of  the  subjects  treated  of,  as  in  re- 
spect to  the  order  that  seemed  most  favourable  to 
investigation,  it  presented  itself  as  second  to  none 
in  the  order  of  importance. 

“ What  was  more,  the  very  rules  that  sug- 
gested themselves  as  necessary  to  every  as.sem- 
bly,  turned  out  to  be  the  very  rules  actually 
observed  in  both  assemblies  of  the  British  legisla- 
ture. What  theory  would  have  pitched  upon  as  a 
model  of  jrerfcction,  practice  presented  as  having 
been  successfully  pursued:  never  was  the  accord 
more  })erfect  between  reason  and  experience. 

“ The  conjuncture  which  gave  rise  to  the  pub- 
lication seemed  to  be  such  as  would  give  it  its 
best  chance  of  being  of  u.se.  A ]>olitical  assembly, 
selected  from  the  whole  body  of  a great  nation, 
were  about  to  meet  for  the  first  time.  Everything 
that  concerned  them  was  as  yet  new  to  them : 
everything  was  as  yet  to  create.  They  were  in 
the  situation  of  a manufacturer,  who  besides  the 
work  that  was  the  object  of  his  manufacture, 
should  find  himself  under  the  necessity  of  making 
the  very  tools  he  was  to  work  with.  The  present- 
ing these  new  manufacturers  with  a new  set  of 
tools,  with  a description  of  theiruses — tools  wdiose 
temper  had  been  so  well  tried  — was  the  object  of 
the  present  design. 

“ The  subject,  however,  taken  in  its  full  ex- 
tent, and  handled  in  the  manner  in  which  it  was 
endeavoured  to  be  handled,  was  far  too  extensive 
for  the  time.  All  that  could  be  done  at  the  mo- 
ment, was  to  select  for  immediate  publication 
what  seemed  to  stand  first  in  the  order  of  import- 
ance. By  forced  exertions,  the  part  now  publLshed 
was  accordingly  printed  off;  and,  of  a tew  copies 
that  were  sent  to  Paris,  the  last  sheet  reached  that 
metropolis  a day  or  tw'o  after  the  first  formal 
meeting  of  the  assembly,  and  before  any  business 
was  begun  upon.  Of  these  copies  one  having 
found  its  way  into  the  hands  of  the  Comte  de 
JMirabeau,  the  sheets,  as  fast  as  they  came  over, 
had  been  honoured,  as  I afterwards  learned,  witli 
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subject,  but  too  strong  a tincture  must  in- 
evitably be  imbibed  by  the  work.  To  judge 

a translation,  either  by  the  pen  of  that  distin- 
guished member,  or  under  his  care. 

“ Congenial  affections  had  happened  about  the 
same  time  to  give  birth,  without  my  knowledge, 
to  a little  tract  that  promised  to  afford  not  only 
furtherance  to  the  design,  but  assistance  towards 
the  execution  of  this  larger  enterprise.  To  deliver 
the  thetiry  of  a copious  and  unattempted  branch 
of  political  science,  was  necessarily  a work  not 
only  of  time,  but  of  bulk,  and  would  require  more 
paper  than  could,  at  the  ordinary  rate  of  business, 
make  its  way,  in  the  course  of  several  months, 
through  the  press.  Practice  itself,  stat  ed  simply  and 
without  reasoning,  might  be  comprised  within 
limits  much  less  extensive,  bloved  by  these  consi- 
derations, a gentleman  eminently  qualified  for  the 
task,  had  undertaken,  much  about  the  same  time, 
this  philanthropic  office.  His  valuable  paper  was 
sent  over  in  manuscript:  a translation  of  it  was 
not  only  made,  but  soon  after  publislied,  by  the 
procurement  of  the  celebrated  Frenchman  above 
spoken  of,  whose  name  stands  in  the  title-page.” 

“ To  judge  from  the  temper  and  modes  of 
thinking  that  had  so  long  appeared  prevalent  in 
the  French  nation,  the  larger  of  these  works,  if 
tolerably  performed,  and  the  other,  almost  at  any 
rate,  seemed  to  possess  a fair  chance  of  engaging 
some  attention,  and  of  being  turned  to  some  ac- 
count in  practice.  The  prepossession  so  generally 
entertained  in  favour  of  English  law,  had  been 
nowhere  more  strenuous,  more  general,  or  more 
liberally  avowed,  than  among  our  nearest  neigh- 
bours. If  such  was  the  case  with  regard  to  points 
in  relation  to  which  both  countries  had  possessed 
the  advantage  of  practice,  it  seemed  still  more 
natural  that  it  should  be  so  with  regard  to  points 
like  these,  in  relation  to  which  the  whole  stock  of 
experience  had  fallen  exclusively  to  the  share  of 
that  country,  to  whose  example  the  other  had 
been  used  to  look  with  so  favourable  an  eye.  To 
judge  beforehand,  the  danger  seemed  to  be,  that 
English  practice  at  least,  whatever  might  become 
of  English  doctrine,  so  far  from  being  slighted, 
should  meet  with  an  adoption  rather  too  general 
and  indiscriminate.  What  seemed  to  be  ajipre- 
hended  was,  rather  that  the  dross  should  be  taken 
up  and  emjdoyed,  than  that  the  sterling  should 
be  rejected.  To  make  the  distinction  as  plain  as 
])ossible,  was  therefore  all  along  one  of  the  prin- 
cipal objects  of  my  care. 

“ M’ith  these  expectations  the  event  has,  it 
niust  be  confessed,  but  indifferently  accorded. 
Howsoever  it  has  happened,  both  these  labours, 
for  any  good  eftect  they  seem  to  have  had  in  the 
country  to  whose  service  they  were  dedicated, 
might  as  well  have  been  spared.  Of  the  theore- 
tical Essay,  the  translation  has  not  been  so  much 
as  j)ublished:  and  the  irraciical  might  as  well  not 
have  been  published,  for  any  use  that  seems  to 
have  been  made  of  it.  Of  the  theoretical  tract, 
the  author  was  indeed  given  to  understand  at  the 
time,  that  it  had  made  as  many  proselytes  as  it 
had  found  readers.  But  this  it  might  easily  do, 
without  having  much  success  to  boast  of:  for  at 
that  busy  period,  the  time  of  the  leading  peo))le 
in  that  country  was,  as  it  still  continues  to  be,  so 
fully  occupied  by  the  conversation  which  the  to- 
pics of  the  day  funiished  in  such  abundance,  that 

” See  the  collected  edition  of  Dumont’s  Ben- 
tham,  (Brussels,  12U'J,)  I.  453,  e/  sey. 


by  the  celerity  with  which  a motion  is  often- 
times made,  and  an  order  framed  in  conse- 

the  faculty  of  reading,  as  to  everything  but  what 
absolute  necessity  forced  into  men’s  hands,  seems 
to  have  been  almost  laid  aside. 

“ Be  that  as  it  may,  from  any  effect  that  has 
manifested  itself,  either  in  the  rules  or  the  prac- 
tice of  the  French  Assembly,  few  or  no  indica- 
cations  have  appeared, ' from  which  it  can  be 
inferred  that  either  British  practice,  or  British 
reason,  or  both  together,  have  met  with  that  at- 
tention that  either  alone  had  some  title  to  expect. 
A few  English  expressions,  and  .some  of  them  too 
misapplied,  compose  nearly  the  whole  of  what 
France  has  drawn  upon  us  for,  out  of  so  large  a 
fund. 

Has  she  reason  to  congratulate  herself  on  this 
neglect?  On  the  contrary,  scarce  a day  that  she 
has  not  smarted  for  it : nor  has  the  wisdom  of 
these  rules  received  a farther,  or  more  illustrious 
demonstration,  from  the  beneficial  consequences 
that  have  attended  the  observance  of  them  in  the 
one  country,  than  from  the  bad  effects  that  have 
resulted  from  the  non-observance  of  them  in  the 
other.  How  often  has  the  a.ssembly  been  at  the 
eve  of  perishing,  by  the  mere  effect  of  the  prin- 
ciples of  dissolution,  involved  in  its  own  undi- 
gested practice ! What  a profusion  of  useless 
altercation,  whata  waste  of  precious  time  has  been 
produced,  by  doubts  started,  and  disputes  carried 
on,  concerning  the  terms  of  a decree,  days  after  the 
decree  has  been  suirposed  to  have  been  framed  ! 
A sort  of  dispute  which  never  has  arisen  for  ages, 
nor  ever  can  possibly  arise  under  the  British  ]>rac- 
tice  — the  only  practice  on  this  head  recnncileable 
to  common  sense.  The  minutes  of  the  proceed- 
ings — a work  performed  with  the  utmost  exact- 
ness and  punctuality  in  the  House  of  Commons 
by  a single  clerk  — exercises  the  patience,  and 
finds  full  employment  for  the  time  and  ingenuity 
of  six  members  of  the  National  Assembly  of 
France.  In  London,  the  publication  of  this  work 
is  as  regular  as  that  of  a daily  newspa))er  : while, 
in  the  corresponding  work  at  Paris,  the  series  of 
numbers  has  been  commonly  at  least  ten  days  or 
a fortnight  in  arrear,  besides  being  broken  by 
frequent  gajis,  and  disturbed  by  second  editions 
correcting  and  cancelling  the  first. 

“ liittle  by  little,  the  practice  relative  to  these 
points  has,  it  is  true,  already  undergone  some 
improvements.  M’ell  migdit  it : for,  if  it  had  not, 
instead  of  going  on  ill  as  it  does,  it  could  not  have 
gone  on  at  all:  and  so  far  as,  with  relation  to 
these  .same  points,  it  has  been  altered  and  im- 
proved, so  far  has  it  been  brought  nearer  and 
nearer  to  the  British  practice,  as  delineated  and 
justified  by  the  ensuing  pages. 

“ As  to  the  present  detached  Essay,  a natu- 
ral question  is,  how  it  happens,  that  being  but  a 
part,  and  that  not  the  first,  it  comes  now  to  be 
imblished  separate  from,  and  before  the  rest  ? — 
The  answer  is,  that  though  but  a part,  it  is,  as 
far  as  it  goes,  complete  within  itself;  and,  as  to 
every  purpose  of  intellimbility,  completely  inde- 
pendent of  everything  tliat  was  designed  to  pre- 
cede or  followit.  Observing  it  thus  circumstanced, 
it  has  occurred  to  me  that  the  sheets  might  as 
well  be  transferred  to  the  booksellers,  as  remain 
any  longer  an  incumbrance  to  the  printer.  Should 
it,  in  this  country,  be  found  to  afford  half  an 
hour’s  amusement  to  half  an  hundred  thinking 
individuals,  the  publication  will  have  done  lu 
office.” 
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qucnce,  the  path  may  at  first  glance  appear 
short  and  simple.  Put,  in  this  as  in  other  in- 
stances, practice  may  be  short  and  siinjile, 
where  description  and  discussion  are  tedious 
and  involved.  To  put  in  action  the  whole 
muscular  system,  is  the  work  but  of  an  in- 
stant; but  to  describe  the  parts  concerned  in 
that  action,  and  the  .dilforent  modifications 
it  admits  of,  is  to  exhaust  the  stores  of  a co- 
pious and  recondite  science. 

For  affording  a clue  to  this  labyrinth  at  the 
first  entrance,  no  expedient  seemed  to  pro- 
mise better,  than  that  of  singling  out,  and 
laying  before  the  reader  at  one  view,  the  es- 
sential points  upon  which  the  due  conduct  of 
the  business  seemed  principally  to  turn  ; sug- 
gesting at  the  same  time  such  regulations  as 
the  dictates  of  utility  seemed  to  prescribe  in 
relation  to  those  points.  Chronological  order, 
the  order  of  the  incidents,  has  for  this  pur- 
pose been  broken  in  upon,  lest  these  points 
of  primary  importance  should  have  been  lost, 
as  it  were,  in  the  multitude  of  less  es.sential 
details.  But  though  broken  in  upon,  it  is  not 
anywhere  reversed:  and,  in  the  subsequent 
discussions,  strict  order  will  reassumc  its 
empire.* 

On  these  few  points  turn  the  essential  dif- 
ferences between  the  British  and  (wdiat,  as 
far  as  I have  been  able  to  learn,  has  been)  tlie 
French  practice  in  this  line.  In  these  points, 
too,  if  the  reasoning  which  the  reader  w'ill 
find  as  he  advances  be  not  erroneous,  resides 
the  singular  e.xcelleiicc,  or  rather  exclusive 
fitness,  of  the  former  mode. 

In  matters  of  inferior  im|iortance,  invention 
has  been  set  to  work ; in  these,  though  equally 
disposed  to  have  hazarded  invention,  1 have 
found  nothing  to  do  hut  to  copy.f 

In  this  bye-corner,  an  observing  eye  may 
trace  the  original  seed-plot  of  English  liberty : 
it  is  in  tliis  hitherto  neglected  spot  that  the 
seeds  of  that  invaluable  production  have 


* Order,  useful  as  it  is  in  general  to  facilitate 
conception,  and  necessary  as  is  the  assistance  it 
affords  to  tlic  weakness  of  the  human  faculties,  is 
good  for  nothing  else;  so  that  in  the  few  cases 
where  instruction  can  he  administered  to  more 
advantage  by  disjiensing  with  the  laws  of  order 
til  an  by  the  observance  of  them,  to  adhere  to  those 
laws  with  an  inflexible  pertinacity  would  be  to 
sacrifice  the  end  to  the  means. 

-|-  I speak  of  the  regulations  themselves : for, 
as  to  the  priiicijilcs  by  which  the  propriety  of  re- 
gulations is  to  be  tried,  and  the  particular  reasons 
on  both  sides  deducible  from  those  principles, 
these  are  matters  which  lie  still  open  to  the  re- 
searches of  invention  in  every  province  of  the 
demesnes  of  law. 

Considerations  of  expediency  may  have  influ- 
enced practice  long  before  they  have  found  their 
way  into  books,  or  even  into  discourse.  But, 
where  this  is  the  case,  to  report  is  to  invent;  for 
reason,  till  clothed  in  words,  is  scarce  deserving 
of  the  name:  it  is  but  the  embryo  of  reason, 
•carce  distinguishable  ^om  instinct. 
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germinated  and  grown  up  to  their  present 
maturity,  scarce  noticed  by  the  liusbandinan, 
and  unsuspected  by  the  destroyer. 

The  importance  of  these  uninviting  forms 
is  no  fine-spun  speculation  — no  fanciful  con- 
ceit. Political  liberty  depends  everywhere 
upon  the  free  action  and  frequent  and  genuine 
manifestation  of  the  public  will:  but  the  free 
action  and  genuine  manifestation  of  that  will, 
depend  upon  the  mode  of  proceeding  observed 
in  going  through  the  several  steps  that  must 
he  taken  before  any  such  result  can  he  pro- 
duced. 

Without  any  such  regulations  as  those  here 
insisted  on — in  short,  without  any  regulations 
at  all — a general  will,  or  pretended  general 
will,  may  come  now  and  then  to  be  declared. 
But  of  what  sort?  Such  an  one  as  the  will 
of  him  who  gives  his  purse  to  save  his  life, 
or  signs  a deed  he  never  read,  or  takes  an 
oath  with  an  ct  cettera  at  the  end  of  it,  is  to 
the  free  and  enlightened  will  of  the  indivi- 
dual. Without  rules,  the  power  of  the  assem- 
bly either  evaporates  in  iiiefTectual  struggles, 
or  becomes  a prey  to  the  obstinate  and  over- 
bearing : Detur  fortiori,  or  rather  robustiori, 
would  be  its  proper  motto.  Unanimity  may 
glitter  on  the  surface  : hut  it  is  such  umiiii- 
uiity  as  famine  and  iiiqirisonment  extort  from 
an  English  jury.  In  a system  of  well-digested 
rules,  such  as  the  English  practice,  with  lit- 
tle improvement,  would  supply,  will  be  found 
the  only  buckler  of  defence  that  reflection 
can  have  against  precipitancy,  moderation 
against  violence,  modesty  against  arrogance, 
veracity  against  falsehood,  simidicity  against 
deception  and  intrigue. 

Without  disci[)line,  public  spirit  stands  as 
poor  a chance  in  a numerous  assembly,  as  va- 
lour in  the  field. 

Happily  the  peaceful  branch,  though  hi- 
therto less  luulerstood  than  the  military,  is 
neither  quite  so  didieult  to  learn  nor  quite  so 
hurtheiisome  to  practise.  The  essential  arti- 
cles of  it  will  be  found  comprised  within  the 
compass  of  a page. 

It  is  the  want  of  such  a general  will,  the 
natural  elfect  of  the  total  want  of  discipline, 
that  has  been  the  great  cause  of  the  inelfi- 
cicncy  and  inutility  so  justly  imputed  to  all 
former  assemblies  of  the  States-Gencral  of 
France ; or,  to  speak  correctly,  it  is  in  the 
non-formation  of  such  will  — in  the  perpetual 
failure  of  whatever  elTorts  have  been  excited 
by  the  desire  of  forming  one,  that  this  inelB- 
ciency  has  consisted.  But  a political  body 
lives  only  by  the  manifestation  of  its  will. 
Here,  then,  intelligence  is  power ; and  to  ad- 
minister intelligence,  is  to  give  life. 

The  spirit  of  the  people,  the  generosity  of 
its  superior  classes,  the  unexampled  virtue 
of  the  Sovereign,  and  the  wisdom  of  the  mi- 
nister, all  concur  in  promising  to  France  a 
constitution  which  may  soon  be  an  object  of 
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envy,  if  it  is  not  of  imitation,  to  Great  Bri- 
tain. But  inestimable  as  such  a blessing  would 
be,  the  benefit  derivable  from  it  will  be  found 
to  hang  upon  so  slender,  and  to  many  an  eye 
imperceptible  a thread,  as  the  system  of  tac- 
tics, or  the  no-system,  which  in  the  form  of 
their  proceedings  the  regenerated  assembly 
may  happen  to  embrace.  'I’he  pains  employed 
in  the  construction  of  this  great  instrument 
of  public  felicity  will  prove  but  lost  labour, 
if  tlie  only  true  method  of  working  with  it 
remains  unpractised. 

Powerful  talents,  and  public-spirited  dis- 
positions, comprise  the  utmost  good  which  the 
best  possible  constitution  can  produce.  But 
of  what  avail  are  talents  and  dispositions,  so 
long  as  either  no  decision  is  formed,  or  none 
that  answers  to  its  name? 

Considerations  of  such  essential  importance 
as  I shall  have  occasion  to  bring  to  view,  can 
scarcely  indeed  at  this  interesting  crisis,  and 
at  this  era  of  inquiry,  have  escaped  altogether 
the  researches  of  an  acute  and  ingenious  na- 
tion ; and  the  labours  of  many  a pen  better 
suited  to  the  task  have  probably  been  em- 
ployed ere  now  upon  this  great  object.  But 
as  the  success  with  which  the  public  is  served, 
depends  upon  the  use  which  each  man  makes 
of  bis  own  powers,  and  not  upon  the  reliance 
he  places  on  those  of  other  men  — as  this, 
like  any  other  subject,  may  profit  by  being 
cxhil)ited  by  different  writers  in  different 
points  of  view  — and  as  the  mention  of  these 
more  striking  articles  would  be  necessary, 
were  it  only  to  save  the  chain  of  reasoning 
that  connects  the  whole,  from  appearing  bro- 
ken and  obscure,  the  importance  of  them  did 
not  seem  a sufficient  warrant  for  the  omission 
cither  of  the  provisions  themselves,  or  of  any 
part  of  the  reasoning  by  which  that  import- 
ance is  holdcn  up  to  view. 

In  my  endeavours  to  communicate  such 
lights  as  my  researches  may  be  able  to  throw 
upon  the  subject,  the  following  is,  in  general, 
the  method  1 pursue:  — In  the  first  place  are 
e.xhibited  such  reyulatio/is,  relative  to  each 
head,  as  the  dictates  of  utility  appear  to  re- 
commend; in  the  next  place  are  subjoined,  in 
the  way  of  question  and  answer,  the  reasons 
by  which  such  provisions  came  recommended 
to  my  notice.*  After  that,  follows  a view  of 
the  British  practice,  relative  to  the  points  in 
question ; after  that  again,  a view  of  what  I 
have  been  able  to  collect  relative  to  the 
French  practice,  the  justification  and  confir- 
mation of  which,  where  it  appears  right  — the 
correction  of  it,  where  it  appears  wrong — and 

* I'hese  reasons  bear  each  of  them  a relation 
to  some  particular  principle  of  the  number  of  those 
laid  down  in  Chapter  I.  This  will  account  for 
their  being  conceived  in  .a  form  not  always  the 
rnost  natural,  and  which  consequently,  were  it  not 
for  the  advantages  dependent  upon  this  sort  of 
iyminetry,  would  not  have  been  the  most  eligible. 


the  completion  of  it,  where  it  appears  de- 
ficient, is  the  principal  object  of  the  present 
work.  Lastly,  where  occasion  seemed  to 
reqtiire,  a few  general  observations  are  siih- 
joined,  containing  such  remarks  as  could  not 
conveniently  be  brought  under  any  of  the 
former  heads ; piirticuhirly  for  the  sake  of 
placing  dilforcnt  branches  of  the  subject  in 
a comprehensive  and  comparative  point  of 
view. 

For  the  purpose  of  giving  an  idea  of  the 
French  practice  relative  to  tliese  points,  the 
fairest  specimen,  and  that  which  would  have 
rendered  every  other  of  small  importance, 
would  have  l>een  that  of  the  States- General 
of  France.  But  of  this  practice,  it  seems  to 
be  agreed  that  no  documents  arc  to  be  found. 
One  may  even  see  a priori,  that  nothing  of 
the  kind  could  well  have  had  existence.  Be- 
tween the  want  of  efficiency  and  the  want  of 
form,  the  connexion  is  in  this  instance  so 
natural,  that,  in  default  of  positive  proofs, 
either  of  those  circumstances  might  serve  as 
a presumptive  evidence  of  the  other.  If  their 
proceedings  had  been  attended  with  any  ef- 
fect, we  should  have  seen  the  mode  in  which 
they  proceeded  : if  their  mode  of  proceeding 
had  been  in  any  tolerable  degree  suited  to 
the  purpose  of  giving  birth  to  a general  will, 
a general  will  would  at  times  have  been  for- 
med ; and,  being  formed,  would  have  been 
productive  of  some  effect.  Nihil  fecit  is  the 
phrase  in  which  some  of  the  monkish  his- 
torians have  comprised  the  history  of  several 
of  their  kings. f The  same  history,  with  a 
small  addition,  may  serve  for  all  their  national 
assemblies : nihil  fecer ant  gives  the  catalogue 
of  their  acts ; nullo  niodo,  the  form  of  then 
procedure. 

Failing  this  source  of  intelligence,  the  next 
one  should  naturally  turn  to,  is  the  practice 
of  the  few  provincial  states  of  ancient  insti- 
tution still  subsisting  in  that  great  empire. f 
From  the  journals  of  tlicse  assemblies,  if 
made  public,  intelligence  more  or  less  satis- 
factory relative  to  this  head  could  not  but  be 
afforded;  but  unfortunately  I have  not  been 
able  to  hear  of  any  such  publication,  and  from 
circumstances  1 am  strongly  led  to  think  no 
such  publication  has  ever  been  made. 

The  only  remaining  souree  is  (hat  afforded 
by  the  modern  provincial  assemblies,  insti- 
tuted at  first  in  two  provinces  only,||  by  way 
of  experiment,  in  the  years  1778  and  1779, 
and  at  length  in  the  year  1787  communicatt'd 
to  the  whole  kingdom.  The  regimen  estab- 
lished in  those  assemblies,  if  it  does  not  give 
the  most  ancient  mode  of  proceeding  kno\vn 
in  France,  gives,  what  for  the  pur|)uses  of  in- 
struction is  much  more  valuable,  the  latest. 

•f  Alcaning  by  nothing,  the  foundation  of  no 
monasteries. 

± Viz.  Brittany,  lyanquedoc,  and  Burgundy, 

II  Berry  and  Haute  Guyenne. 
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It  is  inorc  so,  in  as  niiicli  as  through  lliis 
medium  may  he  obtained  some  sort  of  oblique 
view  of  the  mode  of  proceeding  observed  in 
the  old  established  provincial  states.  For,  in 
drawing  up  a code  of  regulations  for  the  first 
instituted  of  the  provincial  assemblies,  those 
established  for  the  provincial  states  compose 
the  model  which  the  committee  employed  on 
that  business  expre.ssly  declare  themselves  to 
have  taken  for  the  basis  of  their  work.*  In 
this  rode,  adding  to  it  the  materials  furnished 
by  the  succeeding  establishments  of  the  same 
kind,  we  may  therefore  view  the  quintessence 
of  that  part  of  the  national  stock  of  wisdom 
which  has  applied  itself  to  this  important 
subject. 

Partly  for  shortness,  partly  for  precision’s 
sake,  I have  chosen  all  along,  as  far  as  the 
nature  of  the  case  would  give  leave,  to  ex- 
hibit the  proposed  regulations  in  the  very 
words  in  whicli  they  might  be  couched.  This 
practice,  which  in  all  authoritative  composi- 
tions of  this  nature  will  be  seen  to  be  abso- 
lutely necessary,  is,  in  unanthoritativc  ones, 
highly  useful  at  least,  and  convenient.  By 
specilication,  description  is  saved,  attention 
arrested,  and  expectation  satisfied : descrip- 
tion, however  well  performed,  leaves  the 
main  work  still  undone. 

§ 2.  Principal  points  to  be  attended  to  in  the 
mode  of  proceeding  relative  to  the  forma- 
tion of  the  ac/4'f  of  a political  assembly. 

1.  Identity  of  the  terms  of  the  proposi- 
tio7iX  with  those  of  the  act  proposed. 

2.  Fixation  of  the  terms  of  the  proposi- 
tion by  ivriting. 

3.  Unity  of  tlie  subject  of  debate  kept 
inviolate. 

4.  Distinctness  of  the  process  of  debating 
from  that  of  voting. 

5.  In  debating,  no  fixed  ORDER  of  pre- 
audience. 

6.  The  votes  given  not  one  after  another, 
but  ALL  at  once.  II 

• Proces- Verbal  de  rA.sscmblee  Provinciale 
de  Berri,  23  Novembre  1773-  The  declaration 
here  spoken  of  does  not, it  is  true,in  express  terms 
comprise  any  other  regulations  than  those  relative 
to  the  ^^convocation  and  the  formation"  of  the 
assemblies  in  question;  but,  as  the  committee 
who  on  that  day  presented  a code  of  regulations 
relative  to  those  two  heads,  are  the  same  also  who, 
three  days  afterwards,  present  another  code  re- 
lative to  the  mode  of  proceeding  to  be  observed, 
it  cannot  be  supposed  that  the  documents,  which 
had  been  taken  for  a model  on  the  first  of  those 
occasions,  were  neglected  on  (he  second. 

+ i.  e.  as  well  momentary  and  particular  orders 
and  resolutions  as  permanent  and  general  lairs; 
so  likewise  addresses,  declarations  of  opinion 
(termed  also  resolutions  in  the  British  practice,) 
and  reports. 

J i.  e.  whether  motion  or  bill,  or  draught  of 
any  other  sort  of  act  of  assembly,  not  comprised 
under  the  name  of  motion. 

II  This  last  point  is  not  altogether  of  equal  im- 
portance with  the  preceding  ones : but  as  it  is  so 
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Pemdalions  proposed  relative  to  the  above 
points. 

Article  I.  Nothing  shall  he  deemed  to 
be  the  act  of  the  assembly,  that  has  not  been 
proposed  in  and  to  the  assembly  by  a motion 
niade  for  that  purpose,*  put  to  the  vote,  and 
adopted  by  the  majority  'f  the  votcs.f 

Art.  II.  Every  proposition,  designed  to 
give  birth  to  an  act  of  the  assembly,  shall  he 
exhibited  in  writing  by  the  mover,  and  con- 
ceived in  the  very  terms,  neither  more  nor 
fewer,  by  which  it  is  designed  such  act  should 
stand  expressed.  J 

Art.  III.  A proposition  of  any  kind 
having  been  once  received,  — until  that  pro- 
position has  been  disposed  of,  no  other  motion 
shall  he  made,  unless  for  one  or  otlier  of  three 
purposes : — 

1.  To  offer  an  amendment  to  the  proposi- 
tion already  on  the  carpet; 

2.  To  propose  a mode  of  putting  an  end  to 
the  business  without  decision;  or 

3.  To  reclaim  the  execution  of  some  law 
of  order  at  the  instant  of  its  infringement. 

Art.  IV.  The  process  of  debating  and  that 
of  voting  twe  distinct  processes;  nor  shall  the 
latter  be  entered  upon  till  after  the  former  is 
gone  through. 

Art.  V.  In  debating,  no  member,  after  the 
autlior  of  the  motion,  shall  have  the  right  of 
speaking  before  any  other,!  hut  [he  who  first 
offers  himself  shall  be  first  heard, § or  else] 
the  competition  for  pre-audience  shall  be  de- 
cided by  lot. "If 

naturally  connected  with  the  4th  and  .'ith,  and 
concurs  with  them  in  marking  the  ojiposition  be- 
tween  the  French  and  British  practice,  it  was  not 
thought  worth  while  to  separate  it  from  them. 

* Tlii.s  is  according  to  the  British  practice.  In 
two  suhsetjuent  chapters  relative  to  the  previous 
promulgation  of  motions  and  bills,  I shall  have 
occasion  to  propose  an  additional  mode  of  intro- 
ducing propositions;  which  mode,  if  adopted, 
would  require  an  alteration  to  be  made  in  the 
penning  of  this  article:  but,  however  different 
from  this  in  other  respects,  it  is,  with  respect  to 
the  points  here  noted,  grounded  on  the  same 
principles. 

-\-  i.  e.  by  at  least  a comparative  ni.ajority  of 
the  number  of  voters  present.  Shall  the  majority 
of  the  voters  present  be  sufficient,  if  it  falls  short 
of  amounting  to  a majority  of  the  whole  number 
of  persons  entitled  to  vote? 

J Form  for  a motion  ; i.  e.  for  the  introducing 
of  a proposition : — “I,  the  undersigned,  propose 
the  llraught  following,  to  be  made  an  Act  of  the 
Assembly.”  (Signed)  “ A.  M.” 

y.  B — Then  give  the  order,  resolution,  ad- 
dress, report,  bill,  or  whatever  other  act  it  be,  in 
terminis,  whether  it  consist  of  six  words  or  six 
hundred  pages,  beginning  with  its  title,  when  it 
has  one. 

II  In  asubsequent  chapter,  I endeavour  to  show 
that  the  author  of  a motion  ought  to  be  heard  in 
support  of  it,  immediately  after,  but  not,  as  is  th  j 
British  practice,  before  he  makes  it 

^ ^ The  passage  in  brackets  expresses  the 
British  practice;  the  remainder,  an  operation 
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Art.  VI.  Votes,  when  given  openly,  shall 
be  given,  not  one  after  another,  but  as  near 
as  may  be,  all  together. 

§ 3.  — Points  I.  & II.  Motion  written, 
and  in  terminis. 

Questions,  with  Answers  exhibiting  reasons. 

Question  I.  Why  nothing  to  be  given  as 
the  act  of  the  assembly  that  has  not  been  put 
to  the  vote,  ami  carried  in  the  assembly? 

Answer ; This  is  only  saying  in  other  words 
that  no  act  of  the  assembly  shall  be  forged. 

British  practice.  — From  several  orders  of 
the  House  of  Lords,  made  towards  the  begin- 
ning of  the  last  century,  it  should  seem,  that 
about  that  period  attempts  to  commit  such 
forgeries  had  been  made.*  A counterfaction 
of  this  kind  could  not  well  have  had  for  its 
author  any  other  person  than  either  the  mi- 
nisterial officer  (the  clerk)  who  has  the  pen- 
ning of  the  journals,  or  the  presiding  officer 
(the  Speaker),  under  whose  authority  and 
command  the  other  acts. 

The  practice  of  the  House  of  Commons 
furnishes  two  exam[)les,  and,  as  far  as  ap- 
peals, but  two,  of  an  incongruity,  the  notice 
of  which  may  serve  by  way  of  illustration  to 
this  rule. 

One  is  that  of  a memorandum  on  the  jour- 
nals, that  “ the  Speaker,  by  leave  of  the 
House,  declared  it  to  be  their  sense,”  so  and 
so.f  Was  a motion  in  those  words  made, 
put  to  the  vote,  and  carried  ? If  not,  no 
leave  of  the  House  was  given,  no  sense  of  the 
House  was  taken  : in  the  other  su|)position, 
the  history  given  in  this  memorandum,  which 
is  a long  and  rather  a perplexed  one,  was  of 
no  use.  The  usual  introduction,  the  word 
ordered,  or  the  word  resolved,  would  have 
been  a much  more  intelligible  one,  and  just 
as  proper  in  this  case  as  in  any  other. 

‘i.  As  to  the  other  instance.  At  the  com- 
mencement of  every  session,  immediately  upon 
the  return  of  the  Commons  from  the  House 
of  J.ord®,  where  they  have  been  all  hearing 
the  king’s  speech  in  a place  not  big  enough  to 
hold  a quarter  of  their  number,  before  any 
other  business  is  done,  a bill,  in  pursuance  of 
ancient  orders,  is  read  by  the  clerk,  by  direc- 
tion of  the  Speaker,  for  form’s  sake.J 

“ This  custom,”  says  Mr.  Hatsell,||  “ I un- 

uhich  1 have  ventured  to  recommend  as  a pre- 
ferable one  in  a succeeding  chapter,  in  which  I 
propose  an  instantaneous  mode  of  performin>g  it; 
but  the  main  point,  as  will  be  seen,  is  the  putting 
a negative  upon  all  fixed  order ; and  in  that  respect 
both  methods  agree. 

• Lords’  Orders,  Art.  45.  Lords’  Journals, 
14th  December  1021;  23d  February  1G23;  20th 
May  lf)2t). 

-f-  Commons’  .Journals,  27th  January  1697- 
J Commons’ Journals,  22d  Jlarch  1003;  7th 
April  1014;  3d  February  1020  ; 21st  February 
1623. 

U Precedents  of  Proceedings  in  the  House  of 


derstand  to  be  nothing  more  than  a claim  of 
right  of  the  Commons,  that  they  are  at  li- 
berty to  proceed  in  the  first  place,  upon  any 
thing  they  think  material,  without  being  li- 
mited to  give  a preference  to  the  subjects 
contained  in  the  king’s  speech.”  That  such 
was  the  reason,  may  be,  and  upon  the  strength 
of  such  respectable  authority,  1 suppose  is, 
very  true.  But  such  a form  is  as  absurd  in 
itself  as  incompetent  to  the  end.  This  thing 
called  a hill,  what  title  can  it  be  said  to  have 
to  that  name  ? The  clerk  reads  it,  because 
the  Speaker  orders  him;  whence  comes  it? 
From  the  Lords?  Not  so:  for  as  yet  they 
have  done  nothing,  any  more  than  the  Com- 
mons. From  the  Speaker?  But  he  has  no 
right  to  make  so  much  as  a motion  for  leave 
to  bring  in  a bill,  much  less  to  bring  in  a bill 
without  leave.  A bill  is  a composition  pre- 
sented by  some  member ; the  thing  here  called 
a bill,  is  a child  without  a father,  born,  like 
Melchiscdec,  in  the  way  of  equivocal  gene- 
ration. The  case  seems  to  be,  that  at  the  time 
this  order  was  established,  no  clear  idea  of 
the  mode  of  generation  of  an  act  of  the  House 
seems  to  have  been  as  yet  formed.  It  was 
not  as  yet  understood,  that  a composition,  to 
be  an  act  of  the  House  — that  is,  of  all,  or  a 
majority  of  the  members  — must,  if  it  took 
its  rise  in  the  House,  have  begun  by  being  the 
act  of  some  one  member.  But  to  appear  to 
be  the  act  of  some  member,  it  must  have  been 
exhibited  by  him  as  such ; and  to  make  such 
exhibition,  is  to  make  a motion. 

Years  after  this  period,  or  these  periods 
(take  any  of  them)  in  the  House  of  Lords, 
as  we  have  just  been  seeing,  things  would 
be  starting  up,  pretending  to  be  acts  of  the 
House  — orders,  resolutions,  rules — nobody 
knew  how.  'J'hei’e  seems  to  be  but  too  much 
ground  for  apprehending  that  this  may  still 
be  liable  to  be  the  case  in  the  French  practice. 
But  of  this  a little  further  on. 

Make  what  one  will  of  it,  being  no  act  of 
the  House,  it  is  no  e.xiriion  of  any  right  of 
the  House  : it  answers  not  that  purpose,  any 
more  than  any  other. 

The  right  in  question,  so  far  from  receiving 
any  support  from  this  futile  form,  neither  re- 
quires nor  admits  of  any  support  whatever. 
It  exists  of  necessity  in  the  first  instance  : it 
follows  from  the  very  constitution  of  that  and 
every  other  political  assembly.  Nothing  can 
be  done  — nothing  can  be  expressed  by  the 
House,  without  being  done,  without  being 
expressed,  at  some  time  or  other,  by  some 
member  of  the  House ; expressed  either  viva 
voce  or  by  writing,  or  in  some  other  mode, 
no  matter  what  — say,  for  instance,  viva  voce, 
by  speaking.  But  when  a man  is  up  to  speak, 
who  shall  say  what  it  is  he  will  speak,  ab- 

Commons,  with  Observations,  by  John  JJatseU, 
Esq.,  First  Clerk  of  the  House,  l/Oo.  V'ol.  I« 
P-  ^‘J. 
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straction  made  of  any  antecedent  rule?  He 
s[)eaks  not  to  the  business  offered  to  the 
House  by  the  kiiif?,  but  to  that  or  any  other 
business,  as  he  thinks  fit.  For  the  House 
therefore  to  be  in  possession  of  this  right, 
there  can  need  nothing  but  the  non-existence 
of  a rule  to  the  contrary. 

Tlie  futility  of  this  form  appeared  on  the 
same  recent  occasion  on  which  the  establish- 
ment of  it  was  recognised.  On  the  loth  of 
November  I7t)3,  before  this  pretended  bill 
was  read,  Mr.  Wilkes  and  Mr.  George  Gren- 
ville start  up  together  — Mr.  Wilkes,  to  tell 
his  own  story  about  a breach  of  privilege,  and 
Mr.  Grenville  (then  minister)  with  a message 
on  the  same  subject  from,  the  king.  Great 
debates  which  should  be  heard  lirst  — Mr. 
Wilkes’s  speech,  Mr.  Grenville’s  speech,  or 
the  bill : it  was  carried  at  last  in  favour  of  the 
bill.*  What  was  got  by  this?  The  House 
had  the  pleasure  of  hearing  this  bill  : and  then 
there  was  the  same  matter  to  settle — who 
should  be  heard  first,  — Mr.  Wilkes,  or  Mr. 
Grenville,  as  before. 

Question  II.  Why  in  writing? 

Answer  : 1.  Because  it  is  only  by  writing 
that  the  tenor  of  any  discourse  can  be  fixed 
for  any  length  of  time. 

2.  It  is  only  by  such  fixation  that  it  can 
be  ascertained  that  the  draught  exhibited  is 
capable  of  standing  as  a resolution  of  the 
assembly,  in  the  very  words  in  which  it  is 
proposed. 

Question  III.  Why  put  into  writing  by  him 
who  makes  it,  and  not  by  any  one  else  ? 

Answer : I.  Because  no  third  person  can 
so  well  tell  what  it  is  a man  means  as  he  him- 
self can.  If  the  words  of  it,  as  committed 
to  writing,  are  chosen  by  anybody  else,  the 
utmost  accuracy  it  can  aspire  to  in  the  hands 
of  such  third  person  is,  the  being  as  exactly 
representative  of  the  meaning  of  the  avowed 
author  of  the  motion,  as  if  he  himself  had 
chosen  them.  But  the  chances  are  rather 
against  its  possessing  that  extreme  degree  of 
accuracy ; and  were  they  ever  so  much  in  fa- 
vour of  it,  yet  so  long  as  there  is  the  smallest 
chance  on  the  other  side,  such  chance  will 
form  a conclusive  reason  against  the  commit- 
ting the  business  of  penning  the  motion  to 
anybody  else. 

2.  To  save  time.  Between  the  penner  and 
the  author,  where  they  are  different  persons, 
a conversation  of  some  sort  must  be  carried 
on.  This  conversation  may,  and  frequently 
must,  occasion  discussions  and  disputes.  The 
sense  of  the  author  may  be  perverted  by  ac- 
cident or  design  : or,  where  no  such  perver- 
sion takes  place  or  was  intended,  it  may  be 
suspected.  All  this  while,  business  must  be 
at  a stand,  and  the  assembly  sitting  to  no 
purpose. 

* II.  Hatsell,  59- 


Let  it  be  of  the  mover’s  penning ; and 
while  he  is  about  it.  no  part  of  the  assembly’s 
time  is  taken  up.  He  may  have  penned  it  out 
of  the  house,  and  ought  so  to  do  (as  will  be 
seen  farther  on)  whenever  it  can  be  done. 

3.  To  promote  maturity  of  composition 

If  the  author  of  a motion  is  permitted  to  rely 
on  a third  person  for  the  penning  of  it,  such 
permission  will  be  liable  to  produce  hasty  in- 
digested motions,  the  impropriety  of  which 
the  author  himself,  had  he  been  obliged  to 
put  them  to  writing,  might  have  discovered. 
Writing  summons  up  the  attention  to  apply 
itself  to  the  discourse  written,  and  furnishes 
it  with  a fixed  subject.  Whoever,  in  any  in- 
stance, has  corrected  what  he  had  once  writ- 
ten, may  find,  in  that  single  instance,  a reason 
fully  sufficient  to  justify  the  establishment  of 
this  rule. 

Question  IV.  Why  in  the  very  words  in 
which,  when  made  an  act  of  the  assembly,  it 
is  proposed  to  stand  ? 

Answer:  1.  Because  no  other  terms  can 
express,  with  the  certainty  of  being  accurate, 
the  object  which  the  author  of  the  motion 
proposes  to  the  House.  The  composition 
given  as  the  act  of  the  assembly,  is  not  really 
its  act,  any  otherwise  than  as  far  as  it  is  the 
very  composition  which  those,  whose  votes 
form  the  decision  of  the  assembly,  have  given 
their  votes  in  favour  of.  If  the  discourse  they 
had  voted  for  differs,  in  a single  word  for 
example,  from  the  discourse  exhibited  by  the 
author  of  the  motion,  then,  as  to  such  word, 
it  is  not  of  his  penning;  which,  as  has  just 
been  proved,  it  ought  to  be.  The  only  dis- 
course they  can  have  meant  to  adopt,  the 
only  discourse  they  can  all  of  them,  and  from 
the  beginning,  have  had  under  view,  is,  to  a 
word,  the  very  discourse  presented  to  them 
by  the  mover  : if  the  resolution  given  in  their 
name  by  any  one  else  — the  secretary,  for  in- 
stance, or  the  president  — differs  from  that 
original  in  a single  word,  it  is,  pro  tanto,  a 
forgery. 

I say,  in  a single  word:  for  every  one  knows, 
that  in  a single  word  may  be  comprised  the 
most  important  alterations:  take,  for  instance, 
the  word  tmt.f 

British  practice In  every  art,  the  pro- 

per mode,  how  simple  soever,  and  how  in- 
contestably soever,  when  once  hit  upon  and 
clearly  stated,  it  appears  to  be  a proper  one, 
and  even  the  only  proper  one,  is  seldom  the 
one  pitched  upon  at  first. 

-f-  I lay  out  of  consideration  at  present  the  case 
of  an  amendment ; of  which  hereafter.  If  an 
amendment  is  proposed,  it  is  by  some  other  mem- 
ber, who  has  the  same  right  to  propose  the  altera- 
tion,  as  the  author  of  the  original  motion  had  to 
propose  such  motion.  The  amendment  being  car- 
ried, the  amended  motion  comes  instead  of  the 
original  motion  ; and  the  resolution  passed  by  the 
assembly  has  two  authors  — two  equally  known 
and  avowed  authors,  instead  of  one. 
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in  the  British  House  of  Commons  it  was 
tlie  ancient  practice,  we  are  informed  by 
Mr.  llatsell,*  “ for  the  Speaker  to  collect 
the  sense  of  the  House  from  the  debate,  and 
from  thence  to  form  a question,  on  which 
to  take  the  opinion  of  the  House ; but  this,” 
adds  lie,  “ has  been  long  discontinued  ; and 
at  present  the  usual,  and  almost  universal 
method  is,  for  the  meml  er  who  moves  a 
question  to  put  it  into  writing,  and  deliver 
it  to  the  Speaker;  who,  when  it  has  been  se- 
conded, proposes  it  to  the  House,  and  then 
the  House  are  said  to  be  in  possession  of  the 
question.” 

From  Lord  Clarendon’s  account  of  his  ex- 
ploits in  the  character  of  chairman  of  a com- 
mittee,t  there  appears  some  reason  to  sus- 
pect, that  at  that  time  the  practice  spoken 
of  in  the  above  passage  still  subsisted  : other- 
wise it  is  not  easy  to  conceive  how  that  able 
statesman  could  have  done  so  much  mischief 
as  he  boasts  of. 

The  way  he  took  was,  amongst  other 
things,  to  rejiort,  which  be  says  he  frequently 
did,  two  or  three  votes  directly  contrary  to 
each  other.  He  must  therefore  have  contri- 
buted, more  or  less,  to  the  making  of  them 
so,  or  the  entnrujlement"  he  speaks  of  would 
not  in  any  degree  have  been,  what  he  boasts 
of  its  being,  his  work.  Whatever  had  been 
their  contrariety,  had  they  been  moved  in 
tcrniinis,  and  in  writing,  by  their  respective 
authors,  it  would  not  have  been  in  his  power 
to  have  had  any  share  in  it. 

That  such,  at  any  rate,  was  the  practice 
in  the  year  1320,  two  or  three  and  twenty 
years  before  the  period  I.ord  Clarendon  speaks 
of,  appears  from  the  Commons’  journal  of 
that  year : in  which,  on  an  occasion  where 
the  Speaker’s  conduct  had  been  the  subject 
of  animadversion,  in  the  eourse  of  the  de- 
bates, amongst  other  charges  is  that  of  a 
practice  he  was  in,  of  “ intnentimj  the  ques- 
tion” and  another,  of  his  having  “ made  many 
plausible  motions  abortive.”X 

• II.  llatsell,  «1. 

+ History  of  the  Rebellion,  b.  iii.  vol.  i.  p. 
27o,  tlvo  edition,  1705. 

J C’ommorvs  Journals,  0th  March  1(!20 

Since  this  sheet  was  sent  to  the  press,  chance 
has  led  me  to  a passage  in  the  journals  of  the 
House  of  Commons,  by  which  it  appear.s,  that 
even  so  late  as  the  year  KJ75  the  identity  of  the 
terms  of  the  act  of  the  House  with  those  of  the 
motion  was  not  invariably  preserved.  I will  state 
it  at  length,  the  rather  as,  while  it  exemplifies 
the  deviation  from  that  rule,  it  may  also  serve  to 
exemplify  and  demonstrate  the  ill  consequences 
of  such  deviation. 

The  whole  passage  is  as  follows:  — “ A debate 
arising  in  the  House  touching  the  ancient  order 
and  course  of  the  House  in  the  method  of  raising 
supplies,  and  concerning  the  precedency  of  the 
lesser  sum 

“ The  House,  upon  the  question,  did  resolve 
and  declare  it  an  imc'eut  order  of  the  House, 
Vol.  ir. 
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That  when  there  comes  a question  between  the 
greater  and  lesser  sum,  or  the.  longer  or  shorter 
time,  the  least  sum  and  longest  time  ought  first 
to  be  jiut  to  the  question.” 

Upon  the  face  of  this  passage  two  propositions 
may  be  laid  down  as  undeniable:  — 

Isf,  'That  the  words  of  it  are  not  :dl  of  them  the 
same,  without  any  variation,  as  tltose  employed 
by  tlie  author  of  the  motion  which  gave  btrtli  to 
it. 

2dly,  That  if  in  any  part  of  it  such  identity  was 
preserved,  it  is  imjtossible  to  say  how  far  such 
part  extends,  it  being  impossible  to  say  where  it 
begins. 

The  part  that  looks  most  like  the  authentic, 
and,  if  one  may  so  say,  tlie  enuctive  part  of  it,  is 
tliat  which  begins  at  these  words : that  trhrn 

there  comes  a question  beitvecn  the  yreater  ami 
lesser  stim  . . . 

But  this  cannot  be  taken  for  the  beginning  of 
the  authentic  part,  for  two  rea.sons:  — 

1.  Because  these  words,  in  order  to  make  up, 
along  with  the  succeeding  one,  a sentence  capable 
of  officiating  in  the  character  of  an  act  of  the 
Hou.se,  require  to  be  preceded  by  the  word  re- 
solved, or  (to  use  the  phraseology  that  conies 
nearest  to  tliat  word'in  the  passage  in  question) 
by  the  words  resolved  and  declared.  But  in  this 
passage  no  such  word  or  words  stand  immediately 
precedent  to  the  words  in  question:  nor  can  any 
form  of  words  capable  of  answering  that  purpose 
be  found  in  it,  without  going  farther  back,  and 
that  so  far  as  to  involve  some  words  which  ujion 
the  face  of  them  could  not  have  been  the  words 
of  tlie  author  of  the  motion,  could  not  have  been 
the  words  of  the  House, 

To  get  the  complement  of  words  necessary  to 
make  out  an  intelligible  proposition,  the  least 
remote  ones  one  can  begin  with  are  the  words. 

The  House  upon  the  question  did  resolve  and 
declare.”  But  these,  it  is  evident,  could  not  have 
been  the  words  of  the  House,  nor  words  given  by 
the  author  of  the  motion  as  designed  to  be  adopt- 
ed  by  the  House.  They  arc  not  words  of  an  act 
of  the  House,  but  words  used  by  a third  person 
in  speaking  of  an  act  of  the  House. 

2.  Another  reason  why  the  part  beginning  at 
the  words,  “ that  when  there  comes  a question,” 
cannot  be  taken  as  comprising  all  the  words 
employed  by  the  author  of  the  motion,  is,  that 
between  these  words  and  the  first  words  of  the 
paragraph  come  others,  the  import  of  which  forms 
an  essential  part  of  the  import,  whatever  it  be,  of 
the  act  of  the  House;  viz.  those  which  speak  of 
the  antiquity  of  the  regulation,  the  establislmicnt 
of  which  was  in  view  : — “ The  House,  upon  the 
question,  did  resolve  and  declare  it  to  be  an  an- 
cient order  of  the  Tlouse,”  These  words,  “ an 
ancient  order,”  we  see,  are  in  their  import  in- 
separably interwoven  with  the  preceding  ones, 
which  we  have  seen  must  have  been  words,  not  of 
the  House,  not  of  the  author  of  the  motion,  but 
of  a third  person,  the  penner  of  the  journals. 

So  far  as  to  the  fact  of  the  uncertainty  : now  as 
to  the  ill  eff’ect.s  of  it.  They  consist  in  this,  that  as 
you  cannot  tell  what  part  of  the  passage,  if  any, 
was  in  tlie  words  of  the  act  of  the  House,  you 
cannot  tell  to  what  cases  the  act  of  the  House 
meant  to  extend  itself.  This  we  shall  see  imme. 
‘^•^tely.  . - . „ 

The  first  paragraph,  not  amounting  of  itself  to 
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assemblies  of  old  standing,  such  as  the  Pro- 
vincial States  and  theCliainhcrs  of  Parliament, 


an  intelligible  proposition  — not  aniounting  to  a 
complete  grammatical  sentence,  is  inextricably 
interwoven  with  the  second.  They  form  tw’0]iarts 
of  the  same  sentence;  and  in  both  )>arts  there  is 
matter  e()ually  ca])able  of  being  considered  as  re- 
presentative of  a part  of  the  imnort  of  the  act  of 
the  House.  As -you  cannot  tell  where  tlie  Ian- 
guage  of  the  historiographer  of  the  House  ends, 
and'wherc  tlie  languiige  of  the  House  itself  be- 
gins,  it  may  be,  that  both  ))aragraphs  were  ex- 

pressive  of  the  sense  of  the  House;  it  may  be, 
that  only  the  latter  was. 

Now  then  comes  the  uncertainty  and  the  mis- 
chief. 'J’he  last  paragraph  gives  the  j)roposition 
gener.'illy,  and  without  restriction  : the  former 
])aragraph  applies  a restrictive  clause.  The  last 
gives  to  understand,  that  in  till  cases  where  divers 
sums,  meaning  sums  of  money,  are  in  tjucstion, 
it  is  the  least  sum  thatis  to  be  juit  to  the  (jucstion 
first:  the  former  paragraph  contradicts  tliis  pro- 
position in  its  character  of  an  universal  one,  and 
says,  th.at  the  only  case  to  which  this  rule  is  to  be 
deemed  to  extend,  is  that  where  the  business  upon 
the  carpet  is  the  business  of  supply  — where  the 
question  is  relative  to  “ (he  riielhod  of  ruisiiuj 
supplies."  M’hat  is  the  consequence  ? That  it 
is  only  in  the  case  where  the  question  is  touching 
the'inclhod  of  raisiiu/  sup])lies,  that  this  passage 
in  the  journals  affords  any  certain  rule:  and  that, 
as  to  all  other  questions  in  which  sums  of  money 
may  he  concerned,  it  not  only  affords  no  certainty, 
but  presents  a rule  with  which  the  certainty  of 
any  conclusion  that  can  be  formed  relative  to  the 
subject  is  absolutely  incompatible.  The  absence 
of  all  rule  leaves  the  subject  open  to  such  other 
means  of  decision  as  the  nature  of  it  comports  ; 
but, an  ambiguous  rule  is  mortal  to  all  certainty 
while  it. lasts,  and  renders  all  true  and  regular 
decisions  relative  to  that  subject  impossible. 

Observe  how  subservient  a rule,  thus  circum- 
stanced, is  to  the  purposes  of  disingenuous  alter- 
cation. 

A debate  arises  on  a question  not  relating  to 
supply.  Does  it  .suit  your  juirpose  to  have  the 
rule  attach  upon  this  question  ? — present  tlie  last 
paragraph  alone.  Does  it  suit  your  purpose  to 
take  the  question  out  of  the  rule? — produce  both 
paragraphs  together, 

_ Collateral  considerations  only  make  the  confu- 
sion thicker : such  lights  as  arcuto  be  collected 
from  the  situation  of  the  legislators  point  one 
way;  the  interjiretation  given  by  subsequent  j 
practice  points  the  other. 

It  is  tolerably  evident,  that  in  the  minds  of  the 
authors  this  rule  had  no  other  extent  than  what 
related  to  the  single  busine.ss  of  su])]>ly,  M'here 
money  was  concerned,  the  great  object  with  them 
was  how  to  keep  their  purses  as  close  shut  as 
possible  against  the  swindler  on  the  throne:  it 
was  no partof  their  purpose  to  sit  down  and  frame 
a set  of  general  principles,  fit  to  enter  into  the 
composition  of  a regular  code.  How  should  it 
have  been,  when  down  to  the  present  hour  none 
of  their  successors  have  dared  eve'  to  harbour  any 
such  ambitious  thoughts? 

Besides  that,  the  rule  is  given  as  an  ancient 
one;  and  the  farther  hack  we  go  in  the  history  of 
the  House  of  Commons  (setting  aside  the  period 
of  its  short-lived  tyranny  during  the  civil  wars) 
the  less  we  find  them  have  to  do  with  money  for 
any  other  purpose  than  the  simple  one  of  afibrd- 


(loe.s  not  appear,  in  a direct  way,  from  any 
(lociuiients  1 have  been  able  to  meet  with. 
'I'hc  affectation  of  secresy,  whi'cli,  till  the 
present  ausjjicious  period,  has  pervaded  the 
whole  svstem  of  French,  as  in  general  of 
monarchical  goverumeiit,  keeps  everything 
of  this  sort  under  a cloud. 

Blit  of  the  general  practice  and  notions 
on  this  head,  the  regimen  prescribed  to,  or 
imagined  by,  the  lately  instituted  provincial 
assemblies,  affords  pretty  good  presumptive 
evidence  : and  that  evidence  shows  the  prac- 
tice in  this  respect  to  have  been  pretty  much 
on  a par  with  the  Eiigli.sh,  at  the  time  spoken 
of  by  Lord  Clarendon  ; that  is,  about  a cen- 
tury and  a half  ago. 

“ The  reports  of  the  committees,”  says 
an  author  who  has  given  us  a general  account 
of  the  constitution,  discipline,  and  (iroceed- 
ings  of  these  assemblies,*  “ the  reports  of  the 
committees  are  made  with  a good  deal  of 
care.  After  having  well  settled  the  question, 
an  account  is  given  of  the  dilforeiit  opinions 
[fifws  ;]  of  the  effect  produced  by  such  and 


ing  a temporary  relief  to  the  neccs.sities  of  the 
Crown. 

On  the  other  hand,  subsequec.t  practice  is  in 
favour ’of  the  more  general  construction:  in  a 
question  noways  relating  to  the  business  of  afford- 
ing sup])lies  to  the  crown,  we  shall  find,  in  a suc- 
ceeding chapter,. a curious  instance:  and  such, 
for  auglit  I know,  may  be  the  practice  in  every 
other  instance.  Here.  then,,  to  increase  the  con- 
fusion, we  have  precedent  against  reason  ; and  all 
for  want  of  the  observance  of  a rule  of  conijiosi- 
tion  so  simple  in  its  conception,  and  so  ea.sy  in 
practice. 

To  exhibit  what  ought  to  have  been  done,  as 
well  as  what  ought  not  to  have  been  done,  1 will 
now  give  the  order  i:i  question  as  it  ought  to  have 
stood,  and  as  it  would  have  stood  had  it  been 
penned  on  the  same  plan  with  others  that  precede 
and  follow  it  in  the  same  volume,  and  even  in 
the  same  leaf.  The  words  in  brackets  express  the 
dubious  parts,  the  retention  or  omission  of  which 
will  give  the  different  constructions  of  which  the 
passage,  as  it  stands  in  the  journals,  is  suscep- 
tible : — 


The  passage  as  it  stands. 

A debate  arising  in  the 
House  touching  the  an- 
cient order  and  course  of 
the  House  in  the  method 
of  raising  supplies,  and 
concerning  the  preceden- 
cy of  the  lesser  sum ; 

The  House  upon  the 
question  did  resolve  and 
declare  it  an  ancient  order 
of  the  House,  that  when 
there  conics  a question 
hctw’een  the  greater  and 
lesser  sum,  or  the  longer 
or  shorter  time,  the  least 
sum  and  longest  time 
ought  first  to  be  put  to  the 
question. 


The  resolution  as  it 
ought  to  hare  been 
given  in  tnj  the  au- 
thor of  the  motion., 
and  entered  by  the 
clerk. 

Resolved,  [and  it  is 
hereby  declared  to  he 
an  ancient  order  of  the 
House,]  that  when  [in 
matterof  supply]  there 
comes  a question  be- 
tween the  greater  and 
the  lesser  sum,  or  be- 
tween the  longer  and 
the  shorter  time,  the 
least  sum  and  the  long- 
est time  ought  first  to 
be  put  to  the  question. 


• Re'sultat  des  Assemblc'es  Provinciales,  p.  10. 
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such  an  opinion  [opnn'oK ;]  of  the  number  of 
persons  who  concurred  in  it;  of  those  wlio 
dilfercd  from  it,  and  why ; of  the  reasons 
[wiofi/s]  which  occasioned  each  proposition 
to  be  adopted  or  rejected,  in  part  or  in  the 
whole  ; in  short,  of  the  oi)inions  [rtcts]  wliich 
prevailed  generally,  or  of  that  which  was 
adopted.” 

“ This  method,”  adds  the  author,  “ ought 
always  to  be  that  of  a committee.  The  as- 
sembly names  them,  not  to  pronounce  a de- 
ci.sion,  but  to  clpcidate  an  affair,  and  put  the 
as.sembly  in  a way  to  judge.” 

This  elaborate  and  careful  plan,  which, 
according  to  the  author’s  notion,  omjht  to  be 
the  jilcm  of  every  committee,  affords  a pretty 
strong  [ji'csumption,  that  in  those  assemblies 
(supposing  this  account  to  be  a just  one)  the 
sini|)le  principle  of  giving  a determinate  ex- 
istence in  writing  to  every  proposition,  and  so 
proceeding,  either  to  receive  that  proposition 
(with  or  without  amendments,)  or  to  reject  it, 
was  not  known.  The  resolutions  of  the  meet- 
ing, to  judge  from  this  account,  are  jumbled 
with  the  minutes  of  the  proceedings,  and  the 
accounts  of  the  debates : in  the  conception  of 
the  author,  they  are  unquestionably. 

As  this  i.s  a subject  of  the  first  importance 
to  the  precision  of  the  proceedings  in  the 
great  national  assembly  to  which  it  is  iny 
ambition  to  be  of  use,  to  the  genuineness  as 
well  as  clearness  of  the  results,  and  to  the 
efficacious  development  of  their  powers,  it 
may  be  worth  while  to  give  this  account  a 
pretty  minute  consideration,  forthe  purpose  of 
comparing  the  proceedings  as  here  described, 
with  the  standard  above  laid  down. 

1.  “After  haviny  ivell  settled  the  question  — 
[.rl/jrt'.s  avoir  bicn  pose  la  questiofi."^  What 
question?  The  question,  meaning  the  mo- 
tion or  proposition  in  question,  if  delivered 
in,  in  writing,  by  the  author  himself,  can 
neitiier  require  to  be  settled,  nor  admit  of  it. 
It  has  settled  itself.  It  may  require  amend- 
ing’ indeed ; but  that  is  a very  different  ope- 
ration from  settling. 

2.  “ After  having  well  settled  the  ques- 
tion,” an  account  is  given  of  the  diferent 
opinions  upon  it  — [on  rend  comptc  des  dif~ 
frens  avis.]  What  are  these  opinions?  — 
these  avis  Y They  are  not  decisions  upon  the 
question  : they  are  not  votes  given  towards 
forming  such  dei  ision.  Each  question,  when 
put  upon  a single  motion,  can  admit  of  but 
one  of  two  decisions  — adoption,  or  rejection: 
each  vote  can  admit  of  but  one  of  three 
modifications  — forthe  question,  ag.ainst  the 
question,  or  neuter.*  Avis  is  perhaps,  here, 
put  for  argument  — argument  used  in  course 
of  the  debate. 

3.  “ Account  is  given  of  the  effect  which 
sHch  or  such  an  opinion  produced — [de  I'effet 
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qu'a  produit  telle  ou  telle  opinion  ;”] a fur- 

ther reason  for  supposing  that. acis,  as  well 
as  opinion,  here  means  argument.  The  effect 
that  a decision  produces,  requires  no  account 
— no  separate  account : it  produces  the  adop- 
tion of  the  resolution  proposed,  or  the  rejec- 
tion of  it : the  resolution,  if  adopted,  needs  no 
account  — it  speaks  for  itself.  It  not  only 
does  not  stand  in  need  of  any  account — it  ad- 
mits of  none  : a composition  given  under  that 
name,  if  it  be  in  the  same  terms  with  those 
of  the  resolution,  is  not  an  account  oi  that 
resolution,  but  the  thing  itself : if  in  different 
terms,  then,  so  far  as  the  difference  extends, 
the  account  it  gives  is  a false  one. 

A vote,  if  that  were  meant  by  avis  and 
opinion,  requires  not,  any  more  than  the 
decision  it  has  produced,  or  failed  of  pro- 
ducing, any  account ; it  is  given  one  way  or 
the  other,  and  the  effect  of  it  appears  by  the 
decision — by  the  adoption  or  rejection  of  the 
resolution  proposed. 

4.  Of  the  number  of  the  persons  that  con- 
curred in  it  [in  such  opinion  or  argument]  — 
of  those  who  differed  from  it,  and  why  — [da 
celles  qui  s’en  sont  eloignees,  et  pourquoi.] 
This  why,  this  pounpioi,  I must  confess,  I 
know  not  very  well  what  to  make  of.  I 
thought  the  opinions  or  avis  bad  been  them- 
selves the  arguments,  and  included  the  rea- 
sons ; these  povrquois,  then,  must  have  been 
the  reasons  of  those  reasons. 

5.  Of  the  reasons  [motifs]  ivhich  occasioned 
a proposition  to  be  adopted  or  rejected,  in 
part  or  in  the  whole  — [des  motifs  qui  out  fait 
ado[)ter  une  proposition,  en  partie  ou  en  total.] 

The  perplexity  gets  thicker  and  thicker  : 
here  we  have  not  only  reasons  upon  reasons, 
but  reasons  upon  them;  for  motifs  must  surely 
here,  as  in  French  it, does  commonly,  wdien 
spoken  of  with  reference  to  an  opinion,  mean 
reasons  — it  cannot  mean  what  in  English  we 
term  motives.  It  can  never  have  been  meant, 
that,  in  these  committees,  the  several  mem- 
bers get  up,  and  render  an  account  of  the 
motives  that  have  given  birth  to  their  re- 
spective votes  ; saying,  one  of  them,  it  was 
patriotism  ; another,  it  was  the  love  of  re- 
putation ; another,  it  was  sympathy  for  the 
proposer;  another,  it  was  antipathy  to  the 
opposers  ; another,  it  was  the  hope  of  gaining 
a [lersonal  advantage  by  it  that  determined 
me  : as  little  is  it  likely  that  the  penner  of  the 
report  should  have  taken  upon  himself  thus 
to  answer  for  each  man’s  motives. 

G.  Lastly,  Of  the  opinions  [avis]  which 
prevailed  generally  ; or  of  that  which  was 
adopted — [enfin,  des  avis  qui  ont  prevalu  ge- 
neralement,  ou  de  celui  qui  a eteadopte.] 

This  is  still  more  per[)lexing  than  before. 
What  means  this  opposition  between  prevail- 
ing generally,  and  being  adopted  Y and  how  is 
it  that  the  opinions  which  may  jirevail  gene- 
rally are  several,  while  the  opinion  that  caa 
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be  a(lo[)ted  is  but  one  ? If  by  acts  is  meant  ; 
hei  e (Iccisioiis  — decisions  of  adoption  or  re-  \ 
jection,  on  dilTerent  questions  you  may  have  I 
certainly  as  many  decisions  — in  short,  one  or 
other  of  exactly  twice  as  many  decisions  as 
there  are  questions.  If  by  avis  is  meant  here 
opinions  given  separately  by  the  different 
members  upon  occasion  of  the  same  subject — 
discourses  delivered,  which  if  adopted  by  the 
assembly  would  have  been  so  many  resolu- 
tions of  opinion, — tliese,  if  never  put  to  the 
vote,  are  not  acts  of  the  meeting  — acts  of 
the  body,  but  mere  acts  of  the  individuals. 
Yet  after  all,  of  this  set  of  opinions  there  is 
(it  seems,  according  to  tliis  author)  one,  and 
but  one,  which  has  been  adopted.  Has  it, 
then,  been  adopted?  It  is  then  an  act  of  the 
committee  — a resolution  of  opinion  passed 
by  the  committee.  On  the  other  hand,  if 
only  one  of  the  set  has  been  adopted,  how  is 
it  that  the  rest, — which,  since  they  are  thus 
constructed  with  that  one,  must,  it  should 
seem,  have  been  opposite  and  contrary  to  it, — 
can  have  been  generally  received  ? A propo- 
sition cannot  be  said  to  have  been  generally 
received  by  a meeting  of  any  kind,  if  it  has 
not  been  received  by  a majority  : and  if  it 
has  really  been  received  by  a majority,  how 
can  it  foil  of  having  been  adopted  ? An  ac- 
count like  this  puts  one  in  mind  of  the  gram- 
matical history  of  the  cake  : — G got  it,  and 
yet  H had  it. 

Considering  this  confusion  as  the  work  of 
the  anonymous  author,  it  would  not  have 
been  worth  all  this  notice  : but  the  pr.actice, 
of  which  the  eloge  is  thus  given,  must  surely 
itself  have  been  very  conAised,  or  it  could 
scarcely  have  given  birth  to  an  account  so 
perfectly  confused. 

Nothing  like  this  is  to  be  found  in  the  re- 
ports of  any  English  committee  I ever  met 
with  or  heard  of.  They  do  not  report  so 
much  as  their  own  minutes;  much  less  do  they 
report  their  own  debates  : no  opinion  is  there 
given,  whi(;h  is  not  the  opinion  of  the  whole. 
Is  a resolution  of  opinion  proposed  ? If  re- 
jected, no  traces  of  it  appear  ; if  adopted, 
it  is  given,  not  as  the  re.solution  of  A or  B, 
but  as  the  resolution  of  the  committee.  Is 
a statement  of  any  affair,  or  history  of  any 
transaction,  given  ? One  member,  it  is  true, 
may  have  penned  and  proposed  one  part  — 
another  member  another  part ; but  neither 
the  one  part  nor  the  other  would  have  stood 
in  the  report,  if  they  had  not  respectively 
been  acceded  to  by  a majority  of  the  com- 
mittee — if  they  had  not,  each  of  them,  been 
the  act  of  the  whole. 

Were  a composition,  like  the  one  thus 
described,  presented,  under  the  name  of  the 
report  of  a committee,  to.  a British  House  of 
Commons,  what  would  they  say?  They  would 
say,  “ This  is  no  report ; you  must  go  back 
again,  and  make  one.”  They  would  send  it 
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I back  to  be  re-comniitled.  While  A says  one 

I thing,  and  B,  neither  assenting  to  nor  dissent- 

I ing  from  what  A has  said,  says  another,  this 
is  no  report  of  a committee  : the  report  of  a 
committee  is  what  is  said  throughout  by  the 
major  part  of  the  committee,  or  by  the  whole. 

But  these,  it  may  perhaps  be  observed,  are 
but  reports  of  committees.  The  committees, 
of  which  these  are  the  reports,  are  very  small 
assemblie.s,  composed  of  a smaller  number  of 
members  than  what  is  commonly  to  be  met 
with  in  the  least  numerous  committees  of  a 
British  House  of  Commons.  The  members 
may  therefore  be  considered  as  acting  in  their 
individual  capacity  : and  the  reports,  given 
under  the  name  of  such  committees,  may  be 
considered  as  reports  made  by  individuals. 
The  reports  of  such  committees  as  these  may 
therefore  be  thus  far  informal,  and  yet  the 
proceedings  of  the  entire  assemblies,  to  which 
these  reports  are  made,  De  regular  and  exact. 

Unfortunately,  the  account  given  in  the 
same  book  of  the  method  in  which  the  deci- 
sion of  the  assembly  itself  is  formed  (I  should 
rather  say,  of  the  paper  published  as  the  de- 
cision of  such  assembly,)  seems  to  indicate 
but  too  plainly,  that  the  only  simple  and  true 
method  of  forming  such  a decision  is  not  less 
widely  departed  from  in  the  one  sort  of  meet- 
ing, than  in  the  other. 

“ The  opinion  once  formed  by  a plurality 
of  voices  (votes)  [rofo,]”  says  the  author 
above  quoted,*  “ then  comes  the  time  for 
entering  it  (writing  it)  [/’cenVe]  upon  the 
minutes.  But  this  operation  (drawing  up) 
\r(‘daction~\,  requiring  a considerable  time,  the 
assemblies  name  committee-men  to  perform  it, 
and  the  meeting  of  the  next  day  opens  with 
the  extract  of  the  minutes  of  the  day  pre- 
ceding. This  regulation,  highly  beneficial  a.s 
it  is,  since  it  saves  time,  may  be  productive 
however  of  a mischief.” 

If  this  account  be  just,  it  is  impossible  that 
the  principle  of  the  identity  between  the  mo- 
tion and  the  act  of  the  assembly,  should  have 
been  observed  in  these  assemblies.  For  draw- 
ing up  such  act,  no  committee  could  have  been 
either  necessary,  or  of  any  use:  no  time  could 
have  been  saved,  but  a great  deal  of  time 
sadly  wasted  and  consumed.  The  act,  upon 
the  only  just  and  simple  principle  the  nature 
of  the  case  admits  of,  is  already  drawn  up 
by  him  who  moves  it:  to  enter  it  upon  the 
minutes  is  work  — not  for  a committee,  but 
for  a copying  clerk.  Committee-men  may 
be  of  use,  to  give  a look  occasionally  to  the 
journals,  and  see  whether  the  secretary  has 
done  his  business  properly ; that  is,  whether 
he  has  entered  all  the  acts,  and  whether  each 
of  them  be  an  exact  copy  of  the  original 
draught : but  such  occasional  inspection  is  a 
very  different  thing  from  their  doing  of  that 
business  themselves. 

• Rdsultat,  p.  27. 
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The  mischief  here  apprehended  by  the  com- 
mentator is,  that  of  the  assemblies  in  general 
following,  upon  this  occasion,  the  example 
which,  in  a passage  which  I have  had  occa- 
sion to  quote  elsewhere,  he  takes  notice  of 
as  having  been  set  by  the  provincial  assembly 
of  Tours.  This  assembly,  it  should  seem,  had 
conceived  it  proper  to  see  what  it  was  their 
committee-men  had  been  making  them  say, 
and  not  to  let  the  account  thus  given  stand 
as  definitive,  till  they,  the  assembly,  had 
heard  it  read  to  them.  The  commentator, 
full  of  dillidence  of  the  assembly  itself,  lest 
it  should  alter  its  own  acts  or  pretended  acts, 
is  as  full  of  confidence  in  their  committee- 
men. It  never  occurs  to  him  that,  either 
through  design  or  misconception,  the  latter 
can  misrepresent,  or  upon  just  grounds  be 
suspected  of  misrepresenting,  an  act  which, 
under  such  circumstances  it  must  be  so  dilfi- 
cult  to  represent  at  all,  and  which  in  truth 
can  scarcely  be  said  to  have  existence. 

Turn  to  the  journals  of  these  assemblies, 
and,  what  is  more,  to  the  royal  edicts  pub- 
lished for  the  regulation  of  their  discipline, 
and  we  shall  find  them  confirm,  in  this  re- 
spect, the  account  given  of  them  by  their 
commentator. 

“ In  the  case  where  divers  opinions  [«iu's] 
shall  have  manifested  themselves,  the  assem- 
Oly,”  says  the  royal  edict  for  Haute  Guyenne,* 
“ shall  be  obliged  to  reduce  them  to  two ; and 
that  which  has  the  plurality  of  votes  [sa/"- 
fra<ies~\  shall  form  the  act  of  the  assembly  \_la 
diliberalion.’’  ] 

What  must  be  done,  is  done  somehow  or 
other,  however  badly : and  therefore,  an  as- 
sembly ordered  by  royal  authority  to  reduce 
its  avis  (whatever  is. meant  by  avis)  to  two, 
will  contrive  to  do  so.  But  upon  the  principle 
of  the  identity  of  the  terms  of  the  motion  and 
those  of  the  resolution  — and  supposing  only 
one  motion  upon  the  carpet  at  a time — and 
supposing  the  votes  to  be  given  upon  that 
one,  no  assembly  could  contrive  to  do  other- 
wise. For  or  against  the  motion  — the  motion 
adopted  or  rejected — there  is  no  other  al- 
ternative. 

The  truth  is,  that  these  difTerent  avis,  which 
the  royal  penman  considers  as  liable  to  be  pro- 
duced upon  a given  subject — these  avis,  as  far 
as  they  can  be  said  to  be  anything,  seem  to 
have  been  so  many  different  propositions  — 
so  many  different  motions,  which  were  to  be 
going  on  and  debating  at  the  same  time. 
They  arc  not  votes  at  least  ; for  votes  [si</‘- 
frages]  it  is  understood,  are  to  be  given  upon 
them.  Taking  them  for  motions,  why  the 
number  of  them  should  undergo  this  reduc- 

• Art.  !),  page  14,  of  the  journal  of  1779.  This 
of  Haute  Giiycnne  is  the  second  of  the  two  ori- 
ginal assemblies  (Rerri  being  the  first,)  the  con- 
si  iimion  of  which  was  taken  as  a mode!  for  the 
otheis,  since  established  all  together  in  17‘>7.  j 


tion,  is  not  by  any  means  made  apparent.  If 
all  are  consistent,  why  not  let  them  all  pass 
into  resolutions,  if  the  assembly  choose  it? 
If  any  are  inconsistent  with  others  that  are 
preferred,  the  assembly,  one  should  think, 
might  be  trusted  to  for  not  passing  them  : if 
a man  has  not  sense  to  keep  him  from  falling 
into  inconsistencies,  it  is  not  a royal  edict 
that  will  give  it  him. 

The  assembly  accepts  this  regulation, t add- 
ing an  amendment,  palliating  in  some  degree 
the  inconvenience  arising  from  a fixed  order 
of  speaking,  as  hinted  at  on  a preceding  oc- 
casion, J and  more  fully  developed  a little 
farther  on. 

The  case  which  I should  suppose  the  jicn- 
ner  of  this  edict  to  have  had  in  view,  is  that 
of  a number  of  motions  started  at  the  same 
time,  like  candidates  on  .an  election.  In  the 
English  practice  this  can  create  no  confusion ; 
for  the  one  first  started  must  be  first  disposed 
of ; the  question  can  only  be  as  to  the  adop- 
tion or  rejection  of  that  one  : the  others  come 
on  afterwards,  as  they  are  moved.  I do  not 
say  but  that  this  method  admits  of  improve- 
ment : hereafter,  a regulation  will  be  scim 
proposed  with  that  view.  But,  what  is  the 
great  point,  it  thoroughly  prevents  that  con- 
fusion w’hich  on  the  French  method  seems 
to  be  inevitable. 

I set  out  with  observing,  that  to  exhibit 
as  the  act  of  an  assembly  a proposition  w Inch 
has  not  been  put  to  the  vote,  and  carried  by 
the  majority  of  votes  in  that  assembly,  is  to 
commit  a forgery.  If  credit  may  be  given  to 
an  anonymous,  but  very  intelligent  author,  j| 
this  forgery  is  in  France  a matter  of  ordinary 
practice.  It  is  where  he  has  been  speaking 
of  the  assembly  of  the  States- General  ; and 
not  only  of  that  sovereign  assembly,  but  of 
the  particular  preparatory  assemblies  collected 
for  the  puiqiose  of  sending  deputies  and  in- 
structions to  that  general  one.  Resolutions 
[rzni.s]  says  he,  are  drawr.  up,  frequently  when 
nothing  has  been  put  to  the  vote.  On  redige 
les  avis,  el  souvenl  on  ne  vote  point. 

§ 4.  — Point  III.  Unity  of  the  subject  of 
debate  kept  inviolate. 

Question,  with  An.swers  exhibiting  reasons. 

Why  not  sutfer  a second  proposition  to  he 
started  (except  as  excepted)  till  a former  has 
been  disposed  of? 

Answer:  1.  That  in  the  instance  of  such  or 
such  a particular  proposition,  the  assembly 
may  not,  by  indecison  with  respect  to  that 
proposition,  be  prevented  from  taking  a course 

■f  Pioces-verbal  de  rAssciiihlce  dc  Haute 
Guyenne,  4to,  177'J,  p.  l4o. 

X Chap.  IV. 

II  Ks.sai  sur  I’llistoirc  dcs  f’omices  dc  Rome, 
des  Etats-tjencraux  de  la  Frarec,  ^^d  , Y-'  ' 

ment  de  I’Angletcrre,  It  vols.  Jlvo.  I hiladt  lj.lue, 
(I’a.is)  l/ijy.  vol.  ii. 
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which,  had  its  will  been  left  free  to  exercise 
itself  upon  the  subject,  it  \t  oukl  have  taken. 

This,  we  see,  is  what  may  be  at  any  time 
the  case,  if  a proposition,  about  which  the 
assembly  had  begun  to  occupy  itself,  is  thus 
permitted  to  be  jostled,  as  it  were,  off  the 
carpet,  by  another  proposition  ditrerent  from 
the  former,  and  incommensurable  with  it,  be- 
fore they  are  aware. 

2.  To  prevent  a degree  of  confusion,  by 
which,  for  that  time,  the  assembly  may  be 
deprived  of  the  faculty  of  forming  aiiy  will  at 
all. 

Without  some  such  check,  nothing  is  more 
likely  to  happen,  even  without  design ; and 
that  in  any  assembly,  much  more  in  a new- 
formed  and  numerous  one.  And  the  endea- 
vour to  produce  such  an  effect  by  design,  is 
one  of  the  most  effectual  plans  that  individual 
fraud  or  consi)iracy  can  pursue.  In  this  way 
a thousand  propositions  may  be  thrown  out, 
which,  had  the  assembly  been  left  at  liberty 
to  occupy  itself  about  them  without  interrup- 
tion — in  short,  had  it  been  left  master  of  its 
own  will,  — must  have  passed. 

A proposition  (suppose)  has  been  intro- 
duced : a debate  arises,  and  in  the  course  of 
the  debate  something  is  started,  from  which 
.somebody  catches,  or  pretends  to  catch,  the 
idea  of  something  else  that  would  be  very 
proper  to  be  done.  This  something  else  hap- 
pening to  touch  upon  a more  sensible  fibre, 
the  next  speaker  takes  this  for  his  theme. 
Affections  grow  warm,  and  crowding  about 
this  second  subject,  the  first  is  insensibly 
departed  from  and  forgotten.  In  the  same 
manner,  a third  takes  place  of  this  second  ; 
and  so  on,  till  men’s  minds  are  effectually 
confused,  and  their  whole  stock  of  time  and 
patience  gone. 

This  divergency  is  what  is  the  more  liable 
to  take  place  in  atiy  assembly,  especially  in 
any  new-formed  assembly,  inasmuch  as  it  is 
what  scarce  ever  fails  to  take  |)lace  in  private 
circles.  In  this  case,  it  is  productive  of  no 
sort  of  harm  : for  amusement,  which  is  here 
the  end  in  view,  is  bettei’  provided  for  by 
rambling  freely  from  subject  to  subject,  than 
by  adhering  to  any  one.  But  in  the  case  of  a 
political  assembly,  it  is  productive  of  the  ut- 
most harm  which  such  an  assembly,  as  such, 
is  capable  of  suffering. 

The  more  eligible  in  its  nature,  and  the 
more  likely  to  have  been  embraced  by  the 
assembly,  any  of  these  propositions  may  be 
in  themselves,  the  greater  is  the  mischief  that 
may  result  from  such  an  irregular  introduc- 
tion of  it.  Introduced  singly,  each  at  its  pro- 
per time,  each  one  might  have  been  cai  ried : 
introduced,  one  upon  the  back  of  the  other, 
each  stands  in  the  other’s  way  — each  throws 
another  out,  and  a confusion  is  raised  to  which 
they  all  of  them  fall  a sacrifice  at  once. 

The  enforcing  this  law  of  unity,  and  guard- 


ing it  as  well  from  intentional  and  insidious, 
as  unintentional  violation.s,  is  one  of  the  uses 
that  concur  to  evince  the  importance  of  keep- 
ing the  composition,  which  is  the  subject  of 
debate,  exposed  (o  the  view  of  the  whole  as- 
sembly— But  of  this  in  another  place.* 

British  practice.  — As  to  this  [)oint,  so  far 
as  concerns  as  well  the  negative  put  by  the 
general  proposition  to  the  introduction  of 
extraneous  matter,  as  the  choice  of  the  ex- 
ceptions, the  British  practice  is  exactly  con- 
formable to  the  regulation  above  proposed. 
But  in  respect  of  the  details  relative  to  the 
mode  of  conducting  the  several  businesses 
which  form  the  matter  of  those  exce[)tions,  it 
has  been  deemed  open  to  improvement,  in 
a variety  of  particulars  whicli  w'ill  present 
themselves  as  we  advnee. 

French  practice Of  the  French  practice 

relative  to  this  point,  some  intimation  has 
been  given  under  the  preceding  head.  What 
farther  remains  to  be  said  of  it,  wall  more 
conveniently  be  referred  to  the  next.  The 
points  themselves  being  so  intimately  con- 
])ected,  and  the  practice  relative  to  each 
being  a consequence  of  the  .same  principle,  it 
is  next  to  impossible,  upon  any  one  of  these 
topics,  to  avoid  touching  upon  the  rest. 

§ 5 Point  IV,  The  process  of  dehatimj  dis- 

tinct from,  and  prior  to,  that  of  votinij. 

Question,  with  A7mccrs  c.rhibiliny  reasons. 

Why  not  allow  any  vote  to  be  given  till  the 
debate  is  finished  ? 

Answer:  1.  That  the  decision  given  may 
not  prove  an  improper  one,  on  the  score  of 
its  having  been  built  upon  insuficient  and 
partial  grounds. 

To  vote  for  or  against  a motion,  is  to  judge 
— to  exercise  the  office  of  a judge  ; to  speak 
for  or  against  it,  is  to  exercise  the  function 
of  an  advocate.  To  vote  before  any  one  else 
has  spoken  in  the  debate,  is  to  judge  altoge- 
ther without  documents — altogether  without 
grounds:  to  vote  while  there  still  remains 
any  one  to  s|)cak,  who  has  anything  to  say, 
is  to  judge  without  documents  pro  tanto.  Is 
there  any  one  member  whose  speech  is  to  be 
looked  upon  as  proper  to  be  attended  to  in 
this  view?  — so,  for  the  same  reason,  must 
that  of  every  other : since,  abstraction  made 
of  the  differences  in  point  of  talent  between 
individuals  — differences  of  which  no  general 
rules  can  take  cognizance,  every  man’s  speech 
presents  just  the  same  probability  of  afford- 
ing useful  lights,  as  that  of  every  other. 

2.  That  the  decision  given  may  not  be  ex- 
posed to  the  danger  of  proving  an  improper 
one,  on  the  score  of  its  being  expressive  of  a 
will  different  from  the  real  will  of  the  majo- 
rity of  the  assembly.  Conceive  a list  of  mem- 
bers,  speaking  in  a fixed  order,  and  each  man 


• See  Chap.  111.  § 2,  Table  of  Motions. 
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giving  his  vote,  as  his  turn  comes,  at  the  end 
ol’  liis  speech,  or  without  making  any  speech, 
as  he  tiiinks  fit.  'I'hc  first  upon  the  list,  after 
having  said  what  he  thinks  proper,  gives  his 
vote;  all  the  others,  down  to  the  last,  give 
their  votes  on  the  same  side.  The  last,  when 
it  comes  to  his  turn,  gives  a contrary  vote, 
grounded  on  arguments  which  had  happened 
to  escape  all  the  preceding  voters,  but  which, 
tviien  once  brought  to  light,  stamp  conviction 
their  minds.  What  is  the  consequence? 
I decision  is  given,  purporting  to  want  but 
one  voice  of  being  an  unanimous  one  : but, 
in  fact,  contiary  to  the  unanimous  will  of 
all  the  members  whose  decision  it  purports 
to  be. 

Bi  itiah  practice.  — In  all  political  assem- 
blies, the  idea  of  whicli  would  be  presented 
by  that  name  to  an  Englishman  unacquainted 
with,  or  not  thinking  of,  the  state  of  things 
in  France,  the  British  {>ractice  agrees  per- 
fectly with  the  recommendation  given  by  this 
article  — so  perfectly,  that  it  is  to  th.e  rule 
itself  that  he  would  probably  stand  indebted 
tor  the  first  conception  of  its  being  possible 
to  depart  from  it. 

'I’he  mode  of  proceeding  in  courts  of  jus- 
tice on  this  head,  might  indeed,  if  considered 
in  this  point  of  view,  furnish  an  exception  to 
this  rule;  but  in  this  point  of  view  an  Eng- 
lishman woidd  not  be  apt  to  consider  it,  the 
business  of  a court  of  justice  standing  upon  a 
footing  altogether  peculiar  in  this  respect,  as 
will  be  seen  hereafter. 

French  practice.  — The  French  practice  re- 
lative to  this  important  point,  is  so  inextri- 
cably interwoven  with  the  practice  observed 
in  the  same  country  in  relation  to  the  other 
less  important  points,  of  which  the  enume- 
ration has  been  already  made,  that  to  touch 
upon  any  one  of  them,  without  encroaching 
upon  the  rest,  is  scarcely  possible. 

The  process  of  speaking  seems  scarcely  to 
have  been  distinguished  from  that  of  voting, 
or  the  thing  called  a speech  from  the  thing 
called  a vote,  even  in  idea;  the  same  terms, 
Sijiinion  and  avis,  being  employed,  as  we  have 
teen,  to  denote,  indiscriminately,  the  one  or 
the  other,  or  both  together.  Not  being  dis- 
tinguished in  name,  they  would  remain  un- 
distingui-hed  in  exercise;  and  each  man,  in 
making  his  speech,  whether  it  consisted  of 
ten  words,  or  the  amount  of  twice  as  many 
pages,  would  of  course  give  his  vote  at  the 
same  time;  and  that  perhaps  w'ithout  suspect- 
ing I hat  in  so  doing,  he  was  doing  two  dif- 
ferciit  things  at  once. 

But,  whatever  each  man  chose  to  say,  whe- 
ther barely  enough  to  give  that  signiiication 
of  his  will  which  a bare  vote  would  give,  or 
enough  to  make  a speech  of  two  or  three  hours 
in  length,  it  happened  to  be  so  ordered,  that 
each  man  should  say  it  in  a fixed  order,  as 
bet  ween  man  and  man ; such  a member,  if 


present,  always  speaking  first  — such  another 
second  — and  so  on.  Precedence  — that  is,  the. 
order  of  sitting — w’as  carefully  settled  upon 
such  [)rinci[)les  as  w'ere  thought  the  proper 
ones  in  such  case;  and ;>re-at/f/it'ncc, including 
speaking  and  voting  — pre-audience,  as  a mat- 
ter of  inferior  importance,  was  made  depen- 
dent on  precedence.  From  this  combination 
— of  confusion  in  what  required  order,  and 
order  in  what  required  none, — results  an  efl’ect 
v.'hich  it  is  dillicult  to  state  with  any  degree 
of  seriousness.  The  chance  a man  has  of 
gaining  [lartisans  to  his  opinion  is  propor- 
tioned, not  to  the  cogency  of  his  arguments, 
but  to  the  fancied  height  of  the  place  in  w hich 
he  sits.  Conceive  this  regimen  adopted  by 
the  States-Gencral,  consisting  (suppose)  cf 
1 100  members  ; he  who  sits  first  may  ho|)c  to 
persuade  1009;  the  hopes  of  his  next  neigh- 
i)our  are  confined  to  number  1008;  and  .so 
down  to  the  lowest,  who  sees  nobody  on 
whom  his  eloquence  can  make  any  ell’ective 
impression  but  himself. 

On  the  other  hand,  the  chance  a man  has 
of  forming  a right  opinion,  is  exactly  in  the 
inverse  ratio  of  the  chance  he  has  of  gaining 
jiartisans  to  that  opinion.  He  who  has  it  in 
ins  pow'cr  to  govern  everybody,  has  it  not  in 
his  power  to  receive  lights  from  anybonv  ; 
he  into  whose  lap  the  collected  wisdom  of 
the  whole  assembly  is  poured  in  a full  tiih-, 
sees  no  one  to  whom  he  can  give  the  benefit 
of  illumination  but  himself  If  iheingenuity 
of  government  had  enqiloyed  itself  in  consi- 
dering by  what  m.ans  wisdom  might  be  nn.st 
efiectually  disjoined  from  power,  no  other 
method  equally  hap|)y  can  possibly  have  been 
devised. 

One  glance  more  at  the  regulations  of  the 
Provincial  Assemblies  : they  will  alford  an 
instructive  example  or  two,  of  ingemiily  !ii;d 
observation  struggling  against  [irecedent  and 
l)reju(licc. 

First  comc.s  Haute  Guyenne.  Strangers 
to  the  principle  of  the  identity  of  the  motion 
and  the  resolution  grounded  upon  it,  they  had 
found  themselves  entangled,  in  manner  as 
above  noteil,  with  a multitude  of  avis,  ('pi- 
nions— things  that  were  neither  motions  nor 
speedies,  nor  votes — but  something  betwixt 
all  three,  s()ringing  out  of  one  subject.  The 
king’s  provisional  code  had  ordered  the  reduc- 
tion of  these  iivU  to  two  ; viz.  the  two  which 
after  one  round  of  avis  had  found  the  greatest 
number  of  voices  in  its  favour.  The  consi- 
deration of  this  article  had  suggested  to  the 
Guyenne  committee  an  imperfect  view  of 
the  inconvenience  of  this  orderly  method  of 
proceeding:  the  avis  of  a member  low  m the 
scale  of  opinans,  though  it  was  possthte  it 
might  be  the  better  of  the  two,  could  not 
possibly  have  so  many  snlt'rrKje.'i  in  its  favour 
as  that  of  a member  higher  in  the  scale  might 
acrpiire.  The  remedy  hit  upon  wa.s  — not  to 
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keep  the  processes  of  debatinpr  voting 
separate — that  was  u step  too  wide  from  pre- 
cedent and  establishment  to  be  thought  of, 
— but  to  have  two  rounds  of  avis.* * * §  Then 
fsay  the  committee,)  a man  who  upon  the 
tirst  round  has  heard  the  avis  given  subse- 
quently to  his  own,  with  the  reasons  that 
may  have  been  produced  in  favour  of  them, 
may,  upon  the  second  turn,  sacrifice  his  own 
to  that  of  somebody  else.  That  he  vtnij,  is 
not  to  be  disputed;  but  will  he  ? Unfortu- 
nately, it  is  not  quite  so  easy  to  human  pride 
to  adopt  a right  opinion  after  having  avowed 
its  opposite  as  before : and,  if  such  be  the 
case  between  equals,  how  must  it  be  where 
the  conversion  cannot  take  place  without 
mortifying  the  pride  of  rank,  as  well  as  the 
pride  of  wisdom  ? 

This  step  towards  reason  was  thought,  it 
sliould  seem,  too  bold.  Seven  years  after 
this  period,  the  Assembly  of  Orleans,  though 
willing  to  do  something,  had  not  resolution, 
however,  to  venture  quite  so  far.|  It  was 
settled,  that  “ for  ordinary  business  there 
should  be  but  one  round  of  opinions,  in  which 
a man  should  be  allowed  to  develope  bis  avis; 
but  that  in  matters  that  appeared  to  require 
discussion,  the  president,  in  conjunction  with 
the  first  opinans  of  each  order,  J should  judge 
whether  the  matter  subjected  to  deliberation 
required  two  rounds  of  opinions,  and  that  this 
decision  should  precede  the  deliberation.’’^ 

One  assembly  there  is,  in  which  the  pro- 
cess of  debating;  and  that  of  giving  the  opi- 
nions, are  distinguished  and  kept  separate  ; 
and  this  is  that  of  Picardy. § The  province 
nearest  to  England  has,  on  this  important 
point,  come  over  to  the  English  practice.  ^ 
'I'his  coincidence,  however,  can  scarcely  he 

• Haute  Guyenne,  I.  143;  anno  17110. 

•f  Orleans,  page  1G8;  anno  l/l!?. 

J By  the  first  opinans  of  each  order,  I suppose 
was  meant  the  first  parcel  of  opinans:  if  so,  pity 
but  it  had  been  expressed  so. 

N.  B.  The  whole  number  of  opinans-  stands, 
under  this  code  of  regulations,  divided  into  par- 
cels, four  in  a parcel,  viz.  one  of  each  of  the  pri- 
vileged order.s,  and  two  of  the  third  estate.  Of 
this  see  more  under  the  next  head. 

II  What  is  meant  by  the  worn  deliberation 
here  — whether  the  arrete.  — the  act  or  resolution 
of  assembly,  which  in  the  French  nomenclature 
is  frequently  termed  deliberation — or  the  assem- 
blage of  acts  whereby  these  avis  are  respectively 
exhibited  by  the  individual  members  — is  more 
than  I can  take  upon  me  to  say ; I give  the  pas- 
sage as  I find  it.  The  same  confusion  pervades 
the  Berri  code;  which  has  served  as 'a  sort  of 
model  to  the  rest,  and  which,  in  this  respect,  has 
been  but  too  faithfully  copied. 

§ Picardie,  p.  184,  13  Decembre  1787;  Rcgle- 
ment  II.  art.  5 and  6. 

^ . . . . A pres  la  proposition  chacun  pourra, 
a son  tour,,  faire  telles -observations  qu’il  jugera 
con  Venables ; . . . . 

La  discussion  dela  proposition  prealablcmcnt 
faite,  ....  Ton  ira  aux  opinions. 


reckoned  other  than  fortuitous  ; it  goes  no 
farther  : these  opinions  are  the  same  indeter- 
minate sort  of  thing,  or  nearly  so,  here  as 
elsewhere:  they  are  not  mere  speeches  in- 
deed, but  they  are  something  betwixt  motions 
and  votes  ; they  are  sorts  of  things  of  which 
an  indefinite  midtitude  are  liable  to  start  up, 
and  which,  in  Picardy  as  in  Haute  Guyenne, 
require  force  to  reduce  the  number  of  them 
to  two.* 

To  wean  a man  completely  from  an  error 
from  which  the  chains  of  habit  have  rendered 
it  difficult  for  him  to  break  loose,  no  recipe 
is  so  effectual  as  the  indication  of  its  source. 
In  the  present  instance,  the  cause  of  this 
entanglement  of  two  processes,  which  in 
point  of  utility  it  is  so  necessary  to  keep 
distinct,  may  be  traced  pretty  successfully  in 
two  circumstances.  The  one,  which  however 
may  be  looked  upon  as  rather  the  effect  than 
the  cause,  is  the  confusion  of  ideas  indicated 
by  the  equivocal  nomenclature  already  no- 
ticed: the  other  is  the  junction  of  the  two 
processes  in  the  practice  of  courts  of  justice, 
in  which,  as  we  shall  presently  observe,  such 
a junction  stands  upon  a very  different  ground, 
and  is  in  some  cases  not  productive  of  any 
inconvenience,  and  in  none,  of  any  degree  of 
inconvenience  approaching  to  that  of  which 
it  is  productive  in  the  case  of  a political  as- 
sembly of  any  other  kind. 

While  no  difference  was  as  yet  descried 
between  original  motion,  motion  in  amend- 
ment, argument,  and  vote ; — while  men  were 
as  yet  to  learn  how  necessary  the  concurrence 
of  all  these  objects  is  to  the  formation  of  a 
rational  decision  — how  distinct  they  are  in 
themselves,  and  how  important  it  is  to  keep 
them  so;  — when  the  art  of  applying  a cor- 
rection to  the  original  proposition,  in  such 
manner  as  to  enable  the  assembly  to  choose 
between  the  proposition  uncorrected  and  that 
which  would  be  the  result  of  the  correction, 
was  as  yet  unknown  ;. — when,  on  offering  a 
fresh  proposition  in  the  course  of  a debate, 
a man  had  not  yet  learnt  so  much  as  to  ask 
himself  what  inlluence  it  would  have,  or  what 
he  meant  it  should  have,  on  the  fate  of  an- 
other that  was  already  on  the  carpet ; — what 
occasion,  what  warning,  what  motive  should 
men  have  had  for  separating — in  short,  in  this 
state  of  the  progress  of  intelligence,  what 
possibility  of  separating  — argument  from 
vote,  — and  that  so  perfectly  as  that  all  the 
arguments  should  be  exhibited  at  one  time, 
and  all  the  votes  at  another  ? In  common 
discourse,  though  the  distinction  equally  ex- 
ists, no  such  separation  usually  takes  place  ; 
and  common  discourse  is  not  only  the  natural, 
hut,  till  some  particular  reason  presents  itself 
to  the  contrary,  the  proper  model  for  regular 
debate. 


* Picardie,  Reglement  IL  art.  10. 
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Al!  objects  present  tliemselves  at  first 
ippearance  in  the  lump;  discrimination  and 
separate  nomenclature  are  the  tardy  fruit  of 
reflection  and  experience.  In  Europe,  a dog 
and  a horse  are  become  different  animals;  at 
Otaheite,  the  first  horse  was  a great  dog. 

Not  only  in  the  unfettered  intercourse 
of  common  conversation  is  this  separation 
neglected,  but  the  case  is  the  same  in  the 
regulated  practice  of  the  species  of  political 
assemblies  instituted  for  the  purposes  of  jus- 
tice. This  practice  is  the  model  which  the 
legislators  of  the  modern  provinciiil  as.^em- 
blies,  and  before  them  those  of  the  ancient 
provincial  states,  would  naturally  have  be- 
fore their  eyes ; it  is  from  this  source  tliat 
the  spirit  of  their  laws  would  naturally  be 
drawn. 

The  mode  of  proceding  in  the  States-Ge- 
neral,  which  ought  naturally  to  have  been 
the  model  for  popular  or  pretended-popular 
assemblies,  was  too  unsettled  to  serve  as  a 
model  for  anything,  even  for  itself. 

Courts  of  justice  must  have  existed  at  alt 
times,  and  every  where ; and  every  where  and 
at  all  times,  the  members  of  them  must  have 
delivered  arguments,  and  given  votes. 

That  the  regulations  given  provisionally  to 
the  provincial  assemblies  by  royal  authority, 
or  those  settled  by  the  assemblies,  had  law- 
yers for  their  authors,  we  are  nowhere  told, 
as  it  is  not  natural  that  we  should  be.  That 
matters  of  law  should  be  given  to  a lawyer 
to  draw  up,  is  however  nothing  more  than 
natural : but  to  a lawyer,  the  model  of  per- 
fection is  naturally  the  practice  of  his  court. 

That  such  should  have  been  the  regimen 
pursued  by  judges  in  courts  of  justice,  is  not 
to  be  wondered  at : nor,  in  courts  of  justice, 
where  the  number  of  the  judges  is  v'cry  small, 
and  which  confine  their  transactions  to  the 
business  of  administering  justice,  is  it  to  be 
blamed.  The  principal  courts  of  justice  in 
France,  the  courts  of  parliament,  though  al- 
ways abundantly  too  numerous  for  courts  of 
justice,  were  at  their  first  institution  less  .«o 
than  at  present : and  it  was  at  that  early 
period  that  their  practice  in  this  particular 
must  necessarily  have  been  settled. 

These  judicial  assemblies,  and  the  sort  of 
administrative  bodies  formed  by  the  |)rovin- 
cial  a.sscmblies,  were  so  far  analogous,  that 
both  sorts  were  assemblies  of  a political  na- 
tui  e — - both  had  propositions  to  decide  upon, 
resolutions  to  form,  and  votes  to  give.  But 
there  is  one  point  in  which  tlie  analogy  totally 
fails ; and  this  point,  obvious  as  it  appears 
when  once  started,  seems  totally  to  have 
escaped  the  observation  of  the  man  of  law. 
In  judicial  assemblies,  in  as  far  as  they  act 
judicially,  no  re  olution  comes  to  be  formed, 
no  vote  comes  to  be  given  — not  even  that  of 
him  who  stands  foremost  upon  the  li-^t,  till 
alter  the  question  has  undergone  a full  ai  d | 


I elaborate  discussion  by  advocates  on  both 
sides.  But  in  political  assemblies,  in  the  nar- 
rower sense  of  the  word,  in  assemblies  legis- 
lative, administrative,  or  merely  popular,  there 
is  no  such  distinct  class  of  persons  ; at  least 
none  such  has,  anywhere  that  I recollect, 
made  its  appearance  hitherto  separate  from 
the  rest.  In  assemblies  of  these  latter  de- 
scriptions, each  )ncinber  unites  in  his  single 
|)oison  the  distinct,  and  in  a certain  sense 
opposite,  characters  of  advocate  and  jmlgc. 
By  his  vote  he  exercises  the  latter  functio?i ; 
by  the  part  he  takes  in  the  debate  — b}  liis 
speech,  in  a word  — and  in  the  case  of  the  an- 
tiiorof  a motion,  by  the  making  of  that  mo- 
tion — he  exercises  the  former. 

He  who,  standing  first  upon  the  list  of 
speakers,  gives  his  vote  at  the  cojichision  of 
his  speech  without  hearing  any  of  the  others, 
acts  exactly  as  a [)rosidiiig  judge  would  do, 
who  should  begin  with  giving  an  opinion  in 
favour  of  the  plaintiff  or  of  the  defendant, 
without  hearing  a syllable  from  tlie  parties 
or  their  advocates  on  cither  side.  I mistake  ; 
he  acts  still  worse:  he  decides  not  ujiurmtitli/, 
without  hearing  anything  from  anybody  ; hut 
parlialhj,  after  hearing  only  on  one  side.  A 
pro[x)sition  of  some  sort  or  other  is  upon  ibe 
carpet ; it  must  have  had  somebody  for  its 
introducer : this  introducer  has  been  heard 
in  favour  of  it ; it  is  therefore  upon  this  par- 
tial representation  only  that  the  vote  of  the 
member  who  stands  first  upon  the  list,  imi.st 
under  this  regimen  be  formed. 

In  the  judiciai'y  line,  the  French  and  Bri- 
tish practice  on  Ibis  bead  arc  similar  in  ap- 
pearance, without  being  so  in  effect.  In  hotli 
instances,  each  man’s  vote,  it  is  true,  follows 
immediately  upon  Ids  speech  ; but  in  the  Bri- 
tish practice  this  usage  is  attended  with  c.o 
inconvenience:  the  senior  judge,  from  being 
the  first  to  speak  and  to  give  his  vote,  loses 
nothing  in  point  of  intelligence;  tlic  junior 
judge,  from  being  the  l^st,  loses  nothing  in 
point  of  influence.  Vi’hy?  Because  the  sj)eccli- 
es  they  make  in  public  — the  speeches  they 
are  heard  to  make,  are  not  the  speechc.s  by 
which  their  judgments  have  been  determined; 
in  a word,  their  speeches  are  not  debates. 
What  debates  may  happen  to  take  place 
among  them,  are  always  private  ; they  are 
carried  on  in  whispers,  or  out  of  court  among 
themselves.  Before  any  one  begins  to  speak, 
every  0)ie  of  them  knows  the  mind  of  every 
otlier : their  speeches,  accordingly,  are  ad- 
dressed, not  to  one  another,  but  to  the  piirlies 
and  the  audience.  Their  object  in  making 
these  speeches  is  not  to  make  proselytes  ot 
one  another;  that  oljject  is  either  aircariy 
compassed,  or  recogtdsed  to  be  unattainable. 
Their  object,  if  unaninion.s,  is  to  instruct  the 
audience,  and  plead,  each  man,  in  favour  of 
the  whole  mmiber;  ..  if  there  be  a diirerence 
j of  opinion  (an  iiici(lc;it,  in  South  Biitain  at 
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least,  very  rare)  to  defend  and  justify  at  the 
bar  of  the  public,  each  man  his  own  side. 

How  happens  this?  Because  the  smallness 
of  the;  number  renders  this  kind  of  concert 
practice  .de.  In  England,  in  ordinary  cases, 
the  number  is  not  more  than  four  ; they  sit 
close  together : the  whisper  of  a moment  is 
siidicient  to  iiiform  them  whether  the  opinion 
of  the  three  jiin'or  judges  coincides  with  that 
of  the  chief;  if  it  does  not,  an  adjournment 
of  the  cause,  to  give  them  an  opportunity 
of  debating  the  matter  over  in  private,  is  the 
constaiit  consequence. 

When  the  whole  twelve  form  themselves 
into  one  court  — an  incident  that  does  not 
take  [dace  perhaps  so  often  as  four  times  in 
a twelvcinoiith — the  small  increase  in  num- 
ber  resulting  from  the  junction  makes,  in 
tliis  respect,  no  difTerenco:  here,  as  in  the 
other  cas.*,  the  public  declaration  of  o])inions 
is  constantly  preceded  by  private,  conference. 

In  the  court  of  justice  composed  by  tlie 
House  of  Lords,  the  numbers,  and  other  cir- 
cumstances, being  so  widely  dilferent,  the 
practice  is  accordingly  different.  The  num- 
ber who  have  a right  to  be  present  is  very 
large  ; the  number  actually  present  is  liable 
to  prodigious  fluctuation.  The  members  of 
this  large  body  are  not  collected  together  in 
one  place  — are  not  in  the  constant  habit  of 
living  with  one  another,  as  are  the  members 
of  that  small  brotherhood.  Among  the  Lords 
tliere  can  be  no  general  conference  but  in  a 
formal  debate : accordingly,  among  them  the 
[jiocess  of  debating  is  as  distinct  from  that 
of  verting,  when  they  act  in  their  judicial 
cajjacity,  as  when  they  act  in  their  legisla- 
tive. 

The  French  parliaments — at  least  the  prin- 
ci|ml  body  of  that  denomination,  the  parlia- 
ment of  Paris — boar,  in  relation  to  the  points 
in  question,  a much  greater  resemblanco  to 
the  House  of  Lords  than  to  the  ordinary 
courts  of  justice  in  Great  Britain,  and  parti- 
cularly in  England.  The  number  commonly 
present  in  the  House  of  Lords  is  s(;arcely 
equal  to  the  number  commonly  present  in  the 
parliament  of  Paris,  when  all  the  chambers 
are  assembled.  When  that  body,  stepping 
aside  out  of  the  track  of  justice,  takes  cog- 
nizance of  business  appertaining  to  the  de- 
partments of  legislation  and  administration, 
its  numbers,  instead  of  being  less  than  on  the 
other  occasions,  are  commonly  greater ; both 
by  the  extraordinary  affluence  drawn  by  the 
importance  of  the  business,  and  by  the  addi- 
tion of  the  peers,  whose  presence  on  such 
great  occasions  is  commonly  requested.  Yet 
in  no  instance,  as  far  as  1 have  been  able  to 
learn,  does  this  assembly  ever  depart  from 
the  judiciary  usage  of  confounding  the  two 
processes  of  debating  and  voting,  in  manner 
above  mentioned. 


§ 6.  — Point  V.  In  di-.baling,  no  Ji.ied  order 
of  pre-audienre. 

Question,  u'ith  Answers  e.rhihiting  reasons. 

Why  not  admit  of  any  fi.xed  order  of  pre- 
audience in  debate  ? 

Answer:  1.  Because  a fixed  order  is  unfa- 
vourable to  the  growth  of  that  intelligence 
on  which  rectitude  of  decision  in  great  mea- 
sure depends;  to  wit,  in  as  far  as  intelligence 
is  the  fruit  of  industry,  excited  by  emulaiion. 

A man  who  finds  himself  low  upon  the 
list,  may,  in  ordinary  cases,  luituriilly  e.xpect 
to  fiiid  his  arguments  forestalled ; a:!(l  the 
lower  he  is,  the  less  will  it  appear  to  be  worth 
his  while  to  be  at  the  pains  of  studying  the 
subject,  for  so  small  a chance  of  distinguish- 
ing himself,  or  being  of  use.  Should  superior 
ability  or  perseverance  now  and  then  get  the 
better  of  this  obstacle,  still  it  is  an  inconve- 
nience  in  itself,  and  a disheartening  circum- 
stance to  reflect  on,  that  Ids  arguments  can- 
not be  produced  till  after  the  attention  of  the 
hearers  may  Itave  been  exhausted,  and  their 
appetite  palled. 

in  this  line,  as  in  every  other,  the  loss  a 
man’s  faculties  seem  likely  to  be  worth,  either 
to  himself  or  others,  the  less  labour  will  be 
bestowed  in  cultivating  them. 

2.  It  tends  to  waste  time  by  increasing  the 
quantity  of  useless  discourse. 

What  is  lost  in  point  of  intelligence,  may 
be  made  up  in  words.  A man  who  stands 
high  upon  the  list,  standing  in  that  conspi- 
cuous station,  and  finding  himself  perpetually 
called  upon  to  speak,  may  fancy  himself  bound, 
as  it  were,  to  obey  the  summons,  and  speak 
at  any  rate,  as  it  were  in  his  own  defence. 
Something  he  must  every  now  and  then  say, 
to  the  purpose  or  not  to  the  purpose,  willing 
or  unwilling,  preparedor  unprepared.  — “ For 
so  many  days  together,  nothing  but  a silent 
vote?  This  will  never  do:  I must  make  some- 
thing of  a speech  to-day,  or  people  will  begin 
to  look  upon  me  as  nobody.” 

Thus,  while  the  able  and  willing  are  shoved 
out  of  the  list  of  speakers  with  one  hand,  the 
ill-qualified  and  unwilling  are  dragged  into  it 
with  the  other. 

3.  It  tends  to  diminish  the  measure  of 
intelligence  imparted  to  the  assembly,  and 
thence  to  diminish  the  chance  in  favour  of 
rectitude  of  decision,  in  another  way ; viz. 
by  preventing  that  concert  between  persons 
possessed  of  different  talents  — that  casting  of 
the  dilferent  parts,  which  may  be  so  neces- 
sary to  the  displaying  of  the  strength  of  the 
cause  on  every  side  to  the  best  advantage. 

One  man,  for  instance,  shall  be  fittest  for 
the  business  of  statement  and  narration  : 

Another  man,  who  is  capable  of  urging  this 
or  that  argument  with  a superior  degree  ol 
force,  shall  be  unable  to  grasp  the  whole 
compayes  of  the  business: 
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A tliird,  who  can  liepn  nothing  of  liiin?clf, 
shall  he  excellent  at  improving  a hint  by  an- 
otijcr,  or  correcting  an  error,  or  snpiilying  a 
deficiency : 

A fourth,  though  sparingly  endued  with 
the  power  of  invention,  shall  be  good  at  sum- 
ming the  arguments  oil’ .red  by  others,  and 
putting  each  argument  in  its  prcgier  place. 

A fixed  order,  with  its  hlind  intlexibilify, 
shall  chop  and  change  all  these  parts,  turn 
topsy-turvy  the  order  designed  by  reason  and 
by  nature:  the  reasoner  shall  stand  before  the 
narrator,  and  the  reeapitulator  before  both. 

Setting  aside  the  case  of  previous  concert, 
and  sup|iosing  the  order  to  be  fixed  aiu  how, 
some  error  may  be  advanced  by  a man  — say 
in  matter  of  fact,  say  in  matter  of  argument, 
which,  as  it  happens,  somebody  of  those  who 
spoke  before  him  is  in  a condition  to  correct, 
but  no  one  of  those  who  are  to  s[)cak  after 
him.  What  follows?  That  if  the  rule  of  fixed 
pre-audience  be  observed,  the  error  must  pass 
uncorrccted,  and  be  received  lor  truth.  So 
often  as  this  happens  to  be  the  case  — and 
there  is  no  occasion  on  which  it  may  not  hap- 
pen— truth  and  this  rule  are  incompatible. 

4.  It  tends  to  strengthen  whatever  hold 
might  be  obtainable  by  seductive  influence  ; 
and  thereby  to  throw  discouragement  in  the 
way  of  sincerity  and  truth. 

Every  man  having  to  say  something  in  his 
turn,  and  to  show  the  side  he  lakes,  by  his 
vote  at  least,  if  not  by  a longer  speech,  those 
w ho  stand  lowest  upon  the  list  will  be  obliged, 
whether  they  will  or  no,  to  see,  and  it  will 
be  known  that  they  sec,  the  part  that  is  taken 
by  every  man  who  stands  above  them.  But 
of  this  more  fully  under  the  next  head. 

5.  Considered  in  respect  to  it.s  influence  on 
the  rights  of  individuals,  it  puts  all  the  mem- 
bers u[)on  an  equal  footing:  and  on  this  head 
at  least,  equality  is  justice.  Whatever  be  the 
advantage  of  s|ieaking  before  or  after  another 
man,  no  reason  can  be  given  why  one  mem- 
ber should  enjoy  it  in  preference  to  another: 
the  consequence  is,  they  ought  all  to  have  an 
equal  chance  for  it. 

In  jioint  of  real  importance,  this  last  con- 
sideration rank  at  a great  distance  behind 
the  preceding  ones.  In  those  cases  it  is  the 
interest  of  millions  that  is  concerned:  in  this, 
it  is  the  interest  of  units.  But  even  this  ought  j 
not  to  pass  unnoticed;  for  millions  are  com- 
posed of  units.  And  in  the  present  instance, 
it  is  the  interest  of  the  units  that  is  the 
most  [)alpable,  and  the  most  immediately  at 
Blake. 

Uri/iafi  prfir/irc. — The  order  in  whidi  j 
members  speak,  is  that  in  which  they  hajqjeu  j 
to^  present  themselves  for  that  p;irpo-e;* 
which  ihey  do  by  ri.-ing  from  their  se:!ts.'f  In 
ease  ol  doubt  which  person,  out  of  a tium-  | 

’ II.  Haiscil.  Comn'.oijs'  ’id  .Mav  : 

t Ibid.  'JO.  ' I 


her,  was  up  at  first,  it  is  the  province  of  the 
Speaker  to  decide ; J that  is  to  say,  provi- 
sionally ; for  idtimately  nothing  can  he  de- 
cided but  hy  the  House,  j Upon  each  occasion, 
the  race,  if  so  one  may  term  it,  is  renewed; 
by  starting  up  second,  on  any  occasion,  a man 
docs  not  actpiire  the  right  of  being  heard  fust 
upon  a succeeding  one. 

'J'lus  mode  is  liable  to  inconvenietices, 
which  a person  not  rendered  insensible  to 
tbem  by  habit,  will  not  find  it  dillicnlt  to  di- 
vine; and  which  will  be  considered,  and  a 
remedy  eiuleavonrctl  to  be  found  for  them, 
farther  on.  But  these  inconveniences  are  lU)- 
thing  in  comparison  of  the  advantage  gained 
hy  the  avoidance  of  those  which,  we  have 
seen,  are  the  inevitable  result  of  every  kind 
of  fixed  order  whatever. 

In  the  British  practice,  the  fundamental 
principle  is  equality:  and  here,  in  prescrilnng 
equality,  public  utility  concurs,  as  we  have 
seen,  w'itli  justice.  In  the  particular  comse 
taken  to  enforce  and  apply  the  [n  inciple,  in- 
justice, or  at  least  the  danger  or  appruiranee 
of  it,  as  we  shall  see  hereafter,  have  insiiuialid 
themselves.  But  under  the  greatest  practi- 
cable degree  of  injustice,  its  elHcaicy  on  this 
head  can  never  fail  of  meeting  with  a power- 
ful eontroul  in  the  influence  of  chance  — lliat 
incorruptible  power,  which  in  this,  as  in  .=o 
many  other  instances,  is  the  best  guardian  and 
firmest  protector  that  equality  can  have.  At 
the  worst,  it  is  but  occasional  injustice;  and 
between  occasional  and  constant  injustice 
tbero  is  no  comparison. 

French  practice. — In  the  English  pniotii'e 
we  have  seen  disorder  at  the  surl’ace — utility 
and  justice  at  the  bottom.  In  the  French,  we 
shall  see  order  at  the  surface  — inconvenience 
and  injustice  underneath:  the  private  injus- 
tice palliated,  or  rather  modifieil  in  dillVrent 
ways;  hut  the  public  inconvenience  remain- 
ing unaltered,  and  in  full  force. 

In  the  code  of  regulations  ado|)ted  hy  tlic 
first  of  the  two  [)atlcrn-as.semi)lies,  the  |)i<j- 
vincial  .assembly  of  Berri,  the  following  is  the 
course  laid  down.  'I'lie  ecclesiastical  inenihL'is 
are  to  sit  ami  speak  in  the  order  of  their  no- 
mination to  their  respective  bcndices  :[|  the 
noble.s.se,  in  the  order  of  their  age  :§  the  (liii  d 
estate,  accoi  ding  to  an  order  wliich  it  is  de- 
clared shall  he  lixed  as  between  the  districts 
which  they  represent.^  'I'he  monster  ei|i;ality 
being  thus,  hy  different  processes,  extirpateal 
from  the  three  different  classes  of  eiti/ens, 
order — good  order,  hr.n  urdre,  as  douhth  ss  it 
appeared  — was  esfablislied,  and  the  duiy  of 
the  h'gishitur  done. 

'flic  clergy,  it  is  to  he  ol;scrved,  stand  fir.''t 

II)id.  7'b  rommons’ .tre.:rn;.ls.  2-I  f\i:  y IhOl. 

i;  Tir  i,  V(d.  !.  ai.no  l,/!b  It  gleincm  roe.r 
hi.  ( on vrc.'iiion  <•'  In  f’ermrnien  (!e 

'n.er.  I !.  -n-i.  p.  li.'i. 

g Ib'iii.  Hi.  V,  p.  of. 
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indignity;  after  them  the  noblesse;  the  third 
estate  in  the  rear.  Accordingly,  the  clergy 
are  placed  all  together  at  the  riglit  of  tlie  pre- 
sident; the  noblesse  on  his  left;  and  the  third 
estate,  below  them  on  each  side.*  The  im- 
portant article  of  sitting  being  thus  adjusted 
upon  strict  constitutional  principles,  the  in- 
ferior businesses  of  speaking  and  voting  ad- 
mitted of  a temperament.  Accordingly,  for 
the  pur|)Ose  of  ujihiimj,  the  whole  assembly, 
consisting,  when  full,  of  forty-eight  members 
(e.\clusive  of  the  two  procureur-syndics,)  is 
considered  as  distributed  into  parcels:  twelve 
parcels,  four  in  each  parcel ; the  four  consist- 
ijig  of  an  ecclesiastic,  a noble,  and  two  of  the 
third  estate.  He  who  sits  uppermost  of  the 
ecclesiastics  is  thus  joined  with  him  who  sits 
uppermost  of  the  noblesse,  and  with  the  two 
who  sit  ui)permost  of  the  third  estate;  and 
so  downwards  throughout  the  list. 

If,  by  this  e.\pedient,  the  individuals  con- 
cerned were  satisfied,  that  was  one  great 
[)oint  gained.  What  was  gained  in  the  other 
points  ? 

1.  Nothing  in  point  of  emulation. 

2.  Nothing  in  point  of  saving  time  and 
words. 

3.  Nothing  as  to  the  convenience  of  casting 
the  parts,  or  correcting  mistakes. 

4.  A small  matter  as  to  the  diminution  of 
undue  influence.  This  influence,  as  between 
men  of  different  classes,  is  reduced  in  some 
degree:  but  the  influence  of  man  on  man,  in 
the  same  class,  is  left  untouched.f 

* Berri,  Vol.  I.  anno  1778,  10.  p.  31. 

■f  The  small  utility  of  the  arrangement  in  this 
point  of  view,  is  more  particularly  observable  in 
the- instance  of  tlie  ecclesiastical  order ; in  which 
inequality  of  dignity  is  liable  to  be  connected  with 
subordination  in  point  of  power.  When  a bishop, 
for  example,  and  a number  of  his  diocesans,  sit 
in  the  same  assembly  — a case  exemplitied,  per- 
haps, in  every  one  of  these  assemblies  — none  of 
tliese  subordinates’  can  open  his  mouth,  till  after 
the  superior  has  declared  his  pleasure.  If  an  liis- 
toriographer  of  these  assemblies  is  to  be  believed,® 
a bishop,  in  one  of  tliem,  was  explicit  enough  to 
declare,  that  an  ecclesiastic  ought  always  to  be  of 
the  same  ojiinion  with  his  bishop.  Admit  this 
jiroposition,  and  a good  deal  of  time  might  he 
saved  from  consumjition,  as  well  as  a good  deal 
of  truth  from  violation.  The  multitude  of  the 
members,  one  of  the  most  formidable  rocks  which 
tile  institution  of  the  States-Geiieral  is  exposed  to 
split  upon,  might  be  most  happily  reduced*  by 
giving,  to  every  bishop  chosen,  the  proxies  of  as 
many  of  his  suffragans  as  are  returned  with  him. 
I mention  this  only  in  the  way  of  illustration,  not 
as  art’ording  a specimen  of  a mode  of  thinking 
which  can  jHissibly  be  a general  one.  The  anec- 
dote, probably  heightened,  or  grounded  upon 
some  hasty  expression,  would  not  nave  been  given 
by  the  author  from  whom  I take  it,  but  for  its  sin- 
gularity. It  would  beinjustice  to  the  nation,  as  well 
as  to  the  order,  to  view  it.in  any  other  liglit. 


® Jicsxltnt  des  .tssevib/ics  Proviitcitilcs,  8vo. 
1788,  p 25. 
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.5.  Nothing  in  the  article  of  equality.  Whci'e 
all  have  a right  to  be  upon  an  equal  footing, 
every  scheme  of  preference  is  equally  unjust. 

In  the  second  of  those  two  original  assem- 
blies, that  of  Haute  Guycniie,  a fixed  order  is 
settled  upon  the  same  principles,  with  some 
little  variation  as  to  the  details:*  and,  as  a 
fruit  of  the  experience  gained  in  the  two  years 
that  bad  elapsed  between  the  institution  of 
the  two  assemblies,  and  as  a means  of  j)ro- 
viding  the  more  effectually  against  any  vio- 
lations of  this  good  order,  it  is  provided,  in 
terms  more  positive  than  those  employed  in 
the  Belli  code,  that  no  member  shall  give  liis 
avis  till  called  upon  by  the  secretary  for  that 
purpose. f The  end  in  view  was,  I suppose, 
to  prevent  interruption : but  the  means  em- 
ployed are  such  as  render  the  exercise  cif 
every  member’s  right  dependent  upon  their 
servant’s  pleasure,  j 

In  the  Assembly  of  the  Notables  of  1787, 
another  course  was  prescribed  by  royal  man- 
date. The  voices  [“  were  here  tube 

taken,  not  in  the  order  of  sitting,  which  we 
may  be  sure  was  tlie  order  of  dignity,  but  in 
the  reverse  of  that  order.  This  course  was 
directed  to  be  observed  as  well  in  full  assem- 
bly, as  in  the  seven  committees  into  whieii 
the  assembly  was  immediately  broken  down.§ 

• Haute  Guyenne,  page  ll'J;  anno  1780,  Sect. 
I,  art.  15. 

■f  Ibid.  Art.  21,  page  121. 

J Wlierever  the  exercise  of  a right  is  deemed 
invalid  till  after  some. act  has  been  ]ierformcd  by 
a particular  individual,  that  individual,  however 
insignificant  in  other  respects,  possesses  thcrel'V 
a negative  upon  the  exercise  of  that  right:  ami 
though  he  might  not  venture  to  exercise  such  a 
negative  upon  his  own  bottom,  he  might,  wlie:i 
sup])Orted  by  a faction. 

It  was  thus  the  French  parliaments,  and  parti- 
cularly  that  of  Paris,  from  having  in  tlicir  custody 
the  registers  on  which  new  laws  were  to  be  ciueren, 
acquired  very  happily  a .sort  of  negative  in  legis- 
lation. It  is  to  some  such  circumstance,  little 
heeded  at  its  commencement,  that  arbitrary  power 
owes  in  many  instances  its  only  checks.  l>ut  in 
the  same  way  may  liberty  be  checked  and  fettered 
by  arbitrary  power. 

II  W'hat  do  foitrs[“t'of,r”]  mean  here?  Spee- 
ches only,  or  votes' only,  or  both  together?  The 
royal  mandate  does  not  say,  and  a strangermav  be 
jiermitted  not  to  know.  In  practice,  I am  ini  lined 
to  think  it  was  construed  to  mean  votes,  or  at  least 
the  short  and  summary^  opinions  given  instead  of 
votes.  A debate  must  have  preceded,  if  what.  I 
understand  from  good  authority  be  true  ; and  that 
carried  on  in  a mode  not  only  as  irregular  as  the 
Fhiglish,  but  rather  more  so.  Half-a-dozen  voices 
at  a time,  I am  assured,  was  no  uncommon  con- 
cert; so  natural  is  the  connexion  between  bad 
government  and  anarchy. 

To  this  arrangement  the  dignity  of  rank  found, 
one  may  suppose,  no  great  difficulty  in  reconciling 
itselt.  JVIontesquieu’s  story  of  the  ^^paniaid  and 
the  Portuguese  would  naturally  come  to  mind  : — 
“ iVo  matter  what  the  place,  so  it  distinguishes 
me  from  you." 

j § Pioces -Verbal,  p.  78»  in  8vo.  Pati-’  1788. 
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This  plan,  with  nil  its  impropriety,  was  no 
inconsitlerable  improvement.  It  was  the  least 
bad  of  all  fixed  orders  that  rould  be  devised.* 
The  induencc  of  will  on  will  is  thus  redueed 
to  its  minimum;  as  far  as  the  quantum  ot 
influence  is  to  be  measured  by  the  degree  of 
dignity.  Other  advantages  luiglit  be  pointed 
out,  were  it  worth  while  to  spend  words  in 
tneasuring  shades  of  inexpediency,  with  per- 
fect expediency  in  full  view. 

§ 7 Point  VI.  Simultanci/;/  of  theVotes. 

Question,  with  Aiisivers  exhibitimj  reasons. 

Wliy  reiinire  the  votes  to  be  given  all  at 
once,  ratliei'  than  one  after  another,  according 
to  a predetermined  order  ? 

.\nswer:  1.  To  save  time  — of  which,  in 
a numerous  assembly,  the  taking  the  votes 
one  after  another,  though  it  were  in  the  most 
expeditious  mode  possible,  must  occasion  an 
enormous  waste. 

Imagine  the  States- General  of  France  vot- 
ing, in  the  order  of  regular  succession,  upon 
every  nujtion,  how  much  soever  in  course ; 
and  contrast  this  process  with  that  observed 
in  the  llritish  House  of  Commons,  open,  as 
1 conceive  it  will  be  found  to  be,  to  further 
improvements.  In  the  House  of  Commons, 
when  there  is  no  division,  as  is  the  case  with 
[lerhaps  ninety-nine  motions  outof  a hundred, 
the  business  of  taking  the  votes  is  the  aifair 
of  two  instants:  one,  in  which  the  allirma- 
live  votes — the  other,  in  which  the  negative 
votes,  arc  called  for.  In  the  States-Gencral 
of  France,  under  the  regimen  supposed,  that 
same  business  would  be  the  affair  of  about 
eleven  hundred  such  instants:  that  is,  about 
five  hundred  times  as  mucii  time  would  be 
consumed  in  the  latter  case  as  in  the  former. 
One  miglit  even  say  more  : for  when  eleven 
hundred  votes  are  given  one  after  another, 
accounts  must  be  taken,  whatever  be  the 
eventual  disparity,  and  a deal  of  time  con- 
snnicd,  in  taking  care  not  to  omit  any  man, 
nor  count  the  same  man  more  than  once. 

2.  To  lessen  the  efficacy  of  undue  influ- 
ence. 

I say  only  to  lessen  it ; for  if  two  men  are 
absolutely  and  boriu  fiJc  agreed  to  play  the 
partsofinasterand  slave,  or  pope  and  devotee, 
what  possible  means  will  there  be  of  hinder- 
ing them  ? Neither  the  process  of  crying  .rl//e 
or  JVo,  nor  that  of  ludding  up  hands,  can  be 
i cnderetl  so  exactly  simultaneous,  but  that,  if 
the  slave  is  bond  fide  upon  the  watch,  he  may 
wait  to  observe  the  pai-t  taken  by  the  master’s 
voice  or  hand,  so  that  his  may  take  the  same. 

• It  puts  one  in  mind  of  Solon 'legislating  for 
the  Atltenians,  and  giving  them  — not  good  laws, 
but  the  best  they  could  be  brought  to  bear.  But 
since -that  day,  national  wisdom  among  our  Athe- 
nians has  made  an  immense  shoot;  and  they  are 
become^ripe  for  good  laws,  if  ever  a people  were. 


But  to  the  slave  who  feels  an  inwar(Pttt?fpf?i 
sition  to  rebel,  the  practice  of  simultaneity 
m:iy  upon  occasion  furnish  excuses  that  may 
stand  a better  or  worse  chance  of  being  ac- 
cepted : — “ I beg  a thousand  pardons : I took 
another  man’s  hand  for  your’s.”  “ If  I have 
:icted  honestly  for  this  once,  it  was  through 
mistake  : the  matter  appeared  unfortunately 
so  clear  to  me,  that  I made  no  doubt  of  find- 
ing your  hand  on  the  same  side.” 

Wherever  a loop-hole  offers  itself  at  which 
probity  may  make  its  escape  from  the  tram- 
mels of  seiluctive  influence,  it  is  plain  that 
too  much  care  cannot  be  taken  to  leave  it 
open.  See  the  seidion  on  the  cases  where 
the  secret  mode  of  taking  the  votes  is  the 
proper  one,  viz.  Chap.  XIV.  § 2. 

'I'he  concealment  tlius  rei'ommended  is  not 
that  which  forms  the  inconvenience,  where 
there  is  any,  resulting  from  the  secret  mode 
of  voting.  It  is  oidy  the  will  of  the  seducer 
that  is  concealed,  for  the  moment,  from  the 
knowledge  of  the  voter — not  the  conduct  of 
the  voter  that  is  concealed,  at  the  long  run, 
from  the  knoivledge  of  the  public. 

The  result  of  a decision  given  in  this  sum- 
mary way  may,  it  is  true,  come  to  be  done 
away  by  another  decision,  given  on  (he  same 
question,  in  the  exact  and  regular  mode  : but 
this  latter  opposes,  or  at  least  may  be  made 
to  oppose,  to  improbity,  other  checks  which 
are  peculiar  to  itself:  of  which  in  another 
place,  f 

British  practice.  — The  mode  of  voting 
[)ursned  in  the  British  practice  accords  fhus 
far  with  tlie  recommendation  given  by  this 
theory.  In  the  summary  way,  the  voices 
given  on  e;ich  side  are  all  lifted  up  promis- 
cuously, and  at  the  same  insfatit.  In  the  re- 
gular mode,  on  a division,  all  the  feet  move 
promiscuously,  and  as  fast  as  I hey  can.  .\ 
division  is  not  conceivedto  be  either  a pro- 
cession or  a dance. 

In  both  cases,  the  practice  is  not  free  from 
particular  inconveniences,  which  will  be  re- 
presented, and  remedies  proposed  for  them, 
in  another  place.  In  both  cases,  tlie  outlines 
might  be  better  filled  up  than  they  are;  but 
the  outlines  themselves  are  just. 

In  point  of  diminution  of  undue  influence, 
the  acl vantage  gained  is  perliaps  no  great  mat- 
ter. It  is  out  of  the  question  altogether  in  the 
regular  mode,  where  the  part  taken  by  every- 
body being  deliberate  and  conspicuous,  must 
be  observed  by  everybody:  and  in  the  sum- 
mary mode,  it  cannot  be  expected  to  amount 
to  much  on  those  great  questions  of  national 
importance,  where  party  puts  its  shoulders 
to  the  task,  and  the  part  to  be  taken  in  the 
House  is  previously  settled  by  most  of  the 
members  at  private  or  le.-s  puldic  meetingg. 


•y  Sec  Chapter  II.  On  with  retjura 

to  the  procecduigs  of  a political  (isscmbly. 
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But  still  there  arc  not  wantiii"  a multitude  ! 
of  occasions  on  which,  under  favour  of  this 
part  of  the  discipline,  probity  may  make  its 
escape  from  undue  influence.  Let  the  advan- 
tage gained  in  t!ii.s  way  amount  to  ever  so 
little,  it  is  so  much  got  out  of  the  lire. 

French  practice.  — In  the  French  practice, 
the  speeches,  where  a rn.in  has  anytliing  to 
say,  are  made  in  a predeferniined  order,  as 
we  have  .seen  ; and  as  each  man’s  vote  comes 
immediately  after,  or  instead  of — in  short,  is 
confounded  with  — his  speech,  — hence  vote 
follows  after  vote,  as  speech  docs  after 
s[)cech. 

Speaking  with  an  eye  to  the  States-Ge- 
neral,  I have  brought  to  view  the  enormous 
(piantify  of  time  which,  upon  this  plan  of  re- 
gular succession,  the  mere  o[)cration  of  vi./iiifj 
must  of  itself,  in  an  assembly  so  numerous, 
unavoidably  consume ; but  when  to  this  one 
adds  the  process  of  and  the  multitude 

of  speeches  which,  in  an  tissemhly  of  eleven 
hundred  persons,  all  picked  men,  selected  for 
their  talents  by  and  out  of  four  and  twenty 
millions  of  people,  may  be  e.xtortcd  in  a mitn- 
ner  by  the  con-ideiiitions  above  mentioned, 
the  imagination  starts  at  the  idea. 

In  a com[):iny  like  the  provincial  assem- 
hlie.s,  consisting  of  no  more  than  eight  and 
forty  persons,  this  inconvenience  might  chance 
well  enough  not  to  rise  to  such  a magnitude 
Qs  to  attract  notice.  But  even  in  an  assem- 
bly like  that  of  the  Notables  of  1787,  con- 
sisting of  one  humln;d  and  forty-four,  it  seems 
already  to  have  been  apprehendetl.  For  this 
consideration  must,  at  least,  have  been  among 
the  numhtr  of  those,  in  virtue  of  which  sneli 
haste  was  made  to  break  down  that  assembly 
into  seven  coininittecs  of  twenty  or  twenty- 
two  each,  as  soon  as  formed.  In  the  course 
of  sixty- two  days  the  plenum  sat  but  six 
times  : and  on  none  of  those  days  do  the  trans- 
actions, ns  re[)i  escnted  by  the  Proces-vcibal, 
seem  to  leave  any  room  for  a debate.  In  full 
assembly,  nothing  seems  to  have  been  done 
hut  hearing  papers  read,  and  speeches  of  ce- 
remony pronounced. 

Even  in  the  provincial  assemblies,  consist- 
ing of  but  forty-eight  memhers,  it  seems  to 
have  been  a [)rinciple,  to  do  the  business  as 
much  as  possible  in  committees,  consisting  of 
no  more  than  a dozen  members.  In  some  of 
them,  according  to  their  historiographer,*  a 
regulation  is  established,  not  to  take  into 
consideration  any  business  in  full  assembly, 
that  has  not,  in  its  passage  from  the  commit- 
tee in  which  it  originated,  gone  through  the 
other  three.  This  he  looks  upon  as  “neces- 
sary, in  order  to  avoid  as  much  as  possilde 
the  noise  and  bustle  to  which  debates  carried 
on  in  numerous  assemblies  are  exposed.”* 

These  observations,  and  many  others  that 
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! might  he  added,  seem  to  bespeak  a genera, 
appreheiiiion  of  the  impossibility  of  carrying 
on  business  in  (he  Frcncli  mode  in  numerous 
assemblies  ; that  is,  not  only  in  such  as  would 
be  c.steemed  numerous  in  Enghu\d,  hut  in 
assemblies,  for  exaiujile,  consisiing  of  half  a 
hundred,  or  even  so  few  us  a qnuiter  of  a 
liundied  persons.  How  must  it  fare  then  with 
the  Stiites-General,  and  its  eleven  hundred 
members?  Is  it  to  liave  no  general  will?  Is 
it,  like  the  first  assembly  of  tlie  Notables,  to 
sit  for  no  other  purpose  than  to  hear  pafiers 
which  would  have  been  better  read  than 
heard,  and  speeches  wliich  might  as  well  have 
been  neither  read  nor  heard? 

Is  no  business  to  originate  there?  — nothing 
to  he  done  but  to  pronounce  delinitively,  and 
in  (/lulio,  upon  some  voluminous  draught 
traiismilted  from  some  small  and  select  com- 
mittee? It  is  a fallacy,  then,  to  speak  of  its 
having  a will  of  its  own  — it  is  a fallacy  to 
speak  of  it  a.s  possessing  the  power  of  the 
people.  The  real  possessors  of  the  power  of 
the  people  are  the  members  of  this  oligarchy, 
the  select  committee.  But  of  this  more  fully 
in  another  place. 

Oiserciilions.  — The  circumstance  that 
served  us  to  account  for  the  usage  relative 
to  the  fourth  point,  will  alfoid  us  a means 
etjually  natural  of  accounting  for  the  practice 
relative  to  the  present  head. 

Bet^veen  the  practices  of  speaking  in  suc- 
cession, voting  in  succession,  and  confound- 
ing speech  with  vote,  the  connexion  is  not, 
it  is  true,  a lu'cessary  one.  Speeches  miplu 
be  made  in  turn,  and  yet  votes  given  all  at 
once.  Speeches  might  be  made  in  the  older 
in  tvliieh  persons  happened  to  rise  to  speak, 
or  in  any  other  uncertain  order,  while  votes 
were  given  in  a fixed  order. 

But  the  connexion,  though  not  necessary, 
was  natural.  Why  ? Because  it  was  natural 
that  judicial  assemblies  should  have  served 
as  a model : and  in  judicial  assemblies  it  was 
as  natural  that  the  judges  should  speak  in  a 
fixed  Ol  der,  determined  by  the  joint  intiiienco 
of  rauk  ami  seniority,  as  that  each  man  should 
speak  and  vote  at  the  same  time. 

It  was  a natural  course,  which,  as  far  as  ju- 
dicial practice  is  concerned,  is  snlficicnt  here: 
whether,  in  the  instance  of  that  practice  it  be 
of  all  others  the  most  expedient,  is  a fpiestion 
that  belongs  not  to  the  present  purpose. 

CHAPTER  VII. 

OF  THE  PHOi’OSAL  OF  MEASUllES  FOR 
AUOPTION. 

There  ought  to  be  in  every  assembly  one 
individual  officially  charged  with  the  initiative, 
that  is  bound  to  commence  the  operations, 
and  to  propose  the  necessary  measures.  For 
if  no  member  in  particular  ought  to  have  a 


* Re'sultats  des  Assemb.  Prov.  p.  18. 
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plan  respecting  the  business  to  be  consitlered,  | 
it  may  happen  that  there  will  be  no  plan, 
and  that  the  assembly  will  remain  in  a state 
of  inaction. 

It  is  not  only  necessary  that  there  should 
be  a plan  upon  each  occasion,  but  there  ought 
to  be  a train — a connexion,  between  the  pro- 
jects submitted.  It  is  not  enough  to  provide 
for  the  first  sitting  : there  ought  to  be  a ge- 
neral plan,  embracing  all  the  requisite  opera- 
tions, disposing  them  in  the  best  order,  and 
leading  them  onward  to  their  conclusion. 

This  obliijalury  initiative  naturally  belongs 
to  those  wiio  convoke  a political  assembly, 
and  who  are  best  acquainted  with  the  wants 
of  the  state.  The  general  distribution  of  la- 
bour is  the  duty  of  the  administration  : the 
ministers  should  propose  — the  assembly  de- 
liberate and  resolve. 

But  the  riy/it  of  initiation  ought  not  to 
be  the  privilege  of  the  executive  exclusively  : 
— each  member  ought  equally  to  (lossess  it. 
'I'liere  are  three  prineipal  grounds  for  this 
ari'angement  : — 

1.  That  the  intelligence  of  the  whole  as- 
sembly may  be  improved  for  the  general  good. 

'I'here  is  as  good  a chance  for  obtaining  the 
best  advice  from  one  party  as  from  the  other. 
To  limit  the  right  of  proposing,  is  to  renounce 
everything  which  might  be  expected  from 
those  who  are  excluded:  it  is  to  institute  a 
monopoly  mischievous  in  every  respect,  both 
because  it  extinguishes  the  emulation  of  those 
whom  it  reduces  to  merely  a negative  part, 
and  because  it  may  retain  the  greatest  talents 
in  a stale  of  inaction.  The  most  intelligent 
and  clever  men  may,  under  this  exclusive  sys- 
tem, be  enchained  by  those  who  are  greatly 
their  inferiors  in  genius  and  knowledge. 

2.  That  abuses  may  reformed.  If  tlie  right 
of  [uoposing  belong  only  to  the  administra- 
tifjn,  those  abuses  which  are  favourable  to  it 
would  be  perpetual : the  assembly  would  have 
no  direct  method  of  causing  them  to  cease. 
This  arrangement  would  give  to  the  govern- 
ment a most  commodious  species  of  negative 
as  against  all  measures  which  were  unpleasant 
to  it  — a negative  without  noise  and  without 
debate.* 

3.  'i’hat  the  danger  arising  from  the  ne- 
gative right,  when  it  exists  alone,  may  be 
prevented.  The  assembly  which  should  pos- 
sess the  power  of  rejecting  alone,  tvould  be 
teii:pted  to  abuse  it  ; that  is  to  say,  to  reject 

• In  ancient  times,  the  Scottish  parliament 
was  subject,  as  to  the  order  of  its  hibours,  to  a 
committee  named  by  the  King:  the  Lords  of 
Articles  alone  had  the  initiative  of  all  measures. 
They  prepared  beforehand  everything  which  was 
to  be  presented  to  the  Assembly,  and  conse- 
quently had  an  absolute  negative,  much  more 
powerful  than  they  could  have  had  after  the  dj- 

hate Robertson’s  History  of  Scotland.  Pmok  1. 

Reiirn  of  James  V.  [Tliey  were  not  uaiiicd  by 
the  King,  but  by  the  several  E.states  of  the  Par. 
liameiit.— ^ 


good  measures,  either  from  a feeling  of  pride, 
that  it  might  show  that  it  was  not  a mere 
nullity,  that  it  might  exercise  its  authority, 
or  that  it  might  constrain  the  hand  of  govern- 
nietit,  and  lead  it  to  concede  one  point  that 
it  may  obtain  anolber : for  the  right  of  refusal 
may  bo  converted  into  an  instrument  of  of- 
fence, ami  may  be  employed  as  a positive 
means  of  constraint.  Sucli  u system,  instead 
therefore  of  producing  harmony,  would  tend 
to  produce  discord  by  creating  a necessity  on 
the  part  of  the  assembly  for  the  adoption  of 
an  artificial  conduct  towards  the  executive 
power. 

But  it  may  he  said,  if  the  direction  of  afTairs 
ought  to  be  confided  to  the  ofllcers  of  the  exe- 
cutive power, — if  they  ought  to  (iropose  those 
measures  which  the  iiecessitie.s  of  the  state 
require: — how,  then,  can  this  agree  with  the 
desire  which  all  tlie  members  may  have  of 
making  propositions  ? For  tlii.s  right,  if  it  he 
to  be  ellficacious,  supposes  that  the  assembly 
has  the  power  of  entertaining  them.  But  if 
it  thus  entertain  them,  the  ministerial  plan 
will  he  liable  to  be  interrupted  by  incoheieiit, 
and  even  entirely  subversive  motions  : thero 
will  be  no  longer  any  regular  progress;  and 
there  may  even  result  from  it  general  confu- 
sion in  the  government. 

I can  only  answer  this  objection  by  sup- 
posing in  the  as.scmbly  an  habitual  di.sposition 
to  leave  to  the  ministers  the  ordinary  exercise 
of  the  right  of  proposing. 

The  general  privilege  should  be  reserved  for 
all  the  meiidjers  without  distinction  ; but  the 
right  of  priority  should  be  conceded  by  a tacit 
convention  to  tite  ministerial  propositions. 

It  is  liere  that  it  is  proper  to  notice  the 
conduct  of  the  Biitisb  parliament. 

In  the  ordinary  coui'se  of  affairs,  all  eyes 
arc  fixed  upon  the  minister:  whether  ho  pre- 
sent a plan,  or  speak  in  support  of  it,  he  is 
listened  to  with  a degree  of  attention  which 
belongs  oiilv  to  him.  By  a general,  though 
tacit  arrangcnint,  important  business  is  not 
commenced  before  he  arrives. 

He  [)roposcs  all  the  principal  measures — his 
opponents  confine  tliemseh'cs  to  attacking 
them  : in  short,  he  is  the  dirccfoi’,  the  prim.,- 
mover,  tlie  ptimipal  per.sonage.  .Still  lie  Inis 
not  by  right  ( lie sliglilest  iire-eininence : there 
is  no  rtile  which  secures  to  his  motions,  a 
preference  above  those  of  any  otlier  mem- 
iicr; — .there  is  no  rule  which  gives  him  a 
right  to  speak  first — it  is  an  arrangement 
wliich  exists  only  in  virtue  of  its  conveiiieiice 
and  its  iitilit}'.  Wliilst  the  minister  possos.-es 
the  confidence  of  the  majority,  lie  is  sure  to 
preserve  the  right  of  the  initiative  : when  he 
loses  this  confidence,  he  cannot  miicii  longer 
remain  miiiistir,  but  must  give  place  to 
another. 

It  may  be  well  here  to  attempt  tod'issipate 
an  error  wliich  may  justly  be  called  popular, 
both  on  account  of  tlie  little  refiection  wliich 
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it  discovers,  and  the  miniber  of  those  who- 
adopt  it.  This  error  consists  in  concluding, 
that  an  assembly  like  the  House  of  Commons 
is  corrupt,  because  in  its  ordinary  course  it  is 
led  by  the  ministers.  "J'his  pretended  proof 
of  the  corruption  of  the  assembly,  or  its 
subjection,  is,  on  the  contrary,  a real  proof 
of  its  liberty  and  its  strength.  Why  does  the 
minister  always  take  the  lead  in  Parliament? 
It  is  because  unless  he  had  the  power  thus  to 
lead,  he  would  no  longer  be  minister.  The 
pre.servation  of  his  place  depends  upon  the 
duration  of  his  credit  with  the  legislative 
a.ssembly.  Were  we  to  suppose  all  the  mem- 
bers emiowed  with  the  most  heroic  indepen- 
dence, matters  could  not  be  better  arranged 
than  they  arc  at  present. 


CHAPTER  VIII. 

OF  THE  DIFFERENT  ACTS  WHICH  ENTER  INTO 
THE  FOR.MATION  OF  A DECREE. 

Those  who  pay  only  a superficial  regard  to 
a political  assembly,  may  tliink  that  there  is 
nothing  more  simple  than  a motion,  a debate, 
a decree.  What  is  there  here  which  is  the 
object  of  science  or  art?  The  ordinary  alFairs 
of  life  call  us  all  to  propose,  to  deliberate, 
to  decide.  There  are  scarcely  any  notions 
more  familiar  than  these. 

It  is  true,  it  is  easy  to  form  a conception 
of  these  operations,  but  it  is  difficult  to  de- 
scribe them.  In  this  respect,  it  is  the  same 
with  the  actions  of  the  mind  as  with  those  of 
the  body.  To  move  the  arms,  requires  but 
a moment:  to  e.xplain  this  movement — to 
describe  the  muscles  which  perform  it,  re- 
quires great  anatomical  knowledge. 

Let  us  trace  the  formation  of  a decree 

The  work  which  serves  as  its  foundation,  is 
a simple  project  proposed  by  an  individual; 
when  he  presents  this  project  to  the  assembly 
according  to  the  prescribed  forms,  he  makes 
w’hat  is  called  a motion. 

The  original  motion  having  been  made, 
every  posterior  motion  with  regard  to  it  can 
only  have  one  of  two  objects — either  to  amend 
or  to  suppress  it.  There  are,  therefore,  two 
kinds  of  secondary  motions : — 

Emendatory  motions. 

Suppressive  motions. 

The  first  include  all  those  which  modify 
the  original  motion ; since  all  these  modifica- 
tions may  be  considered  -as  amendments  — that 
is  to  say,  ameliorations  or  corrections. 

The  second  class  will  include  all  those 
which  directly  or  indirectly  tend  to  cause  the 
original  motion  to  be  rejected  ; as  by  demand- 
ing priority  in  favour  of  some  other  motion, 
or  by  proposing  an  adjournment  of  the  ques- 
tion for  an  indefinite  time,  &c. 

In  order  to  produce  a decree,  only  three 
acts  are  absolutely  necessary : — 1.  To  make 
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a motion;  2.  To  vote;  3.  To  declare  the 
result  of  the  votes. 

But  before  arriving  at  the  conclusion,  there 
are,  in  the  ordinary  course  of  things,  mimy 
steps  or  intermediate  acts  proper  to  be  taken. 

We  shall  here  set  them  down  in  chronolo- 
gical order : — 

1.  Previous  promulgation  of  motions,  pro- 
jects of  law's,  and  amendments. 

2.  Making  the  motion  which  exhibits  the 
project. 

3.  Occasionally  ordering  it  to  be  printed 
and  published. 

4.  Seconding  the  motion. 

5.  Deliberating  upon  it. 

6.  Putting  the  question. 

7.  Voting  summarily. 

8.  Declaring  the  result  of  the  summary 
voting. 

9.  Dividing  the  assembly  — that  is,  de- 
manding distinct  voting. 

10.  Collecting  the  votes  regularly. 

11.  Declaring  the  result. 

12.  Registering  all  the  proceedings. 


CHAPTER  IX. 

OF  THE  PROMULGATION  OF  MOTIONS — OF 

BILLS OF  AMENDMENTS,  AND  THEIR 

WITHDRAW'MENT. 

It  is  proper  that  the- assembly  should  previ- 
ously have  before  its  eyes  a statement  of  the 
business  with  w'hich  it  is  to  be  engaged,  that 
nothing  may  be  left  to  chance,  and  that  it 
may  not  be  exposed  to  surprises.  It  ought 
to  impose  on  all  who  wish  to  [)rcsent  any 
motions  to  it,  the  obligation  of  duly  pre- 
paring them,  and  making  them  known.  A 
discussion,  the  object  of  which  has  been  pre- 
viously made  know'n,  will  be  the  result  of 
more  deliberation,  and  consequently  shorter  : 
the  reasons  for  and  against,  having  been  (he 
subjects  of  meditation,  the  debaters  w'ill  have 
ascertained  their  strength,  and  taken  up  their 
positions  accordingly. 

This  object  may  be  accomplished  by  a sin- 
gle regulation.  Let  the  secretary  open  three 
distinct  registers? — for  Motions,  Bills  or  pro- 
jects of  laws,  and  Amendments  ; every  mem- 
ber being  allowed  to  present  to  him  a motion 
to  be  registered;  and  all  motions,  after  having 
been  printed  in  a journal  which  should  oidy 
have  this  object,  should  come  before  the  as- 
sembly  in  the  order  in  which  they  are  regis- 
tered,  subject  to  the  reservation  of  which 
w'e  shall  presently  speak. 

The  journal  of  motions  being  published 
daily,  those  who  wish  to  propose  any  amend- 
ments should  be  bound  to  make  them  known 
beforehand,  by  presenting  them  to  the  se- 
cretary,  w'ho  should  transcribe  them  in  his 
register,  and  cause  them  to  be  printed  in  thu 
journal  of  amenunients. 
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The  same  steps  should  be  followed  with 
respect  to  bills  : they  should  be  inserted  in  a 
separate  register,  in  the  order  of  their  pre- 
sentation ; but  they  ought  not  to  be  intro- 
duced into  the  assembly  until  three  -months 
after  their  inscription,  unless  upon  special 
application  this  period  should  be  shortened. 

Such  ought  to  be  the  foundation  of  the 
arrangement  for  the  table  of  occupations, 
which  might  be  called,  as  in  the  British  houses 
of  parliament.  The  order  of  the  day. 

But  this  inflexible  order  for  motions  and 
bills,  this  arrangement  founded  only  upon  the 
circumstance  of  anterior  registration  of  acci- 
dental priority,  would  be  liable  to  the  most 
weighty  inconveniences;  it  might  prove  de- 
structive of  real  order,  of  that  order  which 
belongs  to  the  train  and  connexion  of  mat- 
ters, and  thus  prove  incompatible  with  the 
liberty  of  the  assembly.  Because  one  motion 
has  been  placed  upon  the  list  before  another, 
it  does  not  follow  that  it  deserves  the  pre- 
ference : the  last  in  date  may  be  the  first  in 
importance. 

It  would  even  be  impracticable  to  sub- 
ject all  motions  to  an  absolute  rule  requiring 
previous  registration.  Unexpected  incidents 
demand  sudden  measures  ; and  in  the  course 
of  its  discussion,  a subject  may  assume  alto- 
gether a different  appearance  ; a change  made 
in  one  part  of  a project,  may  require  an  altera- 
tion in  another — an  unexpcted  breach  must 
be  repaired  by  sudden  expedients. 

The  influence  of  a list  of  motions  is  there- 
fore reduced  to  this  ; — it  would  serve  as  a 
guide  for  the  ordinary  progress  of  the  debates 
• — it  would  present  a general  picture  of  the 
labours ; but  it  would  not  restrain  the  liberty 
of  the  assembly,  which  ought  to  be  able  at 
any  time  to  accelerate  certain  motions,  or 
to  receive  new  ones  which  have  not  been 
registered.  , 

What  has  been  said  respecting  motions  is 
equally  applicable  to  bills  : but  a bill  admits 
of  greater  delay  than  a motion  ; and  an  in- 
terval of  three  months  would  not  in  general 
be  too  great  between  the  presentation  of  a 
bill  to  the  assembly,  and  its  passing  into  a 
law.  If  it  have  been  possible  to  do  without 
a given  law  during  the  course  of  past  ages, 
it  is  possible  to  do  without  it  at  least  three 
months  longer.  Besides,  as  soon  as  a law  is 
proposed,  the  whole  of  the  nation  is  more  or 
less  interested  : the  object  is  permanent ; it 
ought  therefore  to  be  known  to  the  public, 
and  all  the  information  possessed  by  the  dif- 
ferent parties  in  the  kingdom  ought  to  be  col- 
lected concerning  it ; unless  it  be  pretended 
that  the  deputies,  by  a miraculous  concentra- 
tion, not  only  possess  all  the  judgment  and 
knowledge  of  the  whole  nation,  but  even  of 
the  world  itself.  Laws  ought  to  be  founded 
upon  facts;  but  inasmuch  as  the  facts  are  par- 
ticular, they  cannot  be  collected,  unless  the 
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necessary  time  be  allowed  to  the  parties  in- 
terested to  present  them  to  the  legislators. 

But  in  respect  of  bills  as  well  as  motions, 
an  inflexible  rule  is  not  required;  latitude 
must  be  left  for  unforeseen  cases,  and  espe- 
cially in  favour  of  the  government,  which  is 
charged  to  provide  for  urgent  circumstances. 
If  after  an  insurrection,  or  on  the  eve  of  an 
invasion,  an  interval  of  three  months  were 
re«iuired  after  introducing  a bill  before  it  were 
passed  into  a law,  the  evil  might  have  been 
consummated  before  it  was  possible  to  consi- 
der of  the  remedy.  This  would  be  to  play 
the  engines  when  the  fire  was  extinguished. 

It  may  be  remarked,  that  the  plan  here 
proposed  differs  from  that  of  the  English 
parliament,  every  member  having  here  the 
right  to  introduce  a bill;  whereas  in  the  Eng- 
lish parliament  a bill  cannot  be  introduced 
without  leave  given  by  the  House — a practice 
well  calculated  for  preventing  the  consump- 
tion of  time  upon  frivolous  or  dangerous  pro- 
jects of  laws : but  when  a member  moves  for 
leave  to  introduce  a bill,  the  House  must  con- 
sider whether  it  will  admit  or  reject  it.  This 
power  which  it  now  exercises  upon  the  mo- 
tion, I propose  that  it  should  exercise  over 
the  bill  at  the  moment  in  which  it  will  be 
presented ; that  is  to  say,  that  the  assembly 
should  then  decide  whether  it  will  entertain 
it  or  not ; because  it  will  then  decide  upon 
better  grounds,  as  the  bill  will  then  have  been 
published. 

It  is  sometimes  the  custom  that  bills  should 
be  printed  before  the  debate ; but  this  is  not 
the  case  except  upon  special  motion,  which 
motion  is  sometimes  rejected; — and,  when 
printed,  they  are  only  distributed  to  members 
of  parliament.  In  this  respect  there  is  a fun- 
damental error:  the  printing  ought  to  be  the 
rule,  and  also  the  public  sale  of  such  bills. 
Before  the  invention  of  printing,  and  when 
the  art  of  reading  was  unknown  to  three- 
fourths  of  the  deputies  of  the  nation,  to  sup- 
ply this  deficiency,  it  was  directed  that  every 
bill  should  be  read  three  times  in  the  House. 
At  the  present  day,  these  three  readings  arc 
purely  nominal ; the  clerk  confines  himself  to 
reading  the  title  and  the  first  words.  But 
a most  important  effect  has  resulted  from 
this  antique  regulation.  These  three  readings 
have  served  to  mark  three  distinct  degrees — • 
three  epochs  — in  the  passing  of  a bill,  at  each 
of  which  the  debate  upon  it  may  be  recom- 
menced at  pleasure. 

Motions  and  bills  being  thus  printed  and 
published  in  journals  destined  to  these  ob- 
jects alone,  a regulation  should  be  made,  that 
amendments  should  be  printed  and  puhlished 
in  the  same  manner.  Why  should  they  not 
be?  If  I wish  to  oppose  a motion,  ought  my 
intention  to  come  upon  the  assembly  by  sur- 
prise?— ought  its  author  to  be  deprived  of  the 
knowledge  of  my  objections,  anil  of  leisure 
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to  prepare  an  answer  to  them  ? — oiijjht  I to 
be  allowed  to  take  advantage  of  him  by  an 
unforeseen  attack  ? If  I am  only  anxious  for 
the  success  of  my  own  schemes,  the  unfore- 
seen amendment  will  best  suit  my  purpose  ; 
but  if  I only  desire  the  success  of  reason,  I 
ought  to  make  it  known  before  the  debate. 

If  all  the  amendments  are  previously  pub- 
lished, and  presented  all  together,  the  as- 
sembly will  have  before  its  eyes  a complete 
picture  of  the  subject  of  discussion — a pic- 
ture which  will  itself  be  a safeguard  against 
the  inconsistencies  and  contradictions  which 
are  so  likely  to  be  introduced  into  a composi- 
tion of  which  all  the  parts  are  only  considered 
successively.  The  more  completely  it  is  pos- 
sible to  present  them  simultaneously,  the  less 
is  the  exposure  to  this  danger.  This  is  the 
grand  advantage  of  synoptic  tables : the  re- 
ciprocal dependence  and  union  of  all  the  parts 
is  at  once  perceived  : any  incoherence  strikes 
the  eyes. 

But  the  rule  ought  not  to  extend  to  the 
exclusion  of  amendments  arising  at  the  mo- 
ment ; for  new  id  eas  may  spring  out  of  the 
debate  itself,  and  to  reject  a salutary  amend- 
ment because  its  author  had  not  foreseen  it, 
would  be  an  absurdity.  All  that  can,  and  all 
that  ought  to  be  required  of  him,  is  to  declare 
that  the  delay  in  the  announcement  of  this 
amendment  was  not  intentional  — is  not  insi- 
dious; that  he  did  not  intend  to  take  the  as- 
sembly by  surprise.  The  nature  even  of  the 
amendment  will  indicate  the  motive  which 
gave  rise  to  it.* 

• If  it  be  necessary  that  motions  should  be 
composed  beforehand,  in  order  that  they  may  be 
presented  to  the  legislature,  which  is  composed  of 
the  elite  of  the  nation, — for  a much  stronger  rea- 
son is  this  precaution  indispensable  with  regard 
to  jiopular  assemblies,  which  are  formed  and  dis- 
solved in  a day,  and  which  can  have  little  or  no 
practice  in  the  art  of  debate. 

Such  assemblies  often  take  place  in  towns  or 
counties  in  England,  for  the  purpose  of  present- 
ing petitions  or  addresses,  either  to  the  King  or 
the  Houses  of  Parliament. 

If  in  these  assemblies  an  individual  propose  a 
petition  or  address  previously  prepared,  his  anta- 
gonists seldom  fail  to  draw  from  this  circumstance 
an  argument  in  its  disfavour.  There  is  indeed  a 
term  of  ridicule  for  the  designation  of  such  pre- 
viously prepared  motions ; they  are  called  pocket 
fno<io««  anu  pocket  petitions.  By  these  terms  an 
intention  is  imputed  to  their  author  of  surprising 
and  deceiving  the  assembly,  by  causing  his  own 
personal  ideas  to  be  received  as  a public  act. 

There  is  in  this  suspicion  a mixture  of  reason 
and  error  — of  inadvertence  and  reflection. 

The  inadvertence  consists  in  not  considering 
that  a motion,  which  is  to  be  the  act  of  all,  must 
Degin  by  being  the  act  of  one  individual,  — and 
that  a writing  of  this  kind,  as  well  as  every  other 
writing,  ought  to  be  the  better,  precisely  because 
it  is  the  work  of  time  and  reflection. 

But,  on  the  other  hand,  it  is  an  instinct  of  rea- 
son to  distrust  the  ascendency  which  one  indivi- 
dual may  obtain  over  an  assembly  by  propasing 
a measure  which  he  had  prepared  at  leisure,  but 
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When  a member  has  caused  a motion,  a 
bill,  an  amendment,  to  be  inscribed  in  the 
register,  he  should  not  be  allowed  to  with- 
draw or  abandon  it,  without  leave  from,  the 
assembly.  A simple  prohibition  alone  is  not 
sufficient  in  this  respect : it  ought  to  be  an 
inflexible  law.  If  the  author  of  the  act  in 
question  be  not  present  on  the  day  fixed,  tc 
support  it — unless  there  be  lawful  reason  for 
absence,  he  ought  to  incur  the  censure  of  the 
assembly,  and  his  name  should  be  inscribed 
in  a separate  book,  having  for  its  title.  List 
of  the  deserters  of  motions,  &c. 

This  rigorous  law  is  requisite  — 1.  In  or- 
der to  prevent  thoughtless  motions,  and  the 
confusion  which  would  be  produced  by  the 
false  appearance  of  a great  mass  of  business 
which  would  vanish  at  the  moment  in  which 
it  was  touched. 

2.  To  prevent  the  destruction  of  public 
confidence  by  accustoming  the  people  to  see 
that  the  motions  which  arc  announced  are 
dropped  by  neglect. 

3.  To  prevent  the  abuse  which  might  be 
made  of  this  instrument  by  announcing  mo- 
tions which  there  is  no  intention  to  support^ 
either  for  the  purpose  of  spreading  alarm, 
or  to  alTect  the  public  funds;  or  for  the 
purpose  of  preventing  other  parties  from  re- 
gistering their  motions  or  their  bills,  by  an 
apparent  monopoly  of  business ; and  because 
the  evil  which  an  individual  could  effect  in 
this  respect  would  be  susceptible  of  the  most 
alarming  extension  by  means  of  combination 
among  the  members  of  a party. 
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We  proceed  to  consider  the  motions  as  com- 
positions destined  to  become  laws,  and  be 

upon  which  the  assembly  is  called  to  decide  at 
once,  without  having  had  time  to  examine  its 
foundations  and  consequences. 

What  follows  ? Ought  no  one  in  a popular 
assembly  to  propose  any  motion  previously  pre- 
pared ? This  certainly  ought  not  to  be  the  rule,— 
but  the  rather,  that  before  the  day  of  assembly, 
the  motions  intended  to  be  made  ought  to  be  pub- 
lished. 

There  exist,  in  some  assemblies  of  this  kind, 
regulations  which  prohibit  their  convocation  with- 
out a public  declaration  of  the  object  of  the 
meeting.  This  regulation  ought  to  be  universal ; 
and  there  ought  to  be  added  to  it,  as  a necessary 
condition,  that  the  principal  motion  in  its  totality 
should  be  annexed  to  the  act  of  convocation ; that 
there  should  be  a sufficient  interval  to  allow  of 
the  publication  of  rival  propositions,  and  that  no 
motion  should  be  presented  to  such  assemblies, 
which  had  not  been  previously  made  known  to 
the  public.  Will  it  be  said,  these  are  fetters  and 
stumbling-stones  for  freedom.  This  would  be  a 
mistake : they  are  parapets  upon  the  edge  of  pre- 
cipices. Everything  which  renders  reflection  and 
order  necessary  in  the  proceedings  of  a free  peopls 
is  the  assured  safeguard  of  their  rights. 
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presented  to  the  examination  of  the  assembly. 
In  this  respect  it  is  desirable  that  they  should 
possess  that  form  which  will  allow  them  to 
be  discussed  in  detail,  and  amended. 

Regulation  cannot  prescribe  perfection  in 
style ; but  there  are  certain  defects  which  it 
may  prevent,  certain  conditions  which  it  may 
impose,  because  every  one  may  be  subjected 
to  them.  The  four  following  points  may  be 
prescribed : — 

1.  Brevity  in  the  articles. 

2.  Simplicity  in  the  propositions. 

3.  The  pure  expression  of  will. 

4.  The  complete  exhibitionofall  the  clauses 
which  the  law  ought  to  contain. 

If  these  conditions  are  observed,  whatever 
may  be  the  extent  of  a motion,  it  will  be 
of  a manageable  and  ductile  form  ; it  will  be 
easy  to  consider  it  in  all  its  parts,  and  to 
amend  it. 

1.  Brevity  in  the  articles. — What  is  meant 
by  an  article  is,  so  much  matter  as  it  is  in- 
tended to  put  to  the  vote  at  one  time.  The 
longer  the  articles  are,  the  more  difficult  is 
it  to  understand  the  whole  together,  and  dis- 
tinctly to  see  all  the  parts.  But  is  it  sufficient 
to  recommend  brevity  ? No  : the  force  of  a 
law  ought  to  be  given  to  this  precept,  by 
declaring  that  no  project  of  a law,  containing 
more  than  one  hundred  words  for  example, 
should  be  received,  unless  it  were  divided 
into  numbered  paragraphs,  no  one  of  which 
should  exceed  the  above  measure.  This  ex- 
pedient, altogether  singular  as  it  may  at  first 
appear,  is  however  the  only  one  of  absolute 
efficacy.*  When  it  is  necessary  to  present  a 
long  train  of  ideas,  it  is  proper  to  assist  the 
understanding  by  brevity  of  style.  Each  se- 
parate sentence  forms  a resting-place  for  the 
mind. 

The  paragraphs  in  a law  ought  to  be  num- 
bered. There  is  no  means  more  convenient 
and  short  for  citation  and  reference. 

Acts  of  parliament  are  exceedingly  defective 
in  this  respect.  The  divisions  into  sections, 
and  the  numbers  which  designate  them  in  the 
current  editions,  are  not  authentic.  In  the 
parchment  original,  the  text  of  the  law — the 
whole  act,  is  of  a single  piece,  without  dis- 
tinction of  paragraphs,  without  punctuation, 
without  figures.  The  word  section  is  not 
even  met  with  there,  nor  anything  which 
corresponds  with  it.  How,  then,  is  indication 
made  of  the  termination  of  one  article  and 
the  commencement  of  another?  Always  by 
repeating  the  same  formula,  the  same  intro- 
ductory clause,  — and  it  is  further  enacted  by 
the  authority  a foresaid,  or  some  other  phrase 
to  the  same  effect. 

This  is  a species  of  algebra,  but  of  an  op- 
posite character.  In  algebra,  one  letter  sup- 

• The  longest  paragraphs  in  the  Code  Napo- 
leon do  not  exceed  one  hundred  words,  and  there 
are  very  few  of  that  length  I 


plies  the  place  of  a line  of  words  ; in  this,  a 
line  of  words  very  imperfectly  supplies  the 
place  of  a single  figure : I say  very  imperfectly, 
for  these  words  serve  for  the  purpose  of  di- 
viaon,  but  they  are  of  no  use  for  the  purpose 
of  reference.  Is  it  wished  to  amend  or  repeal 
one  section  in  an  act  ? As  it  is  impossible  to 
point  out  this  section  by  a numerical  reference, 
one  is  obliged  to  do  it  by  circumlocutions, 
which  produce  repetitions  and  obscurity.  It 
is  partly  from  this  cause  that  acts  of  parlia- 
ment are  unintelligible  compositions  to  all 
those  who  have  not  made  them  the  object 
of  long  study. f 

The  first  acts  of  parliament  were  passed  at 
a period  in  which  punctuation  was  not  yet  in 
use  . — in  which  the  Arabian  figures  were  not 
known.  Besides,  the  statutes  in  their  state 
of  primitive  simplicity  and  imperfection,  were 
so  short  and  so  few  in  number,  that  the  want 
of  division  could  not  produce  any  sensible 
inconvenience.  These  things  have  remained 
upon  the  same  footing,  partly  from  negligence 
and  routine,  but  much  more  so  from  a secret 
interest  on  the  part  of  the  laAvyers,  who  have 
found  their  advantage  in  this  obscurity  of  the 
legal  text,  and  who  oppose  to  every  reform 
the  bugbear  of  innovation.  Our  forefathers 
lived  for  ages  without  the  knowledge  of  com- 
mas, stops,  and  figures  : why  should  they 
be  adopted  now?  The  argument  amounts  to 
this — Our  forefathers  lived  upon  acorns  and 
mast ; corn  is  therefore  a useless  luxury. 

2.  Simplicity  in  the  propositions.. — This  is 
the  principal  point : the  rule  prescribed  above 
respecting  brevity,  is  established  essentially 
on  account  of  this. 

Every  article  ought  to  he  reduced  to  a jmre 
and  simple  proposition  ; or  at  least,  an  article 
ought  never  to  include  hvo  complete  and  inde- 
pendent propositions,  of  such  nature  that  the 
same  individual  may  approve  one  and  reject 
the  other. 

Clearness  would  be  carried  to  the  highest 
point,  if  each  article  presented  a complete 
sense,  without  reference  to  any  other ; but 
in  a composition  which  has  many  parts,  this 
species  of  perfection  is  impossible.  The  idea 
even  of  arrangement  excludes  that  of  inde- 
pendence. 

A mathematical  proposition  is  demonstrated 
by  reference  to  propositions  previously  de- 
monstrated ; and  in  every  series  of  reasoning, 
the  links  are  multiplied  in  proportion  as  they 
are  removed  from  the  first  step. 

Among  conjunctions,  there  are  some  which 
afford  a mischievous  facility  for  binding  to- 
gether an  indefinite  number  of  sentences  into 
one.  Of  this  kind  are,  in  French,  d’autant 
que,  considerant  que;  in  English,  whereas;  in 
Latin,  quanduquidem.  The  introduction  of 

+ See  General  View  of  a Complete  Code  nj 
Legislation,  Chap.  XX  X 1 1 1.  Of  the  style  of  tht 
Laws, 
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these  phrases  is  a principal  fault  in  the  style 
of  the  laws  : by  means  of  them,  a mass  of 
confusion  is  created;  objects  which  it  is  most 
desirable  to  keep  apart,  being  thus  without 
reason,  oftentimes  coupled  together. 

But  if  the  propositions  ought  not  to  be  in- 
dependent one  of  another,  they  need  not  be 
made  complex. 

A complex  proposition  in  matters  of  law, 
is  one  which  includes  two  propositions,  one 
of  wliich  may  be  approved,  and  the  other 
disapproved. 

The  following  question,,  proposed  to  the 
Notables  in  1788,  may  serve  as  an  example  : 
it  referred  to  the  composition  of  the  States- 
Gcncral  : — Ouyht  certain  qualifications  to  he 
required  of  the  electors  and  the  persons  eli- 
gible? By  the  form  of  this  phrase,  two  dis- 
tinct propositions  are  presented,  as  if  they 
formed  only  a single  one. 

Ought  certain  qualifications  to  be  required 
of  the  electors  ? — 

Ought  certain  qualifications  to  be  required 
of  the  eligible  ? — 

These  are  two  questions,  so  distinct  that 
each  ought  to  be  .decided  by  different  consi- 
derations, which  may  perhaps  lead  to  a nega- 
tive with  regard  to  one,  and  an  affirmative 
answer  as  to  the  other.  But  by  uniting  them 
in  this  manner,  the  mind  is  led  into  error ; it 
is  led  to  consider  them  as  so  connected  to- 
gether^ that  it  is  proper  to  give  to  them  one 
common  answer,  either  in  the  negative  or 
affirmative.* 

Suppose  that  a proposition,  which  is  pre- 
sented as  a single  one,  really  consists  of  two 
propositions  — that  you  approve  the  one,  that 
you  disapprove  the  other : if  it  remain  un- 
divided, whatever  may  be  the  decision,  one 
proposition  will  be  passed  in  opposition  to 
your  will;  — if  it  be  divided,  you  are  free  to 
choose — ^you  can  vote  against  the  one  without 
voting  against  the  other;  and  this,  which  may 
happen  to  one  individual,  may  happen  to  the 
whole  assembly. 

By  means  of  complex  propositions,  an  as- 
sembly free  from  all  exterior  constraint,  may 
cease  to  be  free  by  a species  of  internal  con- 
straint : a good  law  may  be  used  as  an  instru- 
ment to  compel  the  passing  of  a bad  one. 

Conjunctions  may  arise,  in  which  an  as- 
sembly may  be  compelUd  to  sacrifice  its  most 
important  rights.  A certain  law  may  be  pro- 
posed to  it,  not  only  good  in  itself,  but  even 
necessary  to  its  own  preservation,  or  the  pre- 
Mr  vation  of  the  state  ; and  to  this  law  may  be 
joined  another,  by  which  it  may  be  deprived 
of  some  of  its  essential  prerogatives.  What 

• This  sophism  corresponds  with  that  which 
in  the  logic  of  Aristotle  is  designated  by  th“ 
words  — “ Secundum  plures  itiierroqaliones.  ut 
unam  — are  honey  and  gall  sweet?'’  This  is  a 
jeu  d' esprit  for  perplexing  children,  but  it  is  often 
employed  in  legislation  for  deceiving  men. 
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can  it  do?  It  is  obliged  to  submit.  It  is  in 
the  situation  of  the  patriarch,  who,  pressed 
with  hunger,  sold  his  birthright  for  a mess 
of  pottage. 

This  Machiavelism,  it  may  be  said,  is  a 
gratuitous  supposition — a pure  fiction.  But  it 
is  not:  history  furnishes  numerous  examples 
of  it.  In  the  ancient  republics,  the  initiative 
of  the  laws  belonged  exclusively  to  a senate  : 
the  people  had  no  other  alternative  than  that 
of  approving  or  rejecting  the  whole  together ; 
the  liberty  of  choice  was  not  left  to  them  ; 
— thei''  chiefs  made  them  purchase  a desired 
law,  a necessary  law,  at  the  price  of  some 
other  law  unfavourable  to  their  interests. 

3.  Another  principle  of  composition  : Em- 
ploy only  a pure  and  simple  declaration  of 
will,  without  intermixiiiy  therewith,  reasons, 
opinions,  or  fancies,  distinct  from  that  same 
will. 

To  assign  the  reasons  for  a law  is  a sepa- 
rate operation,  which  ought  never  to  be  con- 
founded with  the  law  itself.  If  it  be  desirable 
to  instruct  the  people,  it  may  be  done  in  a 
preamble,  or  in  a commentary  which  accom- 
panies the  law  ; but  an  imperative  law  ought 
only  to  contain  the  simple  expression  of  the 
will  of  the  legislator.  Intended  to  serve  as 
a rule  of  conduct,  it  cannot  be  too  simple,  too 
clear,  too  free  from  dispute.  If  reasons  and 
opinions  are  intermingled  with  it,  all  those 
are  ranged  against  the  law,  who  do  not  ap- 
approve  the  reasons  or  opinions  which  it 
expresses  : instead  of  becoming  stronger,  it 
becomes  more  feeble  ; an  instrument  of  at- 
tack is  prepared  for  its  adversaries,  and  it  is 
delivered  up  to  their  disputes. 

A single  epithet  is  sometimes  sufficient  to 
alter  the  simple  expression  of  tlie  will.  The 
same  effect  may  result  from  the  use  of  a term 
which  implies  blame  or  approbation,  when  it 
would  have  been  proper  to  employ  a neutral 
term  — heretic,  for  example,  instead  of  dis- 
senter— innovation  instead  of  ckanye  — usury 
instead  of  illegal  interest. 

These  eulogistic  or  dyslogistic  terms  pro- 
duce all  the  inconveniences  which  we  have 
developed  above  : they  include  complex  pro- 
positions ; they  not  merely  state  a fact,  upon 
which  all  the  world  may  be  agreed,  but  also 
an  opinion,  which  may  be  received  by  one 
party,  and  rejected  by  another. 

Let  us  give  an  example  : — “It  is  decreed 
that  no  heretic  shall  be  allowed  to  sit  in  this 
assembly.’’ 

First  proposition  : “ It  is  decreed  that  no 
man  who  is  not  of  the  established  religion  of 
the  state,  shall  be  admitted  to  sit  in  this  as- 
sembly.” 

Second  proposition  ; “ This  assembly  de- 
clares, that  all  those  who  profess  any  other 
religious  opinions,  merit  the  odious  denomi- 
nation of  heretics.” 

I Here  are  two  propositions  altogether  dis 
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tiiict  and  foreign  to  one  another.  The  one 
declares  a resolution  relative  to  a fact ; — 
the  other  declares  the  state  of  the  opinions 
and  affections  of  those  who  vote.  The  same 
individual  might  adopt  the  first,  and  reject  the 
second. 

Thus  to  unite  into  one  proposition,  two 
different  things,  is  to  commit  a species  of 
falsification,  and  to  destroy  the  freedom  of 
voting,  from  which  no  benefit  can  result. 

Hence,  from  inserting  in  the  body  of  a 
law,  opinions  or  reasons  foreign  to  the  law, 
the  measure  may  be  exposed  to  rejection, 
although  conformable  to  the  general  wish  of 
the  assembly. 

This  may  happen,  because,  although  they 
may  be  agreed  upon  the  measure,  the  voters 
may  differ  much  with  regard  to  the  reasons 
which  lead  them  to  adopt  it ; and  if  the  rea- 
sons which  are  assigned,  are  opposed  to  the 
opinions  of  the  majority,  they  will  experience 
a very  natural  and  just  repugnance  to  profess 
opinions  which  they  do  not  bold.  To  require 
them  to  pass  such  a law  is,  in  fact,  to  exact 
a false  declaration,  and  make  them  tell  a lie 
in  the  law. 

I.et  us  imagine  the  following  proposition : 

. — “ Considering  that  there  is  no  God,  all 
penal  laws  relative  to  the  divinity  are  abo- 
lished.” 

Even  should  all  the  members  of  the  as- 
sembly  be  unanimous  in  favour  of  the  aboli- 
tion of  these  penal  laws,  there  might  not 
perhaps  be  found  a single  one  who  would  not 
be  shocked  by  this  derdaration  of  atheism, 
and  who  would  not  rather  choose  to  reject 
the  measure  altogether,  than  to  obtain  it  at 
this  price. 

It  would  seem  that  in  a free  assembly  each 
proposer  of  a motion  ought  to  observe  this 
ride,  if  it  were  only  as  a measure  of  prudence, 
since  an  accessary  of  this  nature  can  oidy  tend 
to  expose  the  principal  motion  to  be  rejected. 

But  thf  spirit  of  party  does  not  reason 
thus.  The  more  clearly  a motion  includes  any 
clause  offensive  to  its  antagonists,  the  more 
clearly  it  proves  the  strength  of  those  who 
cause  it  to  pass:  their  triumph  increases  with 
the  mortification  of  their  antagonists. 

We  will  give  an  example  of  this  petty  war 
of  parties ; we  shall  seek  it  in  a remote  period, 
although  it  would  be  easy  to  find  specimens 
nearer  to  our  own  times ; w’e  shall  see  a mo- 
tion produced  in  this  spirit  of  hostility,  ap- 
plied in  an  opposite  direction  by  the  insertion 
of  motives  and  opinions  which  presented  it 
under  an  aspect  altogether  new.* 

“ A motion  was  made,  and  the  question 
being  proposed,  that  it  he  an  instruction  to 
the  said  committee  that  (in  order  to  restore 
in  some  measure  the  trade  of  this  kingdom) 


• .Tournals  of  the  House  of  f’omraons,  Vol. 
XXL  p.  235,  24th  February  1728. 


they  do  consider  of  the  proper  means  to  take 
off  the  duties  upon  soap  and  candles  (which 
are  so  very  burthensome  to  the  manufacturers, 
as  well  as  the  poor  in  general.”) 

The  intention  of  the  two  phrases  included 
m the  parentheses  is  clear.  The  opposition 
wished  to  throw  odium  upon  these  two  taxes, 
without  considering  that  similar  means  might 
be  applied  to  all  the  taxes  without  distinc- 
tion. 

The  two  clauses  were  first  excluded  by  two 
very  proper  amendments.  But  this  triumph 
was  not  enough : the  ministerial  party,  wish- 
ing to  throw  out  the  motion  by  appearing  to 
amend  it,  caused  the  following  clause  to  be 
inserted  : — 

Taxes  “ granted  and  made  a security  for 
several  large  sums  of  money  advanced  for 
the  service  of  the  public,  upon  parliamentary 
credit,  the  greater  part  of  the  surplus  where- 
of belong  to  the  sinking  fund,  appropriated 
to  the  discharging  the  national  debt.” 

It  need  scarcely  be  added,  that  the  motion 
thus  altered,  no  longer  agreeable  to  the  one 
party  or  to  the  other,  was  thrown  out  by 
common  consent. 

4 A bill  ought  to  contain  a complete  exhi- 
bition of  all  the  clauses  that  the  law  ought  to 
contain^ 

This  has  reference  to  certain  terms  which 
are  liable  to  be  exchanged  for  terms  of  the 
same  kind : for  example,  one  quantity  for  an- 
other quantity,  one  number  for  another  num- 
ber, one  portion  of  time  for  another  portion 
of  time,  &c.  The  imprisonment  shall  be  [for 
a year.]  The  fine  shall  be  [owe  tenth  part  o f 
the  parties'  iwcowie.]  The  reward  shall  be 
[tuyenty  pounds  sterling.]^ 

In  the  projects  of  bills  which  were  pre- 
sented to  the  British  parliament,  the  custom 
was  to  leave  these  points  in  blank  between 
two  crotchets  thus:  The  imprisonment  shall 
be  [ ;]  the  fine  shall  be  [ .] 

The  points  thus  left  in  blank  were  those 
respecting  which  there  is  great  latitude  of 
choice.  The  author  of  the  bill  has  np  deter- 
minate reason  for  the  choice  of  one  term 
rather  than  another.  The  first  debate  turns 
rather  upon  the  principle  of  the  measure, 
without  regard  to  these  points.  They  are 
determined  in  committee  upon  the  motion  of 
some  member.  The  journals  of  the  House 
of  Commons  present  many  examples  of  cases 
in  which  it  has  been  unwilling  to  receive 
bills,  because  the  author,  instead  of  leaving 
these  blanks,  had  filled  them  up. 

It  was  said,  that  liberty  W'as  thus  better 
secured  ; so  long  as  no  term  is  fixed,  there  is 
greater  latitude  of  choice. 

1 cannot  perceive  the  force  of  this  reason. 
Liberty  exists  upon  this  point  as  well  as  upon 


+ These  exchangeable  terms  may  be  called 
con  gen  eric  com  jict  i/ors. 


3.58 


ESSAY  ON  POLITICAL  TACTICS. 


every  other  part  of  the  bill.  It  is  lawful  to 
I)ro[)ose  the  smallest  number  in  place  of  the 
greatest,  one  place  instead  of  any  other  place, 
one  quantity  instead  of  any  other  quantity, 
and  so  of  the  rest. 

On  the  other  hand,  the  discussion  cannot 
but  be  improved,  vvhen  it  has  a determinate 
foundation  upon  all  points.  It  is  necessary 
at  last  that  the  blank  should  be  filled  up — that 
some  one  should  propose  a term  ; and  who  is 
better  able  to  do  this,  than  the  author  of  the 
motion  ? — from  whom  can  we  expect  greater 
knowledge  of  the  subject?*  If  no  one  be 
obliged  to  think  about  the  matter,  is  it  not 
to  be  feared  that  these  blanks  will  be  filled 
up  with  indiscreet  precipitation,  as  details  of 
trifling  importance. 

This  custom  of  leaving  blanks  most  pro- 
bably arose  from  the  prudence  of  the  framers 
of  the  laws.  “ If,”  they  may  have  said,  “ the 
term  be  left  blank,  the  ideas  of  nobody  will 
be  hurt ; but  if  a specific  term  be  offered, 
which  of  course  will  not  please  everybody, 
the  loss  of  a number  of  votes  is  risked  upon 
this  point  alone."  This  train  of  reasoning  is 
not  unfounded  ; since  nothing  is  more  com- 
mon in  political  assemblies,  than  that  want 
of  candour  which  fixes  upon  the  first  objec- 
tionable matter  of  detail,  which  might  easily 
be  remedied,  and  converts  it  into  a radical 
objection  to  the  measure  in  which  it  .appeiurs. f 


CHAPTER  XL 

OF  DEBATES. 

§ 1.  Of  the  Opening  of  a Debase. 
Ought  a motion  to  require  to  be  seconded? 
A motion  is  not  entertained  by  the  House  of 
Commons,  until  it  is  supported  by  some  one 
beside  its  author;  that  is  to  say,  until  it  is 
seconded. 

This  regulation  is  considered  proper,  in 
order  to  prevent  the  introduction  of  motions 
which  would  consume  time  without  producing 
any  fruit.  Before  occupying  the  time  of  the 
assembly, the  proposer  should  consults  friend. 
If  he  cannot  find  a single  approver,  where  is 
the  evil  of  abandoning  his  motion?  — what 
chance  has  he  of  persuading  the  majority,  if 
he  have  not  succeeded  with  the  man  of  his 
choice? 

But  this  method  has  but  little  efficacy : it 
has  none  against  party  motions  — none  against 
a man  who  in  the  assembly  has  a civil  or  an 
easy  friend — none  against  two  fools  or  two 
madmen,  who  are  determined  to  support  one 
another. 

• These  blanks  are  now  always  filled  up  in  a 
type  of  a character  different  from  that  of  the 
other  parts  of  the  bill.  — Ed, 

•f  For  the  other  mlcs  relative  to  the  drawing 
up  of  laws,  see  also  General  Vieio  of  a Code  of 
Latest  Chap.  XXXIIL  Of  the  style  of  the  Laws, 
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Besides,  it  is  only  applicable  to  original  mo- 
tions, and  not  to  incidental  motions ; that  is 
to  those  which  arise  in  the  course  of  the  de. 
bate  — to  those  amendments  respecting  which 
there  is  no  opportunity  of  concert  with  any 
person. 

It  may  be  objected  against  this  custom, 
that  it  tends  to  discourage  those  who  have 
most  need  of  particular  encouragement — of 
isolated  persons,  jealous  of  their  independ- 
ence, not  wishing  to  connect  themselves  with 
any  party.  Should  a man  of  this  temper,  after 
two  or  three  trials,  find  no  one  to  second  him, 
this  would  be  sufficient  to  dishearten  him. 
But  he  ought  not  to  conclude  that  a motion 
is  frivolous  or  absurd,  because  at  the  first 
glance  it  has  been  rejected  in  this  manner. 
How  many  other  reasons,  beside  that  of  the 
demerit  of  the  motion,  may  have  operated  to 
produce  this  refusal  to  second  it ! One  may 
not  have  chosen  to  put  himself  forward;  an- 
other have  not  liked  to  act  the  part  of  sub- 
altern ; a third  have  foreseen  that  it  would 
not  be  successful ; a fourth,  that  it  would  have 
made  others  his  enemies.  Many  may  have 
refused  on  grounds  altogether  foreign  to  the 
object  of  the  motion. 

When  a rule  operates  only  as  a restraint, 
if  it  be  not  useful  it  is  mischievous. 

The  House  of  Lords  has  never  recognised 
this  rule,  and  no  one  has  found  out  that  any 
inconvenience  has  resulted  from  the  want 
of  it. 

Before  the  author  of  a motion  is  permitted 
to  speak  upon  it,  the  motion  ought  to  be  read. 

The  motion  is  the  only  subject  to  which 
his  speech  ought  to  apply.  If  its  subject  be 
unknown,  the  speech  will  lose  a great  part  of 
its  effect.  It  is  impossible  to  judge  of  the 
force  or  weakness  of  the  arguments,  unless 
the  object  to  which  they  refer  is  clearly  pre- 
sent to  the  mind. 

There  is  not  a more  efficacious  rule  tlian 
this  for  preventing  useless  discourses.  If  a 
member  who  had  no  motion  to  make  were  to 
begin  to  speak,  he  would  find  himself  obliged 
at  the  first  moment  to  give  a justifying  reason 
for  so  doing:  if  he  had  none,  he  would  be  re- 
duced to  silence. 

In  the  House  of  Commons,  the  rule  is,  not 
to  speak,  but  upon  an  admitted  motion,  or 
for  the  purpose  of  introducing  one;  but  as  it 
is  not  requisite  to  begin  by  presenting  a mo- 
tion, it  sometimes  happens  that  long  speeches 
are  made,  w’hich  are  not  followed  by  amotion. 

This  is  an  example  of  those  laws  which 
would  be  so  good,  so  advantageous,  provided 
only  that  they  were  observed. 

In  the  English  practice,  the  custom  is  to 
state  beforehand  to  the  House,  more  or  less 
of  the  object  of  a motion,  according  to  the 
supposed  degree  of  its  importance.  But  this 
statement  is  confined  to  a general  indication  : 
the  whole  motion  is  neither  announced,  nor 
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reduced  to  writing.  Is  not  this  a defect?  Is 
it  not  stopping  half  way  ? Certainly  the  same 
reasons  which  lead  you  to  require  that  a mo- 
tion should  be  announced  beforehand,  ought 
to  make  you  desire  that  it  should  be  pre- 
sented complete.  Is  it  not  ridiculous  to  say 
to  an  assembly  of  legislators  — “ Divine,  con- 
jecture, imagine  what  the  motion  will  be  of 
which  I have  told  you  the  title  ?”  — and  to 
hold  their  curiosity  in  suspense,  as  if  it  were 
necessary  to  excite  a dramatic  interest,  or  to 
catch  them  by  surprise? 

The  terms  of  the  motion  not  being  pre- 
viously known,  it  is  not  possible  to  prepare 
amendments : hence,  everything  concerning 
them  is  a scene  of  precipitation.  As  they  are 
proposed  without  plan,  they  are  combated 
under  the  same  disadvantage:  they  too  fre- 
quently present  vague  and  incoherent  ideas, 
and  are  crude  and  indigested  productions:  but 
the  greatest  evil  which  arises,  is  that  which 
it  is  not  possible  to  see  or  to  appreciate  — the 
negative  evil,  the  evil  of  privation  ; that  is  to 
say,  the  non-existence  of  the  useful  amend- 
ments which  would  have  been  offered,  if 
leisure  for  reflection  had  been  afforded  by  a 
previous  knowledge  of  the  whole  motion. 

We  have  made  one  step.  The  motion  being 
read,  its  author  ought  to  be  allowed  the  right 
of  p’’«-audience.  It  cannot  be  presumed  that 
any  other  person  can  present  the  reasons  for 
it,  with  more  advantage  than  himself. 

It  is  evident  that  no  person  ought  to  be 
heard  against  a motion,  before  some  one  has 
spoken  for  it.  For  if  there  be  no  argument 
to  be  produced  in  its  favour,  the  combating 
the  motion  is  loss  of  time.  The  arguments 
for,  ought  to  appear  first,  that  those  who  op- 
pose them  may  have  a fixed  point  of  attack, 
and  not  wander  into  vague  conjectures. 

In  an  assembly  in  which  the  members  sit 
whilst  they  speak,  it  would  be  proper  to  agree 
upon  a word  — for  instance,  dixi  — which 
should  mark  the  close  of  a speech.  This  final 
word  would  prevent  that  species  of  prepa- 
ration, that  indecent  impatience,  which  is 
manifested  in  an  assembly  where  those  who 
wish  to  speak,  watch  all  the  accidental  pauses 
of  the  speaker,  and  do  not  wait  till  he  has 
finished  before  they  begin. 

If  the  member  stand  up  whilst  he  speaks, 
the  end  of  his  discourse  will  be  marked  by 
his  sitting  down  ; and  this  gesture  will  more 
certainly  reach  the  eye,  than  a word  reaches 
the  ear.  The  above  rule  would  therefore  be 
more  necessary  in  an  assembly  in  which  the 
members  sit  whilst  speaking,  than  in  one  in 
which  they  stand;  but  it  would  be  useful 
everywhere,  as  a means  of  preserving  the 
speaker  from  the  fear  of  interruptions,  and  of 
conducting  the  debate  with  more  propriety. 

In  a large  assembhj,  the  person  speaking 
ought  to  stand.  In  this  attitude,  his  lungs 
have  more  force,  and  his  voice  is  more  free  — 


he  exercises  a greater  ascendency  over  the 
auditory  — he  more  readily  perceives  the  im- 
pression he  produces.  But  this  ought  not  to 
be  made  an  absolute  rule,  because  it  is  not 
possible  to  fix  the  limits  between  a large  and 
small  assembly  : besides,  there  are  infirm  per- 
sons who  have  sulficient  strength  for  speak- 
ing, who  are  not  able  long  to  remain  standing. 
A wounded  officer  ought  not  to  be  deprived 
of  the  right  of  speaking  for  his  country.  The 
last  brilliant  efforts  of  his  eloquence  were  ut- 
tered by  Lord  Chatham,  when  be  was  feeble 
and  languishing,  and  almost  obliged  to  lie  upon 
his  seat. 

§ 2.  Of  free  and  strict  Debate. 

There  ought  to  be  two  kinds  of  debate:  in 
one,  replies  should  be  allowed  ; in  the  other, 
not.  'I'he  first  of  these  I should  call  free, 
every  member  being  allowed  to  speak  as  often 
as  he  pleases ; the  second  I should  call  strict, 
every  member,  with  a single  exception,  which 
will  be  shortly  noticed,  being  allowed  to  speak 
only  once. 

The  strict  method  may  perhaps  be  neces- 
sary in  large  assemblies,  where  there  are  many 
who  wish  to  speak.  It  becomes  necessary, 
upon  the  principle  of  equality,  to  secure  to 
each  member  the  right  of  being  heard  ; there 
would  be  a kind  of  injustice  in  allowing  any 
one  to  speak  twice,  whilst  there  were  others 
who  had  not  once  been  heard.  If,  then,  there 
be  a superfluity  of  speakers  — that  is  to  say, 
more  than  can  be  conveniently  heard,  consis- 
tently with  the  speedy  progress  of  busiiress  — 
the  exclusion  of  replies  becomes  a necessary 
law. 

But  still  the  free  method  possesses  great 
advantages.  In  an  argument  between  two 
persons,  the  discussion  is  better  followed -- 
the  reasoning  is  more  connected,  than  when 
many  persons  are  engaged.  Each  reply  tends 
to  increase  the  information  received,  and  to 
fortify  the  impression  made.  The  debate  be- 
comes animated  and  more  interesting  : each 
one  lends  liis  attention  to  the  argument  — 
endeavours  to  understand  it,  and  to  foresee  the 
reply  it  will  call  forth  : no  movement  is  either 
lost  or  retrograde  — every  step  taken  leads  on 
to  the  conclusion.  'Ibis  interest  is  either 
weakened  or  disappointed  whenever  a new 
speaker  interferes  to  disturb  the  thread  of 
the  debate,  and  to  throw  in  altogether  dif- 
ferent  ideas.  Hence,  the  first  feeling  of  men, 
their  natural  instinct,  is  altogether  in  favour 
of  this  manner  of  debating  between  two  par- 
ties  who  alternately  speak  pro  and  con. 

In  the  British  parliament,  both  these  me- 
thods are  employed:  the  one  when  the  as- 
sembly is  said  to  meet  as  the  house — the  other 
when  it  meets  in  committee.  Wheti  the  house 
is  assembled,  the  rule  of  speaking  only  once 
is  strictly  observed.  In  committee,  it  is  the 
custom  to  allow  of  replies ; and  the  discussion 
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is  frequently  confined  to  a small  number  of 
individuals  who  have  paid  particular  attention 
to  the  question.  At  all  times  this  is  rather  an 
indulgence  than  a rule  ; and  thus  it  ought  to 
be,  for  there  are  some  obstinate  speakers  who 
will  never  have  done ; and  replies  have  this 
inconvenience,  that  they  often  lead  to  perso- 
nalities, which  might  make  the  debate  dege- 
nerate into  bitter  and  fruitless  contentions. 

In  allowing  the  liberty  of  replies,  you  ex- 
pose the  debates  to  a duration  incompatible 
with  the  transaction  of  business.  This  is  the 
strongest  objection  against  them.  But  first, 
the  cases  in  which  prompt  decisions  are  ne- 
cessary do  not  often  arise  in  a legislative  as- 
sembly ; and  in  such  cases  it  is  always  master 
of  its  own  rules,  and  always  at  liberty  to  act 
according  to  circumstances. 

Secondly,  Can  any  time  be  considered  as 
lost,  which  has  been  occupied  in  bona  fide  dis- 
cussion, how  long  soever  that  discussion  may 
have  been  ? Is  rapidity  the  principal  object? 
Ought  we  to  avoid  a few  moments  of  weari- 
ness, at  the  risk  of  many  hours  of  repentance  ? 
Excess  of  examination  need  not  be  feared  : 
bad  laws  are  rather  the  results  of  inattention 
and  precipitation.  The  general  rule  ought  to 
be,  to  reject  nothing  which  may  enlighten  the 
assembly : but  how  can  it  be  decided  before- 
hand, that  an  individual  who  wishes  to  speak 
has  nothing  useful  to  say  ? 

In  conclusion,  it  is  doubtful  whether  the 
admission  of  replies  would  prolong  discus- 
sions. When  a question  is  quite  clear — when 
the  two  parties  find  that  their  opposition  is 
irremediable,  the  debate  has  reached  its  na- 
tural conclusion,  and  every  one  will  be  de- 
sirous of  seeing  it  finished.  Now,  the  liberty 
of  reply  has  a direct  tendency  to  lead  the 
discussion  to  this  point.  Two  antagonists, 
engaged  upon  a question  for  which  they  have 
made  preparation,  will  reply  to  each  other 
with  more  strictness  — they  will  go  at  once  to 
the  point  without  losing  time  in  set  phrases, 
exordiums,  and  apologies,  as  is  done  by  each 
new  orator,  that  he  may  give  to  his  arguments 
the  polish  and  ornaments  of  speech. 

After  all,  the  free  method  does  not  neces- 
sarily deprive  any  individual  of  the  opportu- 
nity of  speaking:  it  only  retards  the  moment 
at  which  he  obtains  it.  It  is  a simple  trans- 
position of  time,  which  takes  nothing  from 
equality. 

After  this  exposition  of  the  reasons  for  and 
against  these  methods,  every  assembly  must 
decide,  according  to  circumstances,  whether 
it  will  be  proper  to  admit  the  one  or  the  other 
of  these  forms  of  debate. 

But  even  when  replies  are  not  permitted, 
an  exception  should  always  be  made  in  favour 
of  the  author  of  the  motion.  He  who  opens 
the  debate,  should  be  allowed  to  speak  last  in 
rrpb/.  He  may  naturally  be  presumed  to  be 
best  acquainted  with  the  strong  and  weak 


[Ch.  XL 

points  of  his  cause  , and  if  he  were  not  allowed 
the  right  of  reply,  objections  to  which  he  only 
could  reply,  miyht  impose  upon  the  assembly. 
In  the  British  parliament,  this  last  reply  is 
frequently  that  which  attracts  the  most  at- 
tention. In  this  the  speaker  concentrates  all 
his  strength,  and  brings  it  to  bear  upon  the 
essential  points  which  ought  to  determine  the 
j udgment.  “ Videndum  prcecipue  utrique  parti 
ubi  sit  rei  summa.  JVam  fere  accidit.  ut  in 
causis  mulla  dicantur,  de  paucis  judicetur."* 

§ 3.  Of  three  Debates  upon  every  proposed 
law.] 

The  general  rule  in  the  English  parliament 
is,  that  every  bill  shall  be  debated  three  times 
upon  different  days,  and  these  days  oftentimes 
distant  from  each  other.  These  are  called 
the  three  readings  of  the  bill.  The  bill  may 
be  thrown  out  on  the  first,  the  second,  or 
the  third  reading  ; but  it  is  not  passed  till  it 
has  been  read  three  times. 

This  is  not  all.  Between  the  second  and 
third  reading,  the  bill  is  discussed  in  a emn- 
mittee  of  the  whole  House 

This  general  committee  (which  is  spoken 
of  elsewhere)  admits  of  forms  of  discussion 
more  free  than  those  allowed  in  the  regular 
debates.  A chairman  is  chosen  for  the  oc- 
casion ; — the  details  of  the  measure  are  dis- 
cussed ; — the  same  persons  are  permitted  to 
speak  several  times  upon  the  same  subject; 
and  the  discussion  is  thus  generally  carried 
on  by  the  individuals  who  possess  the  great- 
est knowledge  of  the  particular  question. 

With  regard  to  the  three  readings.  The 
first  is  almost  confined  to  the  introduction  of 
the  hill,  and  general  observations  upon  it ; — 
the  second  is  a debate  upon  its  principles ; — • 
the  third  regards  it  as  a whole,  the  terms  of 
which  have  been  considered  and  settled. 

The  advantages  of  these  reiterated  debates 
are  — 1.  Maturity  in  the  deliberations,  arising 
from  the  opportunities  given  to  a great  num- 
ber of  persons,  of  speaking  upon  different 
days,  after  they  have  profited  by  the  informa- 
tion which  discussion  has  elicited  ; 2.  Oppor- 
tunity afforded  to  the  public,  to  make  itself 
heard  — and  to  the  members,  to  consult  en- 
lightened persons  out  of  doors ; 3.  Prevention 
of  the  efifects  of  eloquence,  by  which  an  ora- 
tor might  obtain  votes  upon  a sudden  impulse ; 
4.  Protection  to  the  minority  of  the  assembly, 
by  securing  to  it  different  periods  at  which  to 
state  its  opinions  ; 5.  Opportunity  for  mem- 
bers absent  during  the  first  debate,  to  attend 
when  they  perceive  that  their  presence  may 
influence  the  fate  of  the  bill. 

Every  one  knows  by  experience,  that  the 

• Quint.  V.  13. 

f In  this  chapter  I have  attempted  to  supply 
a subject  omitted  by  Mr.  Bentham,  who  makes 
frequent  allusions  to  these  reiterated  debates,  but 
who  lias  not  treated  of  them  expressly — Dumont. 
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strongest  reasons  alleged  by  two  parties  can- 
not be  estimated  at  their  true  value  the  first 
time  of  hearing : they  make  either  too  much 
or  too  little  impression  ; — too  much,  if  they 
are  developed  with  all  the  seduction  of  au- 
thority and  eloquence  — too  little,  if  they 
are  opposed  by  violent  passions,  interests,  or 
prejudices.  After  an  interval  of  a few  days, 
the  mind  becomes  calm  — public  opinion  lias 
time  to  act  — the  effect  of  mere  eloquence 
ceases  to  operate  — reason  resumes  its  sway. 
Very  different  views  are  often  brought  to  the 
second  debate,  from  those  which  were  suc- 
cessful on  the  first, — and  the  two  parties 
approach  each  other  with  arguments  matured 
by  reflection  and  communication  with  the 
public. 

Parties  appear  to  have  a necessary  exist- 
ence. If  a single  dehate  decide  the  adoption 
of  a law,  each  party  has  an  extreme  interest 
in  employing  all  its  means  to  secure  the  vic- 
tory of  the  day  — and  great  heat  and  animo- 
sity are  produced  by  the  debate.  But  when 
it  is  known  that  a first  victory  is  not  suffi- 
cient— that  the  struggle  must  be  renewed  a 
second  and  a third  time  with  the  same  anta- 
gonists, — strength  is  reserved  — it  is  tem- 
pered, that  it  may  not  injure  the  cause  in 
which  it  is  employed  ; no  one  dares  to  take 
an  unlawful  advantage,  because  this  would 
be  to  supply  arms  to  his  adversaries  ; — and 
the  party  in  the  minority,  which  gradually 
sees  that  its  ultimate  defeat  approaches,  gives 
way  to  it  with  the  more  moderation,  inas- 
much as  it  has  been  allowed  every  opportunity 
of  preventing  it. 

In  the  British  parliament,  independently 
of  the  three  readings  which  are  necessary, 
there  are  many  other  occasions  in  which  it  is 
possible  to  renew  the  debate  during  thepro- 
gress  of  a bill — the  technical  term  which 
comprises  all  the  stages  through  which  it 
roust  pass  before  its  completion.  It  must, 
as  I have  already  said,  be  committed — and  it 
may  be  recommitted.  It  must  be  engrossed, 
that  is,  written  on  parchment,  to  become  the 
authentic  text.  It  ought  at  last  to  be  trans- 
mitted to  the  House  of  Lords,  and  it  may  be 
sent  back  again  to  the  Commons.  Each  of 
these  stages  are  passed  upon  motion  by  a 
member,  and  each  motion  may  become  the 
occasion  of  a new  dehate.  The  opposition 
very  rarely  makes  use  of  these  different  means 
for  retarding  the  progress  of  a bill ; but  they 
are  held  in  reserve  for  extraordinary  oc- 
casions, when  delay  may  produce  important 
results. 

It  may  be  objected,  that  this  plan  occa- 
sions great  delays,  and  that  circumstances  may 
imperiously  require  that  a law  should  be 
passed  with  rapidity.  To  this  it  may  be  re- 
plied, that  in  cases  of  necessity  the  Houses  of 
P.irliament  can  suspend  their  usual  orders, 
and  that  a bill  may  be  made  to  pass  through 
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all  its  stages  in  both  bouses  in  one  day.  An 
example  of  this  kind  occurred,  if  1 am  not 
mistaken,  during  the  mutiny  at  the  Nore  in 
1797 ; but  such  extreme  measures  arise  from 
urgent  necessity,  which  overcomes  all  oppo- 
sition. 

Those  who  consider  the  slowness  of  these 
forms  as  objectionable,  do  not  perceive  that 
their  objection  is  directed  against  reflection 
— against  that  information  which  is  often  the 
fruit  of  time  and  study.  There  may  be  re- 
petitions ; but  a reasonable  conviction  is  not 
attained  at  once.  The  best  argument  re- 
quires to  be  presented  at  different  times,  and 
under  many  aspects.  It  is  by  these  means 
that  it  becomes  adapted  to  different  minds, 
and  is  deposited  in  the  memory.  Those  men 
who  are  persuaded  by  a word,  are  lost  as 
easily  as  they  are  gained.  Allow  of  obstinacy 
in  debate,  and  there  will  result  from  it  per- 
severance in  conduct.  In  France,  the  terrible 
decrees  of  urgency,  the  decrees  for  closing  the 
discussion,  may  well  be  remembered  with 
dread  : they  were  formed  for  the  subjugation 
of  the  minority  — for  the  purpose  of  stifling- 
arguments  which  were  dreaded.  The  more 
susceptible  a people  are  of  excitement  and 
of  being  led  astray,  so  much  the  more  ought 
they  to  place  themselves  under  the  protec- 
tion of  forms  which  impose  the  necessity  of 
reflection,  and  prevent  surprises. 

A more  direct  answer  may  be  given  to  this 
objection  on  the  ground  of  delay  ; — Three 
debates  necessarily  require  intervals,  but  they 
do  not  tend  to  render  the  discussion  hmger 
upon  the  whole  — they  have  rather  a contrary 
effect.  Indeed,  these  three  debates  have  dif- 
ferent objects,  and  divide  the  deliberations 
in  the  most  suitable  manner.  In  the  first, 
the  question  is.  Shall  the  subject-matter  be 
considered  at  all  ? If  its  consideration  be 
refused,  there  is  a great  saving  of  time,  be- 
cause no  one  has  been  engaged  in  the  consi- 
deration of  the  details.  At  the  second  read- 
ing, the  question  is.  Shall  the  principle  of 
the  bill  introduced  be  adopted  ? If  its  prin- 
ciple be  admitted,  it  is  then  taken  into  con- 
sideration in  committee,  and  each  clause  is 
considered  by  itself,  and  amendments,  if  ne- 
cessary, proposed  in  it : when  the  whole  has 
been  thus  considered,  the  bill  is  reported  to 
the  house. 

At  the  time  appointed,  the  project  of  the 
law,  as  thus  prepared,  undergoes  a third 
debate  : the  whole  of  its  parts  and  bearings 
being  thoroughly  understood,  all  are  pre- 
pared to  consider  it  in  its  principles  and  de- 
tails; whilst  those  who  wish  again  to  propose 
their  amendments  can  do  so,  if  they  hope  to 
obtain  the  concurrence  of  the  majority. 

§ 4.  Of  the  exclusion  of  Written  Discourses, 

The  rule  for  the  exclusion  of  written  dis- 
courses is  strictly  observed  in  tlie  Britisa 
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parliament.  It  ought  to  be  so  in  all  deli- 
berative assemblies.* 

“ The  principal  inconvenience  of  written 
discourses  consists  in  their  want  of  connexion 
— they  have  no  relation  to  one  another. 

“ It  is  easily  perceived  that  a political  as- 
sembly is  not  a society  of  academicians  ; that 
the  principal  advantage  of  a national  senate, 
and  of  public  discussion,  arises  from  that 
activity  of  mind,  from  that  energy  of  feeling, 
from  that  abundance  of  resources,  which 
results  from  a large  assembly  of  enlightened 
men  who  animate  and  excite  each  other,  who 
attack  without  sparing  each  other,  and  who, 
feeling  themselves  pressed  by  all  the  forces 
of  their  antagonists,  display  in  their  defence 
powers  which  were  before  unknown  to  them- 
selves. 

“ Attention  is  like  the  mirror,  which  con- 
centrates the  rays  of  the  sun  into  one  focus, 
and  produces  increase  both  of  heat  and  light ; 
blit  attention  cannot  be  sustained  except  by 
connected  discourse,  and  the  kind  of  drama- 
tic interest  which  results  from  it.  When 
attention  is  excited,  nothing  passes  without 
examination  : every  truth  tells  — every  error 
provokes  refutation;  a fortunate  word,  a hap- 
py expression,  is  more  effective  than  a long 
speech;  — and  as  these  weapons  cannot  be 
wielded  in  debate  except  by  the  cleverest 
men,  the  assembly  is  spared  from  ennui,  and 
Saves  its  time.  There  is  nothing  useful  in 
the  plan  of  reading,  except  it  be  to  procure 
for  mediocrity  the  consolations  of  self-love, 
at  the  expense  of  the  public  good. 

“ Will  it  be  said,  that  these  prepared  dis- 
courses will  commonly  have  greater  maturity, 
greater  depth  ? — that  the  assembly  by  this 
means  is  less  exposed  to  hear  dangerous  and 
ill-considered  opinions  ? The  effect  is  pre- 
cisely opposite.  It  requires  longer  prepara- 
tion and  deeper  meditation  to  be  able  to  speak 
extempore  than  to  write  at  leisure.  To  have 
completely  mastered  his  subject  — to  have 
studied  it  under  all  its  aspects  — to  have  fore- 
seen all  objections  — to  be  ready  to  answer 
every  one  : such  are  the  conditions  necessary 
for  a public  speaker.  But  what  ordinary  man 
is  not  able  to  write  upon  a given  subject  any 
mimber  of  pages?  One  person  employs  writ- 
ing for  the  purpose  of  facilitating  meditation, 
to  relieve  his  memory,  to  prevent  the  fatigue 
of  retaining  a series  of  ideas  ; another  writes, 
that  he  may  dismiss  from  his  mind  what  he 
has  committed  to  paper.  It  may  therefore 
easily  happen,  that  a man  does  not  under- 
stand the  subject  upon  which  he  has  written  ; 
but  he  must  always  understand  his  subject, 
if  he  will  speak  well  upon  it. 

“ If  all  those  who  have  exhibited  the  ta- 

• Bentham  does  not  appear  to  have  discussed 
the  above  topic.  The  paragraphs  which  follow 
have  been  extracted  from  “ La  Courrier  de  Pro- 
vence, No.  65.”  — Dumont. 
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lent  of  speaking  in  the  National  Assembly, 
had  been  asked  why  they  were  reduced  to  the 
reading  of  memoirs  upon  difficult  and  com. 
plicated  subjects,  they  would  have  accused 
the  shortness  of  the  time,  the  premature 
questions,  the  number  and  variety  of  the  sub- 
jects : but  they  would  thus  have  confirmed 
the  opinion,  that  the  plan  of  written  dis- 
courses is  bad  in  itself.  It  will  never  form 
powerful  minds  in  a political  assembly  : it 
favours  idleness  of  thought,  and,  like  the 
habit  of  being  carried,  produces  torpor  and 
indolence. 

“ In  England,  as  elsewhere,  the  distin- 
guished talent  for  public  speaking  is  concen- 
tered among  a small  number  of  individuals; 
but  the  plan  of  reading  is  not  tolerated  there, 
which  multiplies  speeches  without  multiply- 
ing ideas.  Does  it  appear  that  there  is  any 
want  of  arguments  in  their  discussion  ? — is 
there  less  vigour  among  their  political  com- 
batants? As  soon  as  the  defender  of  amotion 
ceases  to  speak,  does  not  the  opjiosite  party 
furnish  an  orator,  who  seeks,  by  his  opposite 
arguments,  to  efface  the  impression  which 
the  first  has  made.” 

Those  who  do  not  possess  the  talent  of 
public  speaking,  may  communicate  facts  and 
arguments  to  the  habitual  speakers.  This 
is  the  best  method  of  making  them  useful. 
These  communications  — these  contrilmtions 
of  ideas,  continually  take  place  in  the  British 
parliament. f 

§ 5.  Other  rules  relative  to  Dehate. 

The  rules  we  are  about  to  exhiliit  are  not 
of  the  same  importance  as  the  preceding,  but 
they  all  tend  to  prevent  inconveniences,  and 
to  produce  a better  debate.  The  former  were 
dictated  by  necessity,  these  by  prudence. 

1.  Address  the  president,  and  not  the  as- 
sembly in  general. 

This  custom,  constantly  followed  in  the 
House  of  Commons,  is  well  adapted  to  a nu- 
merous assembly,  it  gives  those  who  speak  a 
fixed  point  of  direction,  and  a common  centre 
for  all  the  speeches. 

It  is  also  natural  that  each  should  address 
himself  to  the  individual  who  is  officially  to 
judge  if  he  wander  from  the  question,  or  if 
he  tall  into  any  irregularity  prohibited  by  the 
rules  of  the  assembly. 

A speech  addressed  to  the  president  of  the 
assembly  will  be  more  grave  and  temperate, 

■f  They  occurred  even  in  the  National  Assem- 
bly. I have  often  seen  M.de  Mirabeau,  in  go- 
ing to  the  tribune,  and  even  in  the  tribune  itself, 
receive  notes,  which  he  has  glanced  at  without 
interrupting  his  speech,  and  which  he  has  some- 
times* interwoven  with  the  greatest  art  into  tht 
train  of  his  discourse.  A wit  once  coropaied  him 
to  those  mountebanks,  who  cut  a ribbon  in  pieces, 
chew  it  for  a moment,  and  then^ull  the  ribbon 
in  one  length  out  of  their  mouth  again.  — Du- 
mont, 
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than  if  it  were  addressed  to  the  whole  as- 
sembly. An  excited  individual  addressing 
himself  to  an  impartial  magistrate,  to  a re- 
spected president,  will  feel  the  necessity  of 
measuring  his  expressions,  and  repressing  the 
movements  of  his  indignation  and  wrath. 

If  the  members  speak  directly  to  each  other, 
the  discussion  will  more  easily  degenerate  into 
personalities. 

There  is  no  custom  more  useful  in  a poli- 
tical assembly,  than  that  of  treating  the  pre- 
sident with  deference  and  respect ; and  there 
is  nothing  more  likely  to  form  this  habit,  than 
the  considering  him  as  the  centre  of  the  de- 
liberations — as  the  assembly  personified. 

2.  Avoid  designating  the  members  of  the 
assembly  by  their  proper  names. 

This  rule,  strictly  followed  in  the  House 
of  Commons,  renders  it  necessary  to  recur 
to  circumlocutions  in  designating  a member  : 
" The  Honourable  Member  onmy  right  f ov  “ on 
my  left" — “ the  Gentleman  in  the  blue  ribbon" 
— “ the  Noble  Lord  " — “ my  LearnedFriend," 
&c.  Most  of  these  expressions  are  polite, 
without  being  insipid.  The  proper  names 
would  often  be  accompanied  with  a catalogue 
of  complimentary  epithets,  of  which  w^e  may 
see  many  examples  in  the  speeches  of  Cicero 
pronounced  in  the  Roman  Senate : but  the 
real  inconvenience  is,  that  the  mention  of  the 
name  in  debate  is  a stronger  appeal  to  self- 
love  than  every  other  designation.  It  is  less 
offensive  to  say,  “ the  honourable  member 
who  spoke  last  has  fallen  into  a gross  mistake,” 
than  to  call  him  by  bis  name ; it  is  as  though 
an  abstraction  were  made  of  the  individual, 
that  he  might  be  considered  only  in  his  poli- 
tical character.  The  observation  of  this  rule 
is  troublesome  ; and  when  the  debaters  are 
warm,  it  requires  an  effort  to  submit  to  it; — 
but  this  very  circumstance  proves  that  it  is 
necessary. 

3.  Never  impute  bad  motives. 

This  also  is  an  absolute  rule  in  British  de- 
bate. You  are  at  liberty  to  impute  ignorance 
to  a previous  speaker  — to  tell  him  of  his  mis- 
takes, his  false  representations  of  facts  — but 
not  to  say  one  word  inculpating  his  motives. 
Direct  your  energy  against  the  mischievous 
effects  of  his  opinions,  or  the  measures  he 
supports;  show  that  they  are  fatal  — that 
they  tend  to  establish  tyranny  or  anarchy;  but 
never  suppose  that  he  foresaw  or  designed 
these  consequences. 

This  rule  is  strictly  founded  on  justice ; 
for  if  it  be  difficult  always  to  know  our  own 
true  and  secret  motives,  there  is  much  more 
temerity  in  pretending  to  develope  those  of 
others  ;« — and  from  our  own  experience  we 
ought  to  know  how  easy  it  is  to  be  deceived 
in  this  respect.  The  reserve  which  this  rule 
imposes,  is  useful  to  all.  It  is  favourable  to 
the  freedom  of  opinion.  In  political  debate 
as  in  war,  you  ought  not  to  emfdoy  any  means 
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which  you  would  wish  should  not  be  em- 
ployed  against  you. 

But  this  maxim  is  especially  conformable 
with  prudence.  Is  your  antagonist  in  error? 
— he  may  receive  the  truth  you  skilfully  pre- 
sent to  him : but  if  you  impugn  his  motives, 
you  offend  him  — you  provoke  him  — you  do 
not  leave  him  the  quiet  necessary  for  listen- 
ing to  you  with  attention  : he  becomes  op- 
posed to  you : the  fire  communicates  from 
one  to  another  — his  friends  make  common 
cause  with  him,  and  oftentimes  resentments, 
which  are  prolonged  heyond  the  debates,  carry 
into  political  opposition  all  the  asperity  of  per- 
sonal quarrels.  It  is  not  enough  to  exclude 
personalities;  it  also  is  proper  to  proscril  e 
all  violent  and  bitter  expressions ; it  is  proper 
to  proscribe  them  as  signs  of  awkwardness, 
still  more  than  as  traits  of  passion. 

All  w'ho  have  watched  political  assem- 
blies know  that  improper  expi  essions  are  the 
sources  of  the  most  tumultuous  incidents  and 
of  the  most  obstinate  wanderings.* 

4.  Never  mention  the  wishes  of  the  sovereign 
or  the  executive  power. 

This  wish  in  itself  proves  nothing  in  regard 
to  the  fitness  or  unfitness  of  the  measure: 
it  can  have  no  good  effect,  and  can  only  be 
productive  of  evil. 

The  admission  of  this  instrument  would 
be  incompatible  with  the  liberty  of  the  as- 
sembly,  not  only  upon  the  particular  occasion 
but  upon  every  other;  for  if  it  may  be  alleged 
at  one  time,  it  will  be  alleged  at  all  times ; 
and  if  the  least  value  be  granted  to  a consi- 
deration of  this  nature,  the  power  of  the 
assembly  is  reduced  to  nothing : there  is 
substituted  for  its  will,  the  will  of  a su- 
perior. 

If  this  wish,  when  announced  by  one  party, 
should  be  disputed  or  condemned  by  another 
party,  it  would  follow  that  tlie  head  of  the 
executive  power  would  become  the  personal 
object  of  the  debates  — that  its  dignity  would 
be  compromised  ; and  there  would  result  a 
most  fatal  species  of  discord  — that  which  leads 
on  to  civil  war. 

This  rule  has  been  long  established  and 
strictly  followed  in  the  parliamentary  debates. 
I'he  king’s  speech  at  the  opening  of  the  ses- 

• Mr.  Fox,  the  most  distinguislied  orator  of 
England,  who  attacked  his  adversaries  with  .so 
close  a logic,  carried  to  the  highest  pitch  tl'.e  art 
of  avoiding  everything  which  might  irritate  them. 
In  his  most  animated'  moments,  when  he- was  a.s 
it  were  borne  onward  by  the  torrent  of  his  ideas, 
always  master  of  himself,  he  was  never  wanting 
in  the  most  scrupulous  regard  to  politenes.s.  It  is 
true,  that  this  nappy  quality  was  in  him  less  a 
secret  of  the  art  of  oratory,  than  the  effects  of  the 
benevolence  of  his  character  — modest  ainid.st  its 
superiority,,  and  generous  in  its  strength.  St  il, 
however,  no  man  ever  expressed  himself  iiiore 
courageously,  or  less  ceremoniously.  I^esmots 
allaient"  as  says  Montaigne,  ‘‘  ou  allait  la 
' pensle," 
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fiion  only  contains  general  recommendations; 
and  besides  this,  it  is  only  considered  as  an 
act  of  the  minister.  It  is  therefore  freely 
discussed  without  mention  of  the  king,  and 
the  opposition  attack  it  as  they  do  any  other 
ministerial  measure. 

5.  Never  quote  any  justificatory  piece,  or 
means  of  proof,  which  has  not  been  presented 
to  the  assembly  in  consequence  of  a motion 
made  to  that  effect. 

Omnis  denionstratio  ex  prcecognitis  et  prce- 
concessis. 

This  rule  is  founded  upon  two  manifest 
reasons : — 

1.  To  secure  the  authenticity  of  the  mat- 
ter which  is  taken  as  a foundation  for  the 
decision. 

2.  To  give  every  member  an  opportunity 
of  being  acquainted  with  it,  and  informed  of 
the  use  which  it  is  desired  to  make  of  it. 

In  consequence  of  neglecting  this  rule,  the 
highest  bodies  in  the  state  in  France  have 
sometimes  fallen  into  errors  with  which  the 
lowest  official  persons  cannot  be  reproached  in 
England.  The  parliament  of  Paris,  in  its 
famous  remonstrances  of  the  16th  and  24th 
July  1787,  enumerated  Charles  V.  and  Henry 
IV.  among  the  kings  who  had  assembled  the 
States- General,  which  is  not  true  either  of 
the  one  or  the  other.* 

How  often  has  the  National  Assembly 
passed  decrees  upon  mere  hearsay  — upon 
facts  said  to  be  of  public  notoriety ! — without 
thinking  that  there  is  nothing  more  deceitful 
than  popular  rumour,  and  that  the  more  widely 
a fact  was  known,  so  much  the  more  easily 
might  proof  be  collected  of  it. 

The  legislative  assembly  transmitted  ar- 
ticles of  accusation  against  M.  de  Lessart  to 
the  high  national  court,  which  contained  only 
vague  and  declamatory  imputations,  without 
stating  a single  fact,  and  without  having  heard 
the  accused,  f 

• This  fact  is  drawn  from  L’Histoire  du  Gou- 
vernement  Franfois,  p.  147. 

-|-  Every  nation  has  its  weakness  and  its  ende- 
mic imperfections ; and  the  greater  the  empire 
they  have  obtained,  the  greater  the  importance 
of  knowing  and  guarding  against  them.  Of  all 
the  faults  with  which  French  writers  can  be  ac- 
cused, inexactitude  is  the  most  marked — the 
most  incontestible.  If  the  English  nation  has 
any  decided  advantage  over  its  rival,  it  is  in  the 
quality  opposed  to  this  defect  that  its  cause  should 
be  sought  for. 

An  nistorical  work  without  authorities  would 
be  received  in  England  very  nearly  as  a plea 
without  proofs,  or  as  a romance.  But  in  France, 
a great  number  of  historians  have  considered  it 
unnecessary  to  give  references  to  original  autho- 
rities : the  condition  they  impose  upon  their 
readers  is  to  believe  them  on  their  word.  But  if 
the  author  had  the  original  documents  before  him, 
why  did  he  not  cite  tnem  ? Is  it  more  difficult  to 
matte  a reference  than  an  extract  ? What  reliance 
can  be  placed  upon  his  judgment,  if  he  have  not 
felt  that  the  confidence  he  demanded  depends 
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6.  Do  not  permit  any  motion  which  has  been 
rejected,  to  be  presented  afresh  during  the  same 
session,  or  before  an  interval  [of  three  months.^ 

This  rule  has  for  its  object  the  repression 
of  the  obstinacy  of  parties,  which  would  ne- 
ver leave  off  repeating  questions  which  had 
been  already  decided  against  them,  either  from 
a hope  of  thereby  keeping  up  the  zeal  of  their 
partisans,  or  from  a desire  to  embarrass  the 
operations  of  the  assembly. 

This  rule  can  oidy  be  strictly  applied  to 
motions  which  are  identical.  A party  will 
never  allow  itself  to  be  restricted  by  the  pro- 
hibition to  reproduce  its  motion.  If  it  see 
any  chance  of  success,  it  will  not  fail  to  pre- 
sent it  again  under  a new  form. 

It  is,  however,  alw'ays  well  to  insert  this 
article  in  the  regulations.  It  will  follow  from 
it  in  ordinary  cases,  that  a motion  once  reject- 
ed will  not  reappear  in  the  same  session. 

A rule  which  should  permit  the  definitive 
rejection  of  motions  without  return,  would 
be  the  greatest  possible  attaci  upon  liberty: 
it  would  be  to  seek  to  enchain  one’s  self  or 
one's  successors. 

§ 6.  Of  the  Election  of  Debaters. 

I proceed  to  point  out  a mode  of  reducing 
the  number  of  orators,  in  an  assembly  too 
numerous  to  allow  the  right  of  discussion  to 
all. 

It  w'oiild,  however,  only  be  applicable  to 
democratic  constitutions ; for  with  good  re- 
gulations, six  hundred  persons  at  least  might 
exercise  the  right  of  speaking  without  any 
occasion  to  limit  it  to  a certain  number. 

'I'he  most  simple  method  w'ould  be  to  elect 
in  the  first  instance,  twenty-four  orators  by 
name ; 2dly,  To  choose  one  hundred  other 
persons  by  lot,  in  order  to  give  a chance  to 
all  parties;  3dly,  To  permit  each  of  these  to 
waive  his  right  in  favour  of  any  other  mem- 
ber of  the  assembly  at  pleasure.  Those  who 
did  not  possess  the  talent  or  inclination  to 
speak,  would  then  voluntarily  surrender  their 
places  to  such  members  of  their  own  party  as 
seemed  best  fitted  to  fill  them.  But  it  would 
be  proper  to  reserve  for  all  the  members  the 
right  of  making  a motion  — - that  is  to  say,  a 
principal  motion  — and  of  explaining  it. 


upon  this  exactitude  ? And  if  it  arise  either  from 
negligence  or  trifling,  that  he  has  refused  the 
labour  necessary  for  furnishing  his  proofs,  may 
it  not  with  much  stronger  reasoning  be  presumed 
that  he  was  incapable  of  taking  the  pains  neces- 
sary for  acquiring  them  ? 

There  is  a kind  of  maxim  proverbial  in  France, 
that  it  is  proper  to  regard  the  meaning  without 
weighing  the  letters  — without  quarreling  about 
the  words;  — as  if  the  meaning  did  not  depend 
upon  the  words  — as  if  correct  ideas  were  not  pro- 
duced by  correct  words.  This  pretext  is  the  re- 
source of  feeble  and  careless  heads,  which  would 
be  thought  strong  ; for  there  is  no  defect  which 
has  not  attempted  to  employ  itself  as  a mask. 
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OF  AMENDMENTS. 

At  first  sight,  it  would  appear  scarcely 
possible  to  class  amendments,  since  they  may 
embrace  every  modification  which  the  human 
mind  can  conceive  with  respect  to  a given 
motion.  Upon  calling  analysis,  however,  to 
our  assistance,  we  shall  discover  that  this  dif- 
ficulty vanishes. 

All  amendments  are  necessarily  relative 
to  the  choice  of  terms,  or  to  the  mode  of  their 
connexion. 

Amendments  which  relate  to  terms,  can 
only  have  for  their  object  one  or  other  of 
these  three  objects  — to  suppress,  to  add,  or 
to  substitute.  This  last  operation  is  effected 
by  the  union  of  the  two  first. 

Amendments  with  reference  to  the  con- 
nexion of  ideas,  can  only  have  for  their 
object — their  division,  their  union,  or  their 
transposition. 

Does  the  original  proposition  appear  to  me 
too  complicated?  I demand  that  it  be  divided, 
with  the  intention  of  allowing  the  assembly 
the  power  of  rejecting  one  part,  without  re- 
jecting the  other. 

Does  it  appear  proper  that  two  propositions 
which  are  separated  in  the  original  project, 
should  be  considered  together,  or  one  follow- 
ing the  other?  I demand  their  union. 

Amendments  which  consist  in  transposing 
a certain  word  or  phrase  may  have  the  effect 
of  entirely  changing  the  project:  the  word 
(mil/,  for  example,  placed  in  different  situa- 
tions, will  produce  a meaning  totally  diffe- 
rent. 

Amendments  a-e  thus  reduced  to  six  kinds, 
and  are  capable  of  receiving  clear  and  precise 
denominations : — 

C Suppressive. 

Amendment-]  Additive. 

C Substitutive. 

f Divisive. 

Amendment-]  Unitive. 

C Transpositive. 

These  technical  terms  appear  necessary  to 
prevent  the  confounding  of  ideas  which  only 
differ  from  each  other  by  very  slight  shades. 
Things  which  are  not  classified,  and  which 
have  no  pro[»er  names,  are  always  ill  under- 
stood, and  cannot  be  designated  but  by  peri- 
phrases which  are  often  obscure. 

A proper  name  is  a great  assistance  to  the 
understanding,  to  the  memory,  and  to  the 
communication  of  ideas.  The  greatest  diffi- 
culty which  can  be  alleged  against  new  words 
is,  that  they  are  difficult  to  be  understood; 
but  those  derived  from  more  familiar  terms 
are  perfectly  intelligible. 

It  frequently  happens,  that  many  amend- 
ments are  offered  upon  one  motion,  and  even 
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amendments  which  refer  to  a previous  amend- 
ment : this  is  what  is  called  a sub  amendment . 
In  what  order  ought  they  to  be  discussed? 
It  is  very  difficult  to  give  positive  rules  in 
this  respect:  each  party  will  support  the 
importance  of  his  own,  and  seek  to  obtain 
priority.  If  a debate  were  always  necessary 
to  decide  the  matter,  the  principal  question 
would  be  lost  sight  of,  and  the  attention  of 
the  assembly  exhausted  upon  these  acces- 
sories. 

These  contests  may  be  rendered  more  rare 
and  short,  by  laying  down  as  a general  prin- 
ciple, that  amendments  upon  the  connexion 
shall  always  be  taken  into  consideration  first. 
VVhat  is  their  object?  To  place  the  objects 
to  be  discussed  in  the  most  suitable  order : 
but  thisorder,  once  formed,  is  that  which  most 
tends  to  produce  a good  discussion.  Among 
this  class  of  amendments,  the  divisive  ought 
to  have  the  priority.  Complex  questions  are 
the  occasion  of  the  most  obscure  and  obsti- 
nate debates. 

Among  amendments  as  to  the  choice  of 
terms,  it  might  also  be  laid  down  as  a gene- 
ral principle,  that  supjiressive  amendments 
ought  to  have  the  priority  over  the  two 
others  of  the  same  kind.  The  suppression  of 
a single  term  may  remove  the  strongest  ob- 
jections, and  that  which  is  omitted  is  no 
longer  the  subject  of  debate:  on  the  other 
hand,  additive  or  substitutive  amendments 
may  be  productive  of  sub-amendments  of  the 
same  species. 

The  value  of  these  observations  will  only 
be  fully  apprehended  by  those  who  have  had 
experience  in  political  assemblies.  They  will 
be  aware  how  much  confusion  is  produced  by 
multiplied  amendments,  and  how  happy  it 
would  be,  if  without  absolute  ruLs  some 
thread  could  be  found  which  would  lead  out 
of  the  labyrinth 

There  remain  many  more  difficulties  upon 
this  subject.  When  there  are  many  additive 
amendments  in  concurrence,  in  what  order 
should  they  be  submitted  to  the  vote?  Ought 
they  to  be  presented  singly,  or  all  at  once? 
If  they  are  presented  singly,  by  deciding  ac- 
cording to  priority  you  do  not  give  the  others 
an  equal  chance.  It  is  the  same  in  elections. 
If  you  have  to  choose  among  many  candi- 
dates, you  do  not  treat  them  with  equality 
if  you  put  them  to  the  vote  one  after  an- 
other. He  who  is  presented  first,  will  in 
general  have  a great  advantage  ; and  if  he  be 
elected,  the  others  would  be  rejected  with- 
out having  any  chance  of  success.  It  is  pro- 
per, therefore,  to  vote  for  rival  amendments 
after  the  elective  manner.  I see  no  other 
inconvenience  than  the  length  of  the  process. 
It  would  be  proper  always  to  have  recourse 
to  this  in  cases  of  great  importance.  In  ordi- 
nary cases,  it  may  be  allowed  to  the  president 
to  put  amendments  to  the  vote  in  the  order 
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which  appears  to  him  most  suitable,  it  being 
understood,  that  if  ohjection  be  made,  it  be- 
longs to  the  assembly  to  decide. 

It  is  scarcely  necessary  to  say  that  amend- 
ments are  only  trials  which  ought  to  admit 
of  every  possible  variation.  If  the  amendment 
pass,  it  does  not  follow  that  the  clause  a- 
mended  shall  be  adopted.  The  motion,  thus 
modified,  becomes  the  object  of  debate,  and 
may  be  rejected.  That  which  has  been  sup- 
pressed, maybe  re-established:  that  which  has 
Iteen  added,  may  be  struck  out.  Words  may 
be  placed  and  displaced,  as  in  the  corrections 
of  style,  without  deciding  upon  the  value  of 
the  composition,  which  after  this  labour  may 
be  condemned  or  destroyed. 

One  rule  which  ought  to  be  absolute  with 
respect  to  amendments,  is  — not  to  admit  any 
which  are  insidious. 

I call  those  pretended  amendments  insi- 
dious, which,  instead  of  improving  the  mo- 
tion, represent  it  as  ridiculous  or  absurd,  and 
which  cannot  be  adopted  without  making  the 
motion  fall  by  means  of  the  amendment  it- 
self. 

Ridicule  is  useful  for  the  overthrow  of  an 
absurdity  which  does  not  deserve  to  be  se- 
riously attacked ; but  an  epigram  in  the  shape 
of  an  amendment  is  a piece  of  wit  which  is 
unbecoming  the  gravity  and  the  design  of  a 
political  assembly.  To  propose  an  amend- 
ment, is  to  declare  that  one  seeks  to  improve 
the  motion,  that  it  may  become  worthy  of 
approbation : to  propose  an  amendment  which 
renders  the  motion  ridiculous,  is  a species 
of  fraud  and  insult,  resembling  that  particular 
kind  of  impertinence  which  in  society  is 
called  jeermg. 

Besides;  these  insidious  amendments  are 
altogether  useless.  They  cannot  pass  unless 
the  majority  of  the  assembly  be  already  dis- 
posed to  reject  the  motion  itself  It  is  there- 
fore to  go  round  about,  in  order  to  reach  the 
end  which  may  be  attained  by  direct  means. 
You  only  render  necessary  two  operations 
instead  of  one.  You  begin  by  receiving  the 
amendment  which  renders  the  motion  absurd, 
and  then  reject  the  motion  thus  amended. 

Let  us  apply  these  observations  to  the 
celebrated  vote  of  the  House  of  Commons  in 
1782  — a vote  which  served  as  the  founda- 
tion of  a kind  of  revolution  in  the  govern- 
ment : — 

“ It  is  declared,  that  the  influence  of  the 
crown  has  increased,  is  increasing,  and  that 
it  ought  to  be  diminished.” 

Let  us  suppose  that  one  of  the  opponents 
of  the  motion  had  proposed  that  it  be  adopted, 
upon  the  insertion  of  the  word  necessary  be- 
fore influence. 

Here  would  be  an  example  of  the  amend- 
ment insidious ; since  the  insertion  of  this 
word  would  have  rendered  the  motion  con- 
tradictory, and  even  criminal;  and  the  amend- 
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ment  having  been  admitted,  the  motion  ought 
to  be  rejected. 

Another  example : — A motion  having  been 
made  for  tlie  production  of  all  letters  writ- 
ten by  the  Lords  of  the  Admiralty  to  an  offi- 
cer of  marines,  — it  was  proposed  to  add  as  an 
amendment,  the  words  “ which  letters  may 
contain  orders,  or  relate  to  orders  not  exe- 
cuted, and  still  subsisting.”  The  amendment 
having  been  adopted,  the  whole  motion  was 
rejected  without  a division. 

This  mode  of  procedure  united  both  the 
inconveniences  I have  mentioned  : insult  and 
derision  were  its  object  — cunning  and  ter- 
giversation were  its  means.  It  was  entirely 
opposed  to  the  maxim — suaviter  in  modu,Jvr~ 
titer  in  re, 

CHAPTER  XIII. 

OF  DILATORY  MOTIONS,  OR  MOTIONS  OF 
! ADJOURNMENT. 

A motion  made,  and  its  proposer  heard,  it  is 
lawful  for  any  member,  from  this  moment  to 
the  conclusion  of  the  debate,  provided  he  does 
not  interrupt  any  speech,  to  propose  a dilatory 
motion  ; and  this  shall  take  precedence  of  the 
previous  motion. 

There  are  three  kinds  of  dilatory  mo- 
tions : — 

Indefinite  adjournment....  (sine  die.) 

Fixed  adjournment (in  diem.) 

Relative  adjournment (post  quam.) 

I'his  latter  motion  consists  in  proposing  to 
adjourn  till  after  a future  event:  for  example, 
till  after  the  discussion  of  another  motion,  or 
of  some  bill  already  upon  the  order-book  — . 
or  till  after  the  presentation  of  a report, 
which  ought  to  be  made  by  a committee,  &c. 
— or  a communication  from  the  king,  or  ex- 
pected petitions. 

All  these  motions  ought  to  be  permitted, 
in  order  to  secure  to  the  assembly  the  exer- 
cise of  its  will ; which  would  not  be  com- 
pletely free,  if  any  one  of  these  modifications 
were  excluded. 

The  relative  adjournment,  or  post  quam,  is 
necessary  as  a preservative  against  the  danger 
of  coming  to  an  unsuitable  decision  in  the 
absence  of  the  necessary  documents. 

Fixed  adjournment,  or  in  diem,  may  have 
the  same  object,  the  procuring  of  new  docu- 
ments upon  a question  which  does  not  appear 
sufficiently  clear ; or  it  may  be  for  the  pur- 
pose of  arresting  a discussion  which  assumes 
too  lively  and  passionate  a character. 

Precipitation  may  arise  from  two  causes: 
from  ignorance,  when  a judgment  is  formed 
without  the  collection  of  all  the  information 
required — from  passion,  when  there  is  not  the 
necessary  calm  for  considering  the  question 
in  all  its  aspects. 

What  may  happen  to  an  individual,  may 
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happen  to  an  assembly.  The  individual  may 
feel,  that  in  the  actual  conjuncture  he  is  not 
so  sudiciently  master  of  his  passion,  as  to 
form  a prudent  determination,  but  he  may  be 
sufficiently  so,  not  to  form  any  — 

"ttuos  ego.  Sed  motos  prsestat  componore  fluctus." 

Mn.  I.  I3t>. 

“ I would  beat  you,”  said  the  philosopher 
to  his  slave,  “ if  I were  not  angry.” 

This  faculty,  of  doubting  and  suspending 
our  operations,  is  one  of  the  noblest  attri- 
butes of  man. 

These  two  species  of  adjournment  decide 
nothing  as  to  the  merit  of  the  motion:  but 
to  demand  an  indefinite  adjournment,  is  to 
cut  short  the  debate  by  rejecting  the  motion 
itself.  Ordinarily,  the  partisans  of  the  origi- 
nal  motion  will  be  opposed  to  this  adjourn- 
ment, and  they  will  employ  all  the  arguments 
which  they  can  advance  in  its  favour,  in  op- 
position to  the  adjournment.  In  this  case  the 
debate  will  be  less  direct,  but  not  shorter. 
But  it  may  happen  that  they  may  themselves 
favour  the  indefinite  adjournment,  if  they 
judge  by  the  complexion  of  the  debate  that 
the  chances  of  success  are  unfavourable,  and 
that  they  cJin  attempt  their  object  with  more 
success  at  a future  time. 

When  an  indefinite  adjournment  is  adopted, 
it  is  probable  that  the  original  motion  would 
have  been  rejected.  The  prompt  termination 
of  the  debate  is  then  an  economy  of  time. 

CHAPTER  XIV. 

OF  VOTING. 

§ 1.  General  Observations, 

This  subject  is  both  difficult  and  important. 
The  freedom  of  an  assembly  resides  in  the 
expression  of  its  will.  It  is  necessary,  there- 
fore, so  to  proceed,  that  every  one  may  give 
his  vote  in  conformity  with  his  real  wishes, 
and  that  in  the  result  we  may  be  sure  to  have 
obtained  the  general  wish. 

The  processes  of  voting  are  susceptible  of 
divisions  derived  from  many  sources:  — 

1.  Voting  upon  questions,  or  voting  re- 
specting persons.  The  first  takes  place  ivith 
reference  to  the  adoption  or  rejection  of  a 
motion ; the  second  with  reference  to  the 
election  of  a person  to  an  office. 

There  is  no  real  difference  between  these 
two  cases.  To  vote  upon  an  election  is  to 
vote  upon  the  question  whether  a certain 
individual  shall  be  elected  : to  vote  upon  a 
question,  is  to  vote  upon  an  election  whether 
the  project  shall  be  chosen  or  rejected. 

2.  A simple  or  a compound  vote.  The  simple 
vote  occurs  when  the  question  is  so  reduced 
that  it  is  only  necessary  to  say  yes  or  no — such 
• project  shall  be  adopted,  or  shall  not  — such 
person  shall  be  elected  or  shall  not. 

The  compound  vote  occurs,  when  many 
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operations  are  to  be  performed  ; — when  it  is 
necessary  to  decide  among  many  projects,  to 
choose  one  person  from  among  many  candi- 
dates, or  to  nominate  to  many  places. 

With  regard  to  motions,  it  is  proper  to 
reduce  the  question  to  the  simple  form,  in 
which  one  side  may  vote  by  yes,  and  the 
other  side  by  no. 

With  regard  to  elections,  the  compound 
mode  is  often  necessary.  When  a committee 
of  twenty-four  persons  is  to  be  chosen  from 
among  1200,  there  will  be  1200  persons  eli- 
gible for  each  phace,  and  twenty-four  places 
for  each  of  which  it  is  necessary  to  choose  out 
of  1200. 

3.  With  reference  either  to  motions  or 
elections,  the  votes  may  be  given  secretly  or 
openly:  the  secret  mode  is  called  ballot. 

4.  The  mode  employed  for  obtaining  a de- 
cision, may  be  either  dependent  ov  independent 
of  human  will.  Hence  a new  distinction — 
election  by  choice  — election  by  lot. 

5.  In  conclusion,  there  is  also  regular  and 
summary  voting.  In  the  regular  mode,  all  the 
votes  are  counted,  and  the  exact  number  on 
each  side  known  : in  the  summary  mode,  the 
president  puts  the  question,  and  calls  upon 
the  assembly  to  express  its  will  by  sitting 
down  or  rising  up,  or  by  holding  up  the  hand, 
&c. ; the  president  judging  which  party  has 
the  majority,  and  bis  decision  being  valid, 
unless  objected  to. 

§ 2.  Of  open  and  secret  Voting. 

In  general,  it  is  very  desirable  that  the  vo 
ting  should  be  open  rather  than  secret. 

Publicity  is  the  only  means  of  subjecting 
the  voters  to  the  tribunal  of  public  opinion, 
and  of  holding  them  to  their  duty  by  the  re- 
straint of  honour.* 

This  supposes  that  publicity  is  in  accord- 
ance with  the  public  welfare. 

In  general,  this  supposition  is  well  founded. 
The  opinion  formed  by  the  public  is  always 
conformable  to  what  appears  to  be  its  inte- 
rest ; and  in  the  ordinary  course  of  things  it 
sees  its  own  intere.st,  whatever  it  may  be.  It 
is  always  opposed  to  misconduct;  it  always 
respects  the  probity,  the  fidelity,  the  firmness 
of  its  governors  and  judges. 

Still,  however,  the  opinion  of  the  public 
may  be  incorrect,  since  all  the  members  of 
this  tribunal  are  men.  If  there  be  measures 
upon  which  the  wisest  men  are  not  agreed, 
how  is  it  possible  that  the  public  should 
agree,  who  are  not  all  wise?  If  there  be  errors 
in  morals  and  legislation,  which  have  led  the 
noblest  minds  astray,  how  can  the  multitude, 
over  whom  prejudices  have  so  great  an  empire, 
be  secured? 

It  may  therefore  be  said,  that  in  those  cases 
in  which  public  opinion  is  erroneous,  it  is 


• See  Chap.  II.  Of  I’ublicily. 
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desirable  that  the  legislators  should  vote  in 
secret,  that  they  may  be  withdrawn  from  un- 
just censure,  and  rendered  more  free  in  their 
votes. 

This  argument  is  unsound:  for  upon  what 
is  it  founded  ? Upon  the  presumption  that 
the  opinion  of  a small  number  is  more  correct 
than  the  united  opinions  of  a large  number. 
This  may  be  true ; but  a wise  and  modest  man 
w'ill  be  always  unwilling  to  attribute  to  him- 
self this  superiority  over  his  fellows  — to  pre- 
tend to  make  his  opinion  triumph  over  the 
general  opinion.  He  will  choose  rather  to 
submit  his  opinion  to  that  which  generally 
prevails  in  the  nation,  and  especially  will  he 
not  desire  a victory  obtained  by  clandestine 
votes,  of  which  he  knows  the  danger. 

It  follows,  therefore,  that  recognizing  the 
fallibility  of  the  public,  it  is  proper  to  act  as 
though  it  were  infallible ; and  that  we  ought 
never,  under  pretence  of  this  fallibility,  to 
establish  a system  which  would  withdraw  the 
representatives  of  the  public  from  its  influ- 
ence. 

But  may  it  not  be  apprehended  that  this 
publicity  will  render  men  too  feeble  — that  is 
to  say,  disposed  to  sacrifice  their  real  opinions 
to  the  general  opinion  ? No  : this  plan  tends 
in  the  long  run  to  give  greater  strength  and 
elevation  to  their  characters.  Experience  will 
soon  disclose  the  great  difference  between  the 
opinion  which  arises  out  of  a particular  cir- 
cumstance, and  that  which  is  formed  after 
mature  reflection — .between  the  clamour  of  the 
multitude,  which  is  dissipated  in  noise,  and 
the  enlightened  opinion  of  the  wise,  which 
survives  transitory  errors.  Freedom  of  opinion 
conciliates  the  respect  even  of  those  whom 
it  opposes,  and  mental  courage  is  no  less  ho- 
noured in  free  states,  than  military  bravery. 

It  is,  therefore,  in  a correct  knowledge  of 
public  opinion,  that  the  means  must  be  found 
for  resisting  it  when  it  is  considered  ill  found- 
ed : the  appeal  lies  to  itself — as  from  Philip 
misinformed,  to  Philip  correctly  informed.  It 
is  not  always  according  to  public  opinion  that 
an  enlightened  and  virtuous  man  will  decide, 
— but  he  will  presume,  in  consulting  general 
utility,  that  public  opinion  will  take  tbe  same 
course;  and  there  is  no  stronger  moral  proba- 
bility in  a country  where  discussion  is  free. 

Such  are  the  principles  which  may  be  ad- 
vanced for  the  establishment  of  the  general 
rule  with  regard  to  the  publicity  of  voting. 

This  rule  must  be  subject  at  all  times  to 
widely  extended  exceptions. 

The  cases  in  which  publicity  would  be 
dangerous,  are  those  in  which  it  exposes  the 
voters  to  the  influence  of  seductive  motives 
more  powerful  than  the  tutelary  motives  which 
it  furnishes. 

In  judging  whether  a motive  ought  to  be 
referred  to  the  class  of  seductive  or  tutelary 
nnotives,  it  is  necessary  to  examine  whether, 
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in  the  case  in  question,  it  tend  to  produce 
more  good  or  more  evil — whether  it  tend  lo 
favour  the  greatest  or  the  smallest  number. 

If,  for  example,  a noble^nan  be  called  to 
decide  between  his  own  personal  interest  and 
the  interest  of  the  body  of  the  nobility, — the 
motive,  whatever  it  may  be,  which  leads  him 
to  prefer  this  interest  to  his  own,  deserves 
to  be  called  tutelary.  If  this  same  nobleman 
be  called  to  decide  between  the  interest  of 
the  body  of  the  nobility,  and  that  of  the  total 
mass  of  the  citizens, — this  same  motive  loses 
its  tutelary  quality,  and  can  only  be  consi- 
dered  as  a seductive  motive. 

Hence  iesprit  de  corps,  a social  principle, 
when  it  leads  to  the  sacrifice  of  the  interest 
of  the  individual  to  that  of  the  particular 
society,  becomes  antisocial  when  it  leads  to 
the  sacrifice  of  the  great  interests  of  the 
public. 

The  same  observation  is  applicable  to 
friendship.  If  this  motive  lead  me  to  serve 
my  friend  at  the  expense  of  my  own  interest, 
it  is  social  and  tutelary : if  it  lead  me  to 
serve  him  at  the  expense  of  the  general  good, 
the  same  motive  becomes  anti-social  and  s<v 
ductive. 

From  these  considerations,  it  is  proper  to 
add  to  the  general  rule  respecting  publicity, 
a limiting  clause  : — 

Votes  ought  to  be  given  secretly  in  all  cases 
in  which  there  is  more  to  fear  from  the  influ- 
ence of  particular  wills,  than  to  hope  from  the 
influence  of  public  opinion. 

What  are  these  cases?  To  answer  this 
question,  it  is  necessary  to  distinguish  two 
species  of  interest : the  one  factitious  — the 
other  natural. 

Interest  is  purely  factitious  when  the  voter 
has  nothing  to  gain  or  to  lose  in  consequence 
of  his  vote,  except  when  his  vote  is  known. 

Interest  is  natural  when  the  voter  may  lose 
or  gain  in  consequence  of  his  vote,  even  should 
it  remain  unknown. 

For  example,  the  interest  which  results 
from  the  contract  whereby  1 engage  to  sell  my 
vote  to  a stranger,  is  a factitious  interest. 

Secret  voting  destroys  the  influence  of  fac- 
titious interest;  it  has  no  effect  upon  the  in- 
fluence  of  natural  interest. 

Under  the  regime  of  secresy,  the  buyer 
could  have  no  sufficient  security  that  the 
contract  would  be  faithfully  executed  by  the 
seller:  an  individual  may  be  sufficiently  dis- 
honest to  commit  a fraud,  but  not  to  commit 
treason  : the  lesser  crime  is  always  more  pro- 
bable than  the  greater. 

The  system  of  secresy  has  therefore  a use- 
ful tendency  in  those  circumstances  in  which 
publicity  exposes  the  voter  to  the  influence 
of  a particular  interest  opposed  to  the  public 
interest. 

Secresy  is  therefore  in  general  suitable  in 
elections.  Are  the  votes  given  openly? — a* 
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one  can  tell  to  what  extent  friendship,  hope, 
or  fear,  may  take  away  the  freedom  of  voting. 

It  would  be  a great  evil,  if  in  elections,  es- 
pecially popular  elections,  the  effect  of  secresy 
were  to  destroy  all  influence.  This  idea  of 
absolute  independence  in  the  voters  is  absurd. 
Those  whose  situation  does  not  permit  them 
to  acquire  political  knowledge,  have  need  of 
guidance  from  more  enlightened  persons  ; but 
happily  the  secret  mode  of  election  does  not 
diminish  the  influence  of  mind  on  mind ; all 
other  things  being  equal,  the  most  deserving 
individual  in  elective  assemblies  will  have  the 
ascendency  over  the  more  obscure  member  ; — 
the  man  distinguished  by  his  services  will  have 
more  votes  than  he  who  does  not  rise  above 
the  common  level.  The  opulent  proprietor, 
the  employment  of  whose  fortune  presents  a 
spectacle  to  the  observation  of  the  multitude, 
will  be  more  readily  taken  as  a model  for 
imitation,  than  the  individual  who  moves  in 
a narrower  circle.  This  preponderance  of 
the  aristocracy  is  as  natural  as  it  is  just  and 
necessary.  The  advantages  of  wealth  and 
rank  suffice,  in  case  of  equilibrium  in  other 
respects,  to  turn  the  balance  : but  if  the  one 
of  the  candidates  had  exposed  himself  to  pub- 
lic contempt,  whilst  the  other,  rising  from 
obscurity,  had  acquired  the  general  favour, 
the  illusion  would  be  broken  ; — and  if  the 
votes  were  free,  merit  would  be  preferred  te 
fortune. 

It  is  proper  to  observe,  that  the  secret 
mode  does  not  prevent  those  who  desire  it, 
from  making  known  their  sentiments.  A con- 
strained and  universal  secresy  in  elections 
would  be  a bad  measure  : this  servile  silence 
W’ould  be  in  contradiction  to  freedom  of  ac- 
tion. Each  candidate  ought  to  have  his 
friends^ — his  defenders  — to  cause  his  claims 
to  be  duly  estimated  by  the  assembly,  to  dis- 
sipate false  imputations  — in  a word,  to  en- 
lighten the  decision  of  his  judges.  Since  to 
proceed  to  an  election  is  to  proceed  to  try  the 
candidates  with  the  intention  of  bestowing  a 
reward,  — to  exclude  previous  viva  voce  dis- 
cussion, is  to  decide  the  cause  of  the  candi- 
dates and  that  of  the  public,  w ithout  allowing 
the  interested  parties  an  opportunity  of  being 
heard. 

It  is  true  that  these  public  debates  — these 
manifestations  of  party  — may  sometimes,  in 
popular  elections,  produce  a tumultuous  fer- 
ment ; but  this  is  a small  evil,  compared  with 
that  of  restraining  the  expression  of  the  public 
feeling.  It  is  by  this  freedom  that  the  people 
are  interested  in  persons  and  things,  and  that 
the  firmest  bonds  are  formed  between  the 
electors  and  the  elected.  Even  in  England, 
where  these  periods  rarely  return,  the  fear 
of  this  species  of  popular  assize  exercises  a 
niarked  influence  over  those  who  devote  them- 
selves to  the  career  of  politics. 

V\ilh  this  mixture  of  publicity,  secret  vo- 
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ting  appears  to  me,  then,  most  suitable  fa 
elections  ; that  is  to  say,  the  most  suited  to 
prevent  venality,  and  to  secure  the  indepen- 
deuce  of  the  electors.  In  political  matters,  I 
do  not  see  any  other  case  in  which  it  can  be 
recommended  as  a general  rule.  But  it  is  pro- 
per to  observe  here,  that  a nation  may  find 
itself  in  particular  circumstances,  which  will 
demand  the  same  system  upon  other  points. 
It  may  be,  for  example,  that  at  the  period  when 
secret  suffrages  w'ere  introduced  at  Home  the 
change  was  desirable.  Cicero  thought  other- 
wise. 

The  adoption,  how’cver,  ot  one  of  these 
methods,  does  not  exclude  the  other.  There 
are  cases  in  which  it  is  advantageous  to  com- 
bine them,  by  making  them  follow  upon  the 
same  question.  The  result  of  these  tw'O  ope- 
rations, whether  they  coincide  or  whether 
they  differ,  wmuld  always  furnish  very  in- 
structive indications. 

I find  a very  singular  example  in  the  latter 
days  of  Poland,  when  she  made  a last  and 
generous  effort  to  withdraw  herself  from  the 
dominant  influence  of  Russia. 

The  permanent  Council,  the  depositary  of 
the  executive  power,  exerci.sed  the  supreme 
power  during  the  interval  of  the  Diets  ; this 
Council,  intimidated  or  corrupted,  was  only 
the  instrument  of4he  will  of  Russia.  It  was 
proposed  to  raise  an  army  to  cause  the  terri- 
tory to  be  respected,  — it  was  proposed  to 
place  this  army  under  the  orders  of  a com- 
mission, independent  of  this  Council.  On 
the  ISth  October  1788,  they  voted  upon  this 
proposition  : — publicly  collected,  the  votes 
showed  a majority  of  80  against  60  for  the 
negative.  The  secret  vote  reduced  this  ma- 
jority to  7.* 

Oil  the  3d  of  November,  the  same  propo- 
sition was  discussed  again  : — the  open  vote 
gave  for  the  independence  of  the  commission 
1 14,  against  it  148  ; but  the  secret  vote  turned 
the  majority  on  the  other  side  — for  the  in- 
dependence  140,  against  it  122.  Thus,  among 
262  votes,  this  change  of  method  had  made  a 
difference  of  o2.f 

When  secret  voting  is  established,  it  ought 
only  to  be  when  circumstances  render  a hid- 
den influence  suspected  ; and  even  then,  it 
is  proper  that  it  should  be  preceded  by  open 
voting.  Publicity  ought  to  be  the  ordinary 
plan. 

Secresy  ought  only  to  be  admitted  as  a 
kind  of  appeal.  To  demand  a ballot,  is  to  ap- 
peal from  the  apparent  to  the  real  wish  of  the 
assembly. 

To  fake  the  opposite  direction — that  is  to 
say,  to  proceed  from  secret  voting  to  open 
voting — would  be  wrong.  The  natural  order 
is  to  pass  from  the  false,  or  what  is  suspected 


* C'ourrier  de  Tfiiirope,  22d  'So:. 

+ Gaiette  de  Leiile,  5th  Dcc.-mbtr  17Wt. 

A a 


370 


ESSAY  ON  POLITICAL  TACTICS. 


to  be  false,  to  the  true.  The  real  wish  once 
ascertained,  what  good  purpose  would  be 
served  by  taking  another  vote,  which  would 
not  he  the  real  vote  if  it  differed  from  the 
former  ? 

That  these  two  methods  may  have  their 
highest  effect,  they  ought  to  be  carried  to  the 
i'ghest  possible  pitch.  In  secret  voting,  the 
secresy  cannot  be  too  profound:  in  public 
voting,  the  publicity  can  never  be  too  great. 
The  most  detrimental  arrangement  would  be 
that  of  demi-puhlicity  — as  if  the  votes  should 
Be  known  to  the  assembly,  and  should  remain 
anknown  to  the  public.  Individuals  would 
thus  be  exposed,  in  all  their  votes,  to  every 
seductive  influence,  and  would  be  withdrawn 
from  the  principal  tutelary  influences.  This 
is  the  system  which  it  would  be  proper  to 
establish,  if  we  would  secure  punishment  to 
probity,  and  reward  to  prevarication. 

In  governments  in  which  there  are  pub- 
lic assemblies,  acting  in  conjunction  with  a 
powerful  monarch  whose  influence  is  feared, 
it  has  been  thought  that  the  secret  mode 
ought  to  be  the  ordinary  plan,  that  the  mem- 
bers might  be  withdrawn  from  the  factitious 
interest  which  the  monarch  might  create  by 
his  threats  or  his  rewards. 

If  the  monarch  can  act  upon  the  assembly 
by  means  of  force,  imprisonments,  or  deposi- 
tions,— security  does  not  exist — liberty  is  but 
a name.  The  intimidated  members  would 
find  in  secret  voting  an  asylum  against  pub- 
lic opinion. 

In  relation  to  the  modes  of  seduction,  those 
which  are  public  may  be  arrested  by  laws  ex- 
cluding from  the  assembly  those  individuals 
who  hold  certain  employments  at  the  nomi- 
nation of  the  sovereign. 

With  regard  to  clandestine  favours,  or  what 
may  be  called  corruption,  — the  danger  can 
never  be  equal,  in  a numerous  assembly,  to 
the  grand  antiseptic  effect  of  publicity.  The 
number  of  persons  who  could  be  reduced  to 
dependence  by  such  means  will  never  be  large  : 
the  majority  will  be  restrained  by  the  dread 
of  shame;  a still  larger  number  by  the  fear 
of  being  removed  in  an  assembly  liable  to 
change. 

Should  a sovereign  grant  perpetual  fa- 
vours,— he  would  most  frequently  purchase 
ingratitude.  Should  he  grant  his  favours  pe- 
riodically, — these  secret  negotiations  would 
be  too  disgraceful  and  perilous  to  be  frequent. 
Does  one  kind  of  honour  enjoin  the  observa- 
tion of  a clandestine  bargain  ? — another  kind 
of  honour  directs  the  breach  of  it,  at  least  in 
the  case  when  it  cannot  be  observed  without 
openly  offending  public  opinion. 

§ 3.  Of  summary  and  distinct  Voting. 

Every  numerous  political  assembly  which 
has  many  operations  to  perform,  has  soon  been 
led,  by  the  necessity  of  economizing  time,  to 
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ascertain  its  votes  in  a summary  manner  — . 
contenting  itself  with  knowing  them  by  ap- 
proximation in  cases  in  which  the  result  is 
manifest,  or  in  which  it  is  not  of  importance 
to  ascertain  the  respective  numbers  with  pre- 
cision. This  is  the  case  with  regard  to  the 
greater  number  of  motions  relative  to  current 
affairs. 

It  is  better  to  takes  the  votes  by  a visible 
sign,  rather  than  by  acclamation,  especially 
if  the  assembly  be  numerous ; the  sense  of 
sight  is  a more  correct  judge  than  that  of 
hearing.  The  raised  hands,  or  the  persons 
standing  up,  are  always  distinct : voices  are 
more  easily  mistaken.  Are  the  proportions 
doubtful  ? — the  operation  by  standing  up  and 
sitting  down  may  be  repeated  or  prolonged 
without  inconvenience  : prolonged  or  reiter- 
ated exclamations  would  be  equally  ridiculous 
and  inconveiuent. 

Besides,  the  voice  is  a deceptive  witness: 
strength  of  lungs  or  party  feeling  may  give 
to  a small  number  an  apparent  majority,  or 
at  least  render  the  result  more  often  doubt- 
ful, and  distinct  voting  necessary. 

Acclamations  ought  to  be  avoided  for  an- 
other reason  ; they  have  a contagious  qua- 
lity, which  tends  to  inflame  the  mind,  and  to 
produce  quarrels.  In  matters  which  excite  a 
lively  interest  in  the  parties,  they  are  a sort 
of  war-cry. 

The  plan  of  rising  and  sitting  down  dis- 
covers the  voters  — the  plan  of  acclamation 
hides  them  in  a crowd  : it  may  be  employed 
for  stifling  all  opposition,  for  oppressing  li- 
berty, and  causing  falsehood  to  triumph. 

Indeed,  to  say  that  anything  has  passed  by 
acclamation,  is  to  wish  to  make  it  be  believed 
that  it  has  passed  unanimously ; but  if  this 
unanimity  were  real,  more  would  be  gained 
by  proving  it  by  distinct  voting. 

The  votes  should  not  be  taken  successively, 
but  all  at  once,  as  far  as  it  is  possible. 

Reference  is  here  made  to  those  cases  in 
which  the  votes  are  taken  openly.  This  mode 
of  taking  the  votes  simultaneously  is  not  only 
recommended  as  summary  — it  is  also  recom- 
mended as  tending  to  weaken  the  influence 
of  party  and  authority,  at  least  in  those  cases 
in  which  there  has  been  no  pre-concerted  ar- 
rangement. 

Distinct  or  regular  voting  is  that  in  which 
all  the  votes  are  taken  and  counted  : — this 
operation  is  called  dividing  the  assembly. 

It  may  be  effected  by  various  methods:  by 
lists,  upon  which  each  member  inscribes  his 
vote — or  by  counters — or  by  a simple  change 
of  place  on  the  part  of  the  voters.  The  choice 
depends  on  circumstances,  or  the  nature  of 
the  assemblies.  Precautions  ought  to  be 
taken  against  all  possible  frauds,  either  on 
the  part  of  the  voters,  lest  they  should  give 
many  votes ; or  on  that  of  the  scrutineers,  lest 
they  should  falsify  the  votes. 
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Each  member  ought  to  have  the  right  of 
demanding  it  by  a simple  formula  delivered 
to  the  president,  — I require  the  division* 
For  it  is  not  proper  to  deprive  any  member 
of  the  right  of  knowing  whether  the  decision 
be  really  conformable  to  the  wish  of  the 
assembly,  or  of  that  of  appealing  to  public 
opinion,  by  making  known  those  who  vote 
for  or  against  a measure. 

He  who  demands  a division  can  only  have 
the  one  or  other  of  two  objects  in  view.  Is 
the  disproportion  manifest?  — he  desires  to 
make  known  the  relative  force  of  the  two 
parties — or  he  wishes  to  subject  the  voters  to 
the  law  of  publicity.  In  this  case,  it  is  a 
species  of  appeal  to  the  people  against  the 
decision  of  the  majority  — or,  to  speak  more 
strictly,  it  is  a demonstration  of  the  votes. 

If  this  privilege  were  abused  by  the  fre- 
quency of  divisions  for  slightly  important 
objects,  it  might  be  remedied  by  requiring 
the  concurrence  of  a certain  number  of  indi- 
viduals in  a requisition  for  distinct  voting. 
But  such  an  abuse  is  scarcely  probable.  One 
individual  would  not  often  desire  to  divide 
the  assembly  solely  to  show  that  he  alone  was 
opposed  to  all  the  rest. 

The  mode  used  in  the  House  of  Commons 
appears  to  me  liable  to  several  inconveni- 
ences. 

All  business  is  suspended — the  assembly  is 
in  a state  of  confusion,  whilst  the  account 
is  taken  of  the  votes  of  those  who  leave  the 
House,  and  of  those  who  remain.  This  tu- 
multuous movement  of  paities,  and  this  in- 
terruption, which  often  last  half  an  hour,  has 
none  of  the  dignity  which  ought  to  charac- 
terize a legislative  assembly. 

But  this  is  the  least  evil.  As  this  de- 
rangement is  agreeable  to  no  one,  a regular 
division  is  often  foregone  in  order  to  prevent 
the  inconvenience ; and  as  it  is  particularly 
disagreea  lie  to  those  who  are  subjected  to 
temporary  expulsion,  it  is  often  a subject  of 
controversy  to  determine  upon  whom  the  in- 
convenience ought  to  fall.  For  determining 
this  controversy,  a rule  has  been  required  : 
but  this  rule  itself  has  furnished  a crop  of 
the  most  abstruse  metaphysical  questions  : a 
volume  might  be  filled  with  the  difficulties 

• The  form  used  in  the  House  of  Commons  is 
not  .so  simple,  nor  so  conformable  to  truth.  The 
Speaker  declares  the  majority  in  favour  of  the 
ayes — The  ayes  have  it.  It  is  necessary,  in  order 
to  divide  the  House,  that  a member  of  the  other 
party  should  deny  the  truth  of  this  report,  and 
say,  The  noes  have  it,  even  in  the  case  when  he 
may  be  found  voting  alone  in  opposition  to 
hundreds.  I am  well  aware  that  this  assertion, 
founded  upon  ancient  usage,  is  neither  under- 
stood as  giving  the  lie  to  the  Speaker,  nor  as 
expressing  the  opinion  of  him  who  makes  it. 
But  wherein  consists  the  propriety  or  utility  of 
a legislative  assembly  employing  a form  which, 
beside  other  inconveniences,  is  everywhere  else 
an  indecorum  and  a lie? 


371 

which  have  arisen  from  this  branch  of  parlia- 
mentary jurisprudence.  This  great  assembly 
has  been  occupied  in  discussing  points  alto- 
gether as  clear  in  themselves  as  the  famous 
question  of  the  schoolmen : Utrum  chimeera 
hombilans  in  vacuo  posset  comedere  secundas 
intentiones.'^ 

These  useless  creations  of  science  have  for 
their  common  effect  the  restraint  of  liberty 
and  the  concealment  of  truth.  The  majority 
of  individuals  recoil  with  affright  from  the 
aspect  of  this  labyrinth,  and  allow  themselves 
implicitly  to  be  led  by  those  who  are  willing 
to  purchase,  at  the  price  of  a dry  and  dis- 
gustful study,  the  privilege  of  domination. 
Here,  as  elsewhere,  mystery  opens  the  door 
to  imposture. 

To  create  the  world  out  of  nothing  was 
the  work  of  divine  power:  to  create  a science 
out  of  nothing,  and  for  nothing,  has  often 
been  the  employment  of  human  folly. 

From  a train  of  these  subtleties,  one  cir- 
cumstance still  more  extraordinary  has  arisen 
in  English  voting  : it  is,  that  a member  may 
be  forced  to  vote  against  his  will,  and  that 
the  legislative  assembly  should  commit  an 
act  of  falsehood.  If  the  members  have,  from 
inattention  or  any  other  circumstance,  ne- 
glected to  go  out  before  the  door  is  shut,  it 
is  no  longer  at  their  option  to  vote  as  they 
wish  — they  are  counted  as  voting  with  those 
who  remain  in  the  House,  although  it  be 
known  that  their  vote  is  contrary  to  their 
known  and  avowed  inclination.  — Hatsell, 
Edit.  1818,  II.  19o. 

This  mode  of  voting  is. an  ancient  custom, 
established  when  printing-was  not  invented, 
and  when  the  art  of  writing  was  not  com- 
mon. In  ancient  Rome,  the  Senate  voted 
nearly  in  the  same  manner  : — “ Manibus  pe~ 
dibusque  descendo  in  sen  tent  iam  veslram.”^ 

1 shall  only  say  one  word  concerning  the 
French  practice  — it  has  been  spoken  of  else- 
where. In  the  National  Assembly,  the  sum- 
mary mode  takes  place  hy  sitdni/  and  standing. 
The  regular  mode  takes  place  by  calling  over 
the  names — a method  so  long,  so  fatiguing,  so 


+ The  general  rule  which  has  served  as  the 
foundation  of  all  this  ridiculous  science  is,  “ That 
those  that  give  their  votes  for  the  preservation  of 
the  orders  of  the  House,  should  stay  in;  and 
those  that  give  their  votes  otherwise,  to  the  in- 
troducing of  any  new  matter,  or  any  alteration, 
should  go  out.” — Journals  of  the  House  of 
Commons.  10th  December  1040;  Hatsell,  Edit. 
1010.  II.  107. 

+ The  inutility  of  this  form  is  clearly  shown 
by  the  circumstance,  that  when  the  same  indivi- 
duals in  the  same  number  call  their  assembly  a 
committee  of  the-  whole  House,  this  expulsion 
does  not  take  place.  In  this  case,  they  have  dis- 
covered that  tile  two  sides  of  the  IIou.se  ate  as 
sufficient  to  mark  the  separation  of  the  two  par- 
ties, as  two  different  rooms.  It  may  perhaps 
happen  in  the  long  run,  that  they  will  profit  by 
this  discovery. 
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little  favourable  to  individual  independence, 
that  one  is  almost  tempted  to  believe  that 
the  g'overninf'  |)arty  has  preserved  it  as  a 
means  of  intimidating  the  weak.  It  is  true, 
that  silence  is  imposed  u[)on  the  galleries  — 
that  signs  of  appi  obation  or  disapprobation  are 
prohibited:  but  the  sovereign  people  often 
mutiny  against  these  prohibitions. 

In  regular  voting,  every  member  ought  to 
be  required  to  give  his  vote.  This  obliga- 
tion is  founded  upon  the  nature  of  his  office, 
as  we  iiave  seen  more  in  detail  in  treating  of 
absence.  He  cannot,  as  appears  to  me,  neglect 
this  duty,  except  from  indifference,  pusillani- 
mity, or  corruption. 

'*  No,”  says  a wise  man,  “ I shall  not  vote 
because  I am  not  sufficiently  enlightened  upon 
the  question  : 1 am  equally  afraid  of  error  in 
ileclaring  iny.«elf  tor  or  against.” 

Intiecision  is  a possilile  state.  The  mind  is 
as  susceptible  of  this  modification  as  of  the 
two  otliers.  To  require  an  attirinative  or  ne- 
gative answer  from  a man  who  is  in  doubt, 
is  to  substitute  constraint  for  liberty — is  to 
oblige  him  to  tell  a lie.  'I'he  ancient  Romans, 
in  penal  matters,  had  seized  the  distinction 
of  these  three  states  of  the  mind,  and  had 
found  formulas  for  their  expression:  ahsolvo — 
caiiilemno — non  liquet.  Tlie  jurisconsults  and 
l(‘gislators,  who  have  drawn  so  many  absurd 
and  atrocious  laws  from  Roman  jurisfirudence, 
have  never  thought  of  adojiting  this  sim- 
ple arrangement  — this  religious  homage  to 
truth. 

I propose,  therefore,  anew  form  of  voting. 
There  have  hitherto  been  only  two  lists,  or 
two  ballots  — the  one  for  the  m/e.s,  the  other 
for  the  noes ; I would  establish  a third,  for 
the  neuters. 

Hut  it  may  be  asked,  why  require  a man 
to  vote,  whilst  he  is  permitted  to  give  a vote 
which  will  have  effect  neither  on  the  one 
side  nor  the  other  ? 

It  is  replied,  that  a neuter  vote  subjects 
the  individual  who  gives  it  to  the  judgment 
of  public  opinion.  By  abstaining  from  voting, 
he  may  escape  observation,  or  he  may  excuse 
himself  upon  divers  grounds.  But  admit  a 
neuter  vote  in  a case  in  which  the  public  in- 
terest is  manifest,  the  voter  cannot  withdraw 
himself  from  censure  — it  will  exhibit  either 
his  crime  or  his  incapacity  in  as  clear  a man- 
ner as  if  he  had  decidedly  taken  the  wrong 
side. 

In  cases  which  admit  of  honest  doubts,  the 
number  of  neuter  votes  would  serve  to  en- 
lighten the  assembly,  by  showing  that  its  de- 
liberations had  not  yet  reached  maturity.* 

• It  would  seem  that  this  form,  very  applicable 
to  facts,  is  less  so  to  the  makinq  of  lutes.  Me 
wlio  is  undecided  ought  to  be  for  the  negative, 
for  he  sees  no  sufficLiu  reason  for  making  the 
law. 


CHAPTER  XV. 

OF  CO.MMITTEES. 

§ 1.  Of  Sneciul  Committees. 

The  more  numerous  an  assembly  is,  the  less 
is  it  fitted  for  certain  labours.  By  dividing 
itself  into  committees,  it  multiplies  itself — 
it  resolves  itself  into  many  parts,  each  one 
of  wliich  is  better  calculated  to  attain  a cer- 
tain object  th:in  the  whole  body  would  be. 

Each  commitli-e  may  be  engaged  with  a 
different  matter.  The  labour  is  distributed  — 
progress  isaccelerated  — a degree  of  attention 
may  be  given  to  all  the  details  of  each  new 
project,  of  which  a large  assembly  would  he 
incapable.  This  formation  of  committees,  oc 
bureaux,  is  absolutely  necessary  for  the  col- 
lection of  documents — for  engaging  in  those 
preparatory  researches  which  require  that  a 

great  number  of  persons  should  he  heard 

for  the  verification  of  accounts,  — &c.  &c. 

It  is  tliere  frequently  that  the  preparation 
of  a law  is  completed  — a species  of  labour 
for  which  a large  assembly  is  very  ill  adapted, 

! and  which,  if  attempted  in  such  an  aseemhly, 
would  he  attended  with  a considerable  loss  of 
time. 

Ought  these  committees  to  he  named  for 
the  whole  session,  or  upon  each  occasion 
The  correct  answer  will  depend  upon  the 
circumstances  and  the  object  in  view.  In- 
matters  of  finance,  of  commerce,  of  political 
economy,  there  will  he  in  a [lermanent  com- 
mittee greater  coherency  in  their  proceedings, 
more  experience  and  special  knowledge. 

Occasional  committees  have  the  advantage 
of  being  composed  of  members  who,  having 
made  the  object  in  question  their  particular 
study,  maybe  considered  as  better  acquainted 
with  it ; and  who,  as  they  are  only  charge!/ 
with  a single  operation,  may  give  more  ap- 
plication to  it,  that  they  may  better  justify 
the  choice  of  the  assembly. 

The  great  dilliculty  lies  in  the  manner  of 
naming  committees.  The  best  mode,  perhaps, 
would  be  to  begin  by  a free  nomination  — 
each  member  being  allowed  to  name  a certain 
individual  as  a candidate,  and  from  this  list 
to  make  nomination  according  to  the  relative 
majority  of  suffrages. 

If  doubtful,  rcait,  — is  more  applicable  to  mat- 
ters of  legislation  tnan  to  any  others. 

Shouhl  the  neuters  be  the  greater  number, 
what  ought  to  be  done?  Ought  not  indecision  in 
this  case  to  have  the  force  of  a negative  ? 

In  a general  committee,  the  ncit/er  vote  might 
he  admitted  for  the  purpose  of  better  judging 
whether  the  deliberation  ought  to  be  continu-'d 
or  adjourned  : but  it  is  not  necessary:  the  motion 
for  adjournment  supplies  its  place.  All  wlimare 
undecided  have  only  to  support  it,  in  order  to 
obtain  leisure  for  the  acquisition  of  new  inforraa* 
tion. 
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But  whatever  may  be  the  merit  of  these 
committees,  it  is  not  proper  that  the  assembly 
should  so  far  rely  upon  them,  as  to  dispense 
with  any  one  of  its  opportunities  of  debate. 
By  so  doing,  it  would  lie  in  danger  of  insen- 
sibly transferring  the  power  of  the  whole 
body  to  a small  body  of  individuals,  naturally 
exposed  to  secret  influences. 

§ 2.  Of  Committees  o f the  ivhole  House. 

In  relation  to  all  legislative  measures,  the 
two  Houses  of  Parliament  are  accustomed  to 
resolve  themselves  into  Committees  of  the 
whole  House,  that  there  measures  may  be 
discussed  more  freely  than  in  the  course  of  a 
regular  debate.  The  following  are  the  points 
of  difference  between  these  two  methods  : — 


IN  THE  HOeSE. 

1 . The  motion  or  bill  is 
considered  as  a whole. 

2.  A member  can  only 
siic.'ik  once,  except  for  pur- 
poses of  e.xplan.ation. 

3.  The  Speaker  is  the 
president  in  the  House. 

4.  Each  motion  requires 
to  be  seconded. 

.■).  Upon  a ilivi-sion,  one 
of  the  parties  remains  in 
the  House,  the  other  goes 
into  the  lobliy.* 

6.  The  motion  may  be 
avoided,  by  moving  the 
previous  question. 


IN  COMMITTEE. 

1.  The  motion  or  bill  is 
considered  article  by  ar- 
ticle. 

2.  Upon  each  art  i cle  each 
menibor  may  speak  as  of- 
ten as  he  ple.ases. 

3.  The  Committee  has 
its  own  president,  chosen 
for  the  occasion. 

4.  A motion  does  not  re- 
quire to  be  seconded. 

6.  Upon  a division,  the 
two  parties  go  to  different 
sides  of  the  House. 

6.  The  previous  question 
is  nut  adinl-sible. 


Some  of  these  distinctions  appear  useful ; 
others  are  altogether  arbitrary  : — 

1.  It  is  highly  proper  that  bills  and  motions 
composed  of  a series  of  articles,  should  under- 
go two  different  discussions  — first  as  a whole, 
and  afterwards  article  by  article.  This  sub- 
ject has  already  been  considered  in  Chapter 
XI.  § 3,  “ Of  three  Debates." 

2.  It  is  highly  proper,  that  upon  important 
subjects  there  should  be  two  forms  of  de- 
bate : the  strict  debate,  in  which  each  mem- 
ber may  speak,  but  speak  only  once  — and  the 
free  debate,  in  which  he  has  the  liberty  of 
replying. 

3.  With  regard  to  the  change  of  the  pre- 
sident, the  inconveniences  of  allowing  the 
president  of  the  assembly  to  take  part  in  its 
discussions  have  been  elsewhere  pointed  out : 
he  is  a judge,  and  as  a judge  ought  not  to  be 
exposed  to  the  danger  of  being  infected  with 
party  spirit. 


• Upon  a division,  both  parties  now  leave  the 
House.  — Edj 


CHAPTER  XVI. 

OF  FORMULAS. 

Formulas  are  models  of  what  ought  to  be 
said  upon  each  occasion  by  the  individual  to 
whom  it  is  prescribed  that  he  should  express 
himself  in  a certain  manner.  It  can  scarcely 
be  determined  beforehand,  how  many  for- 
mulas an  assembly  may  require  : they  will  be 
many  or  few,  according  to  the  number  of  the 
meiabers,  and  according  to  the  nature  of  its 
powers. 

It  is  proper,  for  example,  that  the  presi- 
dent  always  take  the  votes  in  the  same  man- 
ner, emj)loying  the  same  expressions  — that 
the  members  make  use  of  the  same  terms  in 
presenting  their  motions,  in  requiring  the 
exercise  of  any  of  their  rights, — &c.  fcc. 

Everything  unnecessary  in  such  formulas 
is  pernicious.  Clearness  brevity:  — such 
are  the  essential  qualities : to  attempt  to 
ornament  them  at  the  expense  of  precision, 
is  to  disfigure  them. 

Formulas  not  only  save  words  : they  have 
a superior  utility  — they  prevent  variations 
which  may  have  a concealed  object  — and, 
above  all,  they  prevent  disputes. 

In  England,  the  royal  sanction  is  always 
expressed  by  the  same  words : LeRoi  le  veut; 
and  if  he  reject  a bill,  the  formula  of  refusal 
is  equally  determined  : Le  Roi  s'avisera. 

Judicial  formulas  have  too  often  merited 
the  reproach  which  has  been  almost  every- 
where throwm  upon  them,  of  being  at  the 
same  time  vague  and  prolix  — of  sinning  by 
omission  aitd  by  excess. 

Their  prolixity  is  easily  accounted  for  in 
all  cases  in  which  lawyers  have  been  able  to 
find,  in  the  multiplication  of  words,  a pretext 
for  their  services,  and  the  increase  of  their 
price.  And  when  the  spirit  of  revenue  has 
becit  introduced  into  procedure,  and  a traffic 
has  been  made  of  words,  increase  of  length 
has  been  given  to  the  formulas,  that  more 
profit  might  be  derived  from  them. 

It  has  in  certain  cases  been  thought  right 
to  proportion  the  number  of  words  to  the 
importance  of  the  subject.  To  dismiss  a grave 
matter  in  two  or  three  words,  it  has  been 
considered,  w'as  not  to  form  a sufficiently  high 
idea  of  it  — not  to  treat  it  with  a sufficient 
dignity.  This  is  the  error  of  a little  mind. 
The  most  sublime  thoughts  are  often  expressed 
l)v  c single  word. 
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The  substance  of  this  treatise,  drawn  up  from  the  most  unfinished  of  all  Mr.  Bentham’s 
Manuscripts,  has  already  been  published  in  French  by  M.  Dumont ; and  considering  the 
very  extensive  diffusion  of  that  tongue,  the  present  work,  but  for  one  consideration,  might 
seem  almost  superfluous. 

The  original  papers  contain  many  applications  of  the  writer’s  principles  to  British  insti- 
tutions, and  British  interests  ; which,  with  a view  to  continental  circulation,  have  been 
judiciously  omitted  by  M.  Dumont. 

To  the  English  reader,  the  matter  thus  omitted  cannot  but  be  highly  important  and  in- 
structive, With  the  view  of  enabling  him  to  supply  the  deficiency,  and  to  obtain  separately 
a treatise  of  general  importance,  which  in  the  French  work  has  somewhat  unfortunately 
been  appended  to  one  of  more  limited  interest,  — namely,  that  on  the  mode  of  conducting 
business  in  Legislative  Assemblies,  — the  Editor  has  made  the  present  attempt. 

To  have  done  justice  to  the  original  matter,  the  whole  ought  to  have  been  re-written  : 
this,  the  Editor’s  other  pursuits  did  not  allow  him  leisure  to  accomplish,  and  he  has  been 
able  to  do  little  more  than  arrange  the  papers,  and  strike  out  what  was  redundant.  In 
preparing  the  work  for  the  press,  Mr.  Bentham  has  had  no  share  ; — for  whatever,  therefore, 
may  be  esteemed  defective  in  the  matter,  or  objectionable  in  the  manner,  the  Editor  is 
solely  responsible.  Still,  he  tliought  it  better  that  the  work  should  appear,  even  in  its 
present  shape,  than  not  a[>pear  at  all ; and  having  devoted  to  it  such  portion  of  his  time  as 
could  be  spared  from  the  intervals  of  a life  of  labour,  he  hopes  he  shall  not  be  without 
acknowledgment,  from  those  who  are  competent  to  appreciate  the  value  of  whatsoever 
comes  from  the  great  founder  of  the  Science  of  Morals  and  Legislation. 
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• The  original  papers  above  refened  to  having  been  recovered,  they  will  immediately  follow 
he  present  work  in  this  collection. 


CONTENTS 


INTRODUCTION. 

T.  I A Fallacy,  what,  ....  pa(je  379 
II.  Fallarie-s,  by  whom  treated  of  nere- 

tolbre, ib. 

III.  Relation  of  Fallacies  to  vulgar  Er- 

rors,   300 

IV.  Political  Fallacies  the  subject  of  this 

Work, ib. 


V.  Division  or  ClassiHcation  of  Falla- 
cies, .........  301 

VI.  Nomenclature  of  political  Fallacies,  302 

VII.  Contrast  betwe.en  the  present  ^Vork 
and  Hamilton’s  Farliamenlari/ 
Logic, 303 

PART  I. 

FAI.LACIES  OF  AUTHORITV, 

The  subject  of  which  is  Authority  in  various 
shapes ; and  the  object,  to  repress  all  exer- 
cise of  the  reasoning  Faculty 307 

Ch.  I.  1.  Analysis  of  Authority,  ....  300 

2.  Appeal  to  Autliority,  in  what  cases 

fallacious, 301 

Appendix,  containing  examples  of  the 

operation  of  sinister  interest,  . 395 

II.  The  Wisdom  of  our  Ancestors,  or 
Chinese  Argument  — (ad  vere- 
enndiam,) 390 

III.  1.  Fallacy  of  irrevocable  Laws,  {ad 

superslitionem,) 401 

2.  Fallacy  of  V'’ows  or  promissory 

Oaths  — {ad  superslitionem)  . 400 

IV.  No-precedent  Argument  — {ad  vere- 

cundiam,) 410 

V.  1.  Self-assumed  Authority — {adigm- 

rantiam,  ad  verecundiam,)  . 411 

2.  The  Self- trumpeter’s  Fallacy, . . ib. 

VI.  Laudatory  Personalities — {ad  amici- 

tiam,) 412 


Ch.it.  1.  Hobgoblin  Argument,  or.  No  In- 
novation ! — {ad  metum,)  page  418 

2.  Apprehension  of  mischief  from 

change  — what  foundation  it  has 
in  truth, ib. 

3.  Time  the  innovator  - general,  a 

counter  fallacy, 419 

4.  Sinister  interests  in  which  this  fal- 

lacy has  its  source,  . . - . 420 

III.  Fallacy  of  Distrust,  or.  What’s  at  the 

bottom?  — {ad  metum,)  . . . 421 

IV.  Official  Malefactor’s  Screen  _ (ad 

metum) — “ Attack  us,  yon  attack 

Government,” ib. 

V.  Accusation-scarcr’s  Device— (ad  me- 
tum)— “Infamy  must  attach 
somewhere,” 429 

PART  III. 

FALLACIES  OF  DELAY, 

The  subject-matter  of  which  is  Delay  in  va- 
rious shapes ; and  the  object,  to  postpone 
Discussion,  loith  a view  of  eluding  it. 

Cii.  I.  The  Qnietist,  or,  “ No  Complaint,” 


— (ad  qu.ietem,)  ......  430 

II.  Fallacy  of  False  consolation  — (ad 

quietem,) 431 

III.  Procrastinator’s  Argument  — (ad so- 

cordiam.)  “ Wait  a little,  this  is 
not  the  time,” 432 

IV.  Snail’s-pace  Argument  — (ad  socor- 

diam)  — “One  thing  at  a time! 

Not  too  fast ! Slow  and  sure  !”  . 433 


V.  Fallacy  of  artful  Diversion  — (ad  ve- 

cundiam,) 43a 

PART  IV. 


PART  II. 

FALLACIES  OF  DANGER, 

The  subject-matter  of  v.diich  is  Danger  in 
various  shapes  ; and  the  object,  to  repress 
Discussion  altogether,  by  exciting  alarm. 
Chap.  I.  Vituperative  Personalities  — {ad 

odium,) 413 

1.  Imputation  of  bad  de.sign,  . , 414 

2.  Imputation  of  bad  charactei  . 410 

3.  Imputation  of  bad  motive,  . ib. 

4.  Imputation  of  inconsistency,  416 
6.  Imputation  of  suspicious  con- 
nexions— {noscitur  ex  sociis.)  ib. 

6.  Imputation  founded  on  identity 

of  denomination  — {noscitur 
ex  cognomiuibus,)  . . . . ib. 

7.  Cause  of  the  prevalence  of  the 

fallacies  belonging  to  this  class,  417 


FALLACIES  OF  CONFUSION, 

The  object  of  which  is,  to  perplex,  when 
Discussion  can  no  longer  be  avoided. 

Ch.  I.  Question-begging  Appellatives — (ad 

judicium.)  . . . • 436 

II.  Impostor  Terms  — {ad  judicium,)  . 433 

III.  Vague  Generalities  — {ad  judicium,)  440 

1.  Order, 4-11 

2.  Establishment, 442 

3.  Matchless  Constitution,  . . ib- 

4.  Ilalance  of  Pow'er,  ....  44~> 

5.  Glorious  Revolution,  . . . 447 

IV.  Allegorical  Idols  — (ad  imaginatio- 

nem,) 448 

1.  Gov,.nmcnt;  for  members  of 

tl).  governing  body,  . • • m- 

2.  T:  e Liw  ; for  lawyers,  . . ib. 

3.  The  C •urcli  ; for  churchmen,  ib. 


CONTENTS. 


Cii.V.  Sweeping  Classifications' — (arf  judi- 
cium,)   pageAbQ 

1.  Kings  ; crimes  of  Kings,  . . ib. 

2.  Catholics;crueltiesof  Catholics, ib. 
VI.  Sham  Distinctions  — {^ad  judicium,)  451 


1.  Liberty  and  Licentiousness  of 

the  Press,  ......  ib. 

2.  Reform ; temperate  and  intem- 

perate,   452 

VII.  Popular  Corruption  — {ad superbiam)  453 

VIII.  Observations  on  the  seven  preceding 

Fallacies,  . * 455 

IX.  Anti-rat'onal  Fallacies  — {ad  vere- 

cundiam,) 457 

1.  Abuse  of  the  words  Specula- 

tive, Theoretical,  ^c.,  . . 458 

2.  Utopian, 459 

3.  Good  in  theory,  bad  in  prac- 

tice,   ib. 

4.  Too  good  to  be  practicable,  . 480 

X.  Paradoxical  Assertion — {ad  judicium)  462 

1.  Dangerousness  of  the  principle 

of  utility, 463 

2.  Uselessnos  of  classification,  ib. 

3.  Mischievousness  of  simplifi- 

cation,   464 

4.  Disinterestedness  a mark  of 

profligacy, ib. 

5.  How  to  turn  this  fallacy  to 

account, 465 

XI.  Non-causa  pro  causa:  or.  Cause  and 
Obstacle  confounded  — {ad  judi- 
cium,)   466 

1.  Effect,  Good  Government:  — 

obstacle  represented  as  a 
cause,  — the  influence  of  the 
Crown,  467 

2.  Effect,  Good  Government:  — 

obstacle  represented  as  a 


cause,  — station  of  the  Bi- 
shops in  the  House  of  Lords,  ib. 

3.  Effect,  Useful  National  learn- 
ing : — obstacle  stated  as  a 
cause, — system  of  education 


Ch.  XI.  nursued  in  Church-of-En^ 
land  Universities,  ’ papo 
4.  Effect,  National  virtue ; ob- 

stacle represented  as  a cause, 

— opulence  of  the  clergy,  . ib. 

Ch.  XII.  Partiality -preacher’s  Argument 

{ad  judicium)  — “ From  the 
abuse,  argue  not  against  the  use,”  469 

XIII.  The  End  justifies  the  Means  — 

{ad  judicium,) ib 

XIV.  Opposer-general’s  justification  — 

{ad  invidiam.)  “ Not  measures, 
but  men,”  or  “ Not  men,  but 

measures,’  ’ 470 

XV.  Rejection  instead  of  Amendment 

{ad  judicium,) 471 

PART  V. 

Chap.  I,  Characters  common  to  all  these 

Fallacies, 474 

II.  Of  the  Mischief  producible  by 

Fallacies, 475 

III.  Causes  of  the  utterance  of  these 

Fallacies, ib. 

First  cause: — Sinister  Interest, of 
the  operation  of  which  the  party 
affected  by  it  is  conscious,  . . ib. 

IV.  Second  cause : — Interest-begotten 

Prejudice, 477 

V.  Third  cause  ; — Authority-begot- 
ten Prejudice, 478 

VI.  Fourth  cause : — Self-defence  against 

counter-fallacies, 4/9 

VII.  Use  of  these  Fallacies  to  the  ut- 

terers  and  acceptors  of  them,  . 48U 

VIII.  Particular  demand  for  Fallacies 

under  the  English  Constitution,  481 

IX.  The  demand  for  Political  Falla- 
cies : — how  created  by  the  state 

of  interests, 482 

X.  Different  parts  which  may  be 

borne  in  relation  to  Fallacies,  484 

XI.  Uses  of  the  preceding  Exposure,  4<!6 


THE 


BOOK  OF  FALLACIES. 


INTRODUCTION. 


SECTION  I. 

A FALLACY,  WHAT. 

By  the  name  of  fallacy,  it  is  common  to 
designate  any  argument  employed,  or  topic 
suggested,  for  the  purpose,  or  with  a proba- 
bility, of  producing  the  effect  of  deception, 
— of  causing  some  erroneous  opinion  to  be 
entertained  by  any  person  to  whose  mind 
such  argument  may  have  been  presented. 

SECTION  II. 

FALLACIES,  BY  WHOM  TREATED  OF 
HERETOFORE. 

The  earliest  author  extant,  in  whose  works 
any  mention  is  made  on  the  subject  of  falla- 
cies, is  Aristotle ; by  whom,  in  the  course  or 
rather  on  the  occasion  of  his  treatise  on  logic, 
not  only  is  this  subject  started,  but  a list  of 
the  species  of  argument  to  which  this  deno- 
mination is  applicable,  is  undertaken  to  be 
given.  Upon  the  principle  of  the  exhaustive 
method  at  so  early  a period  employed  by 
that  astonishing  genius,  and,  in  comparison 
of  what  it  might  and  ought  to  have  been, 
so  little  turned  to  account  since,  two  is  the 
number  of  parts  into  which  the  whole  mass 
Is  distributed, — fallacies  in  the  diction,  falla- 
cies not  in  the  diction:  and  thirteen  (where- 
of in  the  diction  six,  not  in  the  diction  seven) 
is  the  number  of  the  articles  distributed  be- 
tween those  two  parts.* 

As  from  Aristotle  down  to  Locke,  on  the 


• whence  our  English  word  sophism, 

is  the  word  employed  by  Aristotle.  The  choice 
of  the  appellation  is  singular  enough  : reipef  is 
the  word  that  was  already  in  use  for  designating 
a wise  man.  It  was  the  same  appellation  that 
was  commonly  employed  for  the  designation  of 
the  seven  sages.  Eoipia-Tx;,  whence  our  sophist, 
being  an  impretative  of  2aipi>i,  was  the  word  ap- 
plied, as  it  were  in  irony,  to  designate  the  tribe 
of  wranglers,  whose  pretension  to  the  praise  of 
wisdom  had  no  better  ground  than  an  abuse  of 
words. 


subject  of  the  origination  of  our  ideas  (da- 
ceptious  and  uiuieccptious  included,)  — so 
from  Aristotle  down  to  this  present  day,  on 
the  subject  of  the  forms,  of  which  such  ideas 
or  combinations  of  ideas  as  are  employable  in 
the  character  of  instruments  of  deception,  are 
susceptible,  — all  is  a blank. 

To  do  something  in  the  way  of  filling  up 
this  blank,  is  the  object  of  the  present  work. 

In  speaking  of  Aristotle’s  collection  of 
fallacies,  as  a stock  to  which,  from  his  time 
to  the  present,  no  addition  has  been  made,  all 
that  is  meant  is,  that  whatsoever  arguments 
may  have  had  deception  for  their  object,  none 
besides  those  brought  to  view  by  Aristotle, 
have  been  brought  to  view  in  that  character 
and  under  that  name : for  between  the  time 
of  Aristotle  and  the  present,  treatises  of  the 
art  of  oratory,  or  popular  argumentation, 
have  not  been  wanting  in  various  languages 
and  in  considerable  number;  nor  can  any  of 
these  be  found  in  which,  by  him  who  may 
wish  to  put  a deceit  upon  those  to  whom  he 
has  to  address  himself,  instruction  in  no  small 
quantity  may  not  be  obtained. 

What  in  these  books  of  instruction  is  pro- 
fessed to  be  taught,  comes  under  this  general 
description : — viz.  how,  — by  means  of  words 
aptly  employed,  to  gain  your  point,  — to  pro- 
duce upon  those  with  whom  you  have  to 
deal  — those  to  whom  you  have  to  address 
yourself,  the  impression,  and,  by  means  of 
the  impretsion,  the  disposition  most  favour- 
able to  your  purpose,  whatsoever  that  pur- 
pose may  be. 

As  to  the  impression  and  disposition,  the 
production  of  which  might  happen  to  be  de- 
sired — whether  the  impression  were  correct 
or  deceptions  — whether  the  disposition  were, 
with  a view  to  the  individual  or  community 
in  question,  salutary,  indifferent,  or  perni- 
cious— was  a question  that  seemed  notin 
any  of  these  instances  to  have  come  across  the 
author’s  mind.  In  the  view  taken  by  them 
of  the  subject,  had  any  such  question  pre- 
sented itself,  it  would  have  been  put  aside  as 
foreign  to  the  subject;  exactly  as,  in  a trea- 
tise on  the  art  of  war,  a question  concerning 
the  justice  of  the  war. 
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Dionysius  of  Halicarnassus,  Cicero,  and 
ljuintilian,  Isaac  Voss,  and,  though  last  and 
in  bulk  least,  yet  not  the  least  interesting, 
our  own  Gerard  Hamilton  (of  whom  more 
will  be  said,)  are  of  this  stamp. 

Between  those  earliest  and  these  latest  of 
the  writers  who  have  written  on  this  subject 
and  with  this  view,  others  in  abundance  might 
be  inserted  ; but  these  are  quite  enough. 

After  so  many  ages  past  in  teaching  with 
equal  complacency  and  indifference  the  art  of 
tr.ie  instruction  and  the  art  of  dece«i)tion  — 
the  art  of  producing  good  elfects  and  the  art  of 
producing  bad  effects  — tlie  art  of  tlie  honest 
man  and  the  art  of  the  knave  — of  promoting 
the  purposes  of  the  benefactor,  and  the  pur- 
poses of  the  enemy  of  the  human  race  ; — af- 
ter so  many  ages  during  which,  with  a view 
to  persuasion,  disposition,  action,  no  instruc- 
tions have  been  endeavoured  to  be  given  but 
in  the  same  strain  of  imperturbable  impar- 
tiality, it  seemed  not  too  early,  in  the  nine- 
teenth century,  to  take  up  tlie  subject  on  the 
ground  of  morality,  and  to  invite  common  ho- 
nesty for  the  first  time  to  mount  the  bench, 
and  take  her  seat  as  judge. 

As  to  Aristotle’s  fallacies — unless  his  petilio 
principii  and  his  fallacia,  non  causa  pro  causa, 
be  considered  as  exceptions,  — upon  examina- 
tion, so  little  danger  would  be  found  in  them, 
that,  had  the  philosopher  left  them  unexposed 
to  do  their  worst,  the  omission  need  not  have 
hung  very  heavy  upon  his  conscience  : scarce 
in  any  instance  will  be  discovered  any  the 
least  danger  of  final  deception — the  utmost 
inconvenience  they  seem  capable  of  producing 
seems  confined  to  a slight  sensation  of  em- 
twrassment.  And  as  to  the  embarrassment, 
Siie  difficulty  will  be,  not  in  pronouncing  that 
the  proposition  in  question  is  incapable  of 
forming  a just  ground  for  the  conclusion  built 
upon  it,  but  in  finding  words  for  the  descrip- 
tion of  the  weakness  which  is  the  cause  of 
this  incapacity  — not  in  discovering  the  pro- 
position to  be  absurd,  but  in  giving  an  exact 
description  of  the  form  in  which  the  absurdity 
presents  itself. 

SECTION  III. 

RELATIO.N  OF  FALLACIES  TO  VULGAR  ERRORS, 

Error — vulgar  error,*  is  an  appellation  given 
to  an  opinion  which,  being  considered  as  false, 
is  considered  in  itself  only,  and  not  with  a 

* Vulgar  errors  is  a denomination  which, 
from  tlie  work  written  on  this  subject  by  a phy- 
sician  of  name  in  the  seventeenth  century,  has 
obtained  a certain  degree  ui  celebrity. 

Not  the  moral  (of  which  the  political  is  a de- 
partment,) but  the  physical,  was  the  field  of  the 
errors  which  it  was  the  object  of  Sir  Thomas 
Browne  to  hunt  out  and  bring  to  view  ; but  of 
this  restriction  no  intimation  is  given  by  the 
words  of  which  the  title  of  his  work  is  composed. 


view  to  any  consequences,  of  any  kind,  of 
which  it  may  be  productive. 

It  is  termed  vulgar  with  reference  to  the 
persons  by  whom  it  is  supposed  to  be  enter- 
tained : and  this  either  in  respect  of  their 
multitude,  simply,  or  in  respect  of  the  low- 
ne.ss  of  the  station  occupied  by  them,  or  the 
greater  part  of  them,  in  the  scale  of  respect- 
ability, in  the  scale  of  intelligence. 

Fallacy  is  an  appellation  applied  not  exclu- 
sively to  an  opinion  or  to  propositions  enun- 
ciative  of  supposed  opinions,  but  to  discourse 
in  any  sh  ipe  considered  as  having  a tendency, 
with  or  without  design,  to  cause  any  erroneous 
opinion  to  be  embraced,  or  even,  through  the 
medium  of  erroneous  opinion  already  enter- 
tained, to  cause  any  pernicious  course  of  ac- 
tion to  be  engaged  or  persevered  in. 

Thus,  to  believe  that  they  who  lived  in 
early  or  old  times  were,  because  they  lived 
in  those  times,  wiser  or  better  than  those 
who  live  in  later  or  modern  times,  is  vulgar 
error : the  employing  that  vulgar  error  in  the 
endeavour  to  cause  pernicious  practices  and 
institutions  to  be  retained,  is  fallacy. 

By  those  by  whom  the  ieim  fallanf  has  been 
employed  — at  any  rate,  by  those  by  whom  it 
was  originally  employed  — deception  has  been 
considered  not  merely  as  a consequence  more 
or  less  probable,  but  as  a consequence  the  pro- 
duction of  vvhich  was  aimed  at  on  the  oart  at 
least  of  some  of  the  utterers. 

Exty^oi  fftxpitrruv,  arguments  employed  by 
the  sophists,  is  (he  denomination  by  which 
Aristotle  has  designated  his  devices,  thirteen 
in  number,  to  which  his  commentators,  such 
of  them  as  write  in  Latin,  give  the  name  of 
fallacia  (from fallere  to  deceive,)  from  which 
our  English  word  fallacies. 

That  in  the  use  of  these  instruments,  such 
a thing  as  deception  was  the  object  of  the 
set  of  men  mentioned  by  Aristotle  under  the 
name  of  sophists,  is  altogether  out  of  doubt. 
On  every  occasion  on  which  they  are  men- 
tioned by  him,  this  intention  of  deceiving  is 
either  directly  asserted  or  assumed. 


SECTION  IV. 

POLITICAL  FALLACIES  THE  SUBJECT  OF  THIS 
WORK. 

The  present  work  confines  itself  to  the  ex- 
amination and  exposure  of  only  one  class  of 
fallacies,  which  class  is  determined  by  the 
nature  of  the  occasion  in  which  they  are  em- 
ployed. 

The  occasion  here  in  question  is  that  of  the 
formation  of  a decision  procuring  the  adop- 
tion or  rejection  of  some  measure  of  govern- 
ment; including  under  the  notion  of  a measure 
of  government,  a measure  of  legislation  as 
well  as  of  administration  — two  operations  so 
intimately  connected,  that  the  drawing  of  a 
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oouiidary  line  between  them  will  in  some 
instances  be  matter  of  no  small  dilliculty, 
but  for  the  distinguishing  of  which  on  the 
present  occasion,  and  for  the  purpose  of  the 
present  work,  there  will  not  be  any  need. 

Under  the  name  of  a Treatise  on  Political 
Fallacies,  this  work  will  possess  the  charac- 
ter, and,  in  so  far  as  the  character  answers 
the  design  of  it,  have  the  effect  of  a treatise 
on  the  art  of  yocernmetit ; — having  for  its 
practical  object  and  tendency,  in  the  first 
place,  the  facilitating  the  introduction  of 
such  features  of  good  government  as  remain 
to  be  introduced  ; in  the  next  place  giving 
them  perpetuation  — perpetuation,  not  by 
means  of  legislative  clauses  aiming  directly 
at  that  object  (an  aim  of  which  the  inutility 
and  mischievousness  will  come  to  be  fully 
laid  open  to  view  in  the  course  of  this  work,) 
but  by  means  of  that  instrument,  viz.  reason, 
by  which  alone  the  endeavour  can  be  pro- 
ductive of  any  useful  effect. 

Employed  in  this  endeavour,  there  are  two 
ways  in  which  this  instrument  may  be  ap- 
plied : one,  the  more  direct,  by  shewing,  on 
the  occasion  of  each  proposed  measure,  in 
what  way,  by  what  probable  consequences  it 
tends  to  promote  the  accomplishment  of  the 
end  or  object  which  it  professes  to  have  par- 
ticularly in  view  : the  other,  the  less  direct, 
by  pointing  out  the  irrelevancy,  and  thus 
anticipating  and  destroying  the  persuasive 
force,  of  such  deceptions  arguments  as  have 
been  in  use,  or  appear  likely  to  be  employed 
in  the  endeavour  to  oppose  it,  and  to  dis- 
suade men  from  concurring  in  the  establish- 
ment of  it. 

Of  these  two  different  but  harmonizing 
modes  of  applying  this  same  instrument  to 
Its  several  purposes,  the  more  direct  is  that 
of  which  a sample  has,  ever  since  the  year 
1802,  been  before  the  public,  in  that  collec- 
tion of  unfinished  papers  on  legislation,  pub- 
lished at  Paris  in  the  French  language,  and 
which  had  the  advantage  of  passing  through 
the  bands  of  Mr.  Dumont,  but  for  whose  la- 
bours it  would  scarcely,  in  the  author’s  life- 
time at  least,  have  seen  the  light.  To  exhibit 
the  less  direct,  but  in  its  ap[)lication  the  more 
extensive  mode,  is  the  business  of  the  present 
work. 

To  give  existence  to  good  arguments  was 
the  object  in  that  instance  : to  provide  for  the 
exposure  of  bad  ones  is  the  object  in  the  pre- 
sent instance — to  provide  for  the  exposure  of 
their  real  nature,  and  thence  for  the  destruc- 
tion of  their  pernicious  force. 

Sophistry  is  a hydra,  of  which,  if  all  the 
necks  could  be  exposed,  the  force  would  be 
destroyed.  In  this  work  they  have  been 
diligently  looked  out  for,  and  in  the  course 
of  it  the  principal  and  most  active  of  them 
nave  been  brought  to  view. 


SECTION  V. 

DIVISIO.N'  oa  CLASSIFICATION  OF  FAL*  aCIES 

So  numerous  are  the  instruments  of  persua- 
sion which  in  the  character  of  fallacies  the 
present  work  w'ill  bring  to  view,  that,  for 
enabling  the  mind  to  obtain  any  tolerably 
satisfactory  command  over  it,  a set  of  divi- 
sions deduced  frotn  some  source  or  othei 
appeared  to  be  altogether  indispensable. 

To  frame  these  divisions  with  perfect  lo. 
gical  accuracy  will  be  an  undertaking  of  no 
small  difficulty  — an  undertaking  requiring 
more  time  than  either  the  author  or  editoi 
has  been  able  to  bestow  upon  it. 

An  imperfect  classification,  however,  be- 
ing preferable  to  no  classification  at  all,  the 
author  had  adopted  one  principle  of  division 
from  the  situation  of  the  utterers  of  fallacies, 
especially  from  the  utterers  in  the  British 
Houses  of  Parliament : fallacies  of  the  ins  — 
fallacies  of  the  outs  — either-side  fallacies. 

A principle  of  subdivision  he  found  in  the 
quarter  to  which  the  fallacy  in  question  ap- 
plied itself,  in  the  persons  on  whom  it  was 
designed  to  t perate  ; the  affections,  Wiejudy- 
ment,  and  the  imagination. 

To  the  several  clusters  of  fallacies  marked 
out  by  this  subdivision,  a Latin  affix,  expres- 
sive of  the  faculty  or  affection  aimed  at,  was 
given  ; not  surely  lor  ostentation,  for  of  the 
very  humblest  sort  would  such  ostentation 
be,  but  for  prominence,  for  impressiveness, 
and  thence  for  clearness  : — arguments  1 . ad 
verecundiam  ; 2.  ad  superstitionem  ; 3.  ad 
amicitiam  ; 4.  ad  me  turn  ; 5.  ad  odium  ; 6.  ad 
invidenliam;  7.  ad  quietem  ; 8.  ad  socordiam  ; 
9.  ad  superiiam  ; 10.  ad  judicium;  11.  uef 
imayinationem. 

In  the  same  manner,  Locke  has  employed 
Latin  denominations  to  distinguish  four  kinds 
of  argument : — ad  verecundiam,  ad  iynoran- 
tium,  ad  hominem,  ad  judicium. 

Mr.  Dumont,  who  some  few  years  since 
published  in  French  a translation,  or  ratlier 
a redaction,  of  a considerable  portion  of  the 
present  work,  divided  the  fallacies  into  three 
classes,  ticcording  to  the  particular  or  special 
object  to  which  the  fallacies  of  each  class 
appeared  more  immediately  applicable.  Some 
he  supposed  destined  to  repress  discussion 
altogether — others  to  postpone  it — others  to 
perplex,  when  discussion  could  no  longer  be 
avoided.  The  first  class  he  called  fallacies 
of  authority,  the  second  fallacies  of  delay,  and 
the  third  fallacies  of  confusion  ; he  has  also 
added  to  the  name  of  each  fallacy  the  Latin 
affix  which  points  out  the  faculty  or  affection 
to  which  it  is  chiefly  addressed. 

The  present  editor*  has  preferred  this  ar- 
rangement to  that  pursued  by  the  author  • 


i.  e.  The  Editor  oi  die  original  cdiitcn. 
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and  with  some  little  variation  he  has  adopted 
it  in  this  work. 

In  addition  to  the  supposed  immediate 
object  of  a given  class  of  fallacies,  he  has  con- 
sidered the  subject-matter  of  each  individual 
fallacy,  with  a view  to  the  comprehending  in 
one  class  all  such  fallacies  as  more  nearly 
resemble  each  other  in  the  nature  of  their 
subject-matter:  and  the  classes  he  has  ar- 
ranged in  the  order  in  which  the  enemies  of  im- 
provement may  be  supposed  to  resort  to  them 
according  to  the  emergency  of  the  moment. 

First,  fallacies  of  authority  (^including  lau- 
datory personalities  ;)  the  subject-matter  of 
which  is  authority  in  various  shapes — and  the 
immediate  object,  to  repress,  on  the  ground 
of  the  weight  of  such  authority,  all  exercise 
of  the  reasoniny  faculty. 

Secondly,  fallacies  of  danger  (including  vi- 
tuperative personalities;)  the  subject-matter 
of  which  is  the  suggestion  of  danger  in  various 
shapes — and  the  object,  to  repress  altogether, 
on  the  ground  of  such  danger,  the  discussion 
proposed  to  be  entered  on. 

Thirdly,  fallacies  of  delay;  the  subject- 
matter  of  which  is  an  assigning  of  reasons 
for  delay  in  various  shapes  — and  the  object, 
to  postpone  such  discussion,  with  a view  of 
eluding  it  altogether. 

Fourthly,  fallacies  of  confusion  ; the  sub- 
ject-matter of  which  consists  chiefly  of  vague 
and  indefinite  generalities — while  the  object 
is  to  produce,  when  discussion  can  no  longer 
be  avoided,  such  confusion  in  the  minds  of  the 
hearers  as  to  incapacitate  them  for  forming 
a correct  judgment  on  the  question  proposed 
for  deliberation. 

In  the  arrangement  thus  made,  imperfec- 
tions will  be  found,  the  removal  of  which, 
should  the  removal  of  them  be  practicable, 
and  at  the  same  time  worth  the  trouble,  must 
be  left  to  some  exporter  hand.  'I'he  classes 
themselves  are  not  in  every  instance  suffi- 
ciently distinct  from  each  other;  the  articles 
ranged  under  them  respectively  not  apper- 
tainitig  with  a degree  of  propriety  sufficiently 
exclusive  to  the  heads  under  which  they  are 
placed.  Still,  imperfect  as  it  is,  the  arrange- 
ment will,  it  is  hoped,  be  found  by  the  re- 
flecting reader  not  altogether  without  its  use. 

SECTION  VI. 

NOMENCLATURE  OF  POLITICAL  FALLACIES. 

Between  the  business  of  classification  and 
that  of  nomenclature,  the  connexion  is  most 
intimate.  To  the  work  of  classification  no 
expression  can  be  given  but  by  means  of  no- 
menclature : 410  name  other  than  what  in  the 
language  of  grammarians  is  called  a proper 
name  — no  name  more  extensive  in  its  appli- 
cation than  is  the  name  of  an  individual,  can 
be  applied  ; but  a class  is  marked  out,  and. 


as  far  as  the  work  of  the  mind  is  creation, 
created. 

Still,  however,  the  two  operations  remain 
not  the  less  distinguishable  : for  of  the  class 
marked  out,  a description  may  be  given,  of 
any  length  and  degree  of  complication  ; the 
description  given  may  be  such  as  to  occupy 
entire  sentences  in  any  number.  But  a name, 
properly  so  called,  consists  either  of  no  more 
than  one  word,  and  that  one  a noun-substan- 
tive,  or  at  most  of  no  more  than  a substantive 
with  its  adjunct;  or,  if  of  words  more  than 
one,  they  must  be  in  such  sort  linked  to- 
gether as  to  form  in  conjunction  no  more 
than  a sort  of  compound  word,  occupying 
the  place  of  a noun-substantive  in  the  com- 
position of  a sentence. 

Without  prodigious  circumlocution  and  in- 
convenience. a class  of  objects,  however  well 
marked  out  by  description,  cannot  be  desig- 
nated, unless  we  substitute  for  the  words 
constituting  the  description,  a word,  or  very 
small  cluster  of  words,  so  connected  as  to 
constitute  a name.  In  this  case,  nomenclature 
is  to  description  what,  in  algebraical  opera- 
tion, the  substitution  of  a single  letter  of  the 
alphabet  for  a line  of  any  length,  composed  of 
numerical  figures  or  letters  of  the  alphabet, 
or  both  together,  is  to  the  continuing  and 
repeating  at  each  step  the  complicated  mut- 
ter of  that  same  line. 

The  class  being  marked  out,  whether  by 
description  or  denomination,  an  operation 
that  will  remain  to  be  performed  is,  if  no 
name  be  as  yet  given  to  it,  tlie  finding  tor  it 
and  giving  to  it  a name:  if  a name  has  been 
given  to  it,  the  sitting  in  judgment  on  such 
name,  for  the  purpose  of  determining  whether 
it  presents  as  adequate  a conception  of  the 
object  as  can  be  wished,  or  whether  some 
other  may  not  be  devised  by  which  that  con- 
ception may  be  presented  in  a manner  more 
adequate. 

Blessed  be  he  for  evei  more,  in  whatsoever 
robe  arrayed,  to  whose  creative  geiiius  we  are 
indebted  for  the  first  conception  of  tl  ose 
too-short-lived  vehicles,  by  which,  as  in  a 
nutshell,  intimation  is  conveyed  to  us  of  the 
essential  character  of  those  awful  volumes, 
which,  at  the  touch  of  the  sceptre,  become 
the  rules  of  our  conduct,  and  the  arbiters  of 
our  destiny  : — “ The  Alien  Act,”  “ The 
Turnpike  Act,”  “ The  Middlesex  Water- 
works Bill,”  &c.  &c. ! 

How  advantageous  a substitute  in  some 
cases  — how  useful  an  additament  in  all  cases, 
would  they  not  make  to  those  authoritative 
masses  of  words  called  titles,  by  which  so 
large  a proportion  of  sound  and  so  small  a 
proportion  of  instruction  are  at  so  large  an 
expense  of  attention  granted  to  us  : — “ An 
Act  to  explain  and  amend  an  Act  entitled  An 
Act  to  explain  and  amend,”  &c.  &c. ! 

In  two,  three,  four,  or  at  the  outside  half  a 
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dozen  words,  information  without  pretension 
is  given,  which  frequently  when  pretended  is 
not  given,  out  confusion  and  darkness  given 
instead  of  it,  in  twice,  thrice,  four  times,  or 
half  a dozen  times  as  many  lines. 

Rouleaus  of  commodious  and  significative 
appellatives  are  thus  issued  day  by  day 
throughout  the  session  from  an  invisible 
though  not  an  unlicensed  mint;  but  no  sooner 
has  the  last  newspaper  that  appeared  the  last 
day  of  the  session  made  its  way  to  the  most 
distant  of  its  stages,  than  all  this  learning, 
all  this  circulating  medium,  is  as  completely 
lost  to  the  world  and  buried  in  oblivion  as  a 
French  assignat. 

So  many  yearly  strings  of  words,  not  one 
of  which  is  to  be  found  in  the  works  of  Dry- 
den,  with  whom  the  art  of  coining  words  fit 
to  be  used  became  numbered  among  the  lost 
arts,  and  the  art  of  giving  birth  to  new  ideas 
among  the  prohibited  ones  ! So  many  words, 
not  one  of  which  would  have  found  tolera- 
tion from  the  orthodoxy  of  Charles  Fox  ! 

Let  the  workshop  of  invention  be  shut  up 
for  ever,  rather  than  that  the  tympanum  of 
taste  should  be  grated  by  a new  sound  ! Ri- 
gorous decree  ! — more  rigorous  if  obedience 
or  execution  kept  pace  with  design,  than 
even  the  continent-blockading  and  commerce 
crushing  decrees  proclaimed  by  Buonaparte. 

So  necessary  is  it,  that  when  a thing  is 
talked  of,  there  should  be  a name  to  call  it 
by — so  conducive,  not  to  say  necessary,  to  the 
orevalence  of  reason,  of  common  sense,  and 
moral  honesty,  that  instruments  of  deception 
should  be  talked  of,  and  well  talked  of,  and 
talked  out  of  fashion  — in  a word,  talked 
down,  — that,  without  any  other  licenco  than 
the  olil  one  granted  by  Horace,  and  which, 
notwithstanding  the  acknowledged  goodness 
of  the  authority,  men  are  so  strangely  back- 
ward to  make  use  of,  — • the  author  had,  un- 
der the  spur  of  necessity,  struck  out  for  each 
of  these  instruments  of  deception  a separate 
barbarism,  such  as  the  tools  which  he  had  at 
commaiui  would  enable  him  to  produce : the 
objections,  however,  of  a class  of  readers, 
who,  under  the  denomination  of  mert  of  taste, 
attach  much  more  importance  to  the  manner 
than  to  the  matter  of  a composition,  have  in- 
duced the  editor  to  suppress  for  the  present 
some  of  these  characteristic  appellations,  and 
to  substitute  /or  them  a less  expressive  pe- 
riphrasis. 

SECTION  vir. 

CONTRAST  BETWEEN  THE  PRESENT  WORK  AND 

HA.MILTON’3  “PARLIAMENTARY  LOGIC.” 

Or  this  work,  the  general  conception  had 
been  formed,  and  in  the  composition  of  it 
some  little  progress  made,  when  the  adver- 
tisements brought  under  the  author’s  notice 


the  posthumous  work  intituled  “ Parliamen- 
tary  Logic,  by  the  late  William  Gerard  Ha- 
milton,” distinguished  from  so  many  other 
Hamiltons  by  the  name  of  Single-speech  Ha- 
milton. 

Of  finding  the  need  of  a work  such  as  the 
present  superseded  in  any  considerable  de- 
gree by  that  of  the  right  honourable  orator, 
the  author  had  neither  hope  nor  apprehen- 
sion : but  his  surprise  was  not  inconsiderable 
on  finding  scarcely  in  any  part  of  the  two 
works  any  the  smallest  degree  of  coinci- 
dence. 

In  respect  of  practical  views  and  objects, 
it  would  not  indeed  be  true  to  say,  that  be- 
tween the  one  and  the  other  there  exists  not 
any  relation  ; for  there  exists  a pretty  close 
one,  namely,  the  relation  of  contrariety. 

When,  under  the  title  of  “ Directions  to 
Servants,”  Swift  presented  to  view  a col- 
lection of  such  various  faults  as  servants  of 
different  descriptions  had  been  found,  or 
supposed  by  him  liable  to  fall  into,  his  ob- 
ject (it  need  scarce  be  said,)  if  he  had  any 
serious  object  beyond  that  of  making  his 
readers  laugh,  was,  not  that  compliance,  but 
that  non-compliance,  with  the  directions  so 
humorously  delivered,  should  be  the  practical 
result. 

Taking  that  work  of  Swift’s  for  his  pat- 
tern, and  what  seemed  the  serious  object  of 
it  for  his  guidance,  the  author  of  this  work 
occasionally  found,  in  the  form  of  a direction 
for  the  framing  of  a fallacy,  what  seemed 
the  most  convenvient  vehicle  for  conveying 
a conception  of  its  nature:  as,  in  some  in- 
stances, for  conveying  a conception  of  the 
nature  of  the  figure  he  is  occupied  in  the 
description  of,  a mathematician  begins  with 
giving  an  indication  of  the  mode  in  which  it 
may  be  framed,  or,  as  the  phrase  is,  generated. 

On  these  occasions,  much  pains  will  not 
be  necessary  to  satisfy  the  reader  that  the 
object  of  any  instructions  which  may  here  be 
found  for  the  composition  of  a fallacy,  has 
been,  not  to  promote,  but  as  far  as  possible  to 
prevent  the  use  of  it  —to  prevent  the  use  of 
it,  or  at  any  rate  to  deprive  it  of  its  effect. 

Such,  if  Gerard  Hamilton  is  to  be  believed, 
was  not  the  object  with  Gerard  Hamilton : 
his  book  is  a sort  of  school,  in  which  the 
means  of  advocating  what  is  a good  cause, 
and  the  means  of  advocating  what  is  a bad 
cause,  are  brought  to  view  with  equal  frank- 
ness, and  inculcated  with  equal  solicitude  for 
success:  in  a word,  that  which  Machiavel  has 
been  supposed  sometimes  to  aim  at,  Gerard 
Hamilton,  as  often  as  it  occurs  to  him,  does 
not  only  aim  at,  but  aim  at  without  disguise. 
Whether  on  this  observation  any  such  impu- 
tation as  that  of  calumny  is  justly  chargeable, 
the  samples  given  in  the  course  of  this  work 
W'ill  put  the  reader  in  a condition  to  judge. 

Sketched  out  by  himself,  and  finished  by 
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bis  editor  and  panegyrist,*  the  political  cha- 
racter of  Gerard  Hamilton  may  be  comprised 
in  a few  words : he  was  determined  to  join 
with  a party ; he  was  as  ready  to  side  with 
one  party  as  another;  and  whatever  party  he 
sided  with,  as  ready  to  say  any  one  thing  as 
any  other  in  support  of  it.  Independently 
of  party,  and  personal  profit  to  be  made  from 
party, — right  ami  wrong,  good  and  evil,  were 
in  his  eyes  matters  of  indifference.  But  hav- 
ing consecrated  himself  to  party  — viz.  the 
party,  whatever  it  was,  from  which  the  most 
^vas  to  begot  — that  party  being,  of  whatever 
materials  composed,  the  party  of  the  ins-- 
that  party  standing  constantly  pledged  for  the 
protection  of  abuse  in  every  shape,  and,  in 
so  far  as  good  consists  in  the  extirpation  of 
abuse,  for  the  opposing  and  keeping  out  every- 
thing that  is  goon  — hence  it  was  to  the  op- 


• Extract  from  the  preface  to  Hamilton’s 
work  : — 

“ He  indeed  considered  politics  as  a kind  of 
game,  of  which  the  stake  or  prize  was  the  admi- 
nistration of  the  country.  Hence  he  thought  that 
tho.se  who  conceived  that  one  party  were  pos- 
sessed of  greater  ability  than  their  opponents, 
and  were  therefore  fitter  to  fill  the  first  offices  in 
the  state,  might  with  great  propriety  adopt  such 
measures  (consistent  with  the  constitution)  as 
should  tend  to  bring  their  friends  into  the  ad- 
ministration of  affairs,  or  to  support  them  when 
invested  with  such  power,  without  weighing  in 
golden  scales  the  particular  parliamentary  que.s- 
tions  which  should  be  brought  forward  for  this 
purpose : as,  on  the  other  hand,  they  who  had 
formed  a higher  estimate  of  the  opposite  party 
might  with  equal  propriety  adopt  a similar  con- 
duct, and  shape  various  questions  for  the  purpose 
of  showing  the  imbecility  of  those  in  power,  and 
substituting  an  abler  ministry,  or  one  that  they 
considered  abler,  in  their  room ; looking  on  such 
occasions  rather  to  the  object  of  each  motion  than 
to  the  question  itself.  And  in  support  of  these 
positions,  which,  however  short  they  may  be  of 
theoretical  perfection,  do  not  perhaps  very  widely 
differ  (says  Mr.  Malone)  from  the  actual  state  of 
things,  he  used  to  observe,  that  if  any  one  would 
carefully  examine  all  the  questions  which  have 
been  agitated  in  parliament  from  the  time  of  the 
Revolution,  he  would  be  surprised  to  find  how 
few  could  be  pointed  out  in  which  an  honest  man 
might  not  conscientiously  have  voted  on  either 
side,  however,  by  the  force  of  rhetorical  aggra- 
vation and  the  fervour  of  the  times,  they  may  have 
been  represented  to  be  of  such  high  importance, 
that  the  very  existence  of  the  State  depended  on 
the  result  of  the  deliberation. 

“ Some  questions,  indeed,  he  acknowledged  to 
be  of  a vital  nature,  of  such  magnitude,  and  so 
intimately  connected  with  the  safety  and  welfare 
of  the  whole  community,  that  no  inducement  or 
friendly  disposition  to  any  party  ought  to  have 
the  smallest  weight  in  the  decision.  One  of  these 
in  his  opinion  was  the  proposition  for  a parlia- 
mentary reform,  or  in  other  vords,  for  tne  new 
modelling  me  constitution  of  parliament ; a mea- 
sure which  he  considered  of  sucli  moment,  and 
of  so  dangerous  a tendency,  that  he  once  said  to 
a friend  now  Uving,  that  he  woidd  sooner  suffer 
bis  right  hand  to  be  cut  off  than  vote  for  it.” 


[Introd. 

posing  of  whatsoever  is  good  in  honest  eyes, 
that  his  powers,  such  as  they  were,  were  bent 
and  pushed  with  peculiar  energy. 

One  thing  only  he  recognised  as  being 
malum  in  se,  as  a thing  being  to  be  opposed  at 
any  rate,  and  at  any  price,  even  on  any  such 
extraordinary  supposition  as  that  of  its  being 
brought  forward  by  the  party  with  which,  at 
the  time  being,  it  was  his  lot  to  side.  This 
was,  parliamentary  reform. 

In  the  course  of  his  forty  years’  labour  in 
the  service  of  the  people,  one  thing  he  did 
that  was  good  : one  thing,  to  wit,  that  in  the 
e^’ceunt  of  his  panegyrist  is  set  down  on  that 

Side : — 

One  use  of  government  (in  eyes  such  as 
his,  the  principal  use)  is  to  enable  men  who 
have  shares  in  it  to  employ  public  money  in 
payment  for  private  service  : — 

Within  the  view  of  Gerard  Hamilton  thar  t 
lived  a man  whose  talents  and  turn  of  m.nd 
qualified  him  for  appearing  with  peculiar  suc- 
cess in  the  character  of  an  amusing  companion 
in  every  good  house.  In  this  character  he 
for  a length  of  time  appeared  in  the  house  of 
Gerard  Hamilton  : finding  him  an  Irishman, 
Hamilton  got  an  Irish  pension  of  £300  a-year 
created  for  him,  and  sent  him  back  to  Ire- 
land : the  man  being  in  Dublin,  and  consti- 
tuting in  virtue  of  his  office  a part  of  the 
Lord  Lieutenant’s  family,  he  appeared  in  the 
same  character  and  with  equal  success  in  the 
house  of  the  Lord  Lieutenant. f 

-f  “ Yet,  such  was  the  warmth  of  his  friend’s 
feelings,  and  with  such  constant  pleasure  did  he 
reflect  on  the  many  happy  days  which  they  had 
spent  together,  that  he  not  only  in  the  first  place 
obtained  for  him  a permanent  provision  on  the 
establishment  of  Ireland,®  but,  in  addition  to  this 
proof  of  his  regard  and  esteem,  he  never  ceased, 
without  any  kind  of  solicitation,  to  watch  over 
his  interest  with  the  most  lively  solicitude  ; con- 
stantly applying  in  person  on  his  behalf  to  every 
new  Lord  Lieutenant,  if  he  were  acquainted  with 
him  ; or  if  that  were  not  the  case,  contriving  by 
some  circuitous  means  to  procure  Mr.  Jephson’s 
re-appointment  to  the  office  originally  conferred 
on  him  by  Lord  Townshend : and  by  these  means 
chiefly  he  was  continued  for  a long  series  of  years 
under  twelve  successive  governors  of  Ireland  in 
the  same  station,  which  had  always  before  been 
considered  a temporary  office.”  — Pari.  Log.  44. 

» Note  by  Editor  Malone:  — “A  pension  of 
£300  a-year,  which  the  Duke  of  Rutland  during 
his  government,  from  personal  regard  and  a higit 
admiration  of  Rlr.  Jephson’s  talents,  increased  to 
£600  per  annum  for  the  joint  lives  of  himself 
and  Mrs.  Jephson.  He  survived  our  author  but 
a few  years,  dying  at  his  house  at  Black  Rock, 
near  Dublin,  of  a paralytic  disorder.  May  31, 
1803,  in  his  sixty-seventh  year.” 

Note.  — That  not  content  with  editing,  and, 
in  this  way,  recommending  in  the  lump  these 
principles  of  his  friend  and  countryman,  Malone 
takes  up  particular  aphorisms,  and  applies  Ins 
mind  to  the  elucidation  of  them.  This  may  bJ 
seen  exemplified  in  Aphorisms  243,  240. 
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His  Grace  pave  permanence  to  the  sinecure, 
and  doubled  the  salary  of  it.  Here  was  libe- 
rality upon  liberality — here  was  virtue  upon 
virtue.  It  is  by  such  things  that  merit  is 
displayed  — it  is  for  such  things  that  taxes  are 
imposed;  it  is  for  affording  matter  and  exer- 
cise for  such  virtues  — it  is  for  affording  re- 
wards for  such  merit,  that  the  pi'ople  of  every 
country,  in  so  far  as  any  good  use  is  made  of 
them,  are  made. 

To  a man  in  whose  eyes  public  virtue 
appeared  in  this  only  sluipe,  no  wonder  that 
parliamentary  reform  should  be  odious: — of 
parliamentary  reform,  the  effect  of  which, — 
and  in  eyes  of  adilferent  com[dexion,  one  main 
use  — would  be,  the  drying  up  the  source  of 
all  such  virtues. 

Here,  in  regard  to  the  matter  of  fact,  there 
are  two  representations  given  of  tlie  siine 
subject — representations  perfectly  concurrent 
in  all  points  with  one  another,  though  from 
very  different  ((uarters,  and  beginning  as  well 
as  ending  with  very  different  views,  and  lead- 
ing to  opposite  conclusions. 

Parliament  a sort  of  gaming-house ; mcm- 
oers  on  the  two  sides  of  each  house  the  play- 
ers ; the  property  of  the  people — such  portion 
of  it  as  on  any  pretence  may  be  found  capable 
of  being  extracted  from  them  — the  stakes 
played  for.  Insincerity  in  all  its  shapes,  di-- 
ingenuousness,  lying,  hypocrisy,  fallacy,  the 
instruments  employed  by  the  players  on  both 
sides  tor  obtaining  advantages  in  the  game: 
on  each  occasion  — in  respect  of  the  side  on 
which  he  ranks  himself — what  course  will  be 
most  for  the  advantage  of  the  universal  inte- 
rest, a question  never  looked  at,  never  taken 
into  account:  on  which  side  is  the  prospect 
of  personal  advantage  in  its  several  shapes  — 
this  the  oidy  question  really  taken  into  con- 
sideration : a'-cording  to  the  answer  given  to 
this  question  in  Itis  own  mind,  a man  takes 
the  one  or  the  other  of  the  two  sides — the  side 
of  those  in  office,  if  there  be  room  or  near 
prospect  of  room  for  him  ; the  side  of  tliose 
by  whom  office  is  hut  in  exjiectancy,  if  the 
future  contingent  presents  a more  encouraging 
prospect  than  the  immediately  present. 

'I’o  all  these  distinguished  persons  — to  the 
self-appointed  |)rofcssor  and  teacher  of  po- 
litical profligacy,  to  his  admiring  ei  itor,  to 
their  common  and  s\  mpathizing  friend,*  the 
bigotry-ridden  preacher  of  hollow  and  com- 
mon-place morality — parliamentary  reform  we 
see  in  an  equal  degree,  and  that  an  extreme 
one,  an  object  of  abhorrence.  How  sboidd  it 
be  otherwise  ? Hy  parliamentary  reform,  the 
prey,  the  perpetually  renascent  prey,  the  fruit 
an<l  object  of  the  game,  would  have  been 
snatched  out  of  tbei’'  hamis.  Official  pay  in 
no  case  more  than  wnat  is  sufficient  tor  the 
security  of  adequate  service  — no  sinecures. 


no  pensions,  for  hiring  flatterers  and  pamper- 
ing parasites:  — no  plumleriiig  in  any  shape 
or  for  any  purpose : — amidst  the  cries  of  No 
theory!  No  theory  ! the  example  of  America 
a lesson,  the  practice  of  America  transferred 
to  Britain. 

The  notion  of  the  general  predominance  of 
sclf-regardir.g  over  social  interest  has  been 
held  tip  as  a weakness  incident  to  the  situation 
of  tliose  whose  converse  has  been  more  with 
hooks  than  men.  Be  it  so:  look  then  to  those 
teachers,  those  men  of  practical  wisdom,  whose 
converse  has  been  with  men  at  le.ist  as  much 
as  with  hooks  : look  in  particular  to  this  right 
honourable,  who  in  the  House  of  Commons 
had  doubled  the  twenty  years’  liiciibratioii 
necessary  for  law,  who  bad  set  ved  ulniost  si.x 
appieiiticcsbips,  wlio  in  that  office  had  served 
out  five  complete  clerkships  ; — what  says  he  ? 
Self-regarding  interest  predoniinaiit  over  so- 
cial interest? — self-regard  preiloniiiiant ? No: 
but  self-regard  sole  occiqiant : ti  e universal 
interest,  howsoever  talked  of,  never  so  nnieh 
as  thong  lit  of — right  and  wrong,  objects  ot 
avowed  indifference. 

Of  the  self-written  Memoirs  of  Bnbb  Do- 
dington,  bow  much  was  said  in  their  day  ! — of 
Gerard  Hamilton’s  Parliamentary  Logic,  bow 
little!  The  reason  is  not  uiiohvions;  Do- 
dington  was  all  anecdote — Hamilton  was  all 
theory.  What  Hamilton  eiidea vciired  to  teach 
with  Malone  and  .lohtison  for  iiis  bag-bcaiers, 
Dodington  was  seen  to  practise. 

Nor  is  the  veil  of  dectirum  cast  otf  any- 
where from  his  practice.  In  Hamilton’s  book 
for  the  first  time  lias  profligacy  been  .seen  stark 
naked.  In  the  reign  of  Charles  the  Second, 
Sir  Charles  Sedley  and  others  were  indicted 
for  exposing  themselves  in  a balcony  in  a state 
of  perfect  nudity.  In  Gerard  Hamilton  may 
be  seen  the  Sir  Charles  Seiiley  of  political 
morality.  Sedley  might  have  stood  in  his  bal- 
cony till  he  was  frozen,  and  nobody  the  better, 
nobody  much  the  worse  : but  Hamilton’s  self- 
exposure  is  most  instructive. 

Of  parliamentaty  reform  were  a man  to  say 
that  it  is  good  because  Geiiird  Hamilton  was 
iivcrse  to  it,  he  would  fall  into  the  u>e  of  one 
of  those  fallacies  agaiii.st  the  influence  of 
which  it  is  one  of  the  objects  ot  the  ciismiig 
work  to  raise  a barrier : 

'ibis  however  may  be  .'aid,  and  said  with- 
out fallacy,  viz.  that  it  is  the  influence  exer- 
cised by  such  men,  and  the  use  to  vvhich  such 
their  influence  is  put  by  them,  that  constitutes 
no  small  part  of  the  political  disease  which 
has  produced  the  demand  for  parliamentary 
reform  in  the  character  of  a remeily. 

To  such  men  it  is  as  natural  and  nece'sary 
that  parliamentary  reform  shoidd  he  otiioiis, 
as  that  Botany  Ifay  or  the  Hulks  should  be 
odious  to  thieves  and  rob'iers. 

Above  all  other  sjieeies  of  business,  the 
one  which  Gerard  Hamilton  was  most  appra- 
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hensi  ve  of  his  pupils  not  being  sufficiently  con- 
stant in  the  practice  of,  is  misrepresentation. 
Uiid.  r the  name  of  action^  thrice  was  gesti- 
culation spoken  of  as  the  first  accomplishment 
of  his  profession  by  the  Athenian  orator  : 

By  Gerard  Hamilton,  in  a collection  of 
af  h rrisrnsood  in  number, — in  about  40,  vice 
is  recommended  without  disguise;  twelve 
times  is  misrepresentation,  i.  e.  premeditated 
falsehood  with  or  without  a mask,  recom- 
mended in  the  several  forms  of  which  it  pre- 
sented itself  to  him  as  susceptible  ; viz.  in  the 
way  of  false  addition  three  times,  in  the  way 
of  false  substitution  twice,  and  in  the  way  of 
omission  seven  times. 

He  was  fearful  of  deceiving  the  only  per- 
sons he  meant  not  to  deceive  (viz.  the  pupils 
to  whom  he  was  teaching  the  art  of  deceiving 
others,)  had  he  fallen  into  any  such  omission 
as  that  of  omitting  in  the  teaching  of  this 
lesson  any  instruction  or  e.vample  that  might 
contribute  to  render  them  perfect  in  it. 

Of  a good  cause  as  such  — of  every  cause 
that  is  entitled  to  the  appellation  of  a good 
cause,  it  is  the  characteristic  property  that  it 
does  not  stand  in  need — of  a bad  cause,  of 
every  cause  that  is  justly  designated  by  the 
appellation  of  a bad  cause,  it  is  the  character- 
istic property  tliat  it  does  stand  in  need  — of 
assistance  of  this  kind.  Not  merely  indiffer- 
ence as  between  good  and  bad,  but  predilec- 
tion for  what  is  bad,  is  therefore  the  cast  of 
mind  betrayeii,  or  rather  displayed,  by  Gerard 
Hamilton.  For  the  praise  of  intelligence  and 
active  talent  — that  is,  for  so  much  of  it  as 
constitutes  the  difference  between  what  is  to 
be  earned  by  the  advocation  of  good  causes 
only,  ami  that  which  is  to  be  earned  by  the 
advocation  of  bad  causes  likewise  — of  bad 
causes  in  preference  to  good  ones, — for  this 
species  and  degree  of  praise  it  is,  that  Gerard 
Hamilton  was  content  to  forego  the  merit  of 
probity  — of  sincerity  as  a branch  of  probity, 
and  take  to  himself  the  substance  as  well  as 
the  shape  and  colour  of  the  opposite  vice. 

This  is  the  work  which,  having  been  fairly 
written  out  by  the  author,*  and  thence  by  the 

• Extract  from  the  preface  to  Hamilton’s 
work : — 

“ But  in  the  treatise  on  Parliamentary  Logic 
we  have  the  fruit  and  result  of  the  experience 
of  one,  who  was  by  no  means  unconversant  with 
.dw,  and  had  him.self  sat  in  Parliament  for  more 
than  forty  years ; who  in  the  commencement  of 
his  political  career  burst  forth  like  a meteor,  and 
for  a while  obscured  his  contemporaries  by  the 
splendour  of  hi.s  eloquence ; who  was  a most  cu- 
nous  ob^e  ver  of  the  characteristic  merits  and 
defects  of  the  distinguished  speakers  of  his  time ; 
and  who.  though  after  his  first  effort  he  seldom 
engaged  in  public  debate,  devoted  almost  all  his 
leisure  and  thoughts,  during  the  long  period 
anove  mentioned,  to  the  examination  and  discus- 
sion of  all  the  principal  questions  agitated  in  par. 
liament,  and  of  the  several  topics  and  modes  of 
reasoning  by  which  tliey  were  either  supported  or 
opposed. 


[Introd. 

editor  presumed  to  have  been  intended  for 
the  pre.ss,  had  been  “ shown  by  him  to  his 
friend  Dr.  Johnson.”  This  is  the  work  which 
this  same  Dr.  Johnson,  if  the  editor  is  to  be 
believed,  “ considered  a very  curious  and 
masterly  performance.”  This  is  the  wora  in 
which  that  pompous  preaclier  of  melanclioly 
moralities  saw,  if  the  editor  is  to  be  believed, 
nothing  to  “ object  to,”  but  “ the  too  great 
conciseness  and  refinement  of  some  parts  of 
it,”  and  the  occasion  it  gave  to  “ a wish  that 
some  of  the  precepts  had  been  more  opened 
and  expanded.” 

So  far  as  concerns  sincerity  and  candour  in 
debate,  the  two  friends  indeed,  even  to  judge 
of  them  from  the  evidence  transmitted  to  us 
by  their  res|)ective  panegyrists,  seem  to  have 
been  worthy  to  smell  at  the  same  nose;;ay : 
and  an  “ expansion  and  enlargement,”  com- 
posed  by  the  hand  that  suggested  it,  would 
beyond  doubt  have  been  a “ very  curious  and 
masterly,”  as  well  as  amusing  addition,  to  this 
“ very  curious  and  masterly  peiforinance.” 

Two  months  before  his  death,  vvhen,  if  he 
himself  is  to  be  believed,  ambition  had  in  such 
a degree  been  extinguished  in  him  by  age  ami 
infirmities,  that  after  near  forty  years  of  ex- 
perience a scat  in  parliament  was  become  an 
object  of  indifference  to  him,f — four  years 
after  he  had  been  visited  by  a fit  of  the  palsy,  J 
— he  was  visited  by  a fit  of  virtue,  and  in  the 
paroxysm  of  that  fit  hazarded  an  experiment, 
the  object  of  which  was  to  try  whether,  in  a 
then  approaching  parliament,  a seat  might 
not  be  c.btaiiied  without  a complete  sacrifice 
of  independence.  The  experiment  was  not 
successful.  From  some  Lord,  whose  name 
decorum  has  suppressed,  he  was,  as  his  letter 
to  his  Lordship  testified,  “on  the  jioint  of 
receiving”  a seat;  and  the  object  of  this 
letter  was  to  learn  whether,  along  with  the 
seat,  “the  power  of  thinking  for  himself” 
might  be  included  in  the  grant ; — the  ques-. 
tioii  being  accompanied  with  a reqnest,  that, 
in  case  cf  the  negative,  some  other  nominee 

“ Hence  die  rules  and  precepts  here  accumu- 
lated, which  arc  equally  adapted  to  the  use  ol’  the 
pleader  and  cr  itor:  nothing  vague,  or  loose,  or 
general,*  is  delivered  ; and  the  most  minute  par- 
ticularities and  artl’ul  turns  of  debate  are  noticed 
with  admirable  acuteness,  subtilty,  and  precision. 
'J'he  work,  therefore,  is  tilled  with  pvaciical  ax- 
ioms,  and  parliamentary  and  forensic  wisdom, 
and  cannot  but  be  of  perpetual  use  to  all  those 
persons  who  may  have  occasion  to  use  their  di.s- 
cursive  talents  within  or  without  the  doors  of  the 
House  of  (,'ommons,  in  conversation  at  the  bar, 
or  in  parliament. 

“ This  tract  was  fairly  written  out  by  the  au- 
thor, and  therefore  may  be  presumed  to  have  been 
intended  by  him  for  the  pres.s.  He  had  shown 
it  to  his  frienti  Dr.  Johnson,  who  considered  it  a 
very  curious  and  masterly  performance.” 
t Page  26.  i Page  14. 

* For“  nothing,"  read  “ the  greatest  vart"-» 
J.B. 
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might  be  the  object  of  his  Lordship’s  “ confi- 
dence.” 

The  request  was  inadmissible,  and  the  con- 
fidence found  some  other  object. 

It  is  in  the  hope  of  substituting  men  to 
puppets,  and  the  will  of  the  people  to  the  will 
of  noble  lords,  puppets  themselves  to  inini.=- 
ters  or  secret  advisers,  that  parliamentary  re- 
form has  of  late  become  once  more  an  object 
of  general  desire : but  parliamentary  reform 
was  that  sort  of  thing  which  “ he  would 
sooner,”  he  said,  “ suffer  his  hand  to  be  cut 
off,  than  vote  for  whether  it  was  before 
or  after  the  experiment  that  this  magiiain- 
jnity  was  displayed,  the  editor  has  not  in- 
formed us. 

The  present  which  the  world  received  in 
the  publication  of  this  work  may  on  several 
accounts  l)e  justly  termed  a valuable  one. 
The  only  cause  of  regret  is,  that  the  editor 
should,  by  the  unqualified  approbation  and 
adtniration  bestowed  upon  it,  have  made  the 
principles  of  the  work  as  it  were  his  own. 

True  it  is,  that  where  instruction  is  given 
showing  how  mischief  may  be  done  or  aimed 
at,  — whether  it  shall  serve  as  a precept  or  a 
prohibition,  depends  in  the  upshot,  upon  the 
person  on  whom  it  operates  with  effect : 

Many  a dehortation,  that  not  only  has  the 
effect  of  an  exhortation,  but  was  designed  to 
have  that  effect ; 

Instructions  how  to  administer  poisons 
with  success,  may  on  the  other  hand  have  the 
effect  of  enabling  a person  who  takes  them 
up  with  an  opposite  view,  to  secure  him- 
self the  more  effectually  against  the  attack 
of  poisons ; 

But  by  the  manner  in  which  he  writes,  by 
the  accessory  ideas  presented  by  the  words  in 
which  the  instruction  is  conveyed,  there  can 
seldom  be  much  dilbculty  in  comprehending 
in  the  delivery  of  his  instructions  whether  the 
writer  wishes  that  the  suggestions  conveyed 
by  them  should  be  embraced  or  rejected  ; 

If  occasionally  there  can  be  room  for  doubt 
in  this  respect,  at  any  rate  no  room  can  there 
be  for  any  in  the  case  of  Gerard  Hamilton. 


* Page  xxxvii. 
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As  little  can  there  be  in  the  case  of  his  edi- 
tor and  paregyrist : “ Qui  mihi  distripulus 

puer  es,  cupis  atque  doceri,  hue  ades,  hcBC 
animo  concipe  dicta  tuo The  object  or  end 
in  view  is,  on  occ.asion  of  a debate  in  parlia- 
ment— in  a supreme  legislative  assembly  — 
how  to  gain  your  point,  whatever  it  be.  The 
means  indicated  as  conducive  to  that  end  arc 
sometimes  fair  ones,  sometimes  foul  ones  ; 
and  be  they  fair  or  foul,  they  are  throughout 
delivered  with  the  same  tone  of  seriousness 
and  composure. 

Come  unto  me  all  ye  who  have  a point  to 
gain,  and  I will  show  you  how  : bad  or  good, 
so  as  it  be  not  parliamentary  reform,  to  me 
it  is  matter  of  indifference. 

Here,  then,  whatever  be  the  influence  of 
authority  — autiiority  in  general,  and  that  of 
the  writer  in  particular  — it  is  in  the  propa- 
gation of  insincerity  (of  insincerity  to  be  em- 
ployed in  the  service  it  is  most  fit  for,  and 
in  which  it  finds  its  richest  reward)  that 
throughout  the  whole  course  of  this  work, 
and  under  tlie  name  of  Gerard  Hamilton,  not 
to  speak  of  his  editor  and  panegyrist,  such 
authority  exerts  itself. 

To  secure  their  children  from  falling  into 
the  vice  of  drunkenness,  it  was  the  policy,  we 
are  told,  of  Spartan  fathers,  to  exhibit  their 
slaves  in  a state  of  inebriation,  that  the  con- 
tempt might  be  felt  to  which  a man  stands 
exposed  when  the  intellectual  part  of  his 
frame  has  been  thrown  into  the  disordered 
state  to  which  it  is  apt  by  this  means  to  be 
reduced.  An  English  father,  if  he  lias  any 
regard  for  the  morals  of  his  son,  and  in  parti- 
cular for  that  vital  part  in  which  sincerity  is 
concerned,  will  perhaps  nowhere  else  find  so 
instructive  an  example  as  Gerard  lliimilton 
hits  rendered  himself  by  this  book  ; in  tlnit 
mirror  may  be  seen  to  what  a state  of  corrup- 
tion the  moral  part  of  man’s  frame  is  capable 
of  being  reduced — to  what  a state  of  degra- 
dation, in  the  present  state  of  parliamentary 
morality,  amanis  capablcofsinkingeven  when 
sober,  and  without  any  help  from  wine  ; and 
with  what  deliberate  zeal  he  may  himself  exert 
his  pow'ers  in  the  endeavour  to  propagate  the 
infection  in  other  minds. 
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PART  I.  FALLACIES  OF  AUTHORITY, 

THE  SUBJECT  OF  WHICH  IS  .AUTHOEITT  iN  VAKluUS  SHaPF,!?,  AND  THE  OBJECT 
TO  REPRESS  ALL  EXERCISE  OF  THE  REASONING  FACULTY. 

With  reference  to  any  measures  having  for  altogether  the  exercise  of  the  reasoning  fa. 
their  object  /he  greater  'appiness  of  the.  great-  culty,  by  adducing  authority  in  various  sbafics 
esf  number,  the  eourse  pursued  by  the  adver-  as  conclusive  upon  the  subject  of  the  measure 
saries  of  such  measures  has  commoidy  be,  n,  proposed. 

in  the  tuot  instance,  to  endeavour  to  repres.;  , But  before  any  clear  view  can  be  given  of 
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the  deception  liable  to  be  produced  by  the 
abuse  of  tiie  species  of  argument  here  in  ques- 
tion. it  will  be  necessary  to  bring  to  view  the 
distinction  between  t;.e  proper  and  the  im- 
proper use  of  it. 

In  the  ensuing  analysis  of  Authority,  one 
distinction  ought  to  be  borne  in  mind  ; — it  is 
the  distinction  between  what  maybe  termed 
a question  of  opinion,  or  (piid  facieinlnm ; 
and  what  may  be  termed  a question  of  fart, 
or  quidfact'im.  Since  it  will  frequently  hap- 
pen, that  whilst  the  authority  of  a person  in 
respect  to  a question  of  fact  is  entitled  to 
more  or  less  rcgar  1,  it  is  tiot  so  entitled  in 
respect  of  a question  of  opinion. 

CHAPTER  I. 

§ I.  Analysia  of  Authority. 

§ 2.  Appeal  to  Authority,  in  what  cases 
fallacious. 

I.  Wh.\t,  on  any  given  occasion,  is  the  legi- 
timate weight  or  influence  of  authority,  regard 
being  had  to  the  different  circumstances  in 
wliicli  a person,  the  supposed  declaration  of 
whose  opinion  constitutes  the  authority  in 
question,  was  placed  at  the  time  of  the  de- 
livery of  sucli  declaration? 

l.vt,  Upon  the  degree  of  relative  and  ade- 
quate intelliyence  on  the  part  of  the  person 
whose  opinioit  or  supposed  opinion  consti- 
tutes the  authority  in  question,  — say  of  the 
persona  ci/jus ; — -dly.  Upon  the  degree  of 
relative  probity  on  the  part  of  that  same  per- 
son;— 'idly.  Upon  the  nearness  or  remote- 
ness of  the  relation  between  the  immediate 
subject  of  such  Ids  opinion  and  the  question 
in  hand; — Upon  the  fidelity  of  the  me- 
dium through  winch  such  supposed  opinion 
has  been  tran.-.mitted  (including  correctness 
and  completeness  :)  tipon  such  circumstan- 
ces, the  legitimately  persuasive  force  of  the 
authority  thus  constituted  seems  to  depend; 
such  are  the  sources  in  winch  any  deficiency 
in  respect  of  such  persuasive  force  is  to  be 
looked  for. 

Deficiency  of  attention — t.  e.  intensity  and 
steadiness  of  attention  — with  reference  to 
the  influencing  circumstances  on  which  the 
opinion,  in  order  to  be  correct,  required  to  be 
grounded  ; deficiency  in  respect  of  opportunity 
or  matter  of  information,  with  reference  to 
the  individual  (juestion  in  hand  ; distance  in 
point  of  time  from  the  scene  of  the  proposed 
measure;  distance  in  point  of  place: — such, 
again,  are  the  sources  in  which,  the  situation 
of  the  person  in  question  being  given,  any 
deficiency  in  respec;t  of  relative  and  adequate 
intelligence  is,  it  seems,  to  be  looked  for. 

It  is  in  the  character  of  a cause  of  defi- 
ciency in  relative  and  adequate  infoimation, 
that  distance  in  point  of  time  operates  as  a 
cause  of  deficiency  in  respect  of  relative  and 


adequate  intelligence  ; and  so  in  regard  to  dis- 
tance in  point  of  place. 

As  to  relative  probity,  any  deficiency  re- 
ferable to  this  head  will  be  occasioned  by 
the  exposure  of  the  persona  cujus  to  the  action 
of  sinister  interest:  couoermng  which,  see 
Part  V.  Chapter  III. — Causes  if  the  utterance 
of  these  fu Hades. 

The  most  ordinary  and  conspicuous  defici- 
ency in  the  article  of  relative  probity,  is  that 
of  sincerity;  the  improbity  consisting  in  the 
opposition  or  discrepancy  between  the  opi- 
nion expressed  and  the  opinion  really  enter- 
tained. 

But  as  not  only  declaration  of  opinion,  but 
opinion  itself,  is  exposed  to  the  action  of  si- 
nister interest,  — in  so  far  as  this  is  the  case, 
the  deficiency  is  occasioned  in  two  ways  : by 
the  action  of  the  sinister  interest,  either  the 
relevant  means  and  materials  are  kept  out  of 
the  mind  ; or,  if  this  be  not  found  practicable, 
the  attention  i-  kept  from  fixing  upon  them 
with  the  degree  of  intensity  proportioned  to 
their  legitimately  persuasive  force. 

As  to  the  mass  of  information  received  by 
any  person  in  relation  to  a given  subject,  the 
correctness  and  completeness  of  such  infor- 
mation, and  thence  the  probability  of  correct- 
ness on  the  part  of  tlie opinion  grounded  on  it, 
will  be  in  the  joint  ratio  of  the  sufficiency  of 
the  menus  of  collecting  such  information,  and 
the  strength  of  the  motives  by  which  he  was 
u/ge<l  to  the  employment  of  those  means. 

On  both  these  accounts  taken  together,  at 
the  top  of  the  scale  of  trustworthiness  stands 
that  mass  of  authority  which  is  constituted 
by  what  may  be  termed  scientific  or  profes- 
sional opinion:  that  is,  opinion  entertained 
in  relation  to  the  subject  in  question  by  a 
person  who,  by  special  means  and  motives 
attached  to  a particular  situation  in  life,  may 
with  reason  be  considered  as  possessed  of 
such  7neans  of  insuring  the  correctness  of  his 
opinion,  as  cannot  reasonably  be  expected  to 
have  place  on  the  part  of  a person  not  so  cir- 
cumstanced. 

As  to  the  special  motives  in  question,  they 
will  in  every  case  be  found  to  consist  of  good 
or  evil ; profit,  for  instance,  or  loss,  present- 
ing themselves  as  eventually  likely  to  befall 
the  person  ill  question — profit  or  other  good  in 
ca-eof  the  correctness  of  bis  opinion — loss  or 
other  evil  in  the  event  of  its  incorrectness. 

In  proportion  to  the  force  with  which  a 
man’s  will  is  operated  upon  by  the  motives 
in  question,  is  the  degree  of  attention  em- 
ployed in  looking  out  for  the  means  of  intor- 
mation,  and  the  use  made  of  them  in  the  way 
of  reflection  towards  the  formation  of  his 
opinion. 

Thus  in  the  case  of  every  occupation  which 
a man  engages  in  with  a view  to  profit,  the 
hope  of  gaining  his  livelihood,  and  the  fear 
of  not  gaining  it,  are  the  motives  by  which 
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lie  ts  iireed  to  apply  bis  attention  to  tlie 
collection  of  whatsoever  information  may 
contribute  to  the  conectness  of  the  several 
opinions  which  lie  may  have  occasion  to  form 
respecting  the  most  atlvantageons  method  ot 
carrying  oti  the  several  operations  by  which 
such  profit  may  be  obtained. 

1.  The  legitimately  persuasive  force  of  pro- 
fessional authority  being  taken  as  the  high- 
est term  in  the  scale,  tlie  following  may  be 
noticed  as  expressive  of  so  many  other  species 
of  authority,  occujiying  so  many  inferior  de- 
grees in  the  same  scale:  — 

2.  Antbority  derived  from  power.  The 
greater  the  quantity  of  power  a man  has,  no 
matter  in  what  shape,  the  nearer  the  autho- 
rity of  bis  opinion  comes  to  professional  au- 
thority, in  respect  of  the  facility  of  obtaining 
the  means  conducive  to  correctness  of  deci- 
sion. 

3.  -Authority  derived  from  opulence.  Opu- 
lence— being  an  instrument  of  power,  and 
to  it  considerable  extent  applicable  in  a direct 
way  to  many  or  most  of  the  purposes  to  which 
power  is  applicable  — seems  to  stand  next 
after  power  in  the  scale  of  instruments  of 
facility  as  above. 

4.  Authority  derived  from  reputnlion,  con- 
sidered as  among  the  elficient  causes  «)f  re- 
spect. By  reputation,  understand,  on  this 
occision,  general  reputation,  not  special  and 
relative  reputation,  which  would  rank  the 
species  of  authority  under  the  head  of  pro- 
fessional authority  as  above. 

Note,  that  of  all  these  four  species  of  au- 
thority, it  is  only  in  the  case  of  the  first  that 
the  presumable  advantage  which  is  the  effi- 
cient cause  of  its  legitimately  persuasive  force 
extends  to  the  article  of  motives  as  well  as 
means.  By  having  the  motives  that  tend  to 
correctness  of  information,  the  professional 
man  has  the  m ans  likewise  ; since  it  is  to  the 
force  of  the  motives  under  the  stimulus  of 
which  he  acts,  that  he  is  indebted  for  what- 
ever means  he  acquires.  It  is  from  his  having 
the  motives,  that  it  follows  that  he  has  the 
means. 

But  in  those  other  cases,  whatsoever  be  the 
means  which  a man’s  situation  places  within 
his  reach,  it  follows  not  that  he  has  the  mo- 
tives— that  he  is  actually  under  the  impulse 
of  any  motive  sufficient  to  the  full  action  of 
that  desire  and  that  energy  by  which  alone 
he  can  be  in  an  adequate  degree  put  in  pos- 
session of  the  means. 

On  the  contrary,  in  proportion  as  in  the 
scale  of  power  the  man  in  question  rises  above 
the  ordinary  level,  in  that  same  proportion, 
in  respect  of  motives  for  exertion  (he  the  line 
of  action  w'hat  it  may,)  he  is  apt  to  sink  be- 
low the  s.iiiie  level : because,  the  greater  the 
quantum  of  the  share  of  the  general  mass  of 
objects  of  desire  that  a man  is  already  in  pos- 
•ession  of,  the  greater  is  the  amount  of  that 
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portion  of  liis  desire*  which  is  already  in  a 
-tate  of  saturation,  and  coiisef|uently  the  less 
the  amount  of  that  portion  wliicli,  remaining 
uiisatiated,  is  left  free  to  operate  upon  his 
mind  in  the  character  of  a motive. 

Under  oriental  despotism,  the  person  at 
whose  command  the  weans  of  information 
exist  in  a larger  proportion  than  they  do  in 
the  instance  of  any  other  person  whatever, 
is  the  despot : but  necessary  motives  being 
wanting,  no  use  is  made  by  him  of  the.se 
means,  and  the  general  result  is  a state  of 
almost  infantine  imbecility  and  ignorance. 

8nch,  in  kind,  varying  only  in  tiegree.  is 
the  case  with  every  hand  in  which  power  is 
lodged,  nnincumhered  with  oliligatinn ; or.  in 
other  words,  with  sense  of  eveiitiml  danger. 

In  England,  the  king,  the  peer,  the  opulent 
borough-holding  or  county-holding  country 
gentleman,  should,  on  the  above  princi|de, 
present  an  instance  of  the  sort  of  double  scale 
in  question,  in  which,  while  means  decrease, 
motives  rise. 

But  so  long  as  he  takes  any  part  at  all  in 
public  affairs,  the  sense  of  that  weak  kind 
of  eventual  resfionsibility  to  which,  notwith- 
standing the  prevailing  habits  of  idolatry, 
tlie  moiuirclt,  as  such,  stands  at  all  times  ex- 
posed, suffices  to  keep  his  intellectual  facul- 
ties at  a point  more  or  less  above  llie  point 
of  utter  ignorance  ; whereas,  short  of  [irove- 
ahle  idioti.sm,  the:e  is  no  degree  of  imbecility 
that  in  either  of  those  two  other  situations 
can  suffice  to  render  it  matter  of  danger  or 
inconvenience  to  the  possessor,  either  to  leave 
altogether  unexercised  the  power  annexed 
to  such  situation,  or,  without  the  smallest 
regard  for  the  public  welfare,  to  exercise  it 
in  whatever  manner  may  be  most  agreeahie 
or  convenient  to  himself. 

All  this  while,  it  is  only  on  the  supposition 
of  perfect  relative  probity,  viz.  of  that  branch 
of  priiblty  tliat  consists  of  sincerity,  as  well 
as  absence  of  all  such  sources  of  delusion  as 
to  the  person  in  question  are  liable  to  pro- 
duce the  effects  of  insincerity  — in  a word, 
it  is  only  on  the  supposition  of  the  absence 
of  exposure  to  the  action  of  any  .sinister  in- 
terest, operating  in  such  direction  as  to  tend 
to  produce  either  erroneous  opinion,  or  mis- 
representation of  a man’s  opinion  on  the  sub- 
ject in  question,  that,  in  so  far  as  it  depends 
on  the  infomiation  necessary  to  correctness 
of  opinion,  the  title  of  a man’s  authority  to 
regard  bears  any  proportion  either  to  motives 
or  to  meiins  of  information  as  above. 

On  the  contrary,  if,  either  immediately 
or  through  the  medium  of  the  will,  a na  n’s 
understanding  he  exposed  to  the  dominion  of 
sinister  interest,  the  inoie  comple’e  as  well 
as  correct  the  mass  of  relative  information 
is  which  he  possesses,  the  more  completely 
destitute  of  all  title  to  regard,  i.  e.  to  coi  fi- 
dence,  unless  it  be  in  the  opposite  direction. 
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will  the  authority,  or  pretended  or  real  opi- 
nion. be. 

Hence  it  is,  that  on  the  question.  What  is 
the  systetn  of  remuneration  best  adapted  to 
the  purpose  of  obtaining  the  highest  degree 
ofotricial  aptitude  throughout  the  whole  field 
of  olficial  service?  — the  authority  of  any 
person,  who  here  or  elsewhere,  now  or  for- 
merly, was  in  possession  or  expectation  of 
any  such  situation  as  that  of  minister  of 
state,  so  far  from  being  greater  than  that  of 
an  average  man,  is  not  equal  to  0,  but  in 
the  mathematical  sense  negative,  or  so  much 
below  0 ; i.  e.  so  far  as  it  alTords  a reason 
for  looking  upon  the  opposite  opinion  as  the 
right  and  true  one. 

So,  again,  as  to  this  question  — What,  in 
so  far  as  concerns  cognoscibility,  or  economy 
and  exped  tion  in  procedure,  the  state  of  the 
law  oufjht  to  be  ? — in  the  instance  of  any 
person  who  here  or  elsewhere,  recently  or 
formerly,  hut  more  particularly  in  this  coun- 
try, was  in  possession  or  expectation  of  any 
situation,  professional  or  olficial,  the  profit- 
ableness of  which,  in  the  shape  of  pecuniary 
emolument,  or  in  any  other  shape  (such  as 
power,  reputation,  ease,  and  occasionally 
vengeance,)  depended  upon  the  incognos- 
cibility, the  expensiveness,  the  dilatoriness, 
the  vexatiousness  of  the  system  of  judicial 
procedure — the  weight  of  the  authority  — 
the  strength  of  its  title  to  credit  on  the  part 
of  those  understandings  to  which  the  force  of 
it  is  applied,  — is  not  merely  equal  to  0,  but  in 
tlie  matlieinatical  sense  negative,  or  so  much 
below  0. 

Note,  that  where,  as  above,  the  weight  or 
probative  force  of  the  authority  in  question 
is  spoken  of  as  being  not  positive  but  nega- 
tive (being  rendered  so  by  sinister  interest,) 
what  is  taken  for  granted  is,  that  the  direc- 
tion in  which  the  authority  is  offered  is  the 
same  as  that  in  which  the  sinister  interest 
acts ; for  if,  the  <iirection  in  which  the  sinister 
interest  acts  lying  one  way,  the  direction  in 
which  the  opinion  acts  lies  the  other  way  — 
in  such  case,  the  title  of  the  opinion  to  credit 
on  the  part  of  the  uudei>tandings  to  which 
it  is  proposed,  so  far  from  being  destroyed 
or  weakened,  is  much  increased;  because  the 
grounds  for  correctness  of  opinion,  the  mo- 
tives and  the  means  which  in  that  case  lead 
to  correctness  being  more  completely  within 
tJie  reach  of,  and  according  to  probability 
present  to,  the  minds  of  this  class  of  men, 
the  forces  that  tend  to  promote  aberration 
having  by  this  supposition  spent  themselves 
in  vain,  the  chance  for  correctness  is  thereby 
greater. 

Accordant  with  this,  and  surely  enough  ac- 
cordant with  e.xperience  and  common  sense, 
is  one  of  the  few  rational  rules  that  as  yet 
l\ave  received  admittance  among  the  techni- 
cally-established rules  of  evidence.  In  a man’s 
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own  favour  his  own  testimony  is  the  weakest 
. — in  his  disfavour,  the  strongest,  evidence. 

It  is  on  this  account  that,  wherever  a man 
is  in  a superior  degree  furnished  as  above 
with  means  of,  and  motives  for,  obtaining 
relevant  information,  the  stronger  the  force 
of  the  sinister  interest  under  the  action  of 
which  his  opinion  is  delivered,  the  stronger 
is  his  title  to  attention.  In  the  way  of  direct 
and  relevant  argument  apply  ing  to  the  ques- 
tion in  hand  in  a direct  and  specific  way,  if 
the  question  be  susceptible  of  any  such  argu- 
ments, in  proportion  to  the  efficiency  of  the 
motives  and  means  he  has  for  the  acquisition 
of  such  relevant  information,  is  the  probabi- 
lity of  his  bringing  such  information  to  view. 
If,  then,  instead  of  bringing  to  view  any  such 
relevant  information,  or  by  way  of  supplement 
and  support  to  such  relevant  information 
(when  weak  and  insufficient,)  the  arguments 
which  he  brings  to  view  are  of  the  irrelevant 
sort,  the  addition  of  such  bad  arguments  af- 
fords a sort  of  circumstantial  evidence,  and 
that  of  no  mean  degree  of  probative  force, 
of  the  inability  of  the  side  thus  advocated  to 
furnish  any  good  ones. 

Closeness  of  the  relation  between  the  im- 
mediate subject  in  hand,  and  the  subject  of 
the  supposed  opinion  of  which  the  authority 
is  composed,  has  been  mentioned  as  the  third 
circumstance  necessary  to  be  considered  in 
estimating  the  credit  due  to  authority  : — of 
this,  it  is  evident  enough,  there  cannot  be  any 
common  and  generally  applicable  measure: 
it  is  that  sort  of  quantity,  of  the  amount  of 
which  a judgment  can  only  be  pronounced 
in  each  individual  case. 

As  to  the  fidelity  of  the  medium  through 
which  the  opinion  constitutive  of  the  autho- 
rity in  question  has  been,  or  is  supposed  to 
have  been,  transmitted,  — it  is  only  pro  me- 
moria  that  this  topic  is  here  brought  to  view 
in  the  list  of  the  circumstances  from  which 
the  legitimately  persuasive  force  of  an  opi- 
nion constitutive  of  authority  is  liable  to 
experience  decrease . of  its  admission  into 
this  list  the  propriety  is,  on  the  bare  mention, 
as  manifest  as  it  is  in  the  power  of  reasoning 
to  make  it.  In  this  respect,  the  rule  and 
measure,  as  well  as  cause,  of  such  decrease, 
stand  exactly  on  the  same  ground  as  the  rule 
with  respect  to  any  other  evidence  ; autho- 
rity being,  to  the  purpose  in  question,  neither 
more  nor  less  than  an  article  of  circumstantial 
evidence. 

The  need  for  the  legitimately  persuasive 
force  of  authority,  t.  e.  probability  of  com- 
paratively superior  information  on  the  one 
hand,  is  in  the  inverse  ratio  of  information 
on  the  part  of  the  person  on  whom  it  is  de- 
signed to  operate,  on  the  other.  The  less 
the  degree  in  which  each  man  is  qualified  to 
form  a judgment  on  any  subject  on  the  ground- 
of  specific  and  relevant  information — on  the- 
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prouiid  of  direct  evidence — the  more  cogent 
the  necessity  he  is  under  of  trusting,  with  a 
degree  of  confidence  more  or  less  implicit,  to 
that  species  of  circumstantial  evidence : and 
in  proportion  to  the  ni.inber  of  the  persons 
who  possess.  -each  within  himself,  the  means 
cf  forming  an  opinion  on  any  given  subject 
yn  the  ground  of  such  direct  evidence,  the 
Jieater  the  number  of  the  persons  to  whom 
il  ought  to  be  matter  of  shame  to  frame  and 
pronounce  their  respective  decision,  on  no 
better  ground  than  that  of  such  inconclusive 
and  necessarily  fallacious  evidence. 

Of  the  truth  of  this  observation,  men  be- 
longing to  the  several  classes,  whose  situation 
in  the  community  has  given  to  them,  in  con- 
jimction  with  efficient  power,  a se[)arate  and 
sinister  interest  opposite  to  that  of  the  com- 
munity in  general,  have  seldom  failed  to  be 
in  a sufficient  degree  percipient. 

In  this  perception,  in  the  instance  of  the 
fraternity  of  lawyers,  may  be  seen  one  cause, 
though  not  the  only  one,  of  the  anxiety  be- 
trayed, and  pains  taken,  to  keep  the  rule  of 
action  in  a state  of  as  complete  incognosci- 
bility as  possible  on  the  part  of  those  whose 
conduct  is  professed  to  be  directed  by  it,  and 
Vvbose  fate  is  in  fact  disposed  of  by  it. 

In  this  same  perception,  in  the  instance  of 
the  clergy  of  old  times  in  the  Romish  church, 
may  be  seen  in  like  manner  the  cause,  or  at 
least  one  cause,  of  the  pains  taken  to  keep  in 
the  same  state  of  incognoscibility  the  acknow- 
ledged rule  of  action  in  matters  of  sacred  and 
supernatural  law. 

In  this  same  perception,  in  the  instance  of 
the  English  clergy  of  times  posterior  to  those 
of  the  Romish  church — in  this  same  percep- 
tion may  be  seen  one  cause  of  the  exertions 
made  by  so  large  a proportion  of  the  governing 
classes  of  that  hierarchy,  to  keep  back,  and 
if  possible  render  abortive  the  system  of  in- 
vention which  has  for  its  object  the  giving  to 
the  exercise  of  the  art  of  reading  the  highest 
degiee  of  universaliry  possible. 

To  return.  Be  the  subject-matter  Avhat 
it  may,  to  the  account  of  fallacies  cannot  be 
placed  any  mention  made  of  an  opinion  to 
such  or  such  an  effect,  as  having  been  deli- 
vered or  intimated  by  such  or  such  a person 
byname,  when  the  sole  object  of  the  refe- 
rence is  to  poip'  out  a place  where  relevant 
arguments  adduced  on  a given  occasion  may 
be  found  in  a more  complete  or  pers[)icu  ms 
state  than  they  are  on  the  occasion  on  which 
they  are  adduced. 

In  the  case  thus  supposed^ there  is  no  ir- 
rdevanry.  The  arguments  referred  to  are  by 
the  supposition  relevant  ones;  such  as,  if  the  | 
person  by  whom  they  have  been  presented  to  j 
riew  were  altogether  unknown,  would  not 
•ose  anything  of  their  weight;  the  opinion  is 
not  presented  as  constitutive  of  authority,  as 
carrying  any  weight  of  itself,  and  indepen- 


dently of  the  considerations  which  he  has 
brought  to  view. 

Neither  is  there  any  fallacy  in  making 
reference  to  the  opinion  of  this  or  that  pro- 
fessional person,  in  a case  to  such  a degree 
professional  or  scientific,  with  relation  to  the 
hearers  or  readers,  that  the  forming  a correct 
judgment  on  such  relevant  and  specific  argu- 
ments as  belong  to  it,  is  beyond  their  compe- 
tence. In  matters  touching  medical  science, 
chemistry,  astronomy,  the  mechanical  arts, 
the  various  branches  of  the  art  of  war,  &c., 
no  other  course  could  be  pursued. 

§ 2.  Appeal  to  Aritliarilij,  in  what  cases 
fallacious.'' 

The  case  in  which  reference  to  authority 
is  open  to  the  imputation  of  fallacy,  is  where, 
in  the  course  of  a debate  touching  a subject 
lying  in  such  sort  within  the  comprehension 
of  the  debaters,  that  argument  bearing  ihe 
closest  relation  to  it  would  be  perfectly  within 
the  sphere  of  their  comprehension,  — autho- 
rity (a  sort  of  argument  in  the  case  here  in 
question  not  relevant)  is  employed  in  the 
place  of  such  relevant  arguments  as  might 
have  been  adduced  on  one  side,  or  in  oppo- 
sition to  irrelevant  ones  adduced  on  the  other 
side. 

But  the  case  in  which  the  practice  of  ad- 
ducing authority  in  the  character  of  an  argu- 
! ment  is  in  the  highest  degree  exposed  to  the 
imputation  of  fallacy,  is,  wliere  the  situation 
of  the  debaters  being  such,  that  the  forming 
a correct  conception  of,  and  judgment  on, 
such  relevant  arguments  as  the  subject  ad- 
mits, is  not  beyond  their  competency,  the 
opinion,  real  or  supposed,  of  any  person  who 
from  his  profession  or  other  particular  situa- 
tion, derives  an  interest  opposite  to  that  of 
the  public,  is  adduced  in  the  character  of  an 
argument,  in  lieu  of  such  relevant  arguments 
as  the  question  ought  to  furnish.  — (In  an 
Appendix  to  this  Chapter  will  be  given 
examples  of  persons  whose  declared  opinions, 
on  a question  of  legislation,  are  in  a peculiar 
degree  liable  to  he  tinged  with  falsity  by  the 
action  of  sinister  interest.) 

He  who,  on  a question  concerning  the  pro- 
priety of  any  law  or  established  practice  with 
reference  to  the  time  being,  refers  to  autho- 
rity as  decisive  of  the  question,  assumes  the 
truth  of  one  or  other  of  two  positions  : viz. 
that  tlie  principle  of  utility  — i.  e.  that  the 
greatest  happiness  of  the  greatest  number — - 

* “ An  unquestionable  maxim,”  it  is  said,  is 
thi.s:  — ‘‘  Reason,  and  not  authority,  should  de- 
termine the  judgment Said  ? and  by  whom  ? 
even  by  a bishop ; and  by  wliat  bishop  > ev.  n 
Bishop  Warburton  : and  this  is  not  in  one  work 
only,  but  in  two.  The  above  words  are  from  liis 
Div.  Legat.  ii.  H02  ; and  in  his  Alliance.  See.  is 
a passage  to  the  same  effect : here,  then,  we  have 
authority  against  authority. 
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it  not  at  the  time  in  question  the  proper 
Etimlaid  for  jiidgiiiff  of  the  merits  of  the 
q t.slioii  ; 01',  that  tlie  ['ractice  of  otlier  ami 
former  times,  or  the  opinion  of  otlier  persons, 
ouqht  to  he  regarded  in  all  cases  as  (tonclusiee 
evidence  of  the  natnre  and  tendency  ot  the 
prai -t i ce  — not i d 1 1 si  v e e-v  i d e 1 1 ce . s ii  p t- rsed i ng 
tlie  necessity  and  propriety  of  any  recourse 
to  reason  or  present  e.vpei'ience. 

In  the  first  case,  being  ■•cally  an  enemy  to 
the  comiminity,  that  he  should  be  esteemed 
as  such  liy  all  to  whom  the  happinc'S  of  the 
community  is  an  object  of  regard,  is  no  triore 
than  right  and  retisonable.  — no  more  thati 
vviiat,  if  men  acted  consistetitly,  would  uni- 
fortnly  take  [ilace. 

In  the  other  case,  what  he  does  is,  virtually 
to  acknowledge  himself  not  to  possess  any 
powers  of  reasoning  which  lie  himself  can 
vetiture  to  think  it  safe  to  trust  to:  inca- 
paiile  of  forming  for  himself  any  judgment 
by  which  he  looks  upon  it  as  s afe  to  be  de- 
termined. lie  betakes  himself  for  safety  to 
some  other  man,  or  set  of  men,  of  whom  he 
knows  little  or  nothing,  except  that  they 
lived  so  many  years  ago;  that  the  period  of 
their  existence  was  by  so  much  anterior  to 
Lis  own  time  — by  so  much  anterior,  and  con- 
sequently possessing  for  its  guidance  so  much 
the  less  experience. 

But  when  a man  gives  this  account  of  him- 
self— when  he  represents  his  own  mind  as 
labouring  und  r this  kind  and  degree  of  im- 
becility, — what  can  tie  more  reasonable  than 
that  he  should  be  taken  at  his  word?  — that 
he  should  be  considered  as  a person  labour- 
ing under  a general  and  incurable  imliecility, 
from  whom  nothing  relevant  can  reasonably 
be  exfiected  ? 

lie  who,  in  place  of  reasoning  deduced  (if 
the  subject  be  of  a practical  nature)  from  the 
consideration  of  the  end  in  view,  employs 
authority,  makes  no  secret  of  the  opinion  he 
entertains  of  his  hearers  or  his  readers:  he 
assumes  that  those  to  whom  he  addresses  him- 
self are  incapable,  each  of  them,  of  forming  a 
judgment  of  their  own.  If  they  submit  to  this 
insult,  may  it  nor  be  presumed  that  they  ac- 
knowledge the  justice  of  it? 

Of  imbecility — at  any  rate  of  self-conscious 
and  self-avowed  imbecility  — proportionable 
humility  ought  naturally  to  he  the  result; 

On  the  contrary,  so  far  from  humility, — 
of  this  species  of  idolatry — of  this  tvorship- 
pirig  of  dead  men’s  bones,  — all  the  passions 
the  most  opposite  to  humility — pride,  anger, 
obstinacy,  and  overbearingness,  — are  the  fre- 
quent, not  to  say  the  constant,  accompani- 
ments. 

With  the  utmost  strength  of  mind  that  can 
be  displayed  in  the  field  of  rea-oning,  no  rea- 
sonable man  ever  manifests  so  much  he  t, 
assumes  so  much,  or  exhibits  himself  disposed 
to  oear  so  little,  as  these  men,  whose  title  to 


regard  and  notice  is  thus  given  up  by  them- 
selves. 

Whence  this  inconsistency’ — whence  this 
violence?  From  this  alone,  that  having  some 
abuse  to  defend — some  iihuse  in  which  they 
have  an  interest  and  a prolit  — and  timiing  it 
on  the  ground  of  present  public  interest  in- 
defeiisilile,  they  fly  for  refuge  to  (he  only  sort 
of  argument  in  wliich  so  nmch  as  the  preten- 
sion of  being  sincere  in  error  cun  tiiid  coun- 
tenance. 

By  anthorify,  support,  the  strength  of  which 
is  pi’oportioiied  to  the  number  of  the  persons 
joitiing  ill  it,  is  given  to  systems  of  opinions 
at  once  absurd  and  pernicious  — to  the  reli- 
gion of  Buddh,  of  Braina,  of  Foh,  of  Ma- 
homet. 

And  hence  it  may  he  inferred  that  the  pro- 
bative force  of  authority  is  not  increased  by 
the  number  of  those  who  may  have  professed 
a given  opinion  — unless,  indeed,  it  could  be 
proved  that  each  individual  of  the  multitudes 
who  professed  the  opinion,  possessed  in  the 
highest  degree  the  means  and  motives  for 
ensuring  its  correctness.  Even  in  such  a case, 
it  would  not  warrant  the  substitution  of  the 
authority  for  such  direct  evidence  and  aigu- 
inents  as  any  case  in  debate  might  be  able 
to  supply,  supposing  the  debaters  capable  of 
comprehending  such  direct  eviilence  and  ar- 
guments : but  that,  in  ordinary  cases,  no  such 
circumstantial  evidence  should  possess  any 
such  legitimately  probative  force  as  to  war- 
rant the  addition,  much  less  the  substitution 
of  it,  to  that  sort  of  information  which  be- 
longs to  direct  evidence,  will,  it  is  supposed, 
he  rendered  sulficiently  apparent  by  the  fol- 
lowing considerations : — 

1,  If  in  theory  any  the  minutest  degree  of 
force  were  ascribed  to  the  elementary  mo- 
nade  of  the  body  of  authority  thus  composed, 
and  this  theory  were  followed  up  in  practice, 
the  consequence  would  be,  the  uttei'  subver- 
sion of  the  existing  state  of  things;  — as  for 
example  — if  distance  in  point  of  time  were 
not  sulficient  to  destroy  the  probative  force 
of  such  authoiity,  the  Catholic  religion  would 
in  England  he  to  be  restored  to  the  exclusive 
dominion  it  possessed  and  exercised  for  so 
many  centuries:  the  toleration  laws  would 
he  to  be  repealed,  and  persecution  to  the 
length  of  extirpation  would  he  to  be  substi- 
tuted to  whatever  liberty  in  conduct  and  dis- 
course is  enjoyed  at  present;  — and  in  this 
way,  after  the  abolished  religion  had  thus 
been  triumjihantly  restored,  an  inexorable 
door  would  be  shut  against  every  imaginable 
change  in  it,  aS(l  thence  against  every  itiia- 
ginahle  reform  or  improvement  in  it,  through 
all  future  ages: 

2.  If  distance  in  point  of  place  were  not 
understood  to  have  the  same  effect,  some  other 
religion  than  the  Christian  — the  religion  or 
Mahomet  for  example,  or  the  way  of  thinking 
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in  matlers  of  religion  prevalent  in  China  — 
would  have  to  be  substituted  by  law  to  the 
Christian  religion 

In  authority,  defence,  such  as  it  is,  has  been 
found  for  every  imperfection,  for  every  abuse, 
for  ev.  ry  the  most  pernicious  and  most  exe- 
crable abomination  that  the  most  corrupt  sys- 
tem of  government  has  ever  husbanded  in  its 
bosom : — 

And  here  may  be  seen  the  mischief  neces- 
sarily attached  to  the  course  of  him  whose 
footsteps  are  regulated  by  the  finger  of  this 
blind  guide. 

What  is  more,  from  hence  may  inferences 
be  deduced  — nor  those  ill-grounded  ones  — 
respecting  the  probity  or  improbity,  the  sin- 
cerity or  insincerity,  of  him  who,  standing  in 
a public  situation,  blushes  not  to  look  to  this 
blind  guide,  to  the  exclusion  of,  or  in  prefe- 
rence to,  reason  — the  only  guide  that  docs 
not  begin  with  shutting  his  own  eyes,  for  the 
purjiose  of  closing  the  eyes  of  his  followers. 

As  the  world  grows  older,  if  at  the  same  time 
it  grows  wiser  (which  it  will  do  unless  the 
period  shall  have  arrived  at  which  experience, 
the  mother  of  wisdom,  shall  have  become 
barren,)  the  influence  of  authority  will  in  each 
situation,  and  [larticularly  in  parliament,  be- 
come less  and  less. 

Take  any  part  of  the  field  of  moral  science, 
private  morality,  constitutional  law,  private 
law — go  back  a few  centuries,  and  you  will 
find  argument  consisting  of  reference  to  au- 
thority, not  exclusively,  but  in  as  large  a 
proportion  as  possible.  As  experience  has 
increased,  authority  has  been  gradually  set 
aside,  and  reasoning,  drawn  from  facts,  and 
guided  by  reference  to  the  end  in  view,  true 
or  false,  has  taken  its  place. 

01  the  enormous  mass  of  Roman  law  heaped 
up  in  tlie  school  of  Justinian  — a mass,  tlie 
perusal  of  which  would  employ  several  lives 
occupied  by  nothing  else- — materials  of  this 
description  constitute  by  far  the  greater  pait. 
A throws  out  at  r.mdom  some  loose  thought: 
B,  catching  it  up,  tells  you  what  A thinks 
— at  least,  what  A said : C tells  you  what 
has  been  said  by  A and  B;  and  thus,  like  an 
avalanche,  the  mass  rolls  on. 

Happily,  it  is  only  in  matters  of  law  and 
religion  tliat  endeavours  are  maiie,  by  the  fa- 
vour shown  and  currency  given  to  this  fallacy, 
to  limit  and  debilitate  the  exercise  of  the 
right  of  private  inquiry  in  as  great  a degree 
as  possible,  though  at  this  time  of  day  the 
exercise  of  this  essential  right  can  no  longer 
be  suppressed  in  a complete  and  direct  way 
by  1.  gill  punishment. 

In  mechanics,  in  astronomy,  in  mathema- 
tics, in  the  new-born  science  of  chemistry  — 
no  one  has  at  this  time  of  day  either  effron- 
tery or  folly  enough  to  avow,  or  so  much  as 
to  insinuafe.  that  the  most  desbahle  state  of 
these  branehes  of  useful  knowledge,  the  most 
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rational  and  eligible  course,  is  to  substitute 
decision  on  the  ground  of  authority,  to  de- 
cision on  the  ground  of  direct  and  specific 
evidence. 

Ill  every  branch  of  physical  art  and  science, 
the  folly  of  this  substitution  or  preference  is 
matter  of  demonstration  — is  matter  of  intui- 
tion, and  as  such  is  universally  acknowledged. 
Ill  the  moral  branch  of  science,  religion  not 
excluded,  the  folly  of  the  like  receipt  for  cor- 
rectness of  opinion  would  not  be  less  univer- 
sally recognised,  if  the  wealth,  the  ease,  and 
the  dignity  attached  to  and  sup[>orted  by  the 
maintenance  of  the  opposite  opinion,  did  not 
so  steadily  resist  such  recognition. 

Causes  of  the  employment  and  prevalence  of 
this  fallacy. 

It  is  obvious  that  this  fallacy,  in  all  its 
branches,  is  so  frequently  resorted  to  by  those 
who  are  interested  in  the  support  of  abuses, 
or  of  institutions  pernicious  to  the  great  body 
of  the  people,  with  the  intention  of  sup- 
pressing all  exercise  of  reason.  A foolish  or 
uiiten.  ble  proposition,  resting  on  its  own  sup- 
port or  the  mere  credit  of  the  utterer,  could 
not  fail  speedily  to  encounter  detection  and 
exposure;  — the  same  proposition,  extracted 
from  a page  of  Blackstone,  or  from  the  page 
or  mouth  of  any  other  person  to  whom  the 
idle  and  unthiiikiiig  are  in  the  habit  of  uncon- 
ditionally surrendering  their  understandings, 
shall  disarm  all  up[)usition. 

Blind  ob.seqiiioiisness,  ignorance,  idleness, 
irresponsibility,  anti-constitutional  depend- 
ence, anti-constitutional  independence,  are 
the  causes  which  enable  this  fallacy  to  main- 
tain such  an  ascendency  in  the  governing  as- 
semblies of  the  Britisli  empire. 

First,  In  this  situation  one  man  is  on  each 
occasion  ready  to  borrow  an  opinion  of  an- 
other, because  through  ignorance  and  imbe- 
cility he  feels  himself  unable,  or  through  want 
of  solicitude  unwilling,  to  form  one  for  him- 
self ; and  he  is  thus  ignorant,  if  natural  ta- 
lent does  not  fail  him.  because  he  is  so  idle. 
Knowledge,  especially  in  so  wide  and  exten- 
sive a field,  requires  study;  study,  labour  of 
mind,  bestowed  with  more  or  ess  energy,  for 
a greater  or  less  length  of  time. 

But,  secondly,  In  a situation  for  which  the 
strongest  t«Jents  w'oiiid  not  he  more  than 
adequate,  there  is  frequently  a failure  of  na- 
tural talent ; because  in  so  many  instances 
admission  to  that  situation  depends  either  on 
the  p.  rson  admitted,  or  on  others  to  w’hoin, 
whether  he  has  or  has  not  the  requisite 
talents  is  a matter  of  indilference,  that  no 
degree  of  intellectual  defieiency,  short  of  pal- 
palile  idiocy,  can  have  the  effect  of  excluding 
a man  from  occupying  it. 

Thirdly,  The  sense  of  responsibility  is  in 
the  instance  of  a large  proportion  of  the  iiiein- 
1 bers  wanting  altogether;  because  in  so  small 
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a proportion  are  they  at  any  time  in  any 
decree  of  dependence  on  the  people  whose 
fate  is  in  their  hands,  and  because,  in  the 
instance  of  the  few  who  are  in  any  degree 
so  dependent,  the  efficient  cause,  and  conse- 
quently the  feeling  of  such  dependence,  en- 
dures during  so  small  a proportion  of  the 
time  for  which  they  enjoy  their  situations  : 
because  ahso,  whi  e so  few  are  dependent  on 
th  )se  on  whom  they  ought  to  he  dependent, 
so  many  are  dependent  on  those  who  ought 
to  be  dependent  on  them  — those  servants 
of  the  crown,  on  whose  conduct  they  are 
commission  d by  their  constituents  to  act  as 
judges.  What  share  of  knowledge,  intelli- 
gence, and  natuial  talent,  is  in  the  House, 
is  thus  divide  1 between  those  who  are,  and 
their  rivals  who  hope  to  be,  servants  of  the 
ctown.  The  consequence  is,  that,  those  ex- 
cepted in  whom  knowledge,  intelligence,  and 
talent,  are  worse  than  useless,  the  House  is 
composed  of  men,  the  furniture  of  whose 
minds  is  made  up  of  discordant  prejudices, 
of  which  on  each  occasion  they  follow  that 
by  which  the  interest  or  passion  of  the  mo- 
ment is  most  promoted. 

Then,  with  regard  to  responsibility,  so 
happily  have  matters  been  managed  by  the 
bouse,  — a seat  there  is  not  less  clear  of 
obligation  than  a seat  in  the  opera-house  : in 
both,  a man  takes  his  seat,  then  only  when 
oe  cannot  find  more  amusement  elsewhere; 
for  both  the  qualifications  are  the  same,  — 
a.  ticket  begged  or  bought : in  neither  is  a 
man  charged  with  any  obligation,  other  than 
the  negative  one  of  not  being  a nuisance 
to  the  company;  in  both,  the  length  as  well 
as  number  of  attendances  depends  on  the 
amusement  a man  finds,  except,  in  the  case 
of  the  house,  as  regards  the  members  de- 
pendent on  the  crown.  True  it  is,  that  a 
self-called  independent  member  is  not  neces- 
sarily ignorant  and  weak  : if  by  accident  a 
man  po.ssessed  of  knowledge  and  intelligence 
is  placed  in  the  house,  his  seat  will  not  de- 
prive him  of  his  acquirements.  All,  therefore, 
that  is  meant  is,  only  that  ignorance  does 
not  disqualify,  not  that  knowledge  does.  Of 
the  crown  and  its  creatures  it  is  the  interest 
that  this  ignorance  be  as  thick  as  possible. 
Why?  Because,  the  thicker  the  ignorance, 
the  more  completely  is  the  furniture  of  men’s 
minds  made  up  of  those  interest-begotten 
prejudices,  which  render  them  blindly  obse- 
quious to  all  those  who,  with  power  in  their 
hands,  stand  up  to  take  the  lead. 

But  the  Emperor  of  Morocco  is  not  more 
irresponsible,  and  therefore  more  likely  to  be 
ignorant  and  prone  to  be  deceived  by  the 
fallacy  of  authority,  than  a member  of  the 
British  Parliament : — the  Emperor  of  Mo- 
rocco’s power  is  clear  of  obligation ; so  is  the 
member’s : — the  e mperor’s  power,  it  is  true 
U an  integer,  and  the  member’s  but  a fraction 
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of  it ; but  no  ignorance  prevents  a man  from 
becoming  or  conrinuiiig  Em()eror  of  Morocco, 
nor  from  becoming  or  continuing  a member  : 
— the  emperor’s  title  is  derived  from  birth  ; 
so  is  that  of  many  a member: — to  enjoy  his 
despotism,  no  fiaud,  insincerity,  hvpocrisy, 
or  jargon,  is  necessary  to  the  emperor;  much 
of  all  to  the  member:  — by  ascending  and 
maintaining  his  throne,  no  principle  is  vio- 
lated by  the  empeior;  by  the  me.nber,  if  a 
borough-holder,  many  are  violated  on  bis 
taking  and  retaining  his  seat: — by  beiinr  a 
despot,  the  emperor  is  not  an  impostor ; the 
member  is  : — the  emperor  pretends  not  to 
be  a trustee,  agent,  deputy,  delegate,  repre- 
sentative ; lying  is  not  among  the  aceompa- 
niintnts  of  his  tyranny  and  insolence;  the 
member  does  pretend  all  tliis,  and  (if  a 
borough-holder)  lies.  A trust-holder  ? Yes; 
but  a trust-breaker  ; — an  agent?  Yes  ; but 
for  himself;  — a representative  of  the  peo- 
ple ? Yes  ; but  so  as  Mr.  Kemble  is  of  Mac- 
beth ; — a deputy  ? Yes  ; becau-e  it  has  not 
been  in  their  power  to  depute,  to  delegate 
anybody  else  : — deputy,  — delegate,  — nei- 
ther title  he  assumes  but  for  argument,  and 
when  he  cannot  help  it ; deputation  being 
matter  of  fact,  the  word  presents  an  act  with 
all  its  circumstances  — viz.  fewness  of  the 
electors,  their  want  of  freedom,  &c.  ; repre- 
sentation is  a more  convenient  word  — the 
acts,  &c.  are  kept  out  of  sight  by  it  — it  is 
a mere  fiction,  tlie  offspring  of  lawyer-craft, 
and  any  one  person  or  thing  may  be  repre- 
sented by  any  other : by  canvass  with  colours, 
a man  is  represented  ; by  a king,  the  whole 
peo[)le  ; by  an  ambassador,  the  king,  and 
thus  the  people. 

Remedy  against  the  influence  of  this  fallacy. 

For  banishing  ignorance,  for  substituting 
to  it  a constantly  competent  measure  of  use- 
ful, appropriate,  and  general  instruction,  the 
proper,  the  necessary,  tlie  only  means,  lie  not 
deep  beneath  the  surface. 

Tlie  sources  of  instruction  being  supposed 
at  command,  and  the  quatitity  of  natural 
talent  given,  the  quantity  of  information  ob- 
tained will  in  every  case  be  as  the  quantity 
of  mental  labour  employed  in  the  collection 
of  it  — the  quantity  of  mental  labour,  as  the 
aggregate  strength  of  the  motives  by  which 
a man  is  excited  to  labour. 

In  the  existing  order  of  things,  there  is, 
comparatively  speaking,  no  instruction  ob- 
tained, because  no  labour  is  bestoweii : no 
labour  is  bestowed,  because  none  of  the  mo- 
tives by  which  men  are  excited  to  labour  are 
applied  in  this  direction. 

The  situation  being  by  the  supposition  an 
object  of  desire,  if  the  case  were  such,  that 
without  labour  employed  in  obtaining  instruc- 
tion, there  would  be  no  chance  of  obtaining 
the  situation,  or  but  an  inferior  chance ; — 
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while,  in  rase  of  labour  so  employed,  there 
would  be  a certainty,  or  a superior  chance : — 
here,  instruction  would  have  its  motives;  — 
here,  labour  applied  to  the  attaimnent  of  in- 
struction— here,  consequently,  instruction  it- 
self— would  have  its  probably  efficient  cause. 

The  quality — i.  e.  the  relative  applicability 
of  the  mass  of  information  obtained  — is  an 
object  not  to  be  overlooked. 

'J’lie  goodness  of  the  quality  will  depend 
on  the  liberty  enjoyed  in  respect  of  the  choice. 
Hy  prohibitions,  with  penalties  attached  to 
the  delivery  of  alleged  information  relative 
10  a subject  in  question,  or  any  part  of  it, 
the  quality  of  the  whole  mass  is  impaired, 
and  an  implied  certificate  is  given  of  the  truth 
and  utility  of  whatsoever  portion  is  thus  en- 
deavoured to  be  suppressed. 

APPENDIX. 

Examples  of  descriptions  of  persons  whose 
declared  opinions  upon  a question  of  legis- 
lation are  peculiarly  liable  to  he  tingedwith 
falsity  by  the  action  of  sinister  interest, 

1.  Lawyers;  oppositeness  of  their  interest  to 
the  universal  interest. 

The  opinions  of  lawyers  in  a question  of 
legislation,  particularly  of  such  lawyers  as 
are  or  have  been  practising  advocates,  are 
peculiarly  liable  to  be  tinged  with  falsity  by 
the  operation  of  sinister  interest.  To  the 
interest  of  the  community  at  large,  that  of 
every  advocate  is  in  a state  of  such  direct 
and  constant  opposition  (especially  in  civil 
matters,)  that  the  above  assertion  requires 
an  apology  to  redeem  it  from  the  appearance 
of  trifling : the  apology  consists  in  the  exten- 
sively prevailing  propensity  to  overlook  and 
turn  aside  from  a fact  so  entitled  to  notice.  It 
is  the  people’s  interest,  that  delay,  vexation, 
and  expense  of  procedure,  should  be  as  small 
as  possible  : — it  is  the  advocate’s,  that  they 
should  be  as  great  as  possible  ; viz.  expense, 
in  so  far  as  his  profit  is  proportioned  to  it  — 
factitious  vexation  and  delay,  in  so  far  as  in- 
separable from  the  profit-yielding  part  of  the 
expense.  As  to  uncertainty  in  the  law,  it  is 
the  people’s  interest  that  each  man’s  security 
against  wrong  should  be  as  complete  as  pos- 
sible ; that  all  bis  rights  should  be  known  to 
him  ; that  all  acts,  which  in  the  case  of  his 
doing  them  will  be  treated  as  offences,  may 
be  known  to  him  as  such,  together  with  their 
eventual  punishment,  that  he  may  avoid 
committing  them,  and  that  others  may,  in  tis 
few  instances  as  possible,  suffer  either  from 
the  wrong,  or  from  the  expensive  and  vexa- 
tious remedy.  Hence  it  is  their  interest,  that 
as  to  all  these  matters  the  rule  of  action,  in 
so  far  as  it  applies  to  each  man,  should  at  all 
tinies  be  not  only  discoverable,  but  actually 
present  to  his  mind.  Such  knowledge,  which 
it  is  every  man’s  interest  to  possess  to  the 


greatest,  it  is  the  lawyer’s  interest  that  he 
possess  it  to  the  narrowest,  extent,  possible. 
It  is  every  man’s  interest  to  keep  out  of  law- 
yers’ hanus  as  much  as  possible  — it  is  the 
lawyer’s  interest  to  get  him  in  as  often,  and 
keep  him  in  as  long,  as  possible,  — and  thence, 
that  any  written  expression  of  the  words  neces- 
sary to  keep  non-lawyers  out  of  his  ham  may 
as  long  as  possible  be  prevented  from  coming 
into  existence  ; and  when  in  existence,  may  as 
long  as  possible  b.’  kept  from  being  present  to 
his  mind,  — and  when  presented,  from  staying 
there.*  It  is  the  lawyer’s  interest,  theri  tore, 
that  people  should  ctmtinually  suffer  for  the 
non-observance  of  laws,  which,  so  far  from 
having  received  elfuient  promulgation,  have 
never  yet  found  any  authori.ative  expression 
ill  words.  This  is  the  perfection  of  oppression: 
yet,  propose  that  access  to  knowledge  of  the 
laws  be  afforded  riy  means  of  a code,  lawyers, 
one  and  all,  will  join  in  declariiigit  impossilde. 
To  any  effect,  as  occasion  occurs,  a judge 
will  forge  a rule  of  law:  to  that  same  effect, 
in  any  determinate  form  of  words,  propose  to 
make  a law,  that  same  judge  will  declare  it 
impossible.  It  is  the  judge’s  interest  that  on 
every  occasion  his  declared  opinion  be  taken 
for  the  standard  of  right  and  wrong  — that 
whatever  he  declares  right  or  wrong  be  uni- 
versally received  as  such,  how  contrary  so- 
ever such  declaration  be  to  truth  and  utility, 
or  to  his  own  declaration  at  other  times  : — 
hence,  that  within  the  whole  field  of  law, 
men’s  ojiinions  of  right  and  wrong  should  be 
as  contradictory,  unsettled,  and  thence  as 
obsequious  to  him  as  possible  ; in  particular, 
that  the  same  conduct  which  toothers  would 
occasion  shame  and  punishment,  should,  to 
him  and  his,  occasion  honour  and  reward  ; 
that  on  condition  of  telling  a lie.  it  should 
be  in  his  power  to  do  what  he  pleases,  the 
injustice  and  falsehood  being  regarded  with 
complacency  and  reverence;  that  as  often 
as  by  falsehood,  money,  or  advantage  in  any 
other  shape  can  be  produced  to  him,  it  should 
be  regarded  as  proper  for  him  to  employ  re- 
ward or  punishment,  or  both,  for  the  procure- 
ment of  such  falsehood.  Consistently  with 
men’s  abstaining  from  violences,  by  which 
the  person  and  property  of  him  and  his  would 
be  alarmingly  endangered,  it  is  his  interest 
that  intellectual  as  well  as  moral  depravation 
should  be  as  intense  and  extensive  as  pos- 
sible ; that  transgressions  cognizable  by  him 

• A considerable  proportion  of  what  is  termed 
the  common  law  of  England  is  in  this  oral  and 
unwritten  state.  The  cases  in  which  it  has  been 
clothed  with  words — that  is,  in  which  it  has  been 
framed  and  pronounced  — are  to  be  found  in  the 
various  collections  of  reported  decisions.  These 
decision.s,  not  having  the  sanction  of  a law  passed 
by  the  legislature,  are  confirmed  or  overruled  at 
pleasure  by  the  existing  judges;  so  that,  except 
in  matters  of  the  most  common  and  daily  occur- 
rence, they  afford  no  rule  of  action  at  aW 
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should  be  as  numerous  as  possible;  that  in-  oecasion  A (the  jud?:e)  is  likely  to  think; 
juriis  and  oilier  iransjri essioiis  committed  by  wait  till  your  fortune  has  been  spent  in  the 
him  should  be  leverenced  as  acts  of  virtue;  inr|uiry,  and  you  will  know;  but  forasmuch  as 
that  the  smreiin^^  produced  by  such  injuries  it  is  naturally  a man’s  wish  to  be  able  to  ^ive 
should  be  placed,  not  to  his  account,  but  to  aj  ness  what  the  result  will  eventually  be,  be- 
the  imuiutable  nature  of  things,  or  to  the  fore  he  has  spent  his  fortune,  in  the  view  if 
wrongdoer,  who,  but  for  the  encoiiragcinent  possible  to  avoid  spending  his  fortune,  and 
from  him,  would  not  have  become  such,  getting  nothing  in  return  for  it,  he  applies, 
His  professional  and  personal  interest  being  through  the  medium  of  B (an  attorney,)  for 
thus  adverse  to  that  of  the  public,  from  a an  o[)iniou  to  C (a  counsel),  who,  considering 
lawyer’s  declaration  that  the  tendency  of  a what  D (a  former  judge)  has,  on  a subject 
proposerl  law  relative  to  procedure,  &c.  is  supposed  to  be  more  or  less  analogous  to  the 
pernicious,  the  contrary  inference  may  not  one  in  question,  said  or  been  supposed  to  say, 
unreasonably  be  drawn.  From  those  habits  deduces  therefrom  his  guess  as  to  what,  when 
of  misrefireseriting  their  own  opinion  (i.  e.  of  the  time  comes,  judge  A,  he  thinks,  will  say, 
insincerity)  which  are  almost  peculiar  to  this  and  gives  it  you.  A shorter  way  would  be, 
in  comparison  with  other  classes,  one  pre-  to  put  the  question  at  once  to  A ; but,  for 
sumption  is,  that  he  docs  not  entertain  the  obvious  reasons,  this  is  not  permitted, 
opinion  thus  declared  ; — another,  that  if  he  On  many  cases,  again,  as  well-grounded  a 
does,  he  has  been  deceived  into  it  by  sinister  guess  might  he  had  of  an  astrologer  for  five 
interest,  and  the  authority  of  eo- professional  shillings,  as  of  a counsel  for  twiee  or  thrice 
men,  in  like  manner  deceivers  or  deeeived ; as  many  guineas,  hut  that  the  lawyer  con- 
in  other  words,  it  is  the  result  of  interest-  siders  the  astrologer  as  a smuggler,  and  puts 
begotten  prejudice.  In  the  case  of  every  him  flown. 

other  body  of  men,  it  is  generally  expected  But  Packwood’s  opinion  on  the  goodness 
that  their  conduct  and  language  will  be  for  of  his  own  razors  would  be  a safer  guide  for 
the  most  part  directed  by  their  own  interest,  | judging  of  their  goodness,  than  a judge’s 
that  is,  by  their  own  view  of  it.  In  the  case  opinion  on  the  goodness  of  a proposed  law : 
of  the  lawyer,  the  gionnd  of  this  persuasion,  it  is  Packwood’s  interest  that  his  razors  be 
so  far  from  being  weaker,  is  stronger  than  in  as  good  as  possible;  — the  j,udge’s,  that  the 
any  other  case.  His  evidence  being  thus  in-  law  be  as  had,  yet  thought  to  be  as  good,  as 
tere^ted  evidence,  according  to  liis  own  rules  possible.  It  would  not  be  the  judge's  inte- 
his  declaration  of  opinion  on  the  subject  here  rest  that  his  commodity  sbonhl  be  thus  bad, 
pointed  out  would  not  he  so  much  as  hear-  if,  as  in  the  case  of  Packwood,  the  customer 
able.  It  is  true,  wore  those  rules  consistently  had  other  shops  to  go  to  ; hut  in  this  case, 
observed,  jinlicature  would  be  useless,  and  even  when  there  are  two  shops  to  go  to,  the 
society  dissolved  : accordingly  they  are  not  so  sho|)s  being  in  confederacy,  the  commodity 
observed,  but  otiseivcd  or  broken  (iretty  much  is  equally  bad  iu  both;  and  the  worse  the 
at  pleasure  ; but  they  are  not  the  less  among  coinmonity,  the  better  it  is  said  to  be.  In 
the  number  of  tliose  rules,  the  excellence  the  case  of  the  judge’s  commodity,  iioexpe- 
and  inviolability  of  which  the  lawyer  is  never  rience  sullices  to  undeceive  men;  the  bad 
tired  of  trumpeting.  But  oil  any  point  such  quality  of  it  is  relcrred  to  any  cause  but  the 
as  those  in  question,  nothing  could  be  more  true  one. 

Miireasonablc,  nothing  more  inconsistent  with 

what  has  been  said  a love,  than  to  refuse  liiin  Example  2.  Churchmen  ; oppositeness  of 
a hearing.  On  every  such  point,  his  habits  their  interest  to  the  universal  interest, 
and  experience  afford  him  facilities  not  pos-  In  the  lawyer’s  case  it  has  been  shown,  that 
sessed  by  any  one  else,  for  finding  relevant  on  the  question,  what  on  such  or  such  a 
and  specific  arguments,  when  the  nature  of  point  ought  to  be  law,  — to  refer  to  a law- 
the  case  affords  any  ; but  the  surer  he  is  of  yer’s  opinion,  given  without  or  aga  nst  spe- 
bcitig  able  to  find  such  arguments,  if  any  such  cific  reasons,  is  a fallacy  — its  temtency,  in 
are  to  be  found,  the  stranger  the  reason  for  proportion  to  the  regard  paid  to  it,  decep- 
treating  his  naked  declaration  of  opinion  us  tious  ; — the  cause  of  this  deceptious  ten- 
unworthy  of  all  regard:  accompanied  by  deucy,  sinister  interest,  to  the  action  of 
specific  arguments,  it  is  useless;  destitute  of  which  all  advocates  and  (being  made  from 
them,  it  amounts  to  a virtual  confession  of  advocates)  all  judges  stand  exposed.  To  the 
their  non-existence.  churchman’s  case  the  same  reasoning  applies; 

So  matters  stand  on  the  question,  what  as  in  the  lawyer’s  case,  the  objection  dees 
ought  to  be  law  ? not  arise  on  the  question,  what  law  is,  but 

On  the  question  what  the  law  is,  so  long  what  ought  to  be  law,  — so  in  the  church- 
as  the  rule  of  action  is  kept  in  the  state  of  man’s  case,  it  does  not  arise  as  to  what  in 
common,  aiias  unwritten,  aims  im  igirviry  law,  matters  of  religion  is  law,  hut  as  to  what  in 
authority,  though  next  to  notliiiig,  is  every-  those  matters  ought  to  be  law.  On  a ques- 
thin^;.  The  question  is,  what  on  a given  tion  not  ccnnected  with  religion,  reference  to 
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a churchman’s  opinion  as  such,  as  authority, 
can  scarcely  be  consi(!ered  as  a fallatry,  such 
opinion  not  being  likely  to  be  considered  as 
constitutive  of  authority.  To  understand 
how  great  would  be  the  proba'dlity  of  decep 
tion,  if  on  the  question,  what  in  matte  s of 
religion  ought  to  he  law,  the  unsupported 
opinion  of  a churchman  were  to  he  regarded 
as  autliority,  we  must  develope  the  nature  anil 
form  of  the  sinister  interest  by  which  any 
declaration  of  opinion  from  such  a quarter  is 
divested  of  all  title  to  regard.  The  sources 
of  a churchman’s  sinister  interest  are  as  ful 
lows : — 

1.  On  entering  into  the  profession,  as  con- 
dition precedent  to  advantage  from  it  in  the 
shape  of  subsisteiHie  and  all  other  shapes,  he 
makes  of  necessity  a solemn  and  recorded 
declaration  of  his  belief  in  the  truth  of  3y 
articles,  framed  262  years  ago  — the  date  of 
which,  the  ignorance  and  violence  of  the  time 
considered,  should  sulfice  to  satisfy  a reflecting 
mind  of  the  impossibility  of  their  being  all  of 
them  really  believed  by  any  persoit  at  present. 

2.  In  this  declai'iilion  is  generally  un- 
derstood to  be  included  an  engagement  or 
undertaking,  in  case  of  original  Itelief  and 
subsequent  change,  never  to  declare,  but  if 
questiotied,  to  detiy  such  change. 

3.  In  tne  institution  thus  e.stablished,  he 
beholds  shame  and  punisnment  attached  to 
sincerity  — rewards  in  the  largest  quatitity  to 
absurdity  and  insincerity.  Now  the  presump- 
tions resulting  from  such  an  application  of 
reward  and  punishment,  to  engage  men  to 
declare  assent  to  given  propositions,  are  — 
1st,  That  the  proposition  is  not  believed  by 
the  proposer;  2.  Thence,  that  it  is  not  true  ; 

3.  Thence,  that  it  is  not  believed  by  the 
acceptor.  It  is  impossible  by  reward  or 
punishment  to  produce  real  and  immediate 
belief:  but  the  following  effects  may  cer- 
tainly be  produced: — i.  The  abstaining  from 
any  declaration  of  disbelief;  2.  Declaration 
of  belief ; 3.  The  turning  aside  from  all 
considerations  tending  to  produce  disbelief; 

4.  The  looking  out  for,  and  fastening  exclu- 
sive attention  to,  all  considerations  tending 
to  produce  belief — authority  especially,  by 
which  a sort  of  vague  and  indistinct  belief  of 
the  most  absurd  propositions  has  everywhere 
been  produced. 

On  no  other  part  of  the  field  of  knowlet’ge 
are  reward  or  punishment  now-a-days  consi- 
dered as  fit  instruments  for  the  production 
»f  assent  or  dissent.  A schoolmaster  would 
not  be  looked  upon  as  sane,  who,  instead  of 
putting  Euclid’s  Demonstrations  into  the 
hands  of  his  scholar,  should,  without  the 
Demonstrations,  put  the  Proposition.s  into 
his  hand,  and  give  him  a guinea  for  signing 
a paper  declarative  of  his  belief  in  them,  or 
lock  him  up  for  a couple  of  days  without  food 
on  bis  refusal  to  sign  it.  And  so  in  chemis- 
try, mechanics^  husbandry,  astronomy,  or  any 
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other  branch  of  knowledge.  It  is  true,  that 
in  those  parts  of  knowledge  in  which  assent 
and  dissent  aie  left  free,  the  importance  of 
truth  may  be  esteemed  not  so  great  as  here, 
where  it  is  thus  influenced;  but  the  more 
important  the  truth,  the  more  flagrant  the 
absurdity  and  tyranny  of  employing,  for  the 
propagation  of  it,  instruments,  the  employ- 
ment of  which  has  a stronger  tendency  to 
propagate  error  than  truth. 

4.  P'or  teaching  such  religious  truths  as  men 
are  allowed  tc  teach,  together  with  such  re- 
ligious error  as  they  are  thus  forced  to  teach, 
the  churchman  sees  rewards  allotted  in  larger 
quantities  than  are  allotted  to  the  most  useful 
services.  Of  much  of  the  matter  of  reward 
thus  bestowed,  the  disposal  is  ir.  •he  king's 
hands,  with  the  power  of  applyii.^  it,  and 
motives  for  applying  if,  to  the  purpos  ofp  r- 
lianientary  service,  paying  for  habitual  In  each 
of  trust,  and  keeping  in  corrupt  and  secret 
dependence  on  his  agents,  those  agents  otthe 
people  whose  duty  it  is  to  sit  as  jm'ges  over 
the  agents  of  the  king.  In  Ireland,  of  nine 
tenths  of  those,  on  pretence  of  instructing 
whom  this  vast  mass  of  reward  is  extorted, 
it  is  known,  that,  being  by  coiiscieiiee  pro 
eluded  from  hearing,  it  is  iiiqiossible  that 
they  should  derive  any  benefit  trom  such  in 
striictioii. 

In  Scotland,  where  government  reward  is 
not  employed  in  giving  support  to  it,  Cluirch- 
of-Eiigl.indisin  is  reduced  to  next  to  nothing. 

The  opinions  which,  in  this  state  of  things, 
interest  engages  a churclmiaii  to  support,  are 
— 1.  That  reward  to  the  highest  extent 
has  no  tendency  to  promote  insincerity,  even 
where  practicable,  to  an  unlimited  extent, 
and  without  chance  of  detection ; 2.  Or  that 
money  given  in  case  of  compliance,  refused 
in  case  of  non-compliance,  is  not  reward  for 
compliance;  3.  Or  that  punishment  applied 
in  case  of  non-compliance,  w'+hheld  in  case 
of  compliance,  is  not  punishment;  4.  Or 
that  insincerity  is  not  vice  Imt  virtue,  and  as 
such  ought  to  be  promoted  ; 5.  That  it  is 
not  merely  consistent  with,  but  requisite  to, 
good  government  to  extort  money  from  poor 
and  rich,  to  he  applied  as  reward  for  doing 
nothing,  or  for  doing  hut  a small  part  of  that 
whii-h  is  (lone  by  others  for  a small  projior- 
tioii  of  the  same  reward,  and  thi.s  on  pretence 
of  rendering  service,  which  nine-tenths  of 
the  people  refuse  to  rece  ve. 

It  is  the  iiiteiest  of  the  persons  thus  en- 
gaged in  a course  of  insincerity,  that  by  the 
same  means  perseverance  in  the  same  course 
should  he  universal  and  perpetual;  ior  sup- 
pose, ill  case  of  the  reward  being  withheld, 
the  number  annually  making  the  same  decla- 
ration should  be  reduced  to  half : this  would 
be  presumptive  evidence  of  insincerity  on  the 
part  of  half  of  tho-e  who  made  it  befoie. 

'I’he  more  flagrant  the  absurdity,  fl*.8 
stronger  is  each  man’s  interest  in  engagwif 
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as  many  as  possible  in  joining  with  him  in 
the  profession  of  assent  to  it ; for  the  greater 
tlie  number  of  such  co-<ieclarants,  tlie  greater 
the  rininber  of  those  of  whose  professions  the 
elements  of  authority  are  composed,  and  of 
those  who  stand  precluded  from  casting  on 
the  rest  the  imputation  of  insincerity. 

The  following,  then,  are  the  abuses  in  the 
defence  of  which  all  churchmen  are  in'.isted  : 
1.  Perpetuation  of  immorality  in  the  shape 
of  insincerity;  2.  Of  absurdity  in  subjects 
of  the  highest  importance;  3.  Extortion  in- 
flicted on  the  many  for  the  benefit  of  the  few  ; 

4.  Reward  bestowed  on  idleness  and  incapa- 
city, to  the  exclusion  of  labour  and  ability; 

5.  The  matter  of  corruption  applied  to  the 
purposes  of  corruption  in  a constant  stream  ; 

6.  In  one  of  these  kingdoms,  a vast  majority 
of  the  people  kept  in  degradation,  avowedly 
for  no  other  than  the  above  purposes.  But 
whoever  is  engaged  by  interest  in  the  sup- 
port of  any  one  government  abuse,  is  engaged 
in  the  support  of  all,  each  giving  to  the  others 
his  support  in  exchange. 

It  being  the  characteristic  of  abuse  to  need 
and  receive  support  from  fallacy,  it  is  the 
interest  of  every  man  who  derives  profit  from 
abuse  in  any  shape,  to  give  the  utmost  cur- 
rency to  fallacy  in  every  shape — viz.  as  well  to 
those  fallacies  which  render  more  particular 
service  to  ot  hers’  abuses,  as  those  which  render 
such  service  to  his  own.  It  being  the  interest 
of  each  person  so  situated  to  give  the  utmost 
support  to  abuse,  and  the  utmost  currency  to 
fallacy  in  every  shape,  it  is  also  his  interest 
to  give  the  utmost  elficiency  to  the  system  of 
education  by  which  men  are  most  effectually 
divested  both  of  the  power  and  will  to  detect 
and  expose  fallacies,  and  thence  to  suppress 
every  system  of  education  in  proportioti  as  it 
has  a contrary  tendency.  Lastly,  the  stronger 
the  interest  by  which  a man  is  urged  to  give 
currency  to  fallacy,  and  thus  to  propagate 
deceptiotj,  the  more  likely  is  it  that  such  will 
be  his  endeavour:  the  less  fit,  therefore,  will 
his  opinion  be  to  serve  in  the  character  of 
authority,  as  a standard  and  model  for  the 
opinions  of  others. 

CHAPTER  II. 

THE  WISDOM  OF  OtJIl  ANCESTORS;  OR  CHINESE 
ARGUMENT — (ad  verecundiam.) 

§ 1.  Exposition. 

This  argument  consists  in  stating  a supposed 
repugnancy  between  the  proposed  measure, 
and  the  opinions  of  men  by  whom  the  coun- 
try of  those  who  are  discussing  the  measure 
was  inhabited  in  former  times;  these  opinions 
being  collected  either  from  the  express  words 
of  some  writer  living  at  the  period  of  time  in 
question,  or  from  laws  or  institutions  that 
were  tlien  in  existence. 

“ Our  wise  ancestors"  — “ The  wisdom  of 


our  ancestors"  — “ The  wisdom  of  ages" 

“ Venerable  antiquity" — “ Wisdom  of  old 
times — 

Such  are  the  leading  terms  and  phrases  of 
propositions,  the  object  of  which  is  to  cause 
the  alleged  repugnauce  to  be  regarded  as  a 
sufficient  reason  tor  the  rejection  of  the  pro- 
posed measure. 

§ 2.  Exposure. 

This  fallacy  affords  one  of  the  most  striking 
of  the  mimeroiis  instances  in  which,  under  the 
conciliatory  influence  of  custom  — that  is,  of 
prejudice  — opinions  the  most  repugnant  to 
one  another  are  capable  of  maintaining  their 
ground  in  the  same  intellect. 

This  fallacy,  prevalent  as  it  is  in  matters 
of  law,  is  directly  repugnant  to  a principle  or 
maxim  universally  admitted  in  almost  every 
other  department  of  human  intelligence,  and 
which  is  the  foundation  of  all  useful  know- 
ledge and  of  all  rational  conduct. 

“ Experience  is  the  mother  of  wisdom,"  is 
among  the  maxims  handed  down  to  the  pre- 
sent and  all  future  ages,  Dy  the  wisdom,  such 
as  it  has  been,  of  past  ages. 

No ! says  this  fallacy,  the  true  mother  of 
wisdom  is  not  experience,  but  inexperience. 

An  absurdity  so  glaring  carries  in  itself  its 
own  refutation  ; ami  all  that  we  can  do  is,  to 
trace  the  causes  which  have  contributed  to 
give  to  this  fallacy  such  an  ascendency  in 
matters  of  legislation. 

Among  the  several  branches  of  the  falla- 
cies of  authority,  the  cause  of  delusion  is  more 
impressive  in  this  than  in  any  other, 

1.  From  inacoiiracy  of  conception  arises 
incorrectness  of  expression  ; from  which  ex- 
pression,  conception,  being  i)roduced  again, 
error,  from  having  been  a momentary  cause, 
comes  to  be  a permanent  effect. 

In  the  very  denomination  commonly  em- 
ployed to  signify  the  portion  of  time  to  which 
the  fallacy  refers,  is  virtually  involved  a false 
and  deceptions  proposition,  wliich,  from  its 
being  employed  by  every  month,  is  at  length, 
without  examination,  received  as  true. 

What  in  common  language  is  called  old 
time,  ought  (with  reference  to  any  period  at 
which  the  fallacy  in  question  is  employed)  to 
be  called  young  or  early  time. 

As  between  individual  and  individual  living 
at  the  same  time  and  in  the  same  situation, 
he  who  is  old  possesses,  as  such,  more  ex- 
perience than  he  who  is  young  ; — as  between 
generation  and  generation,  the  reverse  of  this 
is  true,  if,  as  in  ordinary  language,  a pre- 
ceding generation  be,  with  reference  to  a 
succeeding  generation,  called  old,  the  old 
or  preceding  generation  could  not  have  had 
so  much  experience  as  the  succeeding.  With 
respect  to  such  of  the  materials  or  sources 
of  wisdom  which  have  come  under  the  cog- 
nizance of  their  own  senses,  the  two  are  on  a 
par  ; — with  respect  to  such  of  those  materials 
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and  sources  of  wisdom  as  are  derived  from 
the  reports  of  others,  the  later  of  the  two 
possesses  an  indisputable  iidvuntage. 

In  giving  the  name  of  old  or  elder  to  the 
earlier  generation  of  the  two,  the  misrepre- 
sentation is  not  less  gross,  nor  the  folly  of  it 
less  incontestable,  than  if  the  name  of  old 
man  or  old  woman  were  given  to  the  infant 
in  its  cradle. 

What,  then,  is  the  tvisdom  of  the  times 
called  old?  Is  it  the  wisdom  of  gray  hairs? 
No:  it  is  the  wisdom  of  the  cradle.* 

The  learned  and  honourable  gentlemen  of 
Thibkt  do  homage  to  superior  wisdom  — su- 
periority raised  to  the  degree  of  divinity  — in 
the  person  of  an  infant  lying  and  squalling  in 
his  cradle. 

The  learned  and  honourable  gentlemen  of 
Westminsteu  set  down  as  impostors  the 
Lamas  of  Thibet,  and  laugh  at  the  folly  of 
the  deluded  people  on  whom  such  imposture 
passes  for  sincerity  and  wisdom. 

But  the  worship  paid  at  Thibet  to  the 
infant  body  of  the  present  day,  is,  if  not  the 
exact  counterpart,  the  type  at  least  of  the 
homa';e  paid  at  Westminster  to  the  infant 
minds  of  those  who  have  lived  in  earlier  ages. 

2.  Another  cause  of  delusion  which  pro- 
motes the  employment  of  this  fallacy,  is  the 
reigning  prejudice  in  favour  of  the  dead  — a 
prejudice  which  in  former  times  contributed 
more  than  anything  else  to  the  practice  of 
idolatry  : the  dead  were  speedily  elevated  to 
the  rank  of  divinities;  the  sujierstitious  in- 
voked them,  and  ascribed  a miraculous  effi- 
cacy to  their  relics. 

'i'his  prejudice,  when  examined,  will  be  seen 
to  be  no  less  indefensible  than  pernicious  — 
no  less  pernicious  than  indefeiisilile. 

By  [iiopagating  this  mischievous  notion, 
and  acting  accordingly,  the  man  of  selfishness 
and  malice  obtains  tbc  praise  of  humanity  and 
social  virtue.  With  this  jargon  in  his  month, 
he  is  permitted  to  sacrifice  the  real  interests 
of  the  living  to  the  imaginary  interests  of  the 
dead.  'I'hus  imposture,  in  this  shape,  finds 
in  the  folly  or  improbity  of  mankind  a never- 
failing  fund  of  encouragement  and  reward. 

De  mortuis  nil  nini  Lonuni  ; — With  all  its 
absurdity,  the  adage  is  but  too  frequently  re- 
ceived as  a leading  principle  of  morals.  Of 
two  attacks,  which  is  the  more  barbarous — on 
a man  that  does  feel  it,  or  on  a man  that  does 
not?  On  the  man  that  does  feel  it,  says  the 

• No  one  will  deny  that  preceding  ages  have 
produced  men  eminently  distinguished  by  bene- 
volence and  genius  ; it  is  to  them  that  we  owe  in 
succession  all  ihe  advances  which  have  hitherto 
been  made  in  the  career  of  human  improvement: 
but  as  their  talents  could  only  be  developed  in 
pro  onion  to  the  state  of  knowledge  at  the 
period  in  which  they  lived,  and  could  only  have 
been  called  into  action  witu  a view  to  thcn-exist- 
ing  circumstances,  it  is  absurd  to  rely  on  their 
authority,  at  a period  and  under  a state  of  things 
altogether  different. 


principle  of  utility  : on  the  man  that  does  not, 

says  the  principle  of  caprice  and  prejudice 

the  principle  of  sentimentalism the  prin- 

ciple in  which  imagination  is  the  sole  mover 

— the  principle  in  and  by  wliich  feelings  are 
disregarded  as  not  worth  notice. 

'1  he  same  man  who  beprai.ses  you  when 
dead,  would  have  plagued  you  without  mercy 
when  living. 

Thus  as  between  Pitt  and  Fox.  While  both 
were  living,  the  friends  of  each  reckoned  so 
many  adversaries  in  the  friends  of  the  other. 
On  tl.e  death  of  him  who  died  first,  his  adver- 
saries were  converted  into  friends.  At  what 
price  this  friendship  wa.s  paid  for  by  the  people, 
is  no  secret. f See  the  Statute  Book,  see  the 
debates  of  the  times,  and  see  Dcjence  oj  Eco- 
no?n// against  Burke  and  Rose.;}: 

The  cause  of  this  so  cxtensively-prevalent 
and  extensively-peiTiicious  propensity  lie.siiot 
very  deep. 

A dead  man  has  no  rivals,  — to  nobody  is 
he  an  object  of  envy : in  whosesoever  way 
he  may  have  stood  when  living  — when  dead, 
he  no  longer  stands  in  anybody’s  way.  If  he 
was  a man  of  genius,  those  who  denied  him 
any  merit  during  his  life — even  his  very  ene- 
mies, changing  their  tone  all  at  once,  assume 
an  air  of  justice  and  kindness,  which  costs 
them  nothing,  and  enables  them,  under  pre- 
tence of  respect  for  the  dead,  to  gratify  their 
malignity  towards  tlie  living. 

Anotlier  class  of  persons  habitually  exalt 
the  [last  for  the  express  purpose  of  depressing 
and  discouraging  the  piesent  generation. 

It  is  characteristic  of  the  same  sort  of  per- 
sons, as  well  as  of  the  same  system  of  politics, 
to  idolize,  under  the  name  of  wisdom  of  our 
ancestors,  the  wisdom  of  untaught  iiiexpe- 
rienceil  generations,  tirid  to  undervalue  and 
cover  with  every  expression  of  contempt  that 
the  language  of  [iride  can  furnish,  the  su[i[iosed 
ignorance  and  folly  of  the  great  body  of  the 
people.  II 

So  long  as  they  keep  to  vague  generalities 

— so  long  as  the  two  objects  of  comparison 
are  each  of  them  taken  in  the  lump — wise 
ancestors  in  one  lump,  ignorant  and  foolish 
mob  of  modern  times  in  the  other  — the 
weakness  of  the  fallacy  may  escape  detection. 
Let  them  but  assign  for  the  period  of  superior 
wisdom  any  determinate  peiiod  whatsoever, 
not  only  will  the  groundlessness  of  the  notion 
lie  apparent  (class  being  compared  with  class 
in  that  period  and  the  pre-ient  one,)  hut,  un- 
less the  antecedent  period  be,  comparatively 
speaking  a very  modern  one,  so  wide  will  be 
the  dis(iarity,  and  to  such  an  amount  in  favour 
of  modern  times,  that,  in  comparison  of  the 
lowest  class  of  the  people  in  modern  times 

+ For  the  payment  of  Mr.  Pitt’s  creditors  was 
voted  £40,000  of  the  public  money:  — to  Mr, 
Fox’s  widow,  £1 'lOO  a-year. 

X Vol.  V’.  p.  271!,  ft  seq. 

y A “ Burdeit  mob,”  tor  example. 
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^Iways  supposing  them  proficients  in  the  art 
of  reading;  and  their  proHciency  employed  in 
the  reading  of  newspapers,)  the  very  highest 
and  best  informed  class  of  these  wise  ances- 
tors will  turn  out  to  be  grossly  ignorant. 

Take,  for  example,  any  year  in  the  reign  of 
Henry  the  Eighth,  from  Io09  to  )o4G.  At 
that  time  the  House  of  Lords  would  probably 
have  been  in  possessicn  of  by  far  the  larger 
proportion  of  what  little  instruction  the  age 
afforded  ; in  the  Hou.-c  of  Lords,  among  the 
laity,  it  might  even  then  be  a question  whe- 
ther without  exception  their  Lordships  were 
all  of  them  able  so  much  as  to  read.  But  even 
sufiposing  them  all  in  the  fullest  possession 
of  that  useful  art,  political  science  being  the 
science  in  question,  what  instruction  on  the 
subject  could  they  meet  with  at  that  time  of 
day  ? 

On  no  one  branch  of  legislation  was  any 
book  extant,  from  which,  with  regard  to  the 
circumstances  of  the  then  present  times,  any 
useful  instruction  could  he  derived  ; distribu- 
tive law,  penal  law,  international  law,  poli- 
tical economy,  so  far  from  existing  as  sciences, 
had  scarcely  obtained  a name  : in  all  those 
departments,  under  the  head  of  quid  facien- 
dum, a mere  blank:  the  whole  literature  of 
the  age  consisted  of  a meagre  chronicle  or  two, 
containing  short  memorandums  of  the  usual 
occurrences  of  war  and  peace,  battles,  sieges, 
executions,  revels,  deaths,  births,  processions, 
ceremonies,  and  other  external  events ; hut 
with  scarce  a speech  or  an  incident  that  could 
enter  into  the  composition  of  any  such  work 
as  a history  of  the  human  mind — with  scarce 
an  attempt  at  investigation  into  causes,  cha- 
racters, or  the  state  of  the  people  at  large. 
Even  when  at  last,  little  by  little,  a scrap  or 
two  of  political  instruction  came  to  beobtain- 
able,  the  proportion  of  error  and  mischievous 
doctrine  mixed  up  with  it  was  so  great,  that 
whether  a blank  unfilled  might  not  have  been 
less  prejudicial  than  a blank  thus  filled,  may 
reasonably  be  matter  of  doubt. 

li  we  come  down  to  the  reign  of  James  the 
First,  we  shall  tind  that  Solomon  of  his  time, 
eminently  eloquent  as  well  as  learned,  not 
only  among  the  crowned  but  among  uncrowa- 
ed  heads,  marking  out  for  proiiibition  and  pu- 
nishment the  practices  of  devils  and  witches, 
and  without  any  the  slightest  objection  on  the 
part  of  the  great  characters  of  that  day  in 
their  high  situations,  consigning  tneii  to  death 
and  torment  for  the  misfortune  of  not  being 
so  well  acquainted  as  he  was  with  the  com- 
position of  the  Godltead. 

Passing  on  to  the  days  of  Charles  the  Se- 
cond, even  after  Bacon  had  laid  the  founda- 
tions of  a sound  philosophy,  we  shall  find  Loid 
Chief-Justice  Hale  (to  the  present  hour  chief 
god  of  the  man  of  law’s  idolatry)  unable  to 
tell  (so  he  says  himself)  what  theft  was  ; but 
knowing  at  the  same  time  too  well  what 
witchcraft  was ; banging  men  with  the  most 
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perfect  complacency  for  both  crimes,  amidst 
the  a|)plauses  of  11  who  were  wise  and  learn- 
ed in  that  blessed  age. 

Under  the  name  of  Exorcism,  the  Catholic 
liturgy  contains  a form  of  procedure  for  driv- 
ing out  devils  : — even  with  the  help  of  this 
instrument,  tlie  operation  cannot  he  performed 
with  the  desired  success  hut  by  an  operator 
qiialilied  by  holy  orders  for  the  working  of 
this  as  so  many  other  wonders. 

In  our  days  and  in  our  country  the  same 
object  is  attained,  and  beyond  comparison 
more  effectually,  by  so  cheap  an  instrument 
as  a common  newspaper  : before  this  talisman, 
not  only  devils,  but  ghosts,  vampires,  witches, 
and  all  their  kindred  triltes,  are  di  iven  out  of 
the  land,  never  to  return  again  : the  touch 
ol  holy  water  is  nut  so  intolerable  to  them  as 
the  bare  smell  of  [)iintei  s’  ink. 

If  it  is  absurd  to  rely  on  the  wisdom  of  our 
ancestors,  it  is  not  less  so  to  vaunt  their 
pio'jity  : they  were  as  much  inferior  to  us  in 
tl  a point  as  in  all  others  ; and  the  further 
we  look  back,  the  more  tib  ises  w'e  shall  dis- 
cover in  every  department  of  government. 
Nothing  but  the  enormity  of  those  abuses  has 
produced  that  degree  of  comparati\<t;  amend- 
ment on  which  at  present  w'e  value  ourselves 
so  highly.  Till  the  hum. in  race  was  rescued 
from  that  absolute  slavery  under  which  niiie- 
tcntlis  of  every  nation  groaned,  not  a single 
step  could  be  made  in  the  career  of  improve- 
ment ; and,  take  what  period  we  will  in  the 
lapse  of  preceding  ages,  there  is  not  one 
which  presents  such  a state  of  things  as  any 
rational  man  would  wish  to  see  entirely  re- 
esta!)lished. 

Undoubtedly,  the  history  of  past  ages  is 
not  wanting  in  some  splendid  instances  of 
probity  and  self-devotion  ; but  in  the  admi- 
ration which  these  excite,  we  commonly 
overrate  their  amount,  and  become  the  dupe* 
of  an  illusion  occasioned  by  the  very  nature 
of  ail  extensive  retrospect.  Such  a retrospect 
is  often  made  by  a single  glance  of  the  mind  : 
in  this  glance,  the  splendid  actions  of  several 
ages  (as  if  for  the  very  purpose  of  conveying 
a false  estimate  of  their  lumiber  and  lonti- 
guity)  present  themselves,  as  it  were,  in  a 
a lump,  leaving  the  intervals  between  them 
altogether  unnoticed.  Thus  groves  of  trees, 
which  at  a distance  present  the  appearance 
of  thick  and  impenetrable  masses,  turn  out 
on  nearer  approach  to  consist  of  trunks  wide- 
ly separated  from  each  oilier. 

Would  you,  then,  have  us  speak  and  act  as 
if  we  had  never  had  any  ancestors?  ould 
you  because  recon  ed  experience,  and  along 
with  it  wisdom,  increases  from  year  to  year, 
annually  change  tlie  whole  body  ol  our  laws  ^ 
By  no  means : such  a mode  ol  reasoning  and 
acting  would  be  more  absurd  even  than  that 
which  has  just  been  exposed;  and  provi- 
sional adherence  to  existing  estahiisbments  is 
1 grounded  on  considerations  much  more  ra-, 
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tional  than  a reliance  en  the  wisdom  of  our 
ancestors.  Though  the  opinions  of  our  ances- 
tors are  as  such  of  little  value,  their  practice 
is  not  the  less  worth  attending  to ; that  is, 
in  so  far  as  their  practice  forms  part  of  our 
own  experience.  However,  it  is  not  so  much 
from  what  they  did,  as  from  what  they  under- 
went (good  included,  as  well  as  evil,)  that 
our  instruction  comes.  Independently  of  con- 
sequences, what  they  did,  is  no  more  than 
evidence  of  what  they  thought ; nor  yet,  in 
legislation,  is  it  evidence  of  what  they  thought 
best  for  the  whole  community,  but  only  of 
what  the  rulers  thought  would  be  best  for 
themselves,  in  periods  when  every  species  of 
abuse  prevailed,  unmitigated  by  the  existence 
of  either  public  press  or  public  opinion.  From 
the  facts  of  their  times,  much  information 
may  be  derived — from  the  opinions,  little  or 
none.  As  to  opinions,  it  is  rather  from  those 
which  were  foolish,  than  from  those  which 
were  well  grounded,  that  any  instruction 
can  be  derived.  From  foolish  opinions  comes 
foolish  conduct;  from  the  most  foolish  con- 
duct, the  severest  disaster;  and  from  the 
severest  disaster,  the  most  useful  warning. 
It  is  from  the  folly,  not  from  the  wisdom  of 
our  ancestors,  that  we  have  so  much  to  learn  ; 
and  yet  it  is  to  their  wisdom,  and  not  to  their 
folly,  that  the  fallacy  under  consideration  sends 
us  for  instruction. 

It  seems,  then,  that  our  ancestors,  consi- 
dering the  disadvantages  under  which  they 
laboured,  could  not  have  been  capable  of 
exercising  so  sound  a judgment  on  their  in- 
terests as  we  on  ours  : but  as  a knowledge  of 
the  facts  on  which  a judgment  is  to  be  pro- 
nounced is  an  indispensable  preliminary  to 
the  arriving  at  just  conclusions,  and  as  the 
relevant  facts  of  the  later  period  must  all  of 
them  individually,  and  most  of  them  speci- 
fically, have  been  unknown  to  the  man  of 
the  earlier  period,  it  is  clear  that  any  judg- 
ment derived  from  the  authority  of  our  ances- 
tors, and  applied  to  existing  affairs,  must  be 
a judgment  pronounced  without  evidence; 
and  this  is  the  judgment  which  the  fallacy  in 
question  calls  on  us  to  abide  by,  to  the  ex- 
clusion of  a judgment  formed  on  the  coin- 
pletest  evidence  that  the  nature  of  each  case 
may  admit. 

Causes  of  the  propensiti/  to  be  influenced  by 
this  Fallacy. 

Wisdom  of  ancestors  being  the  most  impres- 
sive of  all  arguments  that  can  be  employed  in 
defence  of  established  abuses  and  imperfec- 
tions, persons  interested  in  tliis  or  that  par- 
ticular abuse  are  most  forward  to  employ  it. 

But  their  exertions  would  be  of  little  avail, 
were  it  not  for  the  propensity  which  they  find 
on  the  part  of  their  antagonists  to  attribute 
to  this  argument  nearly  the  same  weight  as 
those  by  whom  it  is  relied  on. 

Voi..  II. 
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This  propensity  may  be  traced  to  two  in- 
timately-connected  causes: — 1.  Both  parties 
having  been  trained  up  alike  in  the  school  of 
the  English  lawyers,  headed  by  Blackstone  ; 
and  2.  Their  consequent  inability,  for  want 
of  practice,  to  draw  from  the  principle  of  ge- 
neral utility  the  justificative  reason  of  every- 
thing that  is  susceptible  of  justification. 

In  the  hands  of  a defender  of  abuse,  au- 
thority answers  a double  purpose,  by  afford- 
ing an  argument  in  favour  of  any  particular 
abuse  which  may  happen  to  call  for  protec- 
tion, and  by  causing  men  to  regard  with  a 
mingled  emotion  of  hatred  and  terror  the 
principle  of  general  utility,  in  which  alone 
the  true  standard  and  measure  of  right  and 
wrong  is  to  be  found. 

In  no  other  department  of  the  field  of 
knowledge  and  wisdom  (unless  that  which 
regards  religion  be  an  exception)  do  leading 
men  of  the  present  times  recommend  to  us 
this  receipt  for  thinking  and  acting  wisely. 
By  no  gentleman,  honourable  or  right  ho- 
nourable, are  we  sent  at  this  time  of  day  to 
the  wisdom  of  our  ancestors  for  the  best  mode 
of  marshalling  armies,  navigating  ships,  at- 
tacking or  defending  towns  ; for  the  best 
inodes  of  cultivating  and  improving  land,  and 
preparing  and  preserving  its  products  for  the 
purposes  of  food,  clothing,  artificial  light  and 
heat ; for  the  promptest  and  most  commo- 
dious means  of  conveyance  of  ourselves  and 
goods  from  one  portion  of  the  earth’s  surface 
to  another ; for  the  best  inodes  of  curing, 
alleviating,  or  preventing  disorders  in  our 
own  bodies,  and  those  of  the  animals  which 
we  contrive  to  apply  to  our  use. 

Why  this  difference  ? Only  because,  in 
any  other  part  of  the  field  of  knowledge,  le- 
gislation excepted  (and  religion,  in  so  far  as  it 
has  been  taken  for  the  subject  of  legislation,) 
leading  men  are  not  affected  with  that  sinister 
interest  which  is  so  unhappily  combined  with 
power  in  the  persons  of  those  lee.iing  men 
who  conduct  governments  as  they  are  gene- 
rally at  present  established. 

Sir  H.  Davy  has  never  had  anything  to 
gain,  either  from  the  unnecessary  length,  the 
miscarriage,  or  the  unnecessary  part  of  the 
expenses  attendant  on  chemical  experiments ; 
he  therefore  sends  us  either  to  his  own  expe- 
riments, or  to  those  of  the  most  enlightened 
and  fortunate  of  his  eontemporaries,  and  not 
to  the  notions  of  Stahl,  Van  Helmont,  or 
Paracelsus. 


CHAPTER  III. 

1.  Fallacy  of  Irrevocable  Laws. 

2.  Fallacy  of  Vows  — (ad  superstitionem.) 

The  two  fallacies  brought  to  view  in  this 
chapter  are  intimately  connected,  and  require 
to  be  considered  together  : the  object  in  view 
C c 
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is  tlie  same  in  both  — the  diJTerence  lies  only 
in  the  instrument  employed ; and  both  of 
them  are  in  effect  the  fallacy  of  the  wisdom 
of  our  ancestors,  pushed  to  the  highest  degree 
of  extravagance  and  absurdity. 

The  object  is  to  tie  up  (he  hands  of  future 
legislators  by  obligations  supposed  to  be  in- 
dissoluble. 

In  the  case  of  the  fallacy  derived  from  the 
alleged  irrevocable  nature  of  certain  laws,  or 
to  speak  briefly,  the  fallacy  of  Jrrevocnldc 
laws,  the  instrument  employed  is  a contract 
— a contract  entered  into  by  the  ruling 
powersof  thestatein  question,  with  the  ruling 
powers  of  some  other  party.  This  other  party 
may  be  either  the  sovereign  of  some  other 
state,  or  the  whole  or  some  part  of  the  people 
of  the  state  in  question. 

In  the  case  of  the  fallacy  derived  from  vows, 
a supernatural  power  is  called  in  and  em- 
ployed in  the  character  of  guarantee. 

Fallacy  of  Irrevocable  Laws. 

Exposition.  — A law,  no  matter  to  what 
effect,  is  pro[)Osed  to  a legislative  assembly, 
and,  no  matter  in  what  way,  it  is  by  the  whole 
or  a majority  of  the  assembly  regarded  as  being 
of  a beneficial  tendency.  The  fallacy  in  ques- 
tion consists  in  calling  upon  the  assembly  to 
reject  it  notwithstanding,  upon  the  single 
ground,  that  by  those  who  in  some  former 
period  exerci.sed  the  power  which  the  present 
assembly  is  thus  called  on  to  exercise,  a re- 
gulation was  made,  having  for  its  object  the 
precluding  for  ever,  or  to  the  end  of  a period 
not  yet  expired,  all  succeeding  legislators 
from  enacting  a law  to  any  such  effect  as  that 
now  proposed. 

What  will  be  tolerably  clear  to  every  man 
who  will  allow  himself  to  think  it  so,  is  — 
tliat,  notwithstanding  tlie  profound  respect 
we  are  most  of  us  so  ready  to  testify  towards 
our  fellow-creatures  as  soon  as  the  moment 
has  arrived  after  which  it  can  be  of  no  use  to 
them,  the  comforts  of  those  who  are  out  of 
the  way  of  all  the  comforts  we  can  bestow, 
as  well  as  of  all  the  sufferings  we  ean  inllict, 
are  not  the  real  objects  to  which  there  has 
been  this  readiness  to  sacrifice  the  comforts 
of  present  and  future  generations,  and  that 
therefore  there  must  be  some  other  interest 
at  the  bottom. 

Exposure 1.  To  consider  the  matter  in 

the  first  place  on  the  ground  of  general  uti- 
lity. 

At  each  point  of  time,  the  sovereign  for  the 
time  possesses  such  means  as  the  nature  of 
the  case  affords,  for  makinghimsolf  acquainted 
with  the  exigencies  of  his  own  time. 

With  relation  to  the  future,  the  sovereign 
has  no  such  means  of  information  ; it  is  only 
by  a sort  of  vague  anticipation  — a sort  of 
rough  and  almost  random  guess  drawn  by- 
analogy.  that  the  sovereign  of  this  year  can 


pretend  to  say  what  will  be  the  e.xigencics  of 
the  country  this  time  ten  years. 

Here,  then,  to  the  extent  of  the  pretended 
immutable  law,  is  the  government  transferred 
from  those  who  possess ' the  best  possible 
means  of  information,  to  those  who,  by  their 
very  position,  are  necessarily  ineapauitated 
from  knowing  anything  at  all  about  the 
matter. 

Instead  of  being  guided  by  their  own  judg- 
ment, tlic  men  of  the  nineteenth  century  shut 
their  own  eyes,  and  give  themselves  up  to  be 
led  blindfold  by  the  men  of  the  eighteenth 
century. 

The  men  who  have  the  means  of  knowing 
the  whole  body  of  the  facts,  on  which  the 
correctness  and  expediency  of  the  judgment 
to  be  formed  must  turn,  give  up  their  own 
judgment  to  that  of  a set  of  men  entirely 
destitute  of  any  of  the  requisite  knowledge 
of  such  facts. 

Men  who  have  a century  more  of  experi- 
ence to  ground  their  judgments  on,  surrender 
their  intellect  to  men  who  had  a century  less 
experience,  and  who,  unless  tliat  deficiency 
constitutes  a claim,  have  no  claim  to  pre- 
ference. 

If  the  prior  gener.ation  were,  in  respect  of 
intellectual  qualification,  ever  so  much  su- 
perior to  the  subsequent  generation,  — if  it 
understood  so  much  better  than  the  subse- 
quent generation  itself,  the  interest  of  that 
subsequent  generation,  — could  it  have  been 
in  an  equal  degree  anxious  to  promote  that 
interest,  and  consequently  equally  attentive 
to  those  facts  with  which,  though  in  order 
to  form  a judgment  it  ought  to  have  been,  it 
is  impossible  that  it  should  have  been  ac- 
quainted ? In  a word,  will  its  love  for  that 
subsequent  generation  be  quite  so  great  as 
that  same  generation’s  love  for  itself? 

Not  even  here,  after  a moment’s  delibe- 
rate reflection,  will  the  assertion  be  in  the 
affirmative. 

And  yet  it  is  their  prodigious  anxiety  for 
the  welfare  of  their  posterity  that  produces 
the  propensity  of  these  sages  to  tie  up  the 
hands  of  this  same  posterity  for  evermore,  to 
act  os  guardians  to  its  perpetual  and  incurable 
weakness,  and  take  its  conduct  for  ever  out 
of  its  own  hands. 

If  it  be  right  that  the  conduct  of  the  19th 
century  should  be  determined  not  I)y  its  own 
judgment  but  by  that  of  the  18th,  it  will  be 
equally  right  tliat  the  conduct  of  the  20th 
century  should  be  determined  not  by  its  own 
judgment  but  by  that  of  the  19th. 

The  same  principle  still  pursued,  what  at 
length  would  be  the  consequence  ? That  in 
jn'oeess  of  time,  the  practice  of  legislation 
would  be  at  an  end  : the  conduct  and  fate  of 
all  men  would  be  determined  by  those  who 
neither  knew  nor  cared  anything  about  the 
matter  > and  the  aggregate  body  of  the  living 
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woulil  remain  for  ever  in  subjection  to  an  in- 
exorable tyranny,  exercised,  as  it  were,  by  the 
aggregate  body  of  the  dead. 

'J'his  irrevocable  law,  whether  good  or  bad 
at  the  moment  of  its  enactment,  is  found  at 
some  succeeding  period  to  be  productive  of 
mischief — uncompensated  mischief — to  any 
amount.  Now,  of  this  mischief,  what  possi- 
bility has  the  country  of  being  rid? 

A despotism,  though  it  were  that  of  a Ca- 
ligula or  a Nero,  might  be  to  any  degree  less 
mischievous,  less  intolerable,  than  any  such 
immutable  law.  13y  benevolence  (for  even  a 
tyrant  may  have  his  moments  of  benevolence,) 
by  benevolence,  by  prudence — in  a word,  by 
caprice  — the  living  tyrant  might  be  induced 
to  revoke  his  law,  and  release  the  country 
from  its  consequences.  But  the  dead  tyrant ! 
who  shall  make  him  feel  ? who  shall  make 
him  hear? 

Let  it  not  be  forgotten,  that  it  is  only  to 
a bad  purpose  that  this  and  every  other  in- 
strument of  deception  will  in  general  be  em- 
ployed. 

It  is  only  when  the  law  in  question  is  mis- 
chievous, and  generally  felt  and  understood 
to  be  such,  that  an  argument  of  this  stamp 
will  be  employed  in  the  support  of  it. 

Suppose  the  law  a good  one,  it  will  be  sup- 
ported, not  by  absurdity  and  deception,  but 
by  reasons  drawn  from  its  own  excellence. 

But  is  it  possible  that  the  restraint  of  an 
irrevocable  law  should  be  imposed  on  so  many 
millions  of  living  beings  by  a few  scores,  or  a 
few  hundreds,  whose  existence  has  ceased  ? — 
can  a system  of  tyranny  be  established,  under 
which  the  living  are  all  slaves,  and  a few 
among  the  dead,  their  tyrants? 

'I'he  production  of  any  such  effect  in  the 
way  of  constraint  being  physically  impossible, 
— if  produced  in  any  degree,  it  must  be  by 
force  of  argument  — by  the  force  of  fallacy, 
and  not  by  that  of  legislative  power. 

The  means  employed  to  give  effect  to  this 
device  may  be  comprised  under  two  heads; 
the  first  of  them  exhibiting  a contrivance  not 
less  flagitious  than  the  position  itself  is  ab- 
surd. 

1.  In  speaking  of  a law  which  is  consi- 
dered as  repugnant  to  any  law  of  the  pre- 
tended immutable  class,  the  way  has  been  to 
call  it  void.  But  to  what  purpose  call  it  void  ? 
Only  to  excite  the  people  to  rebellion  in  the 
event  of  the  legislator’s  passing  any  such  void 
law.  In  speaking  of  a law  as  void,  either  this 
is  meant  or  nothing.  It  is  a sophism  of  the 
same  cast  as  that  expressed  by  the  words 
ri<jhts  of  man,  though  played  off  in  another 
shape,  by  a different  set  of  hands,  and  for  the 
benefit  of  a different  class. 

Are  the  people  to  consider  the  law  void? 
The  y are  then  to  consider  it  as  an  act  of  in- 
justice and  tyranny  under  the  name  of  law ; 
— • as  an  act  of  power  exercised  by  men  who 
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have  no  right  to  exercise  it : they  arc  to  dei/> 
by  it  as  they  would  by  the  command  of  a rob- 
ber ; they  are  to  deal  by  those  who,  having 
passed  it,  take  upon  them  to  enforce  the  exe- 
cution of  it,  as  they  would  deal,  whenever 
they  found  themselves  strong  enough,  by  the 
robber  himself.* 

2.  The  other  contrivance  for  maintaining 
the  immutability  of  a given  law,  is  derived 
from  the  notion  of  a contract  or  engagement. 
The  faithful  observance  of  contracts  being 
one  of  the  most  important  of  the  ties  tha? 
bind  society  together,  an  argument  drawn 
from  this  source  Ciinnot  fail  to  have  the  ap- 
pearance of  plausibility. 

But  be  the  parties  interested  who  they  may, 
a contract  is  not  itself  an  end  — it  is  but  a 
means  toward  some  end;  and  in  cases  where 
the  public  is  one  of  the  parties  concerned,  it 
is  only  in  so  far  as  that  end  consists  of  the 
happiness  of  the  whole  community,  taken  in 
the  aggregate,  that  such  contract  is  worthy 
to  be  observed. 

Let  us  examine  the  various  kinds  of  con- 
tract to  which  statesmen  have  endeavoured 
to  impart  this  character  of  perpetuity  : — 1. 
Treaties  between  state  and  foreign  state,  by 
which  each  respectively  engages  its  govern- 
ment and  people  ; 2.  Grant  of  privileges  from 
the  sovereign  to  the  whole  community  in  the 
character  of  subjects;  3.  Grant  of  privileges 
from  the  sovereign  to  a particular  class  of  sub- 
i jects;  4.  New  arrangement  of  power  between 
different  portions  or  branches  of  the  sove- 
reignty, or  new  declaration  of  the  rights  of 
the  community ; 5.  Incorporative  union  be- 
tween two  sovereignties  having  or  not  having 
a common  head. 

'I'ake,  then,  for  the  subject  and  substance 
of  the  contract,  any  one  of  these  arrange- 
ments: so  long  as  the  happiness  of  the  whole 
community,  taken  in  the  aggregate,  is  in  a 
greater  degree  promoted  by  the  exact  obser- 
vance of  the  contract,  than  it  would  be  by 
any  alteration,  exact  ought  to  be  the  ob- 
servance:— on  the  contrary,  if,  by  any  given 
change,  the  aggregate  of  happiness  would  be 
in  a greater  degree  promoted  than  by  the 
exact  observance,  such  change  ought  to  be 
made. 

True  it  is,  that,  considering  the  alarm  and 
danger  which  is  the  natural  result  of  every 
breach  of  a contract  to  which  the  sovereignty 
is  party,  in  case  of  any  change  with  respect  to 
such  contract,  the  aggregfite  of  public  hap- 
piness will  be  in  general  rather  diininished 
than  promoted,  unless,  in  case  of  disadvantage 
produced  to  any  party  by  the  change,  such 
disadvantage  be  made  up  by  adequate  com- 
pensation. 

* Lord  Coke  was  for  liolding  void  every  act 
contrary  to  Itlagna  Chartii.  It  his  doctrine  were 
tenable,  every  act  imposing  law-taxes  would  be 
1 void. 
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Let  it  not  be  said  that  this  doctrine  is  a 
dangerous  doctrine,  because  the  compensation 
supposed  to  be  stipulated  for  as  adequate, 
may  j>rove  but  a nominal,  or  at  best  but  an 
inadequate,  compensation.  Reahty  and  not 
pretence,  probity  not  improbity,  veracity  not 
mendacity,  are  sup()Osed  alike  on  all  sides  ; — 
the  contract  a real  contract,  the  cbaiige  a real 
change,  the  compensation  an  adequate  as  well 
as  real  (compensation.  Instead  of  probity, 
suppose  improbity  in  the  sovereignty;  it  will 
be  as  easy  to  deny  the  existence,  or  explain 
away  the  meaning  of  the  contract,  or  to  deny 
or  explain  aw.ay  the  change,  as,  instead  of  a 
real  to  give  a nominal,  instead  of  an  adequate 
to  give  an  inadequate,  compensation. 

To  apply  the  foregoing  principles  to  the 
cases  above  enumerated,  one  by  o)ic  : — 

1 .  In  the  case  of  the  contract  or  treaty  be- 
tween state  and  foreign  state,  the  dogma  of 
immutability  has  seldom  been  productive  of 
any  considerable  practical  inconvenience:  the 
ground  of  complaint  has  arisen  rather  from  a 
tendency  to  change  than  a too  rigid  adherence 
to  the  treaty. 

However,  some  commercial  treaties  be- 
tween state  and  state,  entered  into  in  times 
of  political  ignorance  or  error,  and  pernicious 
to  the  general  interests  of  commerce,  are  fre- 
quently upheld  under  a pretence  of  regard  for 
the  supposed  inviolability  of  such  contracts, 
but  in  reality  from  a continuance  of  the  same 
Ignorance,  error,  antipathy  or  sinister  interest, 
which  first  occasioned  their  existence.  It  can 
seldom  or  never  happen  that  a forced  direc- 
tion thus  given  to  the  employment  of  capital 
can  ultimately  prove  advantageous  to  either 
of  the  contracting  parties ; and  when  the  per- 
nicious operation  of  such  a treaty  on  the  in- 
terests of  both  parties  has  been  clearly  pointed 
out,  there  can  be  no  longer  any  pretence  for 
continuing  its  existence.  Notice,  however, 
of  any  proposed  departure  from  the  treaty, 
ought  to  be  given  to  all  the  parties  concernecl  ; 
sufficient  time  should  be  afforded  to  indivi- 
duals engaged  in  traffic,  under  the  faith  of  the 
treaty,  to  withdraw,  if  they  please,  their  ca- 
pitals from  such  traffic,  and  in  case  of  loss, 
compensation  as  far  as  possible  ought  to  be 
afforded. 

2.  Grant  of  privilege  from  the  sovereign  to 
the  whole  community  in  the  character  of  sub- 
jects— If,  by  the  supposed  change,  privileges 
to  equal  value  be  given  in  the  room  of  such 
as  are  abrogated,  adequate  compensation  is 
made : if  greater  privileges  are  substituted, 
there  is  the  greater  reason  for  supporting  the 
measure. 

3.  Grant  of  privileges  from  the  sovereign 
to  a particular  class  of  subjects. 

No  such  particular  privilege  ought  to  have 
been  granted,  if  the  aggregate  happiness  of 
the  community  was  likely  to  be  thereby  di- 
minished : but,  unless  in  case  of  a revoca- 
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tion,  adequate  compensation  be  here  also  made, 
the  aggregate  happiness  of  the  community 
will  not  be  increased  by  the  change  ; the  hap- 
piness of  the  portion  of  the  community  to  be 
affected  by  the  change,  being  as  great  a part 
of  the  aggregate  happiness  as  that  of  any  other 
portion  of  equal  extent. 

Under  this  head  are  included  all  those  more 
particular  cases  in  which  the  sovereign  con- 
tracts with  this  or  that  individual,  or  •assem- 
blage of  individuals,  for  money  or  money’s 
worfh,  to  be  supplied,  or  service  otherwise 
to  be  rendered. 

4.  New  arrangement  or  distribution  of 
powers,  as  between  different  portions  or 
branches  of  the  sovereignty,  or  new  declara- 
tion of  the  rights  of  the  community. 

Let  the  supposition  be,  that  the  result  will 
not  be  productive  of  a real  addition  to  the 
aggregate  stock,  of  happiness  on  the  part  of 
the  whole  community,  — it  ought  not  to  be 
made:  let  the  supposition  be  the  reverse, — 
then,  notwithstanding  the  existence  of  the 
contract,  the  change  is  such  as  it  is  right  and 
fitting  should  be  made. 

The  first  of  these  can  never  furni.sh  a case 
for  compensation,  unless  in  so  far  as,  without 
charge  or  disadvantage  to  the  people,  the 
members  of  the  sovereignty  can  contrive  to 
satisfy  one  another ; such  members  of  the 
sovereignty  being,  as  to  the  rest  of  the  com- 
munity, not  proprietors  but  trustees. 

The  frame  or  constitution  of  the  several 
American  United  States,  so  far  from  beingde- 
clared  immutable  or  imprescriptible,  contains 
an  express  provision,  that  a convention  shall 
be  holden  at  intervals  for  the  avowed  object 
of  revising  and  improving  the  constitution, 
as  the  exigencies  of  succeeding  times  may  re- 
quire. In  Europe,  the  effect  of  declaring  this 
orthat  article  in  a new  distribution  of  powers, 
or  in  the  original  frame  of  a constitution,  im- 
mutable, has  been  to  weaken  the  sanction  of 
all  laws.  The  article  in  question  turns  out  to 
be  mischievous  or  impracticable ; instead  of 
being  repealed,  it  is  openly  or  covertly  vio- 
lated ; and  this  violation  affords  a precedent 
or  pretext  for  the  non-observance  of  arrange- 
ments clearly  calculated  to  promote  the  ag- 
gregate happiness  of  the  community. 

5.  Case  of  an  incorporative  union  between 
two  sovereignties,  having  or  not  having  a 
common  head. 

Of  all  the  cases  upon  the  list,  this  is  the 
only  one  which  is  attended  with  difficulty. 

This  is  the  case  in  which,  at  the  same  time 
that  a contract  with  detailed  clauses  is  at 
once  likely  and  fit  to  be  insisted  on,  compen- 
sation, that  compensation  without  which  any 
change  would  not  be  consistent  with  general 
utility  in  the  shape  of  justice  or  in  any  other 
shape,  is  an  operation  attended  with  more 
difficulty  than  in  any  other  of  these  cases. 

Distressing  indeed  would  be  the  difficulty. 
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were  it  not  for  one  circumstance  which  hap- 
pily is  interwoven  in  the  very  nature  of  the 
case. 

At  the  time  of  the  intended  union,  the  two 
states  (not  to  embarrass  the  case  by  taking 
more  than  two  at  a time)  are,  with  relation 
each  to  the  other,  in  a greater  or  less  degree 
foreign  and  independent  states. 

Of  the  two  uniting  states,  one  will  gene- 
rally be  more,  the  other  less,  powerful.  If  the 
inequality  be  considerable,  the  more  powerful 
state,  naturally  speaking,  will  not  consent  to 
the  union,  unless,  after  the  union,  the  share 
it  |)ossesses  in  the  government  of  the  new- 
framed compound  state  be  greater  by  a dilFer- 
ence  bearing  some  proportion  to  the  difference 
in  prosperity  between  the  two  states. 

On  the  part  of  the  less  powerful  state,  pre- 
cautions against  oppression  come  of  course. 

Wherever  a multitude  of  human  beings  are 
brought  together,  there  is  but  too  much  room 
for  jealousy,  suspicion,  and  mutual  ill-will. 

In  the  apprehension  of  each,  the  others,  if 
they  obtain  possession  of  the  powers  exer- 
cised by  the  common  government,  will  be  sup- 
posed to  apply  them  unjustly.  In  men  or  in 
money,  in  labour  or  in  goods,  in  a direct  way 
or  in  some  indiiect  one,  it  may  be  the  study 
of  the  new  compound  government,  under  the 
influence  of  that  part  of  the  quondam  govern- 
ment which  is  predominant  in  it,  to  render 
the  pressure  of  the  contributions  proportion- 
ably  more  severe  upon  the  one  portion  of  the 
new  compounded  state  than  upon  the  other, 
or  to  force  upon  it  new  customs,  new  religious 
ceremonies,  new  laws. 

Let  the  hands  of  the  new  government  re- 
main altogether  loose  : one  of  the  two  com- 
pound nations  may  be  injured  and  oppressed 
by  the  other. 

Tie  up  the  hands  of  the  government  in  such 
d.'gree  as  is  requisite  to  give  to  each  nation 
a security  against  injustice  at  the  hands  of 
the  other  ; si;oneror  later  comes  the  time  in 
which  the  inconveniences  resulting  from  the 
restriction  will  become  intolerable  to  one  or 
other,  or  to  both. 

But  sooner  or  later  the  very  duration  of  the 
union  produces  the  natural  remedy. 

Sooner  or  later,  having  for  such  or  such  a 
length  of  time  been  in  the  habit  of  acting  in 
subjection  to  one  government,  the  two  nations 
will  have  become  melted  into  one,  and  mu- 
tual apprehensions  will  have  been  dissipated 
by  conjunct  experience. 

All  this  while,  in  one  or  both  of  the  united 
states,  the  individuals  will  be  but  too  nume- 
rous and  too  powerful,  who  by  sinister  interest 
and  interest-begotten  prejudice  will  stand  en- 
gaged to  give  every  possible  countenance  and 
intensity  to  those  fears  and  jealousies  — to 
oppose  to  the  entire  composure  of  them  every 
degree  of  retardation. 

If  in  either  of  the  united  communities,  at 


the  time  of  the  union,  th  jre  existed  a set  of 
men  more  or  less  numerous  and  powerful,  to 
whom  abuse  or  imperfection  in  any  shape  was 
a source  of  profit ; whatsoever  restrictions 
may  have  been  expressed  in  the  contract, 
these  restrictions  will  of  course  be  laid  hold 
of  by  the  men  thus  circumstanced,  and  applied 
as  far  as  possible  to  the  giving  protection  and 
continuance  to  a state  of  things  agreeable  or 
beneficial  to  themselves. 

At  the  time  of  the  union  between  England 
and  Scotland,  the  Tory  party,  of  whom  a large 
proportion  were  Jacobites,  and  all  or  most  of 
them  high-churchmen,  had  acquired  an  as- 
cendant in  the  House  of  Commons. 

Here,  then,  a favourable  occasion  presented 
itself  to  these  partisans  of  Episcopacy,  for 
giving  perpetuity  to  the  triumph  they  had  ob- 
tained over  the  English  Presbyterians,  by  the 
Act  of  Uniformity  proclaimed  in  the  time  of 
Charles  the  Second.* 

In  treaties  between  unconnected  nations, 
where  an  advantage  in  substance  is  given  to 
one,  for  the  purpose  of  saving  the  honour  of 
the  other,  it  has  been  the  custom  to  make 
the  articles  bear  the  appearance  of  reciprocity 
upon  the  face  of  them;  as  if,  the  facilitating 
the  vent  of  French  wines  in  England  being 
the  object  of  a treaty,  provision  were  made  in 
it  that  wine  of  the  growth  of  either  country 
might  be  imported  into  the  other,  duty  free. 

Ily  the  combined  asfut/a  of  priestcraft  and 
lawyercraft,  advantage  was  taken  of  this  cus- 
tom to  rivet  for  ever  those  chains  of  eccle- 
siastical tyranny  which,  in  the  precipitation 
that  attended  the  restoration,  had  been  fas- 
tened upon  the  peo()le  of  England.  For 
securing  the  43  Scotch  members  from  being 
outnumbered  by  the  513  English  ones,  provi- 
sion had  been  made  in  favour  of  the  church 
of  Scotland:  therefore,  on  the  principle  of  re- 
ciprocity, for  securing  the  313  English  mem- 
bers from  being  outnumbered  by  the  45  Scotch 
ones,  like  provision  was  made  in  favour  of  the 
church  of  England. 

Blackstone  avails  himself  of  this  transaction 
for  giving  perpetuity  to  whatever  imperfec- 
tions may  be  founded  in  the  ecclesiastical 
branch  of  the  law,  and  the  official  establish- 
ment of  England. 

On  a general  account  which  he  has  been 
giving, f of  the  articles  and  act  of  union,  he 
grounds  three  observations  : — 

1.  “ That  the  two  kingdoms  are  now  so 
inseparably  united,  that  nothing  can  ever  dis- 
unite them  again,  except  the  mutual  consent 
of  both,  or  the  successful  resistance  of  either, 
upon  apprehending  an  infringement  of  those 
points  which,  when  they  were  separate  and 
independent  nations,  it  was  mutually  stipu- 
lated should  be  “fundamental  and  essential 
conditions”  of  the  union. 


• 13  & 14  Ch.  II.  c.  4.  +Vol.  I.  97,  9 
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2.  “ That,  whatever  else  may  be  deemed 
“ fundamental  and  essential  conditions,”  the 
preservation  of  the  two  churches  of  England 
and  Scotland,  in  the  same  state  that  they 
were  in  at  the  time  of  the  union,  and  the 
maintenance  of  the  acts  of  uniformity  which 
establish  our  common  prayer,  are  expressly 
declared  so  to  be. 

3.  “ That  therefore  any  alteration  in  the 
constitution  of  either  of  those  churches,  or  in 
the  liturgy  of  the  church  of  England  (unless 
with  the  consent  of  the  respective  churches 
collectively  or  representatively  given,)  would 
be  an  infringement  of  these  “fundamental 
and  essential  conditions,”  and  greatly  endanger 
the  union.” 

On  the  oi'iginal  device,  an  improvement 
has,  we  see,  been  made  by  the  ingenuity  of 
the  orthcdox  and  leartiecl  commentator.  If 
— as  for  example,  by  the  alteration  of  any  of 
the  39  articles  — if,  by  the  abolition  of  any  of 
the  English  ecclesiastical  sinecures,  or  by  any 
efficient  measure  for  ensuring  the  performance 
of  duty  in  return  for  salary,  the  ecclesiastical 
branch  of  the  Engli.sh  official  establishment 
were  brought  so  much  the  nearer  to  what  it 
is  in  Scotland,  the  Scotch,  fired  by  the  injury 
done  to  them,  would  cry  out,  A breach  of 
faith!  and  call  for  a dissolution  of  the  union. 

To  obviate  this  danger — a.  great  one  he  de- 
nominates it  — his  ingenuity,  in  concert  with 
his  piety,  has  however  furnished  us  with  an 
expedient ; — “ The  consent  of  the  chin  ch, 
collectively  or  representatively  given,”  is  to 
be  taken ; by  which  is  meant,  if  anything, 
that  by  the  revival  of  the  convocation,  or 
some  other  means,  the  clergy  of  England  are 
to  be  erected  into  a fourth  estate. 

What  is  evident  is,  that  unless  the  sinister 
influence  of  the  Crown  could  be  supposed  to 
become  felo  de  se,  and  employ  itself  in  de- 
stroying a large  portion  of  itself,  nothing  but 
a sincere  persuasion  of  the  utility  of  a change 
in  relation  to  any  of  the  points  in  question, 
and  that  entertained  by  a large  proportion  of 
the  English  members  in  each  House,  could 
ever  be  productive  of  any  such  change ; — 
that,  in  any  attempt  to  force  the  discipline 
of  the  church  of  Scotland  upon  the  church 
of  England,  the  45  Scotch  members  in  the 
House  of  Commons,  supposing  them  all  una- 
nimous, would  have  to  outnumber,  or  some- 
how or  other  to  subdue,  the  513  English 
ones;  — that  in  the  House  of  Lords,  the  16 
Scotch  members,  supposing  all  the  lay  lords 
indifferent  to  the  fate  of  the  church  of  Eng- 
land, would  in  like  manner  have  to  outnumber 
the  26  bishops  and  archbishops. 

But  the  Tories,  who  were  then  in  vigour, 
feared  that  they  might  not  always  he  so, 
and  seized  that  opportunity  to  fetter  pos- 
terity hy  an  act  which  should  be  deemed  ir- 
revocable. 

The  “ administration  of  justice  iii  Scot- 


fPAUT  1. 

land.”*  This  forms  the  subject  of  the  19lh 
article,  which  has  for  its  avowed  object  tiic 
securing  the  [leople  of  Scotland  against  any 
such  encroachments  as  might  otherwise  be 
made  by  the  lawyers  of  England,  by  the  use 
of  those  fictions  and  other  frauds,  in  the  use 
of  which  they  had  been  found  so  expert.  But 
throughout  the  whole  course  of  this  long 
article,  the  most  rational  and  imiforin  care 
is  taken  to  avoid  all  such  danger  as  that  of 
depriving  the  people  of  Scotland  of  such  be- 
nefit as,  from  time  to  time,  they  might  stand  a 
chance  of  receiving  at  the  hands  of  the  united 
parliament,  by  improvements  in  the  mode  of 
administering  justice;  “ subject  to  such  re- 
gulations as  shall  be  made  by  the  parliament 
of  Great  Britain,”  is  a clause  over  and  over 
again  repeated. 

It  would  have  been  better  for  Scotland,  if 
on  the  subject  of  the  next  article,  viz.  “ he- 
ritable offices,”  including  “ heritable  juris- 
dictions,” the  like  wisdom  had  presided.  By 
that  short  article,  those  public  trusts,  toge- 
ther, with  others ‘therein  mentioned,  arc,  on 
the  footing  of  “ rights  of  property,”  reserved 
to  the  owners;  yet  still  without  any  expres- 
sion of  that  fanatic  spirit  which,  on  the  field 
of  religion,  had  in  the  same  statute  occupied 
itself  in  the  endeavour  to  invest  the  conceits 
of  mortal  man  with  the  attribute  of  immor- 
tality. 

Nirie-and-thirty  years  after,  came  the  actf 
for  abolishing  these  same  heritable  jurisdic- 
tions. Here  was  an  act  made  in  the  very  teeth 
of  the  act  of  union. 

Mark  now  the  sort  of  discernment,  or  of 
sincerity,  that  is  to  be  learnt  from  Black- 
stone. 

In  a point-blank  violation  of  the  articles 
of  union,  in  the  abolition  of  tliose  heritable 
jurisdictions  which  it  was  the  declared  object 
of  one  of  its  articles  (20)  to  preserve,  he  saw 
nothing  to  “ endanger  the  union." 

But  suppose  any  such  opinion  to  prevail, 
as  that  it  is  not  exactly  true,  that  by  the  mere 
act  of  being  born,  every  human  being  merits 
damnationX  (it  by  danuiatiou  be  meant  ever- 
lasting torment,  or  [mnisbmont  in  any  other 
shape,)  and  a corresponding  alteration  were 
made  in  the  set  of  propositions  called  the 
thirty  - nine  articles,  the  union  would  be 
“ greatly  endangered.” 

Betweeij  twenty  and  thirty  yearsafterwarrls, 
at  the  suggestion  of  an  honest  member  oi  the 
Court  of  Session,  came  upon  the  carpet,  for 
the  first  time,  the  idea  of  applying  remedies 
to  some  of  the  most  flagrant  imperfections  in 
the  administration  of  Scottish  justice  ; and 
thereupon  came  out  a pamphlet  from  James 

• 6 Ann,  c.  8.  art.  19,  anno  1708. 

+ ^ Abolishing  the  heriuble  jurisdictions  in 
Scotland*’  aie  so  many  words  that  stand  iu  the 
title  of  tt.  Anno  1/47.  ‘20  Geo.  II.  c.  43. 
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Boswell,  declaiming,  in  the  style  of  school- 
boy declamation,  on  the  injury  that  would  be 
done  to  the  people  of  Scotland  by  rendering 
justice,  or  what  goes  by  that  name,  a little 
less  inaccessible  to  them,  and  the  breach  that 
would  be  made  in  the  faith  plighted  by  that 
treaty,  which,  to  judge  from  what  he  says  of 
it,  he  had  never  looked  at. 

Again,  in  1806,  when  another  demonstra- 
tion was  made  of  applying  a remedy  to  tlie 
abuses  and  imperfections  of  the  system  of 
juditaturein  Scotland,  everything  that  could 
be  done  in  that  way  was  immediately  repro- 
bated by  the  Scotch  lawyers  as  an  infringe- 
ment of  that  most  sacred  of  all  sacred  bonds 
— the  union:  nor,  for  the  support  of  the 
brotherhood  on  the  other  side  of  the  Tweed, 
was  a second  sight  of  the  matter  in  the  same 
point  of  view  wanting  in  England. 

As  to  any  such  design  as  that  of  oppressing 
their  fellovv-suljjects  in  Scotland,  nothing 
could  be  further  from  the  thoughts  of  the 
English  members  ; neither  for  good  nor  for 
evil  uses,  was  any  expense  of  thought  be- 
stowed upon  the  matter:  the  ultimate  object, 
as  it  soon  became  manifest,  was  the  adding 
an  item  or  two  to  the  list  of  places. 

Upon  the  whole,  the  following  is  the  con- 
clusion that  seems  to  be  dictated  by  the  fore- 
going considerations.  Every  arrangement  by 
which  the  hands  of  the  sovereignty  for  the 
lime  being  are  attempted  to  be  tied  up,  and 
precluded  from  giving  existence  to  a fresh  ar- 
rangement, is  absurd  and  mischievous ; and, 
on  the  supposition  that  the  utility  of  such 
fresh  arrangement  is  sufficiently  established, 
the  existence  of  a prohibitive  clause  to  the 
effect  in  question  ought  not  to  be  considered 
as  opposing  any  bar  to  the  establishment 
of  it. 

True  it  is,  that  all  laws,  all  political  in- 
stitutions, are  essentially  dispositions  for  the 
future;  and  the  professed  object  of  them  is, 
to  afford  a steady  and  permanent  security  to 
the  interests  of  mankind.  In  this  sense,  all 
of  them  may  be  said  to  be  framed  with  a view 
to  perpetuity ; but  perpetual  is  not  synony- 
mous with /;vciy;co6/e;  and  the  principle  on 
which  all  laws  ought  to  be,  and  the  greater 
part  of  them  have  been,  established,  is  that  of 
defeasible  perpeluitij;  a perpetuity  defeasible 
only  by  an  alteration  of  the  circumstances  and 
reasons  on  which  the  huv  is  founded. 

To  comprise  all  in  one  word — reason,  and 
that  alone,  is  the  proper  anchor  for  a law,  for 
everything  that  goes  by  the  name  of  law.  At 
the  time  of  passing  his  law,  let  the  legislator 
deliver,  in  the  character  of  reasons,  the  con- 
siderations by  which  he  was  led  to  the  passing 
of  it.* 

This  done,  so  long  as  in  the  eyes  of  the 


* For  a specimen,  see  Essay  on  the  Promul~ 
gallon  of  Laics,  Vol.  I.  p.  155,  ct  seq. 


succeeding  legislators  the  state  of  facts  on 
which  the  reasons  are  grounded  appears  to 
continue  without  material  change,  and  the 
reasons  to  appear  satisfactory,  so  long  the 
law  continues:  but  no  sooner  do  the  reasons 
cease  to  appear  satisfactory,  or  the  state  of 
the  facts  to  have  undergone  any  such  change 
as  to  call  for  an  alteration  in  the  law,  (ban 
an  alteration  in  it,  or  the  abrogation  of  it, 
takes  place  accordingly. 

A declaration  or  assertion  that  this  or  that 
law’  is  immutable,  so  far  from  being  a proper 
instrument  to  insure  its  permanency,  is  rather 
a presumption  that  such  law  has  some  mis- 
chievous tendency. 

The  better  the  law,  the  less  is  any  such 
extraneous  argument  likely  to  be  recurred  to 
for  the  support  of  it ; the  worse  the  hnv,  and 
thence  the  more  completely  destitute  of  all 
intrinsic  support,  the  more  likely  is  it  that 
support  should  be  sought  for  it  from  this  e.x- 
traneous  source. 

But  though  it  is  the  characteristic  ten- 
dency of  this  instrument  to  apply  itself  to 
bad  laws  in  preference  to  good  ones,  there  is 
another,  the  tendency  of  which  is  to  apply 
itself  to  good  ones  in  preference  to  bad  : this 
is  what  may  be  termed  justification  ; the 
practice  of  annexing  to  each  law  the  consider- 
ations by  which,  in  the  character  of  reasons, 
the  legislator  was  induced  to  adopt  it;f  a 
a practice  w'bich,  if  rigidly  pursued,  must  at 
no  distant  interval  put  an  exclusion  on  all 
bad  law’.s. 

To  the  framing  of  Invs,  so  constituted, 
that,  being  good  in  themselves,  an  accompa- 
niment of  good  and  sufficient  reasons  should 
also  be  given  for  them,  there  would  be  re- 
quisite, in  the  legislator,  a probity  not  to  be 
diverted  by  the  action  of  sinister  interest, 
and  intelligence  adequate  to  an  enlarged  com- 
prehension and  close  application  of  the  prin- 
ciple of  general  utility:  in  other  words,  the 
principle  of  the  greatest  happiness  of  the 
greatest  number. 

But  to  draw  up  law’s  without  reasons,  and 
laws  for  which  good  reasons  are  not  in  the 
nature  of  the  case  to  be  found,  requires  no 
more  than  rhe  union  of  will  and  power. 

The  man  who  should  produce  a body  of 
good  laws  with  an  accompaniment  of  good 
reasons,  would  feel  an  honest  pride  at  the 
prospect  of  holding  thus  in  bondage  a suc- 
cession of  willing  generations:  his  triumph 
would  be  to  leave  them  the  power,  but  to 
deprive  them  of  w'ill,  to  escape.  But  to  the 
champions  of  abuse,  by  whom,  amongst  other 
devices,  the  conceit  of  immutable  laws  is 
played  off  against  reform,  in  whatever  shape 
it  presents  itself,  every  use  of  reason  is  as 


t See  A'ol.  I.  p.  10'>.  rt  seq.  ; and  Papers  on 
Codificatinu.  and  Letters  to  the  bnUed  States, 
in  ^■ol.  IV. 
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odioiiB  as  the  light  of  the  sun  to  moles  and 
ourglars. 

2.  Vows  or  Promissory  Oaths. 

The  object  in  this  fallacy  is  the  same  as  in 
the  preceding;  but  to  the  absurdity  involved 
in  the  notion  of  tying  up  the  hands  of  ge- 
nerations yet  to  come,  is  added,  in  this  case, 
that  which  consists  in  the  use  sought  to  be 
made  of  supernatural  power:  the  arm  pressed 
into  the  service  is  that  of  the  invisible  and 
supreme  I'uler  of  the  universe. 

The  oath  taken,  the  formularies  involved 
in  it  being  pronounced,  — is  or  is  not  the  Al- 
mighty bound  to  do  what  is  expected  of  liim? 
Of  the  two  contradictory  propositions,  which 
is  it  that  you  believe  ? 

If  he  is  not  bound,  then  the  security,  the 
sanction,  the  obligation,  amounts  to  nothing. 

If  he  is  bound,  then  observe  the  conse- 
quence: — the  Almighty  is  bound;  and  by 
whom  bound  ? Of  all  the  worms  that  crawl 
about  the  earth  in  the  shape  of  men,  there  is 
not  one  who  may  not  thus  impose  conditions 
on  the  supreme  ruler  of  the  universe. 

And  to  what  is  he  bound  ? To  any  number 
of  contradictory  and  incompatible  observances 
which  legislators,  tyrants,  or  madmen,  may,  in 
the  shape  of  an  oath,  be  pleased  to  assign. 

Eventual,  it  must  be  acknowledged,  and 
no  more,  is  the  power  thus  exercised  over, 
the  task  tluis  imposed  upon,  the  Almighty. 
So  long  as  the  vow  is  kept,  there  is  nothing 
for  him  to  do.  True  : but  no  sooner  is  the 
vow  broken,  than  his  task  commences  — a 
task  which  consists  in  the  inflicting  on  liiin 
by  whom  the  vow  is  broken,  a punishment 
which,  when  it  is  inflicted,  is  of  no  use  in  the 
way  of  example,  since  nobody  ever  sees  it. 

The  punishment,  it  may  be  said,  when  in- 
flicted, w'ill  be  such  exactly,  as  in  the  judg- 
ment of  the  almighty  and  infallible  judge, 
will  be  best  adapted  to  the  nature  of  the 
offence. 

Yes  : but  what  offence  ? Not  the  act  which 
the  oath  was  intended  to  prevent,  for  that  act 
may  be  indifferent,  or  even  meritorious  ; and, 
if  criminal,  ought  to  be  punished  indepen- 
dently of  the  oath  : the  only  offence  peculiar 
to  this  case,  is  the  profanation  of  a ceremony; 
and  the  profanation  is  the  same,  whether  the 
act  by  which  the  profanation  arises  be  perni- 
cious or  beneficial. 

It  is  in  vain  to  urge,  in  this  or  that  parti- 
cular instance,  in  proof  of  the  reasonableness 
of  the  oath,  the  reasonableness  of  the  prohi- 
bition or  command  which  it  is  thus  employed 
to  perpetuate. 

The  objection  is  to  the  principle  itself : to 
any  idea  of  employing  an  instrument  so  unfit 
to  be  employed, 

No  sort  of  security  is  given,  or  can  be  given, 
for  the  applying  it  to  the  most  beneficial  pur- 
pose, ratbex  than  to  the  pipst  pernicious. 
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On  the  contrary,  it  is  more  likely  to  be 
applied  to  a pernicious  than  to  a beneficial 
purpose; 

Because,  the  more  manifestly  and  undeni- 
ably beneficial  the  observance  of  the  prohibi- 
tion in  question  would  be  in  the  eyes  of  future 
generations,  the  more  likely  is  the  prohibition 
to  be  observed,  independently  of  the  oath  : 
as,  on  the  other  hand,  the  more  likely  the 
prohibition  is  not  to  be  observed  otherwise, 
the  greater  is  the  demand  for  a security  of 
this  extraordinary  complexion  to  enforce  the 
observance. 

We  come  now  to  the  instance  in  which,  by 
the  operation  of  the  fallacy  here  in  question, 
the  ceremony  of  an  oath  has  been  endea- 
voured to  be  applied  to  the  perpetuation  of 
misrule. 

Among  the  statutes  passed  in  the  first  par- 
liament of  William  and  Mary,  is  one  entitled 
“ An  Act  for  establishing  the  Coronation 
Oath.”* 

The  form  in  which  the  ceremony  is  per- 
formed is  as  follows:  — By  the  archbishop 
or  bishop,  certain  questions  are  put  to  the 
monarch;  and  it  is  of  the  answers  given  to 
these  questions  that  the  oath  is  composed. 

Of  these  questions,  the  third  is  as  follows 
— “ Will  you,  to  the  utmost  of  your  power, 
maintain  the  laws  of  God,  the  true  profession 
of  the  Gospel,  and  the  protestant  reformed 
religion  established  by  law  ? And  will  you 
preserve  unto  the  bishops  and  clergy  of  this 
realm,  and  to  the  churches  committed  to  their 
charge,  all  such  rights  and  privileges  as  by  law 
do  or  shall  appertain  unto  them,  or  any  of 
them  ?” 

Answer : “ All  this  I promise  to  do.” 

After  this,  anno  1706,  comes  the  Act  of 
Union,  in  the  concluding  article  of  which  it 
is  said,  “ That  after  the  demise  of  her  Ma- 
jesty ....  the  sovereign  next  succeeding  to 
her  Majesty  in  the  royal  government  of  the 
kingdom  of  Great  Britain,  and  so  for  ever 
hereafter,  every  king  or  queen  succeeding 
and  coming  to  the  royal  government  of  the 
kingdom  of  Great  Britain,  at  his  or  her  coro- 
nation, shall  in  the  presence,”  &c.  “ take  and 
subscribe  an  oath  to  maintain  and  preserve 
inviolably  the  said  settlement  of  the  church, 
and  the  doctrine,  worship,  discipline  and  go- 
vernment thereof,  as  by  law  established,  with- 
in the  kingdoms  of  England  and  Ireland,  the 
dominion  of  Wales,  and  town  of  Berwick- 
upon-Tweed,  and  the  territories  thereunto 
belonging.”  f 

A notion  was  once  started,  and  upon  occa- 
sion may  but  too  probably  be  broached  again, 
that  by  the  above  clause  in  the  coronation 
oath,  the  king  stands  precluded  from  joining 
in  the  putting  the  majority  of  the  Irish  upon 


• 1 W.  & M.  c.  6,  anno  IflSa 
•f  5 Ann,  c.  8,  art,  25,  § 8. 


409 


Ch.  III.]  VOWS  OR  PROMISSORY  OATHS. 


an  equal  footing  with  the  minority,  as  well  as 
from  affording  to  both  together  relief  against 
the  abuses  of  the  ecclesiastical  establishment 
of  that  country. 

In  relation  to  this  notion,  the  following 
propositions  have  already,  it  is  hoped,  been 
put  sufficiently  out  of  doubt : — 

1.  That  it  ought  not  to  be  in  the  power  of 
the  sovereignty  to  tie  up  its  own  hands,  or 
the  hands  of  its  successors. 

2.  That,  on  the  part  of  the  sovereignty,  no 
such  power  can  have  existence,  either  here 
or  anywhere  else. 

3.  That,  therefore,  all  attempts  to  exercise 
any  such  power  are,  in  their  own  nature,  to 
use  the  technical  language  of  lawyers,  null 
and  void. 

4.  Another,  which  will,  it  is  supposed,  ap- 
pear scarcely  less  clear,  is,  that  no  such  an- 
archical wish  or  expectation  was  entertained 
by  the  framers  of  the  oath. 

The  proposition  maintained  is,  that  to  any 
bills,  to  the  effect  in  question,  the  monarch 
is,  by  this  third  and  last  clause  in  the  oath, 
precluded  from  giving  his  assent:  if  so,  he  is 
equally  precluded  from  giving  his  assent  to 
any  bills,  to  any  proposed  laws  whatever. 

It  is  plainly  in  what  is  called  his  executive, 
and  not  in  his  legislative  capacity,  that  the 
obligation  in  question  was  meant  to  attach 
upon  the  monarch. 

So  loose  are  the  words  of  the  act,  that  if 
they  were  deemed  to  apply  to  the  monarch 
in  his  legislative  capacity,  he  might  find  in 
them  a pretence  for  refusing  assent  to  almost 
anything  he  did  not  like. 

If  by  this  third  clause  he  stands  precluded 
from  consenting  to  any  bill,  the  effect  of 
which  would  be  to  abolish  or  vary  any  of  the 
“ rights  ” or  “ privileges  ” appertaining  to 
the  bishops  or  clergy,  or  “ any  of  them,”  then 
by  the  first  clause  he  stands  equally  precluded 
from  giving  his  concurrence  to  any  law,  the 
effect  of  which  would  be  to  abolish  or  change 
any  other  rights.  For  by  this  first  clause  he 
is  made  “ solemnly”  to  “ promise  and  swear 
to  govern  the  people  ....  according  to  the 
statutes  in  parliament  agreed  on,  and  the 
laws  and  customs  of  the  same.”  After  this, 
governing  according  to  any  new  law,  he  could 
not  govern  according  to  the  old  law  abro- 
gated by  it. 

If,  by  any  such  ceremony,  misrule  in  this 
shape  could  be  converted  into  a duty  or  a 
right,  so  might  it  in  any  other. 

If  Henry  VIII.  at  his  coronation  had  sworn 
to  “maintain”  that  Catholic  “religion,” 
which  for  so  many  centuries  was  “ established 
by  law,”  and  by  fire  and  sword  to  keep  out 
the  Protestant  religion,  and  had  been  con- 
sidered bound  by  such  oath,  he  could  never 
have  taken  one  step  towards  the  Reforma- 
tion, and  the  religion  of  the  state  must  have 
been  still  Catholic. 


But  would  you  put  a force  upon  the  con- 
science of  your  sovereign  ? By  any  construc- 
tion, which  in  your  judgment  may  be  the 
proper  one,  would  you  preclude  him’ from  the 
free  exercise  of  his? 

Most  assuredly  not — even  were  it  as  com- 
pletely within  as  it  is  out  of  my  power. 

All  1 plead  for  is,  that  on  so  easy  a condition 
as  that  of  pronouncing  the  word  conscience, 
it  may  not  be  in  his  power  either  to  make 
himself  absolute,  or  in  any  shape  to  give  con- 
tinuance to  misrule. 

Let  him  but  resign  his  power,  conscience 
can  never  reproach  him  with  any  misuse  of  it. 

It  seems  difficult  to  say  what  can  be  a mis- 
use of  it,  if  it  be  not  a determinate  and  per- 
severing habit  of  using  it  in  such  a manner 
as  in  the  judgment  of  the  two  houses  is  not 
“ conducive,”  but  repugnant  “ to  the  utility 
of  the  subjects,”  with  reference  to  whom, 
and  whose  utility  alone,  either  laws  or  kings 
can  be  of  any  use. 

According  to  the  form  in  which  it  is  con- 
ceived, any  such  engagement  is  in  effect  either 
a check  or  a licence  : — a licence  under  the 
appearance  of  a check,  and  for  that  very  rea- 
son but  the  more  efficiently  operative. 

Chains  to  the  man  in  power?  Yes:  but 
such  as  he  figures  with  on  the  stage  — to  the 
spectators  as  imposing,  to  himself  as  light  as 
possible.  Modelled  by  the  wearer  to  suit  his 
own  purposes,  they  serve  to  rattle,  but  not 
to  restrain. 

Suppose  a king  of  Great  Britain  and  Ireland 
to  have  expressed  his  fixed  determination,  in 
the  event  of  any  proposed  law  being  tendered 
to  him  for  his  assent,  to  refuse  such  assent, 
and  this  not  on  the  persuasion  that  the  law 
would  not  be  “ for  the  utility  of  the  sub- 
jects,” but  that  by  his  coronation  oath  he 
stands  precluded  from  so  doing,  — the  course 
proper  t.o  be  taken  by  parliament,  the  course 
pointed  out  by  principle  and  precedent  would 
be,  a vote  of  abdication  — a vote  declaring 
the  king  to  have  abdicated  bis  royal  au- 
thority, and  that,  as  in  case  of  death  or  in- 
curable mental  derangement,  now  is  the  time 
for  the  person  next  in  succession  to  take  his 
place. 

In  the  celebrated  case  in  which  a vote  to 
this  effect  was  actually  passed,  the  declara- 
tion of  abdication  was  in  lawyer’s  language  a 
fiction,  — in  plain  truth  a falsehood, — and 
that  falsehood  a mockery ; not  a particle  of 
his  power  was  it  the  w'ish  of  James  to  abdi- 
cate, to  part  with  ; but  to  increase  it  to  a 
maximum,  was  the  manifest  object  of  all  his 
efforts. 

But  in  the  case  here  supposed,  with  re- 
spect to  a part,  and  that  a principal  part,  of 
the  royal  authority,  the  will  and  purpose  to 
abdicate  is  actually  declared  : and  this,  ^ing 
such  a part,  without  which  the  remainder 
cannot,  “ to  the  utility  of  the  subjects,  be 


♦10 


THE  BOOK  OF  FALLACIES. 


exercised,  the  rem.ainder  must  of  necessity 
be,  on  their  part  and  for  their  sake,  added.* 

CHAPTER  IV. 

No-PRECiiUKNT  AUGiiMENT — {ad  vere- 
cundiuin.) 

Exposition.  — “ The  proposition  is  of  a 
novel  ami  unprecedented  complexion  : the 
present  is  surely  the  first  time  that  any  such 
thing  was  ever  lieard  of  in  this  house.” 

Whatsoever  may  happen  to  be  the  subject 
.ntroduced,  above  is  a specimen  of  the  infinite 
variety  of  forms  in  which  the  opposing  pre- 
dicate may  be  clothed. 

* The  variety  of  the  notions  entert  lined  at  dii- 
ferent  periods,  in  different  stages  of  society,  re- 
specting the  duration  of  laws,  presents  a curious 
and  not  uninstructive  picture  of  human  weakness. 

1.  At  one  time  we  see,  under  the  name  of  king, 
a single  ]>erson,  whose  will  makes  law,  or  at  any 
rate,  without  whose  will  no  law  is  made;  and 
when  this  lawgiver  dies,  his  laws  die  with  him. 

Such  was  the  state  of  things  in  Saxon  times, 
— such  even  continued  to  be  the  state  of  things 
for  several  reigns  after  the  Norman  conquest.® 

2.  Next  to  this  comes  a period  in  which  the 
duration  of  the  law,  during  the  lifetime  of  the 
monarch  to  whom  it  owed  its  birth,  was  unsettled 
and  left  to  chance.'* 

3.  In  the  third  place  comes  the  period  in  which 
the  notions  respecting  the  duration  of  the  law 
concur  with  the  dictates  of  reason  and  utility — not 
so  much  from  reflection,  as  because  no  occasion 
of  a nature  to  suggest  and  urge  any  attempt  so 
absurd  as  that  of  tyrannizing  over  futurity,  had 
as  yet  happened  to  present  itself. 

4.  Lastly,  upon  the  spur  of  an  occasion  of  the 
.sort  in  question,  comes  the  attempt  to  give  eter- 
nity to  human  law.s. 

Provisional  and  eventual  perpetuity  is  an  attri- 
bute which,  in  that  stage  of  society  at  which  laws 
have  ceased  to  expire  with  the  individual  legis- 
lator,  is  understood  to  be  inherent  in  all  laws  in 
which  no  expression  is  found  to  the  contrary. 

But  if  a particular  length  of  time  be  marked 
out,  during  which,  in  the  enactment  of  a law,  it 
is  declared  that  that  law  shall  not  be  liable  to 
suffer  abrogation  or  alteration,  the  determination 
to  tie  up  the  hands  of  succeeding  legislators  is 
expressed  in  unequivocal  terms. 

Such,  in  re.spect  of  their  constitutional  code, 
was  tlie  pretension  set  up  by  the  first  assembly  of 
legislators  brought  together  by  the  French  revo- 
lution. 

A position  not  less  absurd  in  principle,  but,  by 
the  limitation  in  point  of  time,  not  pregnant  with 
anything  like  equal  mischief,  was  before  that 
time  acted  upon,  and  still  continues  to  be  acted 
upon,  in  English  legislation. 

In  various  statutes,  a clause  may  be  found  by 
which  the  statute  is  declared  capable  of  being 
altered  or  repealed  in  the  course  of  the  same  ses- 
sion. In  this  clause  is  contained,  in  the  way  of 
necessary  implication,  that  a statute  in  which  no 
such  clause  is  inserted  is  not  capable  of  being 
repealed  or  altered  during  the  session,  — no,  not 
by  the  very  hands  by  which  it  was  made. 
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To  such  an  ob.servation  there  could  be  no 
objection,  if  the  object  with  which  it  were 
made  was  only  to  fix  attention  to  a new  or 
difficult  subject : “ Deliberate  well  before 
you  act,  as  you  have  no  precedent  to  direct 
your  course.” 

Exposure.  — But  in  the  character  of  an 
argument,  as  a ground  for  the  rejection  of  the 
proposed  measure,  it  is  obviously  a fallacy. 

Whether  or  no  the  alleged  novelty  actually 
exists,  is  an  inquiry  which  it  can  ne^er  be 
worth  while  to  make. 

That  it  is  impossible  that  it  should  in  any 
case  afford  the  smallest  ground  for  the  rejec- 
tion of  the  measure, — that  the  observation 
is  completely  irrelevant  in  relation  to  the 
question,  whether  or  no  it  is  expedient  that 
such  a measure  should  be  adopted,  — is  a 
proposition  to  which  it  seems  difficult  to  con- 
ceive how  an  immediate  assent  can  he  refused. 
If  no  specific  good  is  indicated  as  likely  to 
be  produced  by  the  proposed  measure,  this 
deficiency  is  itself  sutficient  to  warrant  the 
rejection  of  it.  If  any  such  specific  good  is 
indicated,  it  must  be  minute  indeed,  if  an  ob- 
servation of  this  nature  can  afford  a sufficient 
ground  for  the  rejection  of  the  measure. 

. If  the  observation  presents  a cbnclusive 
objection  against  the  particular  measure  pro- 
posed, so  it  would  against  any  other  that  ever 
was  proposed,  including  every  measure  that 
ever  was  adopted,  and  therein  every  institu- 
tion that  exists  at  present.  If  it  proves  that 
this  ought  not  to  be  done,  it  proves  that  no- 
thing  else  ought  ever  to  have  been  done. 

It  may  be  urged,  that  if  the  measure  had 
been  a fit  one,  it  would  have  been  brought 
upon  the  carpet  before.  But  there  are  se- 
veral obstacles,  besides  the  inexpediency  of  a 
measure,  which,  for  any  length  of  time,  may 
prevent  its  being  brought  forward  : — 

1.  If,  though  beyond  dispute  promotive  of 
the  interest  of  the  many,  there  be  anything 
in  it  that  is  adverse  to  the  interests,  the  pre- 
judices, or  the  humours  of  the  ruling  few, 
the  wonder  is,  not  that  it  should  not  have 
been  brought  forward  before,  but  that  it 
should  be  brought  forward  even  now. 

2.  If  in  the  complexion  of  it  there  be  any- 
thing which  it  required  a particular  degree  of 
ingenuity  to  contrive  and  adapt  to  the  purpose, 
this  would  of  itself  be  sufficient  to  account 
for  the  tardiness  of  its  appearance. 

In  legislation,  the  birth  of  ingenuity  is  ob- 
structed and  retarded  by  difficulties  beyond 
any  which  exist  in  other  matters.  Besides 
the  more  general  sinister  interest  of  the 
powerful  few  in  whose  hands  the  functions 
of  government  are  lodged,  the  more  particular 
sinister  interest  affecting  the  body  of  lawyers, 
is  one  to  which  any  given  measure,  in  pro- 
portion to  the  ingenuity  display'ed  in  it,  is 
likely  to  be  adverse. 

Measures  which  come  under  the  head  ol 
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indirect  legislation,  and  in  particular  those 
uhich  have  the  quality  of  executing  them- 
selves, are  the  measures  which,  as  they  pos- 
sess most  efficiency  when  established,  so  they 
require  greater  ingenuity  in  the  contrivance. 
Now,  in  proportion  as  laws  execute  them- 
selves  in  other  words,  are  attended  with 

voluntary  obedience  — in  that  proportion  are 
they  efficient ; but  it  is  only  in  proportion  as 
they  fail  of  being  efficient,  that  to  the  man 
of  law  they  are  beneficial  and  productive; 
because  it  is  only  in  proportion  as  they  stand 
in  need  of  enforcement,  that  business  makes 
its  way  into  the  hands  of  the  man  of  law. 

CHAPTER  V. 

1.  Self-assumed  Authoritt/ — (nc?  ignorantiam ; 
ad  verecundiam.'} 

2.  The  Self  - trumpeter  s fallacy. 

This  fallacy  presents  itself  in  two  shapes  ; 

1.  An  avowal  made  with  a sort  of  mock 

modesty  and  caution  by  a person  in  exalted 
station,  that  he  is  incapable  of  forming  a 
judgment  on  the  question  in  debate,  such 
incapacity  being  sometimes  real,  sometimes 
pretended;  2.  Open  assertion,  by  a person  so 
situated,  of  the  purity  of  his  motives  ami 
integrity  of  his  life,  and  the  entire  reliance 
which  may  consequently  be  reposed  on  all  he 
says  or  does. 

I.  The  first  is  commonly  played  off  as  fol- 
lows : — An  evil  or  defect  in  our  institutions 
is  pointed  out  clearly,  and  a remedy  proposed, 
to  which  no  objection  can  be  made;  up  starts 
a man  high  in  office,  and,  instead  of  stating 
any  specific  objection,  says,  “ 1 am  not  pre- 
pared” to  do  so  and  so,  “ I am  not  prepared 
to  say,”  &c.  The  meaning  evidently  intended 
to  be  conveyed  is,  “ If  I,  who  am  so  digni- 
fied, and  supposed  to  be  so  capable  of  forming 
a judgment,  avow  myself  incompetent  to  do 
so,  what  presumption,  what  folly,  must  there 
be  in  the  conclusion  formed  by  any  one  else !” 
In  truth,  this  is  nothing  else  but  an  indirect 
way  of  browbeating  — arrogance  under  a thin 
veil  of  modesty. 

It  you  are  not  prepared  to  pass  a judgment, 
you  are  not  prepared  to  condemn,  and  ought 
not,  therefore,  to  oppose:  the  utmost  you 
are  warranted  in  doing,  if  sincere,  is  to  ask 
tor  a little  time  for  consideration. 

Supposing  the  unpreparedness  real,  the 
reasonable  and  practical  inference  is — say 
nothing,  take  no  part  in  the  business. 

A proposition  for  the  reforming  of  this  or 
that  abuse  in  the  administration  of  justice,  is 
the  common  occasion  for  the  employ  ment  of 
this  fallacy. 

In  virtue  of  his  office,  every  judge,  every 
law-officer,  is  supposed  and  pronounced  to  be 
profoundly  versed  in  the  science  of  the  law. 

Yes;  of  the  science  of  the  law  as  it  is,  pro- 


bably as  much  ^ any  other  man:  but  law  as 
It  ought  to  he,  is  a very  different  thing;  and 
the  proposal  in  question  has  for  its  avowed 
and  commonly  for  its  real  object,  the  bringl 
ing  law  as  it  is,  somewhat  nearer  to  law  as  it 
ought  to  be.  But  this  is  one  of  those  things 
for  which  the  great  dignitary  is  sure  to  be  at 
all  times  unprepared,  — unprepared  to  join 
in  any  such  design,  everything  of  this  sort, 
having  been  at  all  times  contrary  to  his  inte- 
rest, — unprepared  so  much  as  to  form  any 
judgment  concerning  the  conduciveness  of 
the  proposed  measure  to  such  its  declared 
object:^  in  any  such  point  of  view  it  has  never 
been  his  interest  to  consider  it. 

A mi?id  that,  from  its  first  entrance  upon 
this  subject,  has  been  applying  its  whole 
force  to  the  inquiry  as  to  what  are  the  most 
effectual  means  of  making  its  profit  of  the 
imperfections  of  the  system,  — a mind  to 
which,  of  consequence,  the  profit  from  these 
sources  of  affliction  has  been  all  along  an  ob- 
ject of  complacency,  and  the  affliction  itself, 
at  best,  but  an  object  of  indifterence,  — a 
mind  which  has,  throughout  the  whole  course 
of  its  career,  been  receiving  a correspondent 
bias,  and  has  in  consequence  contracted  a cor- 
respondent distortion,  — cannot  with  reason 
be  expected  to  exert  itself  with  much  alacrity 
or  facility  in  a track  so  opposite  and  so  new. 

For  the  quiet  of  his  conscience,  if,  at  the 
outset  of  his  career,  it  were  his  fortune  to 
have  one,  he  will  naturally  have  been  feed- 
ing himself  with  the  notion,  that  if  there  be 
anything  that  is  amiss,  in  practice  it  cannot 
be  otherwise;  which  being  granted,  and,  ac- 
cordingly, that  suffering  to  a certain  amount 
cannot  but  take  place,  whatsoever  j/iofit  can 
be  extracted  from  it,  is  fair  game,  and  as  such 
belongs  of  right  to  the  first  occupant  among 
persons  duly  qualified. 

The  wonder  would  not  be  great  if  an  oMi- 
cer  of  the  military  profession  should  exhibit, 
for  a time  at  least,  some  aw'kw’ardness  if 
forced  to  act  in  the  character  of  a surgeon’s 
mate:  to  inflict  w'ounds  requires  one  sort  of 
skill  — to  dress  and  heal  them  requires  an- 
other. Telephus  is  the  only  man  upon  record 
who  possessed  an  instrument  by  which  wounds 
were  with  equal  dispatch  and  efficiency  made 
and  healed.  ’1  he  race  of  Telephus  is  extinct ; 
and  as  to  his  spears,  if  ever  any  of  them  found 
their  way  into  Pompeii  or  Herculaneum,  they 
remain  still  among  the  ruins. 

Unfortunately,  in  this  case,  -were  the  abi- 
lity to  form  a judgment  ever  so  complete,  the 
likelihood  of  co-operation  would  not  be  in- 
creased. None  are  so  completely  deaf  as  those 
who  will  not  hear  — none  are  so  completely 
unintelligent  as  those  who  will  not  undei- 
stand. 

Call  upon  a chief-justice  to  concur  in  a 
measure  for  giving  possibility  to  the  recovery 
of  a debt, —the  recovery  of  which  is  m his  own 
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court  rendered  impossUde  by  costs  which 
partly  go  into  his  own  pocket,-— as  well  might 
yon  call  upon  the  Pope  to  abjure  the  errors 
of  the  church  of  Rome.  If  not  hard  pressed, 
he  will  maintain  a prudent  and  easy  silence; 
if  hard  pressed,  he  will  let  fly  a volley  of  fal- 
lacies   he  will  play  off  the  argument  drawn 

from  the  imputation  of  bad  motives,  and  tell 
you  of  the  profit  expected  by  the  party  by 
whom  the  bill  was  framed,  and  petition  pro- 
cured, to  form  a ground  for  it.  If  that  be  not 
sufficient,  he  will  transform  himselfin  the  first 
place  into  a witness  giving  evidence  upon  a 
committee  ; in  the  next  place,  after  multiply- 
ing himself  into  the  number  of  members  ne- 
cessary to  hear  and  re[)ort  upon  that  evidence, 
he  will  make  a report  accordingly. 

Me  will  report  in  that  character,  that  when 
in  any  town  a set  of  tradesmen  have,  on  their 
petition,  obtained  a judicatory  in  which  the 
recovery  of  a debt  under  40s.  or  £5  is  not 
attended  with  that  obstruction  of  accumu- 
lated expense  by  which  the  relief  which  his 
judicatory  professes  to  afford  is  always  ac- 
companied, it  has  been  with  no  other  effect 
than  that  of  giving  in  the  character  of  judges 
effect  to  claims  which  in  the  character  of  wit- 
nesses it  was  originally  their  design,  and 
afterwards  their  practice,  to  give  support  to 
by  perjury. 

II.  'file  second  of  these  two  devices  may 
be  called  the  .self-trumpeter’s  fallacy. 

By  this  name  it  is  not  intended  to  desig- 
nate those  occasional  impulses  of  vanity  which 
lead  a man  to  display  or  overrate  his  preten- 
sions to  superior  intelligence.  Against  the 
self-love  of  the  man  whose  altar  to  himself 
is  raised  on  this  ground,  rival  altars,  from 
every  one  of  which  he  is  sure  of  discourage- 
ment, raise  themselves  all  around. 

But  there  are  certain  men  in  office,  who 
in  discharge  of  their  functions  arrogate  to 
themselves  a degree  of  probity  which  is  to 
exclude  all  imputations  and  all  inquiry ; their 
assertions  are  to  be  deemed  equivalent  to 
proof ; their  virtues  are  guarantees  for  the 
faithful  discharge  of  their  duties;  and  the 
most  implicit  confidence  is  to  be  reposed  in 
them  on  all  occasions.  If  you  expose  any 
abuse,  propose  any  reform,  call  for  securities, 
inquiry,  or  measures  to  promote  publicity, 
they  set  up  a cry  of  surprise,  amounting  al- 
most to  indignation,  as  if  their  integrity  were 
questioned,  or  their  honour  wounded.  With 
all  this,  they  dexterously  mix  up  intimations 
that  the  most  exalted  patriotism,  honour,  and 
perhaps  religion,  are  the  only  sources  of  all 
their  actions. 

Such  assertions  must  be  classed  among  fal- 
lacies, because — 1.  They  are  irrelevant  to  the 
subject  in  discussion  ; 2.  The  degree  in  which 
the  predominance  of  motives  of  the  social 
or  disinterested  cast  is  commonly  asserted 
or  insinuated,  is,  by  the  very  nature  of  man. 
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rendered  impossible;  3.  The  sort  of  testimony 
thus  given  affords  no  legitimate  reason  for 
regarding  the  assertion  in  question  to  be  true , 
for  it  is  no  less  completely  in  the  power  of 
the  most  profligate  than  in  that  of  the  most 
virtuous  of  mankind ; nor  is  it  in  a less  de- 
gree the  interest  of  the  profligate  man  to 
make  such  assertions.  Be  they  ever  so  com- 
pletely false,  not  any  the  least  danger  of 
punishment  does  he  see  himself  exposed  to, 
at  the  hands  either  of  the  law  or  of  public 
opinion. 

For  ascribing  to  any  one  of  these  self-trum- 
peters the  smallest  possible  particle  of  that 
virtue  which  they  are  so  loud  in  the  profes- 
sion  of,  there  is  no  more  rational  cause,  than 
for  looking  upon  this  or  that  actor  as  a 
good  man,  because  he  acts  well  the  part  of 
Othello,  or  bad,  because  he  acts  well  the  part 
of  lago. 

4.  On  the  contrary,  the  interest  he  has  in 
trying  what  may  be  done  by  these  means,  is 
more  decided  and  exclusive  than  in  the  case 
of  the  man  of  real  probity  and  social  feeling. 
The  virtuous  man,  being  what  he  is,  has  that 
chance  for  beinglooked  upon  as  such ; whereas 
the  self-trumpeter  in  question,  having  no  such 
ground  of  reliance,  beholds  his  only  chance  in 
the  conjunct  effect  of  his  own  effrontery,  and 
the  imbecility  of  his  hearers. 

These  assertions  of  authority,  therefore, 
by  men  in  office,  who  would  have  us  estimate 
their  conduct  by  their  character,  and  not  their 
character  by  their  conduct,  must  be  classed 
among  political  fallacies.  If  there  be  any  one 
maxim  in  politics  more  certain  than  another, 
it  is,  that  no  possible  degree  of  virtue  in  ihe 
governor  can  render  it  expedient  for  the  go- 
verned to  dispense  with  good  laws  and  good 
institutions.* 


CHAPTER  VI. 

I.AUD.VTORY  PERSONALITIES — ^aa  dDlicitiam.) 

Personalities  of  this  class  are  the  opposites, 
and  in  some  respects  the  counterparts,  of  vi- 
tuperative personalities,  which  will  be  treated 
of  next  in  order,  at  the  commencement  of  the 
ensuing  Book. 

Laudatory  personalities  are  susceptible  of 
the  same  number  of  modifications  as  will  be 
shown  to  exist  in  the  case  of  vituperative  per- 
sonalities : but  in  this  case  the  argument  is  so 


* Madame  de  Stael  .says,  that  in  a conveirea- 
tion  which  she  had  at  Petersburgh  with  the  Em- 
p.'TOr  of  Russia,  lie  expressed  his  desire  to  better 
the  condition  of  the  peasantry,  who  are  still  in  a 
state  of  absolute  slavery ; upon  which  the  female 
sentimentalist  exclaimed,  “ Sire,  your  character 
is  a constitution  for  your  country,  and  your  con- 
science is  its  guarantee.”  His  reply  was,  ” Quanri 
cela  serait,  je  ne  serais  jamais  qu’un  accident 
heureux.”  — £)».r  annees  d'Eail,  p.  313, 
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much  weaker  than  in  the  other,  that  the  shades 
and  modifications  of  it  are  seldom  resorted  to, 
and  are  therefore  not  worth  a detailed  expo- 
sition. The  object  of  vituperative  personali- 
ties is  to  effect  the  rejection  of  a measure,  on 
account  of  the  alleged  bad  character  of  those 
who  promote  it ; and  the  argument  advanced 

jg “ The  persons  who  propose  or  promote 

the  measure,  are  bad ; therefore  the  measure 
is  bad,  or  ought  to  be  rejected.”  The  object 
of  laudatory  personalities  is  to  effect  the  re- 
jection of  a measure  on  account  of  the  alleged 
good  character  of  those  who  oppose  it ; and 
the  argument  advanced  is — “ The  measure  is 
rendered  unnecessary  by  the  virtues  of  those 
who  are  in  power  ; their  opposition  is  a suf- 
ficient authority  for  the  rejection  of  the  mea- 
sure. 

The  argument  indeed  is  generally  confined 
to  persons  of  this  description,  and  is  little  else 
than  an  extension  of  the  self-trumpeter’s  fal- 
lacy. In  both  of  them,  authority  derived  from 
the  virtues  or  talents  of  the  persons  lauded, 
is  brought  forward  as  superseding  the  neces- 
sity of  all  investigation. 

“ The  measure  proposed  implies  a distrust 
of  the  members  of  his  Majesty’s  government ; 
but  so  great  is  their  integrity,  so  complete 
their  disinterestedness,  so  uniformly  do  they 
prefer  the  public  advantage  to  their  own,  that 
such  a measure  is  altogether  unnecessary:  — 
their  disapproval  is  sufficient  to  warrant  an 
opposition  : precautions  can  only  be  requisite 
where  danger  is  apprehended  ; here,  the  high 
character  of  the  individuals  in  question  is  a 
sufficient  guarantee  against  any  ground  of 
alarm.” 

The  panegyric  goes  on  increasing  in  pro- 
portion to  the  dignity  of  the  functionary  thus 
panegyrized. 

Subordinates  in  office  are  the  very  models 
of  assiduity,  attention,  and  fidelity  to  their 
trust ; ministers,  the  perfection  of  probity  and 
intelligence  : and  as  for  the  highest  magistrate 
in  the  state,  no  adulation  is  equal  to  describe 
the  extent  of  his  various  merits. 

There  can  be  no  difficulty  in  exposing  the 
fallacy  of  the  argument  attempted  to  be  de- 
duced from  these  panegyrics : — • 
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1.  They  have  the  common  character  of 
being  irrelevant  to  the  question  under  dis- 
cussion.  The  measure  must  have  something 
extraordinary  in  it,  if  a right  judgment  cannot 
be  founded  on  its  merits,  without  first  esti- 
mating the  character  of  the  members  of  the 
government. 

2.  It  the  goodness  of  the  measure  be  suf- 
I ficiently  established  by  direct  arguments,  the 

reception  given  to  it  by  those  w'ho  oppose  it 
will  form  a better  criterion  for  judging  of 
their  character,  than  their  character  (as  in- 
ferred from  the  places  which  they  occupy) 
for  judging  of  the  goodness  or  badness  of  the 
mea.surc. 

3.  If  this  argument  be  good  in  any  one 
case,  it  is  equally  good  in  every  other;  and 
the  effect  of  it,  if  admitted,  would  be  to  give 
to  the  persons  occupying  for  the  time  being 
the  situation  in  question,  an  absolute  and 
universal  negative  upon  every  measure  not 
agreeable  to  their  inclinations. 

4.  In  every  public  trust,  the  legislator  should, 
for  the  purpose  of  prevention,  suppose  the 
trustee  disposed  to  break  the  trust  in  every 
imaginable  way  in  which  it  would  be  possible 
for  him  to  reap,  from  the  breach  of  it,  any 
personal  advantage.  This  is  the  principle  on 
which  public  institutions  ought  to  be  formed  ; 
and  when  it  is  applied  to  all  men  indiscrimi- 
nately, it  is  injurious  to  none.  The  practical 
inference  is,  to  oppose  to  such  possible  (and 
what  will  always  be  probable)  breaches  of 
trust  every  bar  that  can  be  opposed,  consis 
tently  with  the  power  requisite  for  the  effi- 
cient and  due  discharge  of  the  trust.  Indeed, 
these  arguments,  drawn  from  the  supposed 
virtues  of  men  in  pow'cr,  are  opposed  to  the 
first  principles  on  which  all  laws  proceed. 

5.  Such  allegations  of  individual  virtue 
are  never  supported  by  specific  proof — are 
scarce  ever  susceptible  of  specific  disproof; 
and  specific  disproof,  if  offered,  could  not  be 
admitted,  viz.  in  either  House  of  Parlia- 
ment. If  attempted  elsewhere,  the  punish- 
ment would  fall,  not  on  the  unw-orthy  trustee, 
but  on  him  by  whom  the  unworthiness  had 
been  proved. 


PART  II.  FiVLLACIES  OF  DANGER, 

the  SUBJECT-MATTER  OF  WHICH  IS  DANGER  IN  VARIOUS  SHAPES,  AND  THE 
OBJECT  TO  REPRESS  DISCUSSION  ALTOGETHER,  BY  EXCITING  ALARM. 

CHAPTER  I. 

''•tuperative  peksonalitiks  — (ad  odium.) 

_To  this  class  belongs  a cluster  of  fallacies  so 
Intimately  connected  with  each  other,  that 


I they  may  first  be  enumerated,  and  sorne  ob- 
I servations  be  made  upon  them  in  the  lump. 

i Bv  seeingtheirmutual  relations  to  each  other 
-I  by  observing  in  what  circuinstances  they 
! agree,  and  in  what  they  differ -a  much  more 
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correct  as  well  as  complete  view  will  be  ob- 
tained of  them,  than  if  they  were  considered 
each  of  them  by  itself. 

The  fallacies  that  belong  to  this  cluster 
may  be  denominated  — 

1.  Imputation  of  bad  design. 

2.  Imputation  of  bad  character. 

3.  Imputation  of  bad  motive. 

4.  Imputation  of  inconsistency. 

5.  Imputation  of  suspicious  connexions  — 
Noscitur  ex  sociis. 

6.  Imputation  founded  on  identity  of  de- 
nomination— Noscitur  ex  cognominihus. 

Of  the  fallacies  belonging  to  this  class,  the 
common  character  is  the  endeavour  to  draw 
aside  attention  from  the  measure  to  the  man;* 
and  this  in  such  sort  as,  from  the  supposed 
imperfection  on  the  part  of  the  man  by  whom 
a measure  is  supported  or  opposed,  to  cause 
a correspondent  imperfection  to  be  imputed 
to  the  measure  so  supported,  or  excellence  to 
the  measure  so  opposed.  The  argument  in  its 
various  shapes  amounts  to  this:  — In  bringing 
forward  or  supporting  the  measure  in  ques- 
tion, the  person  in  (juestion  entertains  a bad 
design  ; therefore  the  measure  is  bad ; — he  is 
a person  of  a bad  character;  therefore  the 
measure  is  bad: — he  is  actuated  by  a bad 
motive;  therefore  the  measure  is  bad : — he 
has  fallen  into  inconsistencies ; on  a former 
occasion,  he  either  opposed  it,  or  made  some 
observation  not  reconcilable  with  some  ob- 
servation which  he  has  advanced  on  the  pre- 
sent occasion  ; therefore  the  measure  is  bad  : 

— he  is  on  a footing  of  intimacy  with  tliis  or 
that  person,  who  is  a man  of  dangerous  prin- 
ciples and  designs,  or  has  been  seen  more  or 
less  frequently  in  his  company,  or  has  pro- 

• On  the  subject  of  personalities  of  the  vitu- 
perative kind,  the  following  are  the  instructions 
given  by  Gerard  Hamilton:  they  contain  all  he 
says  upon  the  subject,  I.  31,  3b7,  p.  67  — “ It  is 
an  artifice  to  be  used  (but  if  used  by  others,  to 
be  detected,)  to  begin  some  personality,  or  to 
throw  in  something  that  may  bring  on  a pcr.sonal 
altercation,  and  draw  off  the  attention  of  the 
House, from  the  main  point.”  II.  36  (470)  p.  86 

— “ If  your  cause  is  too  bad,  call,  in  aid,  the 
party ’’  (meaning,  probably,  the  individual  who 
stands  in  the  situation  of  party,  not  the  assem- 
blage of  men  of  whom  a political  party  is  com- 
posed) — “ if  the  party  is  bad,  call,  in  aid,  the 
cause : if  neither  is  good,  ivound  the  opponent.” 
III.,  ‘‘  If  a person  is  powerful,  he  is  to  be  made 
obnoxious;  if  helpless,  contemptible;  if  wicked, 
detestable.”  In  this  we  have,  so  far  as  concerns 
the  head  of  personalities,  “ the  whole  fruit  and 
re.sult  of  the  experience  of  one  who  was  by  no 
means  unconversant  with  law,”  (says  his  editor, 
p.  6.)  “and  had  himself  sat  in  parliament  for 
more  than  forty  years; ....  devoting  almost  all 
his  leisure  and  thoughts,  during  the  long  period 
above  mentioned,  to  the  examination  and  discus- 
sion of  all  the  principal  questions  agitated  in 
parliament,  and  of  the  several  topics  and  modes 
of  reasoning  by  which  they  were  either  supported 
or  opposed.” 
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fessed,  or  is  suspected  of  entertaining  some 
opinion  which  the  other  has  professed,  or  been 
suspected  of  entertaining  ; therefore  the  mea- 
sure is  bad: — he  bears  a name  that  at  a former 
period  was  borne  by  a set  of  men  now  no 
more,  by  whom  bad  principles  were  enter- 
tained, or  bad  things  done ; therefore  the 
measure  is  bad. 

In  these  arguments,  thus  arranged,  a sort 
of  anti-climax  may  be  observed ; the  fact 
intimated  by  each  succeeding  argument  being 
suggested  in  the  character  of  evidence  of  the 
one  immediately  preceding  it,  or  at  least  of 
some  one  or  more  of  those  which  precede  it, 
and  the  conclusion  being  accordingly  weaker 
and  weaker  at  each  step.  The  second  is  a 
sort  of  circumstantial  evidence  of  the  first, 
the  third  of  the  second,  and  so  on.  If  the  first 
is  inconclusive,  the  rest  fall  at  once  to  the 
ground. 

Exposure.  — Various  are  the  considerations 
which  concur  in  demonstrating  the  futility  of 
the  fiillacies  comprehended  in  this  class,  and 
(not  to  speak  of  the  improbity  of  the  utterers) 
the  weakness  of  those  with  whom  they  obtain 
currency  — the  weakness  of  the  acceptors: — 

1.  In  the  first  place  comes  that  general 
character  of  irrelevancy  which  belongs  to 
these,  in  common  with  the  several  other  ar- 
ticles that  stand  upon  the  list  of  fallacies. 

2.  In  the  next  place  comes  the  complete 
inconclusiveness.  Whatsoever  be  their  force 
as  applied  to  a bad  measure  — to  the  worst 
measure  that  can  be  imagined,  they  would 
be  found  to  apply  with  little  less  force  to  all 
good  measures — to  the  best  measures  that  can 
be  imagined. 

Among  658,  dr  any  such  large  number  of 
persons  taken  at  random,  there  will  be  per- 
sons of  all  characters:  if  the  measure  is  a good 
one,  will  it  become  bad  because  it  is  supported 
by  a bad  man  ? If  it  is  bad,  will  it  become 
good  because  supported  by  a good  man  ? If 
the  measure  be  really  inexpedient,  why  not 
at  once  show  that  it  is  so  ? Your  producing 
these  irrelevant  and  inconclusive  arguments 
in  lieu  of  direct  ones,  though  not  sutllcient  to 
prove  that  the  measure  you  thus  oppose  is  a 
good  one,  contributes  to  prove  that  you  your- 
selves regard  it  as  a good  one. 

After  these  general  observations,  let  us  ex- 
amine, more  in  detail,  the  various  shapes  the 
fallacy  assumes. 

§ 1 . To  begin  with  the  imputation  of  bad 
design. 

The  measure  in  question  is  not  charged 
with  being  itself  a bad  one ; for  if  it  be,  and 
in  so  far  as  it  is  thus  charged,  the  argument 
is  not  irrelevant  and  fallacious.  The  bad 
design  imputed,  consists  not  in  the  design  of 
carrying  this  measure,  but  some  other  mea- 
sure', which  is  thus,  by  necessary  implication, 
charged  with  being  a bad  one.  Here,  then, 
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four  things  ought  to  be  proved  : viz.  1.  That 
the  design  of  bringing  forward  the  supposed 
bad  measure  is  really  entertained ; 2.  That 
this  design  will  be  carried  into  effect ; 3. 
That  the  measure  will  prove  to  be  a bad  one ; 
4.  That  but  for  the  actually  proposed  measure, 
the  supposed  bad  one  would  not  be  carried 
into  effect. 

This  is,  in  effect,  a modification  of  the  fal- 
lacy of  dislrust,  which  will  shortly  be  treated 
of. 

But  on  what  ground  rests  the  supposition 
that  the  supposed  bad  measure  will,  as  such 
a consequence,  be  carried  into  effect?  The 
persons  by  whom,  if  at  all,  it  will  be  carried 
into  effect,  will  be  either  the  legislators  for 
the  time  being,  or  the  legislators  of  some 
future  contingent  time.  As  to  the  legislators 
for  the  time  being,  observe  the  character  and 
frame  of  mind  which  the  orator  imputes  to 
these  his  judges : — “ Give  not  your  sanction 
to  this  measure  ; for  though  there  may  be  no 
particular  harm  in  it,  yet  if  you  do  give  your 
sanction  to  it,  the  same  man  by  whom  this  is 
proposed,  will  propose  to  you  others  that  will 
be  bad;  and  such  is  your  weakness,  that, 
however  bad  they  may  be,  you  will  want 
either  the  discernment  necessary  to  enable 
you  to  see  them  in  their  true  light,  or  the  re- 
solution to  enable  you  to  put  a negative  upon 
measures,  of  the  miscliief  of  which  you  are 
fully  convinced.”  The  imbecility  of  the  per- 
sons thus  addressed  in  the  character  of  legis- 
lators and  judges — their  consequent  unfitness 
for  the  situation,  — such,  it  is  manifest,  is  the 
basis  of  this  fallacy.  On  the  part  of  these 
legislators  themselves,  the  forbearance  mani- 
fested under  such  treatment ‘on  the  part  of 
the  orator  — the  confidence  entertained  of 
his  experiencing  such  forbearance  — afford 
no  inconsiderable  presumption  of  the  reality 
of  the  character  so  imputed  to  them. 

§ 2.  Imputation  of  had  character. 

The  inference  meant  to  be  drawn  from  an 
imputation  of  had  character,  is  either  to  cause 
the  person  in  question  to  be  considered  as  en- 
tertaining bad  designs  — i.  e.  about  to  be  con- 
cerned in  bringing  forward  future  contingent 
and  pernicious  measures — or  simply  to  destroy 
any  persuasive  force  with  which,  in  the  cha- 
raiUer  of  authority,  his  opinion  is  likely  to  be 
attended. 

hi  this  last  case,  it  is  a fallacy  opposed  to 
a fallacy  of  the  same  complexion,  played  off 
cu  the  other  side  : to  employ  it,  is  to  combat 
the  antagonist  with  his  own  weapons.  In  the 
mrtner  case,  it  is  another  modification  of  the 
fi'locy  of  distrust  ot  which  hereafter. 

hi  proportion  to  the  degree  of  efficiency 
"ith  which  a man  suffers  these  instruments 
®f  deception  to  operate  upon  his  mind,  he 
ena.iles  bad  men  to  exercise  over  him  a sort 
HI  power,  the  thought  of  which  ought  to  cover 


him  with  shame.  Allow  this  argument  the 
effect  ot  a conclusive  one,  you  put  it  into  the 
power  of  any  man  to  draw  you  at  pleasure 
from  the  support  of  every  measure  which  in 
your  own  eyes  is  good  — to  force  you  to  give 
your  support  to  any  and  every  measure  which 

in  your  own  eyes  is  bad.  Is  it  good  ? the 

bad  man  einbraccs  it,  and  by  the  supposition, 
you  reject  it.  Is  it  bad?  — he  vituperates  it, 
and  that  suffices  for  driving  you  into  its  em- 
brace. You  split  upon  the  rocks,  because  he 
has  avoided  them  — you  miss  the  harbour,  be- 
cause he  has  steered  into  it. 

Give  yourself  up  to  any  such  blind  anti- 
pathy, you  are  no  less  in  the  power  of  your 
adversaries  than  by  a correspondently  irra- 
tional sympathy  and  obsequiousness  you  put 
yourself  into  the  power  of  your  friends. 

§ 3.  Imputation  of  had  motive. 

The  proposer  of  the  measure,  it  is  asserted, 
is  actuated  by  bad  motives,  from  whence  it  is 
inferred  that  he  entertains  some  bad  design. 
This,  again,  is  no  more  than  a modification  of 
the  fallacy  of  distrust ; but  one  of  the  very 
weakest — 1.  Because  motives  are  hidden  in 
the  human  breast ; 2.  Because,  if  the  measure 
is  beneficial,  it  would  be  absurd  to  reject  it 
on  account  of  the  motives  of  its  author.  But 
what  is  peculiar  to  this'  particular  fallacy,  is 
the  falsity  of  the  supposition  on  which  it  is 
grounded ; viz.  the  existence  of  a class  or 
species  of  motives,  to  which  any  such  epithet 
as  bad,  can  with  propriety  be  applied.  What 
constitutes  a motive,  is  the  eventual  expec- 
tation either  of  some  pleasure  or  exemption 
from  pain ; but  forasmuch  as  in  itself  there 
is  nothing  good  but  pleasure,  or  exemption 
from  pain,  it  follows  that  no  motive  is  bad 
in  itself,  though  every  kind  of  motive  may, 
according  to  circumstances,  occasion  good  or 
bad  actions  ;*  and  motives  of  the  dissocial  cast 
may  aggravate  the  mischief  of  a pernicious 
act.  But  if  the  act  itself  to  which  the  motive 
gives  birth  — if  in  the  proposed  measure  in 
question  there  be  nothing  pernicious, — it  is 
not  in  the  motive’s  being  of  the  dissocial  class 
— it  is  not  in  its  being  of  the  self-regarding 
class,  — that  there  is  any  reason  for  calling  it 
a bad  one.  Upon  the  influence  and  prevalence 
of  motives  of  the  self-regarding  class,  depends 
the  preservation,  not  only  of  the  species,^  but 
of  each  individual  belonging  to  it.  l\hen, 
from  the  introduction  of  a measure,  a man 
beholds  the  prospect  of  personal  advantage  in 
any  shape  whatever  to  himself,  — say  for  ex- 
ample a pecuniary  advantage,  as  being  the 
most  ordinary  and  palpable,  or,  dyslogistic<ally 
speaking,  the  most  gross,  — it  is  certain  that 
the  contemplationof  this  advantage  must  ha\e 
had  some  share  in  causing  tlie  conduct  he  pm- 

» See  Iiilrodaeiloii  to  the  rriariph’s  of  MoraU 
and  Leyislat  on,  \ ol.  I. 
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iues:  it  may  have  been  the  only  cause.  The 
measure  itself  being  by  the  supposition  not 
pernicious,  is  it  the  worse  for  this  advantage  ? 
On  the  contrary,  it  is  so  much  the  better. 
For  of  what  stuff  is  public  advantage  com- 
posed, but  of  private  and  personal  advantage? 

§ 4.  Imputation  of  inconsistency. 

Admitting  the  fact  of  the  inconsistency, 
the  utmost  it  can  amount  to,  in  the  character 
of  an  argument  against  the  proposed  measure, 
is,  the  affording  a presumption  of  bad  design 
in  a certain  way,  or  of  bail  character  in  a cer- 
tain way  and  to  a certain  degree,  on  the  part 
of  the  proposer  or  supporter  of  the  measure. 
Of  the  futility  of  that  argument,  a view  has 
been  already  given:  and  this,  again,  is  a mo- 
dification of  the  fallacy  of  distrust. 

That  inconsistency,  when  pushed  to  a cer- 
tain degree,  may  afford  but  too  conclusive 
evidence  of  a sort  of  relatively  bad  charac- 
ter, is  not  to  be  denied:  if,  for  example,  on 
a former  occasion,  personal  interest  inclining 
him  one  way  (say  against  the  measure,)  ar- 
guments have  been  urged  by  the  person  in 
question  against  the  measure  ; while  on  the 
present  occasion,  persomal  interest  inclining 
him  the  opposite  way,  arguments  are  urged 
by  him  in  favour  of  the  measure,  — or  if  a 
matter  of  fact,  which  on  a former  occasion 
was  denied,  be  now  asserted,  or  vice  versa  — 
and  in  each  case,  if  no  notice  of  the  inconsis- 
tency is  taken  by  the  person  himself;  — the 
operation  of  it  to  his  prejudice  will  naturally 
be  stronger  than  if  an  account  more  or  less 
satisfactory  is  given  by  him  of  the  circum- 
stances and  causes  of  the  variance. 

But,  be  the  evidence  with  regard  to  the 
cause  of  the  change  what  it  may,  no  inference 
can  be  drawn  from  it  against  the  measure, 
unless  it  be  that  such  inconsistency,  if  esta- 
blished, may  weaken  the  persuasive  force  of 
the  opinion  of  the  person  in  question  in  the 
character  of  authority:  and  in  what  respect 
and  degree  an  argument  of  this  complexion  is 
irrelevant,  has  been  already  brought  to  view. 

§ 5.  Imputation  of  suspicious  connexions  — 
(noscitur  ex  sociis.) 

The  alleged  badness  of  character  on  the 
part  of  the  alleged  associate  being  admitted, 
the  argument  now  in  question  will  stand  upon 
the  same  footing  as  the  four  preceding ; the 
weakness  of  which  has  been  already  exposed, 
and  will  constitute  only  another  branch  of  the 
fallacy  of  distrust.  But  before  it  can  stand 
on  a par  even  with  those  weak  ones,  two 
ulterior  points  remain  to  be  established  : — 

1.  One  is,  the  badness  of  character  on  the 
part  of  the  alleged  associate. 

2.  Another  is,  the  existence  of  a social  con- 
nexion between  the  person  in  question  and 
his  supposed  associate. 

3.  A third  is,  that  the  influence  exercised 
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I on  the  mind  of  the  person  in  question  is  such, 
that  in  consequence  of  the  connexion  he  wil, 
be  induced  to  introduce  and  support  measures 
(and  those  mischievous  ones)  which  other- 
wise he  would  not  have  introduced  or  sup- 
ported. 

As  to  the  two  first  of  these  three  supposed 
facts,  their  respective  degrees  of  probability 
will  depend  on  the  circumstances  of  each 
case.  Of  the  third,  the  weakness  may  be  ex- 
posed by  considerations  of  a general  nature. 
In  private  life,  the  force  of  the  presumption 
in  question  is  established  by  daily  experience : 
but  in  the  case  of  a political  connexion,  such 
as  that  which  is  created  by  an  opposition  to 
one  and  the  same  political  measure  or  set  of 
measures,  the  presumption  loses  a great  part, 
sometimes  the  whole,  of  its  force.  Few  are 
the  political  measures,  on  the  occasion  of 
which  men  of  all  characters,  men  of  all  de- 
grees in  the  scale  of  probity  and  improbity, 
may  not  be  seen  on  both  sides. 

The  mere  need  of  information  respecting 
matters  of  fact,  is  a cause  capable  of  bringing 
together,  in  a state  of  ap[)arent  connexion, 
some  of  the  most  opposite  characters. 

§ 6.  Imputation  founded  on  identity  of  deno- 

mination  — (noscitur  ex  cognominibus.) 

The  circumstances  by  which  this  fallacy  is 
distinguished  from  the  last  preceding  is,  that 
in  this  case,  between  the  person  in  question, 
and  the  obnoxious  persons  by  whose  opinions 
and  conduct  he  is  supposed  to  be  determined 
or  influenced,  neither  personal  intercourse  nor 
possibility  of  personal  intercourse  can  exist. 
In  the  last  case,  bis  measures  were  to  be  op- 
posed because  he  was  connected  with  persons 
of  bad  character, — in  the  present,  because  he 
bears  the  same  denomination  as  persons  now 
no  more,  but  who  in  their  own  time  were 
the  authors  of  pernicious  measures.  In  so  far 
as  a community  of  interest  exists  between 
the  persons  thus  connected  by  community  of 
denomination,  the  allegation  of  a certain  com- 
munity of  designs  is  not  altogether  destitute 
of  weight.  Community  of  denomination,  how- 
ever, is  but  the  sign,  not  the  efficient  cause, 
of  community  of  interest.  What  have  the 
Romans  of  the  present  day  in  common  with 
the  Romans  of  early  times  ? Do  they  aspire 
to  recover  the  empire  of  the  world  ? 

But  when  evil  designs  are  imputed  to  men 
of  the  present  day,  on  the  ground  that  evil 
designs  were  entertained  and  prosecuted  by 
their  namesakes  in  time  past,  whatsoever  may 
be  the  community  of  interest,  one  circum- 
stance ought  never  to  be  out  of  mind : — this 
is,  the  gradual  melioration  of  character  from 
the  most  remote  and  barbarous,  down  to  the 
present  time ; the  consequence  of  which  is, 
that  in  many  particulars  the  same  ends  which 
were  formerly  pursued  by  persons  of  the  same 
denomination  are  not  now  pursued ; and  if 
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in  many  others  the  same  ends  are  pursued, 
they  are  not  pursued  by  the  same  bad  means. 
If  this  observation  pass  unheeded,  the  eon- 
sequenees  may  be  no  less  mischievous  than 
absurd:  that  which  has  been,  is  unalterable. 
If,  then,  this  fallacy  be  suffered  to  influence 
the  mind,  and  determine  human  conduct, 
whatsoever  degree  of  depravity  be  imputed 
to  preceding  generations  of  the  obnoxious 
denomination — whatsoever  opposition  may 
have  been  manifested  towards  them  or  their 
successors,  — must  continue  without  abate- 
ment to  the  end  of  time.  “ Be  my  friendship 
immortal,  my  enmity  mortal,”  is  the  senti- 
ment that  has  been  so  warmly  and  so  justly 
applauded  in  the  mouth  of  a sage  of  antiquity : 
but  the  fallacy  here  in  question  proposes  to 
maintain  its  baneful  influence  for  ever. 

It  is  in  matters  touching  religious  persua- 
sion, and  to  the  prejudice  of  certain  sects, 
that  this  fallacy  has  been  played  off  with 
the  greatest  and  most  pernicious  effect.  In 
England,  particularly  against  measures  for 
the  relief  of  the  Catholics,  “ those  of  our 
ancestors,  who,  professing  the  same  branch 
of  the  Christian  religion  as  that  which  you 
now  profess,  were  thence  distinguished  by  the 
same  name,  entertained  pernicious  designs, 
that  for  some  time  showed  themselves  in  per- 
nicious measures  ; therefore  you,  entertain- 
ing the  same  pernicious  designs,  would  now, 
had  you  but  power  enough,  carry  into  effect 
the  same  pernicious  measures  : — they,  hav- 
ing the  power,  destroyed  by  fire  and  faggot 
those  who,  in  respect  of  religious  opinions 
and  ceremonies,  differed  from  them ; there- 
fore, had  you  but  power  enough,  so  would 
you.”  Upon  this  ground,  in  one  of  the  three 
kingdoms,  a system  of  government  continues, 
which  does  not  so  much  as  profess  to  have 
in  view  the  welfare  of  the  majority  of  the 
inhabitants,  — a system  of  government  in 
which  the  interest  of  the  many  is  avowedly, 
so  long  as  the  government  lasts,  intended 
to  be  kept  in  a state  of  perpetual  sacrifice  to 
the  interest  of  the  few.  In  vain  is  it  urged, 
these  inferences,  drawn  from  times  and  mea- 
sures long  since  past,  are  completely  belied 
by  the  universal  experience  of  all  present 
time.  In  the  Saxon  kingdom,  in  the  Austrian 
empire,  in  the  vast  and  ever-flourishing  empire 
of  France,  though  the  sovereign  is  Catholic, 
whatsoever  degree  of  security  the  government 
allows  of,  is  possessed  alike  by  Catholics 
and  Protestants.  In  vain  is  it  observed  (not 
that  to  this  purpose  this  or  any  other  part  of 
the  history  of  the  17th  century  is  worth  ob- 
serving)— in  vain  is  it  observed,  and  truly 
observed,  the  Church  of  England  continued 
her  fires  after  the  Church  of  Rome  had  dis- 
continued hers.* 

• Under  James  I.,  when,  for  being  Anabap- 
tists or  Arians,  two  men  were  burnt  in  Smith- 
field. 
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It  is  only  in  the  absence  of  interest,  that 
experience  can  hope  to  be  regarded,  or  reason 
heard.  In  the  character  of  sinecurists  and 
over-paid  placemen,  it  is  the  interest  of  the 
members  of  the  English  government  to  treat 
the  majority  of  the  people  of  Ireland  on  the 
double  footing  of  enemies  and  subjects;  and 
such  is  the  treatment  which  is  in  store  for 
them  to  the  extent  of  their  endurance. 

§ 7.  Cemse  of  the  prevalence  of  the  fallacies 
bclongimj  to  this  class. 

Whatsoever  be  the  nature  of  the  several 
instruments  of  deception  by  which  the  mind 
is  liable  to  be  operated  upon  and  deceived, 

the  degree  of  prevalence  they  experience 

the  degree  of  success  they  enjoy,  depends 
ultimately  upon  one  common  cause,  viz.  the 
ignorance  and  mental  imbecility  of  those 
on  whom  they  operate.  In  the  present  in- 
stance, besides  this  ultimate  cause  or  root, 
they  find  in  another  fallacy,  and  the  corre 
sponding  propensity  of  the  human  mind,  a sort 
of  intermediate  cause.  This  is  the  fallacy  of 
authority : the  corresponding  propensity  is  the 
propensity  to  save  exertion  by  resting  satis- 
fied  with  authority.  Derived  from,  and  pro- 
portioned to,  the  ignorance  and  weakness  of 
the  minds  to  which  political  arguments  are 
addressed,  is  the  propensity  to  judge  of  the 
propriety  or  impropriety  of  a measure  from 
the  supposed  character  or  disposition  of  its 
supporters  or  opposers,  in  preference  to,  or 
even  in  exclusion  of,  its  own  intrinsic  cha- 
racter and  tendency.  Proportioned  to  the 
degree  of  importance  attached  to  the  charac- 
ter and  disposition  of  the  author  or  supporter 
of  the  measure,  is  the  degree  of  persuasive 
force  with  which  the  fallacies  belonging  to 
this  class  will  naturally  act. 

Besides,  nothing  but  laborious  application 
and  a clear  and  comprehensive  intellect,  can 
enable  a man  on  any  given  subject  to  employ 
successfully  relevant  arguments  drawn  from 
the  subject  itself.  To  employ  personalities, 
neither  labour  nor  intellect  is  required : in  this 
sort  of  contest,  the  most  idle  and  the  most 
ignorant  are  quite  on  a par  with,  if  not  superior 
to,  the  most  industrious  and  the  most  highly- 
gifted  individuals.  Nothing  can  be  more  con- 
venient for  those  who  would  speak  without 
the  trouble  of  thinking:  the  same  ideas  are 
brought  forward  over  and  over  again,  and  all 
that  is  required  is  to  vary  the  turn  of  expres- 
sion. Close  and  relevant  arguments  have  very 
little  hold  on  the  passions,  and  serve  rather 
to  quell  than  to  inflame  them ; while  in  per- 
sonalities, there  is  always  something  stimu- 
lant, whether  on  the  part  of  him  who  praises, 
or  him  who  blames.  Praise  forms  a kind  of 
connexion  between  the  party  praising  and 
the  party  praised,  and  vituperation  gives  an 
air  of  courage  and  independence  to  the  party 
who  blames. 

D d 
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Ifjnoraiii'o  and  iiululcnco,  I'liundshii)  and 
t'limity,  concurriiijj  and  conllini ing  interest, 
servility  and  indcpendenee  — all  conspire  to 
give  |)ersonalities  the  ascendency  they  so  un- 
lia[)[)ily  maintain.  'I’he  more  we  lie  under 
the  in/lncnee  of  onr  own  passions,  the  inorc 
we  rely  on  others  Ireing  all’ec  ted  in  a similar 
degree.  A man  wlio  ran  repel  these  injuries 
with  dignity  may  often  convert  them  into 
triumph  : “ Strike  me,  but  liear,”  says  he  ; 
and  the  fury  of  Ids  antagonist  redounds  to 
Ills  own  discomfiture. 


CHAPTER  II. 

§ I.  Thi  IJohjohlin  Argument,  or.  No  Inno- 
vation! — («(/  metinn.) 

Exposition The  hobgoblin,  tlie  eventual 

ajjpearanee  of  whieli  is  denounced  by  this  ar- 
gument, is  nnarchi/;  which  tremendous  s|>eclre 
lias  for  its  forerunner  tlie  monster  innovation. 
The  forms  in  which  this  monster  may  be 
denounced  are  as  numerous  and  various  as  tlie 
sentences  in  whicli  the  word  innovation  can 
be  placed. 

“ Here  it  comes!"  c.vclaims  the  barbarous 
or  unthinking  servant  in  tlie  hearing  of  the 
alfriglited  child,  when,  to  rid  herself  of  the 
burthen  of  attendance,  such  servant  scruples 
not  to  employ  an  instrument  of  terror,  the 
elfects  of  whicli  may  continue  during  life. 
"Here  it  comes!”  is  the  cry;  and  the  hob- 
goblin is  rendered  but  the  more  terrific  by 
the  suppression  of  its  name. 

Of  a similar  nature,  and  productive  of 
similar  effects,  is  the  political  device  here 
exposed  to  view.  As  an  instrument  of  de- 
ception, the  device  is  generally  accompanied 
by  personalities  of  the  vituperative  kind:  — 
imputation  of  bad  motives,  bad  designs,  bad 
conduct  and  character,  &c.  are  ordinarily  cast 
on  the  authors  and  advocates  of  the  obnoxious 
measure  ; whilst  the  term  employed  is  such 
as  to  beg  the  question  in  dispute.  Thus,  in 
the  present  instance,  innovation  means  <a  bad 
change  ; presenting  to  the  mind,  besides  the 
idea  of  a.  change,  the  proposition,  either  that 
change  in  general  is  a had  thing,  or  at  least 
that  the  sort  of  change  in  question  is  a bad 
change. 

Exposure All-comprchensivcncss  of  the 

condemnation  passed  hy  this  fallacy. 

This  is  one  of  the  many  eases  in  whicli  it 
is  difficult  to  render  the  absurdity  of  the  ar- 
gument more  glaring  than  it  is  upon  the  face 
of  the  argument  itself. 

Whatever  reason  it  affords  for  looking  upon 
the  proposed  measure,  he  it  what  it  may,  as 
about  to  he  mischievous,  it  affords  the  same 
reason  for  entertaining  the  same  opinion  of 
everything  that  exists  at  present.  To  say 
all  new  things  are  bad,  is  as  much  as  to  say 
frll  things  are  bad — or,  at  any  event,  at  their 
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coinmciicemont:  for  of  all  the  old  things  ever 
seen  or  heard  of,  there  is  not  one  that  was 
not  once  new.  Whatever  is  now  tstablisli- 
menl,  was  once  innovation. 

He  wlio  oil  this  ground  condemns  a pro- 
posed measure,  condemiis,  in  the  same  breath, 
whatsoever  ho  would  be  most  averse  to  be 
thought  to  disapiuove  : — he  condemns  the 
Revolution,  the  Reforiiialion,  the  assiimptiou 
made  liy  the  House  of  Commons  of  a part  in 
the  penning  of  the  laws  in  the  reign  of  Henry 
VI.,  the  institution  of  the  House  of  Com- 
mons itself  in  the  reign  of  Henry  III. : — all 
those  he  bids  us  regard  as  sure  foreriiimers 
of  the  monster  anarchy,  but  particularly  the 
birth  and  first  effieient  ngeiicy  of  the  House 
of  Commons  — an  imiovatioii,  in  comparison 
of  which  all  others,  past  or  future,  are  for 
elfieiency,  and  consequently  mischievousness, 
hut  as  grains  of  dust  in  the  balance. 

§ 2.  Appreiicnsion  of  mischief  from  change 

what  foundation  it  has  in  truth. 

A circumstance  that  gives  a sort  of  colour 
to  the  use  of  this  fallacy  is,  that  it  can  scarce- 
ly ever  be  fomid  without  a certain  degree  of 
triitli  adhering  to  it.  Supposing  the  change 
to  be  one  which  cannot  he  elfeeted  witlmut 
the  interposition  of  the  legislature,  even  this 
circuinstanco  is  sullicient  to  attach  to  it  a 
certain  quantity  of  mischief.  The  words  ne- 
cessary to  commit  the  change  even  to  writ- 
ing, cannot  he  put  into  that  form  without 
labour,  importing  a proportional  quantity  of 
vexation  to  the  head  employed  in  it;  which 
labour  and  vexation,  if  paid  for,  is  compeii- 
sated  hy  aqd  productive  of  expense.  \\'hen 
disseminated  by  the  operation  of  the  press,  as 
it  always  must  be  before  it  can  he  productive 
of  whatever  elfeet  is  aimed  at,  it  becomes 
productive  of  ulterior  vexation  and  expense. 
Here,  then,  is  so  mnch  unavoidable  mischief, 
of  which  the  most  salutary  ami  indispensable 
change  cannot  fail  to  be  productive:  to  this 
natural  and  nnavoidahle  portion  of  mischief, 
tlie  additions  that  liave  been  made,  in  the 
shape  of  factitious  and  avoidable  mischief  of 
the  same  kind,  are  such  as  have  sullicient  claim 
to  notice,  but  to  a notice  not  proper  for  this 
place. 

Here,  then,  we  have  the  minimum  of  nis- 
chief  which  accompanies  every  change;  and 
in  tills  minimum  of  mischief  we  have  tlie 
miiiiniiim  of  truth  with  vvliieh  this  fallacy  is 
accompanied,  and  whicli  is  sullicient  to  pro- 
tect it  against  exposure,  from  a flat  and  iin- 
discriminating  denial. 

It  is  seldom,  however,  that  the  whole  of  tlie 
mischief,  with  the  corresponding  portion  of 
truth,  is  confined  within  such  narrow  hounds. 

Wheresoever  any  portion,  however  great 
or  small,  of  the  aggregate  mass  of  the  objects 
of  desire  in  any  shape  — matter  of  wealth, 
power,  dignity,  or  even  reputation  — anrf 
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whether  in  possession,  or  only  in  prospect, 
and  that  ever  so  remote  and  contingent  — 
must,  in  consequence  of  the  change,  pass  out 
of  any  hand  or  hands  that  are  not  willing  to 
part  with  it,  viz.  either  without  compensation, 
or  with  no  other  than  what,  in  their  estima- 
tion, is  insufficient;  — here  we  have,  in  some 
shape  or  other,  a quantity  of  vexation  un- 
compensated — so  much  vexation,  so  much 
mischief  beyond  dispute. 

But  in  one  way  or  other,  whether  from  the 
total  omission  of  this  or  that  item,  or  from 
the  supposed  inadequacy  of  the  compensation 
given  for  it,  or  from  its  incapacity  of  being 
included  in  any  estimate,  as  in  case  of  remote 
and  but  weakly  probable  as  well  as  contin- 
gent profits,  it  will  not  unfrequently  happen 
that  the  compensation  allotted  in  this  case 
shall  be  inadequate,  not  only  to  the  desires, 
but  to  the  imagined  rights  of  the  party  from 
whom  the  sacrifice  is  exacted.  In  so  far  as  such 
insufficiency  appears  to  himself  to  exist,  he 
will  feel  himself  urged  by  a motive,  the  force 
of  which  will  be  in  proportion  to  the  amount 
of  such  deficiency,  to  oppose  the  measure ; 
and  in  so  fiir  as  in  his  eyes  such  motive  is  fit 
to  be  displayed,  it  will  constitute  what  in  his 
language  will  be  reanon,  and  what  will  be  re- 
ceived in  that  character  by  all  other  persons 
in  whose  estimate  any  such  deficiency  shall 
appear  to  exist.  So  far  as  any  such  deficiency 
is  specifically  alleged  in  the  character  of  a 
reason,  it  forms  a relevant  and  specific  argu- 
ment, and  belongs  not  to  the  account  of  fal- 
lacies ; and,  if  well  founded,  constitutes  a just 
reason,  if  not  for  quashing  the  measure,  at 
any  rate  for  adding  to  the  compensation  thus 
shown  to  be  deficient.  And  in  this  shape, 
viz.  in  that  of  a specific  argument,  will  a man 
of  course  present  his  motive  to  view,  if  it 
be  susceptible  of  it.  But  when  the  alleged 
damage  and  eventual  injury  will  not,  even  in 
his  own  view  of  it,  hear  the  test  of  inquiry, 
then,  this  specific  argument  failing  him,  he 
will  betake  himself  to  the  general  fallacy  in 
lieu  of  it.  He  will  set  up  the  cry  of  Innova- 
tion f Innovation ! hoping  by  this  watchword 
to  biing  to  his  aid  all  whose  sinister  interest 
is  connected  with  his  own;  and  to  engage 
them  to  say,  and  the  unreflecting  multitude 
to  believe,  that  the  change  in  question  is  of 
the  number  of  those  in  which  the  mischief 
attached  to  it  is  not  accompanied  by  a pre- 
ponderant mass  of  advantage. 

§ 3.  Time  the  innovator-general,  a counter- 
fallacy. 

Among  the  stories  current  in  the  profes- 
sion of  the  law,  is  that  of  an  attorney,  who, 
when  his  client  applied  to  him  for  relief  against 
a forged  bond,  advised  him,  as  the  shortest 
and  surest  course,  to  forge  a release. 

Thus,  as  a shorter  and  surer  course  than 
that  of  attempting  to  make  men  sensible  of 


the  imposture,  this  fallacy  has  been  every 
now  and  then  met  by  what  may  he  termed 
its  counter-fallacy  ; Time  itself  is  the  arch- 
innovator. The  inference  is,  the  proposed 
change,  branded  as  it  has  thus  been  by  the 
odious  appellative  of  innovation,  is  in  fact  no 
change  : its  sole  effect  being  either  to  prevent 
a change,  or  to  bring  the  matter  back  to  the 
good  state  in  which  it  formerly  was.  This 
counter-fallacy,  if  such  it  may  be  termed,  has 
not,  however,  any  such  pernicious  properties 
or  consequences  attached  to  it  as  may  be  seen 
to  be  indicated  by  that  name.  Two  circum- 
stances, however,  concur  in  giving  it  a just 
title  to  the  appellation  of  ti  fallacy ; one  i.s, 
that  it  has  no  specific  application  to  the  par- 
ticular measure  in  hand,  and  on  that  score 
maybe  set  down  as  irrelevant;  the  other, 
that  by  a sort  of  implied  concession  and  vir- 
tual  admission,  it  gives  colour  and  counte- 
nance to  the  fallacy  to  which  it  is  opposed, — 
admitting  by  implication,  that  if  the  appella- 
tion of  a change  belonged  with  propriety  to 
the  proposed  measure,  it  might  on  that  single 
account  with  propriety  be  opposed. 

A few  words,  then,  are  now  sufficient  to 
strip  the  mask  from  this  fallacy.  No  specific 
mischief,  as  likely  to  result  from  the  specific 
measure,  is  alleged;  if  it  were,  the  argument 
would  not  belong  to  this  head.  What  is  al- 
leged, is  nothing  more  than  that  mischief, 
without  regard  to  the  amount,  would  be 
among  the  results  of  this  measure.  But  this 
is  no  more  than  can  be  said  of  every  legisla- 
tive measure  that  ever  did  pass,  or  ever  can 
pass.  If,  then,  it  be  to  he  ranked  with  argu- 
ments, it  is  an  argument  that  involves  in  one 
common  condemnation  all  political  measures 
whatsoever,  past,  present,  and  to  come;  it 
passes  condemnation  on  whatsoever,  in  this 
way,  ever  has  been,  or  ever  can  be  done,  in 
all  places  as  well  as  in  all  times.  Delivered 
from  an  humble  station,  from  the  mouth  of 
an  old  woman  beguiling  by  her  gossip  the  la- 
hours  of  the  sinnning-wheel  in  her  cottage, 
it  might  pass  for  simple  and  ordinary  igno- 
rance;— delivered  from  any  such  exalted 
station  as  that  of  a legislative  house  or  judi- 
cial bench,  — from  such  a quarter,  if  it  can  be 
regarded  as  sincere,  it  is  a mark  of  drivelling 
rather  than  ignorance. 

But  it  may  be  said  — “ My  meaning  is  not 
to  condemn  all  change  — not  to  condemn  all 
new  institutions,  all  new  laws,  all  new  mea- 
sures,— only  violent  and  dangerous  ones, 
such  as  that  is  which  is  now-  proposed.”  The 
answ'cr  is  : Neither  drawing  or  attempting 
to  draw  any  line,  you  do  by  this  indiscriini- 
^lating  appellative  pass  condemnation  on  all 
change  — on  everything  to  which  any  such 
epithet  as  new  can  wdth  propriety  he  applied. 
Draw-  any  such  line,  and  the  reproach  of  in- 
sincerity or  imbecility  shall  be  withholden  : 
draw  your  line;  but  remember,  that  whenever 
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you  do  draw  it,  or  so  much  as  begin  to  draw 
it,  you  give  up  this  your  argument. 

Alive  to  possible-imaginable  evils,  dead  to 
actual  ones  — eagle-eyed  to  future  contin- 
gent evils,  blind  and  insensible  to  all  existing 
ones,  — such  is  the  character  of  the  mind, 
to  which  a fallacy  such  as  this  can  really  have 
presented  itself  in  the  character  of  an  argu- 
ment possessing  any  the  smallest  claim  to 
notice.  To  such  a mind, — that  by  denial  and 
sale  of  justice,  anarchy,  in  so  hir  as  concerns 
nine-tenths  of  the  people,  is  actually  by  force 
of  law  established,  and  that  it  is  only  by  the 
force  of  morality  — of  such  morality  as  all 
the  punishments  denounced  against  sincerity, 
and  all  the  reward  applied  for  the  encourage- 
ment of  insincerity,  have  not  been  able  to 
banish,  — that  society  is  kept  together ; — that 
to  draw  into  question  the  fitness  of  great  cha- 
racters for  their  high  situations,  is  in  one  man 
a crime,  while  to  question  their  fitness,  so 
that  their  motives  remain  unquestioned,  is 
lawful  to  another  ; — that  the  crime  called 
/iie/ remains  undefined  and  undistinguishable, 
and  the  liberty  of  the  press  is  defined  to  be 
the  absence  of  that  security  which  would  be 
afforded  to  writers  by  the  establishment  of  a 
licenser ; — that  under  a show  of  limitation, 
a government  shall  be  in  fact  an  absolute  one, 
while  pretended  guardians  are  real  accom- 
plices, and  at  the  nod  of  a king  or  a minister, 
by  a regular  trained  body  of  votes,  black  shall 
be  declared  white  — miscarriage,  success — . 
mortality,  health — disgrace,  honour — and  no- 
torious experienced  imbecility,  consummate 
skill; — to  such  a mind,  these,  with  other 
evils  boundless  in  extent  and  number,  are 
either  not  seen  to  be  in  existence,  or  not  felt 
to  be  such.  In  such  a mind,  the  horror  of 
innovation  is  as  really  a disease  as  any  to 
which  the  body  in  which  it  is  seated  is  ex- 
posed. And  in  proportion  as  a man  is  af- 
flicted with  it,  he  is  the  enemy  of  all  good, 
which,  how  urgent  soever  may  be  the  demand 
for  it,  remains  as  yet  to  be  done  ; nor  can  he 
be  said  to  be  completely  cured  of  it,  till  he 
shall  have  learnt  to  take,  on  each  occasion, 
and  without  repugnance,  general  utility  for 
the  general  end,  and  to  judge  of  whatever 
is  proposed,  in  the  character  of  a means  con- 
ducive to  that  end. 

§ 4,  Sinister  interests  in  which  this  fallacy 
has  its  source. 

Could  the  wand  of  that  magician  be  bor- 
rowed, at  whose  potent  touch  the  emissaries 
of  his  wicked  antagonist  threw  off  their  se- 
veral disguises,  and  made  instant  confession 
of  their  real  character  and  designs,  — coulff 
a few  of  those  ravens  by  whom  the  worm 
innovation  is  uttered  with  a scream  of  horror, 
and  the  approach  of  the  monster  anarchy  de- 
nounced,— ue  touched  with  it,  we  should 
then  learn  their  real  character  and  have  the 
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true  import  of  these  screams  translated  into 
intelligible  language. 

1.  I am  a lawyer  (would  one  of  them  he 
heard  to  say.) — a fee-fed  judge  — who,  consi- 
dering that  the  money  1 lay  up,  the  power  I 
exercise,  and  the  respect  and  reputation  I 
enjoy,  depend  on  the  undiminished  continu- 
ance of  the  abuses  of  the  law,  the  factitious 
delay,  vexation,  and  expense  with  which  the 
few  who  have  money  enough  to  pay  for  a 
chance  of  justice  are  loaded,  and  by  which 
the  many  who  have  not,  are  cut  off  from  that 
chance,  — take  this  method  of  deterring  men 
from  attempting  to  alleviate  those  torments 
in  which  my  comforts  have  their  source. 

2.  I am  a sinecurist  (cries  another,)  who 
being  in  the  receipt  of  £38,000  a-year,  public 
money,  for  doing  nothing,  and  having  no  more 
wit  than  honesty,  have  never  been  able  to 
open  my  mouth  and  pronounce  any  articulate 
sound  for  any  other  purpose,  — yet,  hearing 
a cry  of  “ No  sinecures  !”  am  come  to  join  in 
the  shout  of  “ No  innovation  ! down  with  the 
innovators  !”  in  hopes  of  drowning,  by  these 
defensive  sounds,  the  offensive  ones  which 
chill  my  blood  and  make  me  tremble. 

3.  I am  a contractor  (cries  a third,)  who 
having  bought  my  seat  that  I may  sell  my 
votes — and  in  return  for  them,  being  in  the 
habit  of  obtaining  with  the  most  convenient 
regularity  a succession  of  good  jobs,  foresee, 
in  the  prevalence  of  innovation,  the  destruc- 
tion and  the  ruin  of  this  established  branch 
of  trade. 

4.  I am  a country  gentleman  (cries  a 
fourth,)  who  observing  that  from  having  a 
seat  in  a certain  assembly  a man  enjoys  more 
respect  than  he  did  before,  on  the  turf,  in 
the  dog-kennel,  and  in  the  stable,  and  having 
tenants  and  other  dependents  enough  to  scat 
me  against  their  wills  for  a place  in  which  I 
am  detested,  and  hearing  it  said  that  if  inno- 
vation were  suffered  to  run  on  unopposed, 
elections  would  come  in  time  to  be  as  free  in 
reality  as  they  are  in  appearance  and  pretence, 
— have  left  for  a day  or  two  the  cry  of 
“ Tally-ho  !”  and  “ Hark  forward  !”  to  join 
in  the  cry  of  “ No  Anarchy  !”  “ No  innova- 
tion !” 

5.  I am  a priest  (says  a fifth,)  who  having 
proved  the  pope  to  be  antichrist  to  the  sa- 
tisfaction of  all  orthodox  divines  whose  piety 
prays  for  the  cure  of  souls,  or  whose  health 
has  need  of  exoneration  from  the  burthen  of 
residence ; and  having  read,  in  my  edition  of 
the  Gospel,  that  the  apostles  lived  in  palaces, 
which  innovation  and  anarchy  would  cut  down 
to  parsonage-houses;  though  grown  hoarse  by 
screaming  out,  “ No  reading  1”  “ No  writing !” 
“ No  Lancaster  I”  and  “ No  popery  !”  — for 
fear  of  coming  change,  am  here  to  add  what 
remains  of  my  voice  to  the  full  chorus  oX 
“ No  Anarchy  !”  “ No  Innovation  1” 
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CHAPTER  III. 

JALLACY  OF  DISTRUST,  OR,  WHAt’s  AT  THE 
BOTTOM  ? — (arf  melum.) 

Exposition This  argument  may  be  con- 

sidered as  a particular  modification  of  the  No- 
Jniiovation  argument.  An  arrangement  or  set 
of  arrangements  has  been  proposed,  so  plainly 
beneficial,  and  at  the  same  time  so  manifestly 
innoxious,  that  no  prospect  presents  itself  of 
bringing  to  bear  upon  them  with  any  etfect 
the  cry  of  No  innovation.  Is  the  anti-inno- 
valioiiist  mute  ? No  ; he  has  this  resource: 
— In  what  you  see  as  yet  (says  be)  there 
may  perhaps  be  no  great  mischief;  but  de- 
pend upon  it,  in  the  quarter  from  whence 
these  proposed  innoxious  arrangements  come, 
there  are  tnore  behind  that  are  of  a very  dif- 
ferent complexion ; if  these  innoxious  ones 
are  suffered  to  be  carried,  others  of  a noxious 
character  will  succeed  without  end,  and  will 
be  carried  likewise. 

Exposure.  — The  absurdity  of  this  argu- 
ment is  too  glaring  to  be  susceptible  of  any 
considerable  illustration  from  anything  that 
can  be  said  of  it : — 

I.  In  the  first  place,  it  begins  with  a vir- 
tual admission  of  the  propriety  of  the  mea- 
sure considered  in  itself;  and  thus  containing 
within  itself  a demonstration  of  its  own  fu- 
tility, it  cuts  up  from  under  it  the  very 
ground  which  it  is  endeavouring  to  make  : 
yet,  from  its  very  weakness,  it  is  apt  to  de- 
rive for  the  moment  a certain  degree  of  force. 
J?y  the  monstrosity  of  its  weakness,  a feeling 
of  surprise,  and  thereupon  of  perplexity,  is 
apt  to  be  produced  : and  so  long  as  this  feel- 
ing continues,  a difficulty  of  finding  an  ap- 
propriate answer  continues  with  it.  For  that 
which  is  itself  nothing,  what  answer  (says  a 
man)  can  I find  V 

If  two  measures  — G and  B — W’ere  both 
brought  forward  at  the  same  time,  G being 
good  and  B bad  ; — rejecting  G,  because  B is 
had,  would  be  quite  absurd  enough ; and  at 
first  view  a man  might  be  apt  to  suppose  that 
the  force  of  absurdity  could  go  no  further. 

But  the  present  fallacy  docs  in  effect  go 
much  further: — two  measures,  both  of  them 
brought  upon  the  carpet  together,  both  of 
them  unobjectionable,  are  to  be  rejected,  not 
for  anything  that  is  amiss  in  either  of  them, 
but  for  something  that  by  possibility  may  be 
found  amiss  in  some  other  or  others  that  no- 
body knows  of,  and  the  future  existence  of 
which,  without  the  slightest  ground,  is  to  be 
assumed  and  taken  for  granted. 

In  the  field  of  policy  as  ap[)lied  to  measures, 
this  vicarious  reprobation  forms  a counterpart 
to  vicarious  punishment  in  the  field  of  jus- 
tice as  applied  to  persons. 

Tlic  measure  G,  which  is  good,  is  to  be 
thrown  out,  because,  for  auglit  we  can  be 
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sure  of,  some  day  or  other  it  may  happen  to 
be  followed  by  some  other  measure  B,  which 
may  be  a bad  one.  A man  A,  against  whom 
there  is  neither  evidence  nor  charge,  is  to  be 
punished,  because,  for  aught  we  can  be  sure 
of,  some  time  or  other  there  may  be  some 
other  man  who  will  have  been  guilty. 

If  on  this  ground  it  be  right  that  the  mea- 
sure in  question  be  rejected,  so  ought  every 
other  measure  that  ever  has  been  or  can  be 
proposed  : for  of  no  measure  can  anybody  be 
sure  but  that  it  may  be  followed  by  some 
other  measure  or  measures,  of  which,  when 
they  make  their  appearance,  it  may  be  said 
that  they  are  bad. 

If,  then,  the  argument  proves  anytliing,  it 
proves  that  no  measure  ought  ever  to  be  car- 
ried, or  ever  to  have  been  carried ; and  that, 
therefore,  all  thuigs  that  can  be  done  by  law 
or  government,  and  therefore  law  and  govern- 
ment themselves,  are  nuisances. 

This  policy  is  exactly  that  which  was 
attributed  to  Herod  in  the  extermination 
of  the  innocents ; and  the  sort  of  man  by 
whom  an  argument  of  this  sort  can  be  em- 
ployed, is  the  sort  of  man  who  would  have 
acted  as  Herod  did,  had  he  been  in  Herod’s 
place. 

But  think,  not  only  what  sort  of  man  he 
must  be  who  can  bring  himself  to  employ  such 
an  argument ; but  moreover,  what  sort  of 
men  they  must  be  to  whom  he  can  venture 
to  propo.se  it  — on  whom  he  can  expect  it  to 
make  any  impression,  but  such  a one  as  will 
be  disgraceful  to  himself.  “ Such  drivellers,” 
says  he  to  them  in  effect,  “ such  drivellers 
are  you,  so  sure  of  being  imposed  upon  by 
any  one  that  will  attempt  it,  that  you  know 
not  the  distinction  between  good  and  bad ; 
and  when,  at  the  suggestion  of  this  or  that 
man,  you  have  adopted  any  one  measure,  good 
or  bad,  let  but  that  same  man  propose  any 
number  of  other  measures,  whatever  be  their 
character,  ye  are  such  idiots  and  fools,  that 
without  looking  at  them  yourselves,  or  vouch- 
safing to  learn  their  character  from  others, 
you  will  adopt  them  in  a lump.”  Such  is  the 
compliment  wrapt  up  in  this  sort  of  argu- 
ment. 

CHAPTER  IV. 

OFFICIAL  malefactor’s  SCREEN 

(ad  meHim.) 

“ Attack  us,  you  attack  Government.” 

Exposition The  fallacy  here  in  question 

is  employed  almost  fis  often  as,  in  speaking 
of  the  persons  by  whom,  or  of  the  system  on 
which,  the  business  of  the  government  is  con- 
ducted, any  ex{)ressions  importing  condem- 
nation or  censure  are  uttered.  The  fallacy 
consists  in  affecting  to  consider  such  condem- 
nation or  censure  as  being,  if  not  in  design. 
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at  least  in  tendency,  pregnant  with  mischief 
to  government  itself : — “ Oppose  us,  you 
oppose  government;”  “Disgrace  ns,  you  dis- 
grace government “ Bring  us  into  con- 
tempt, you  bring  government  into  contempt; 
and  anarchy  and  civil  war  are  the  immediate 
consequences.”  Such  arc  the  forms  it  as- 
sumes. 

Exposure Not  ill-grounded,  most  as- 

suredly, is  the  alleged  importance  of  this 
maxim : to  the  class  of  persons  by  or  for  whom 
it  is  employed,  it  must  be  admitted  to  be 
well  worth  whatsoever  pains  can  be  employed 
in  decking-  it  out  to  the  best  advantage. 

Let  but  this  notion  he  acceded  to,  all  per- 
sons now  partaking,  or  who  may  at  any  time 
be  likely  to  partake,  in  the  business  and  profit 
of  misrule,  must,  in  every  one  of  its  shapes, 
be  allowed  to  continue  so  to  do  witlioiit  dis- 
turbance : all  abuses,  as  well  future  as  pre- 
sent, must  continue  without  remedy.  The 
most  industrious  labourers  in  the  service  of 
mankind  will  experience  the  treatment  due 
to  those  to  whose  djs  'ecdal  or  selfish  nature 
the  happiness  of  man  is  an  object  of  aversion 
or  indifference.  Punishment,  or  at  least  dis- 
grace, will  be  the  reward  of  the  most  exalted 
virtue;  perpetual  honour,  as  well  as  power, 
the  reward  of  the  most  pernicious  vices.  Pu- 
nishment will  be,  and  so  by  English  libel-law 
it  is  at  this  day  — let  but  the  criminal  be  of 
n certain  rank  in  the  state,  and  the  mischief 
of  the  crime  upon  a scale  to  a certain  degree 
extensive  — punishment  will  be,  not  for  him 
who  commits  a crime,  but  for  him  who  com- 
plains of  it. 

So  long  as  the  conduct  of  the  business  of 
the  government  contains  anything  amiss  in  it 
1 — so  long  as  it  contains  in  it  anything  that 
could  be  made  better  — so  long,  in  a word, 
as  it  continues  short  of  a state  of  absolute 
perfection,  — there  will  be  no  other  mode  of 
bringing  it  nearer  to  perfection  — no  other 
means  of  clearing  it  of  the  most  mischievous 
abuses  with  which  government  can  be  de- 
filed, than  the  indication  of  such  points  of 
imperfection  as  at  the  time  being  exist,  or  are 
supposed  to  exist  in  it ; which  points  of  im- 
perfection will  always  be  referable  to  one  or 
other  of  two  beads : the  conduct  of  this  or 
that  one  of  the  individuals  by  whom  in  such 
4'r  such  a department  the  business  of  govern- 
S5f£nt  is  conducted  ; or  the  state  of  the  sys- 
tem of  administration  under  which  they  act. 
But  neither  in  the  system  in  question,  nor  in 
the  conduct  of  the  persons  in  question,  can 
any  imperfection  be  pointed  out,  but  that, 
as  towards  such  persons  or  such  system,  in 
proportion  to  the  apparent  importance  and 
extent  of  that  imperfection,  aversion  or  con- 
tempt must  in  a greater  or  less  degree  be 
produced. 

In  effect,  this  fallacy  is  but  a mode  of  inti- 
mating in  other  words,  that  no  abuse  ought 
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to  be  reformed  — that  nothing  ought  to  be 
uttered  in  relation  to  the  miscomliict  of  any 
person  in  office,  which  may  produce  any  sen- 
timent of  disapprobation. 

In  this  country  at  least,  few  if  any  persons 
aim  at  any  such  object  as  the  bringing  into 
contempt  any  of  those  offices  on  the  execu- 
tion of  which  the  maintenance  of  the  general 
security  depends; — any  such  office,  for  ex 
ample,  as  that  of  king,  member  of  parliament, 
or  judge.  As  to  the  person  of  the  king,  if  tlie 
maxim,  “ The  king  can  do  no  wrong,”  he 
admitted  in  both  its  senses,  there  can  be  no 
need  of  imputing  blame  to  him,  unless  in  the 
way  of  defence  against  the  imprudence  or  the 
improbity  of  those  wdio,  by  groundless  or  ex- 
aggerated eulogiuins  on  the  personal  ebarac- 
ter  of  the  individual  monarch  on  the  throne, 
seek  to  extend  his  power,  and  to  screen  from 
censure  or  scrutiny  the  misconduct  of  his 
agents. 

But  in  the  instance  of  any  other  office,  to 
reprobate  everything  the  tendency  of  which 
is  to  expose  the  ollicer  to  hatred  or  contempt, 
is  to  reprobate  everything  that  can  be  said  or 
done,  either  in  the  way  of  complaint  against 
past,  or  for  the  purpose  of  preventing  future 
transgressions  ;— to  reprobate  everything  the 
tendency  of  which  is  to  expose  the  oliice  to 
hatred  or  contempt,  is  to  reprobate  every- 
thing that  can  be  said  or  done  towards  point- 
ing out  the  demand  for  reform,  how  needful 
soever,  in  the  constitution  of  the  office. 

If  in  tl)C  constitution  of  the  office,  in  re- 
spect of  mode  of  appointment,  mode  of  remu- 
neration, &c.,  there  be  anything  that  tends 
to  give  all  persons  [daced  in  it  an  interest 
acting  in  opposition  to  official  duty,  or  to 
give  an  increased  facility  to  the  effective  pur- 
suit of  any  such  sinister  interest,  everything 
that  tends  to  bring  to  view  such  sinister  in- 
terest, or  such  facility,  contributes,  it  may 
be  said,  to  bring  the  office  itself  into  con- 
tempt. 

That  under  the  existing  system  of  judica- 
ture, so  far  as  concerns  its  higher  seats,  the 
interest  of  the  judge  is,  throughout  the  whole 
field  of  his  jurisdiction,  in  a state  of  constant 
and  diametrical  opposition  to  the  line  of  his 
duty;  — that  it  is  his  interest  to  maintain  un- 
diminished, and  as  far  as  possible  to  increase, 
every  evil  opposite  to  the  ends  of  justice,  viz. 
uncertainty,  delay,  vexation  and  expense ; — 
that  the  giving  birth  to  these  evils  has  at  all 
times  been  more  or  less  an  object  with  every 
judge  (the  present  ones  excepted,  of  whom 
we  say  nothing)  that  ever  sat  on  a West- 
minster-Hall  bench; — and  that,  under  the 
present  constitution  of  the  office,  it  were 
weakness  to  expect  at  the  hands  of  a judge 
anything  better;  — whilst,  that  of  the  above- 
mentioned  evils,  the  load  which  is  actually 
endured  by  the  people  of  this  country,  is,  as 
to  a very  small  part  only,  the  natural  and  un- 
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avoidable  lot  of  luiman  nature  ; — are  propo- 
sitions which  have  already  in  this  work  been 
>nade  plain  to  tleinonstralion,  and  in  the  be- 
lief of  which  the  writer  has  been  (;onlinned 
by  the  observations  of  nearly  sixty  years  — 
propositions,  of  the  truth  of  ^vhieh  he  is  no 
more  able  to  entertain  a doubt,  than  he  is  of 
his  own  existence. 

But  in  these  sentiments,  has  he  any  such 
wish  as  to  sec  enfeebled  and  exposed  to  eiTec- 
tual  resistance  the  authority  of  judges?  — of 
any  established  judicatory  ? — of  any  one  occu- 
pier of  any  such  judicial  seat  ? No  : the  most 
strenuous  defender  of  abuse  in  every  shape 
would  not  go  further  than  he  in  tvishes,  and 
upon  occasion  in  exertion,  for  its  support. 

For  preventing,  remedying,  or  checking 
transgression  on  the  part  of  the  members  of 
government,  or  preventing  their  management 
of  the  business  of  government  from  becoming 
completely  arbitrary,  the  nature  of  things  af- 
fords no  other  means  than  such,  the  tendency 
of  which,  as  far  as  they  go,  is  to  lower  either 
these  managing  hands,  or  the  system,  or  both, 
in  the  affection  and  estimation  of  the  people: 
which  effect,  when  produced  in  a high  degree, 
may  be  termed  bringing  them  into  hatred  and 
contempt. 

But  so  far  is  it  from  being  true  that  a man’s 
aversion  or  contempt  for  the  hands  by  which 
the  powers  of  government,  or  even  for  the 
system  under  which  they  are  exercised,  is  a 
proof  of  his  aversion  or  contempt  to\vards 
government  itself,  that,  even  in  proportion  to 
the  strength  of  that  aversion  or  contempt,  it 
is  a proof  of  the  opposite  affection.  What,  in 
consef|uence  of  such  contempt  or  aversion,  he 
wishes  for,  is,  not  thattliere  be  no  hands  at  all 
to  exercise  these  powers,  but  that  the  bands 
may  be  better  regulated  ; — not  that  those 
powers  should  not  be  exercised  at  all,  but  that 
tiiey  sliould  ho  better  exercised ; — not  that, 
in  the  exercise  of  them,  no  rules  at  all  should 
be  pursued,  but  that  the  rules  by  which  they 
arc  exercised  should  be  a better  set  of  rules. 

All  government  is  a trust — every  branch 
of  government  is  a trust,  and  immemorially 
acknowledged  so  to  be : it  is  only  by  the 
magnitude  of  the  scale,  that  public  differ  from 
private  trusts. 

I complain  of  the  conduct  of  a person  in 
the  character  of  guardian  — as  domestic  guar- 
dian, having  the  care  of  a minor  or  insane  [)er- 
son.  In  so  doing,  do  I say  that  guardianship 
it  rt  bad  institution  ? Does  it  erilei  into  the 
head  of  any  one  to  suspect  me  of  so  doing? 

I complain  of  an  individual  in  the  character 
of  a commercial  agent,  or  assignee  of  the  ef- 
fects of  an  insolvent.  In  so  doing,  do  I say 
that  commercial  agency  is  a bad  thing? — that 
the  practice  of  vesting  in  the  hands  of  trus- 
tees or  assignees  the  clfects  of  an  insolvent, 
for  the  purpose  of  their  being  divided  among  > 
hi.s  creditors,  is  a bad  practice  ? Docs  any  such  j 


conceit  ever  enter  into  the  head  of  man,  as 
that  of  suspecting  me  of  so  doing? 

I complain  of  an  imperfection  in  the  state 
of  the  law  relative  to  guardianship.  In  stating 
this  supposed  imperfection  in  the  state  of  the 
law  itself,  do  I say  that  there  ought  to  be  no 
law  on  the  subject?  — that  no  human  being 
ought  to  have  any  such  power  as  that  of  guar- 
dian over  the  person  of  any  other?  Docs  it 
ever  enter  into  the  head  of  any  human  being 
to  su.spect  me  so  miicli  as  of  entertaining  any 
siicli  persuasion,  not  to  speak  of  endeavouring 
to  cause  others  to  entertain  it? 

Nothing  can  be  more  groundless  than  to 
suppose  that  the  disposition  to  pay  obedience 
to  the  laws  by  wbieb  security  in  respect  of 
person,  property,  reputation,  and  condition 
in  life,  is  atfoi  ded,  is  influenced  by  any  such 
consideration  as  that  of  the  fitness  of  the  se- 
veral fimetionaries  for  their  respective  trusts, 
or  even  so  much  as  by  the  fitness  of  the  .m  s- 
tem  of  regulations  and  customs  under  which 
they  act. 

The  chief  occasions  in  which  obedience  on 
the  part  of  a member  of  the  community,  in  his 
character  of  subject,  is  called  upon  to  mani- 
fest itself,  are  the  habitual  payment  of  taxes, 
and  submission  to  the  orders  of  courts  of  jus- 
tice: the  one  an  habitual  practice,  the  other 
aii  occasional  and  eventual  one.  But  in  nei- 
ther instance  in  the  dispo.sition  to  obedience, 
is  any  variation  produced  by  any  increase  or 
diminution  in  the  good  or  ill  opinion  enter- 
tained in  relation  to  the  oflicial  persons  by 
whom  the  business  of  those  departments  is 
respectively  carried  on,  or  even  in  relation 
to  the  goodness  of  the  systems  under  which 
they  act. 

Were  the  business  of  government  carried 
on  ever  so  much  worse  than  it  is,  still  it  is 
from  the  power  of  government  in  its  several 
branches,  that  each  man  reccive.s  whatsoever 
protection  he  enjoys,  either  against  foreign  or 
domestic  adversaries.  It  is  therefore  by  his 
regard  tor  his  own  security,  and  not  by  his 
respect  cither  for  the  persons  by  whom,  or  the 
system  according  to  which,  those  powers  are 
exercised,  that  his  wish  to  see  obedience  paid 
to  them  by  others,  and  Iiis  dispo-ition  to  pay 
obedience  to  them  himself,  arc  produced. 

Were  it  even  liis  wish  to  withhold  from 
them  hi,s  own  obedience,  that  wish  cannot 
but  be  altogctber  inetiectual,  unless  and  until 
be  sball  sec  others  in  sulllcieiit  mnnher  dis- 
posed and  prepared  to  withhold  each  of  them 
ins  own  obedience  — a state  of  things  nhieh 
can  only  arise  fiom  a common  sense  of  over- 
whelniiiig  misery,  and  not  from  (he  mere  ut- 
terance of  complaint,  'i’here  is  no  freedom 
of  the  press,  no  t>owcr  to  complain,  in  1 nr- 
key ; jet  of  all  eoniiti'ies  it  is  that  in  which 
revolts  and  revolutions  are  the  most  frequent 
and  tlie  most  violent. 

Here  and  there  a man  of  strong  appetites. 
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weak  understanding  and  stout  heart  excepted, 
it  might  be  aftirined  with  confidence  that  tlie 
most  indigent  and  most  ignorant  would  not 
be  foolish  enough  to  wish  to  see  a complete 
dissolution  of  the  bonds  of  government.  In 
such  a state  of  things,  whatsoever  he  might 
expect  to  grasp  for  the  moment,  he  would 
have  no  assured  hope  of  keeping.  Were  he 
ever  so  strong,  his  strength,  he  could  not  but 
see,  would  avail  him  nothing  against  a mo- 
mentarily confederated  multitude;  nor  in  one 
part  of  his  field,  against  a swifter  individual 
ravaging  the  opposite  part;  nor  during  sleep, 
against  the  weakest  and  most  sluggish : and 
for  the  purpose  of  securing  himself  against 
such  continually-impending  disasters,  let  him 
suppose  himself  entered  into  an  association 
with  others-for  mutual  security,  — he  would 
then  suppose  himself  living  again  under  a sort 
of  government. 

Even  the  comparatively  few  who,  for  a 
source  of  subsistence,  prefer  depredation  to 
honest  industry,  are  not  less  dependent  for 
their  wretched  and  ever  palpitating  existence 
than  the  honest  and  industrious  are  for  theirs, 
on  that  general  security  to  which  their  prac- 
tice creates  exceptions.  Be  the  momentary 
object  of  his  rapacity  what  it  may,  what  no 
one  of  them  could  avoid  having  a more  or  less 
distinct  conception  of,  is,  that  it  could  not 
exist  for  him  further  than  it  is  secured  against 
others. 

So  far  is  it  from  being  true,  that  no  go- 
vernment can  exist  consistently  with  such 
exposure,  no  good  government  can  exist 
■without  it. 

Unless  by  open  and  lawless  violence,  by  no 
other  means  than  lowering  in  the  estimation 
of  the  people  the  hands  by  which  the  powers 
of  government  are  exercised,  if  the  cause  of 
the  mischief  consist  in  the  unfitness  of  the 
hands  — or  the  system  of  management  under 
which  they  act,  if  the  cause  of  the  mischief 
lie  ill  the  system  — be  the  hands  ever  so  un- 
fit, or  the  sy.stem  ever  so  ill-constructed,  — 
can  there  be  any  hope  or  chance  of  beneficial 
change. 

There  being  no  sufficient  reason  for  as- 
cribing even  to  the  worst-disposed  any  wish 
so  foolish  as  that  of  seeing  the  bonds  of  go- 
vernment dissolved,  nor  on  the  part  of  the 
best-disposed  any  possibility  of  contributing 
to  produce  change,  either  in  any  ruling  hands 
deemed  by  them  unfit  for  their  trust,  or  of 
the  system  deemed  by  them  ill  adapted  to 
those  which  are  or  ought  to  be  its  ends,  other- 
wise than  by  respectively  bringing  into  general 
disesteem  these  objects  of  their  disapproba- 
tion,— there  cannot  be  a more  unfounded  im- 
putation, or  viler  artifice  if  it  be  artifice,  or 
grosser  error  if  it  be  error,  than  that  which 
infers  from  the  disposition,  or  even  the  endea- 
vour to  lessen  in  the  estimation  of  the  people 
the  existing  rulers,  or  the  existing  system, 


any  such  wish  as  that  of  seeing  the  hands  of 
government  dissolved. 

In  producing  a local  or  temporaty  debility 
in  the  action  of  the  powers  of  the  natural 
body,  in  many  cases,  the  honest  and  skilful 
physician  beholds  the  only  means  of  cure:  and 
from  the  act  of  the  physician  who  prescribes 
an  evacuant  or  a sedative,  it  would  be  as 
reasonable  to  infer  a wish  to  see  the  patient 
perish,  as  from  the  act  of  a statesman,  whose 
endeavours  are  employed  in  lowering  the  re- 
putation of  the  official  hands  in  whom,  or  the 
system  of  management  in  which,  he  beholds 
the  cause  of  what  appears  to  him  amiss,  — to 
infer  a wish  to  see  the  whole  frame  of  govern- 
ment either  destroyed  or  rendered  worse. 

In  so  far  as  a man’s  feeling  and  conduct  are 
influenced  and  determined  by  what  is  called 
public  opinion,  by  the  force  of  the  popular  or 
moral  sanction,  and  that  opinion  runs  in  con- 
formity with  the  dictates  of  the  principles  of 
general  utility,  — in  proportion  to  the  value 
set  upon  reputation,  and  the  degree  of  respect 
entertained  for  the  community  at  large,  his 
conduct  will  be  the  better,  the  more  com- 
pletely the  quantity  of  respect  he  enjoys  is 
dependent  upon  the  goodness  of  his  behaviour: 
it  will  be  the  worse,  the  more  completely  the 
quantity  of  respect  he  is  sure  of  enjoying  is 
independent  of  it. 

Thus,  whatsoever  portion  of  respect  the 
people  at  large  are  in  the  habit  of  bestowing 
upon  the  individual  by  whom,  on  any  given 
occasion,  the  office  in  question  is  filled,  this 
portion  of  respect  may,  so  long  as  the  habit 
continues,  be  said  to  be  attached  to  the  office, 
just  as  any  portion  of  the  emolument  is,  which 
happens  to  be  attached  to  the  office. 

But  as  it  is  with  emolument,  so  is  it  with 
respect.  The  greater  the  quantity  of  it  a man 
is  likely  to  receive  independently  of  his  good 
behaviour,  the  less  good,  in  so  far  as  depends 
upon  the  degree  of  influence  with  which  the 
love  of  reputation  acts  upon  his  mind,  is  his 
behaviour  likely  to  be. 

If  this  be  true,  it  is  in  so  far  the  interest 
of  the  public,  that  that  portion  of  respect, 
which  along  with  the  salary  is  habitually 
attached  to  the  office,  should  be  as  small  as 
possible. 

If,  indeed,  the  notion  which  it  is  the  object 
of  the  fallacy  in  question  to  inculcate  were 
true,  viz.  that  the  stability  of  the  government, 
or  its  existence  at  each  given  point  of  time, 
depends  upon  the  degree  of  respect  bestowed 
upon  the  several  individuals  by  whom  at  that 
point  of  time  its  powers  are  exercised, — if 
this  were  true,  it  would  not  be  the  interest 
of  the  public  that  the  portion  of  respect  ha- 
bitually attached  to  the  office,  and  recei  ved 
by  the  official  person  independently  of  his 
good  behaviour  in  it,  should  be  as  small  as 
possible.  But  in  how  great  a degree  this  no« 
tion  is  wroneous,  has  been  shown  already 
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But  while  it  is  the  interest  of  the  public, 
that  in  the  instance  of  each  trustee  of  the 
public,  the  remuneration  received  by  him  in 
the  shape  of  respect  should  be  as  completely 
dependent  as  possible  upon  the  goodness  of 
his  behaviour  in  the  execution  of  his  trust, 
it  is  the  interest  of  the  trustee  himself  that, 
as  in  every  other  shape,  so  in  the  shape  of  re- 
spect, whatsoever  portion  of  the  good  things 
of  this  world  he  receives,  on  whatever  score, 
whether  on  the  score  of  remuneration  or  any 
other,  should  be  as  great  as  possible ; since 
by  good  behaviour,  neither  respect  nor  any- 
thing else  can  be  always  earned  by  him  but 
by  sacrifices  in  some  shape  or  other,  and  in 
particular  in  the  shape  of  ease. 

Whatsoever,  therefore,  be  the  official  si- 
tuation which  the  official  person  in  question 
occupies,  it  is  his  interest  that  the  quantity 
of  respect  habitually  attached  to  it  be  as  great, 
and  at  the  same  time  as  securely  attached  to 
it,  as  possible. 

And  in  the  point  of  view  from  which  he 
is  by  his  personal  and  sinister  interest  led  to 
consider  the  subject,  the  point  of  perfection 
in  this  line  will  not  be  attained  until  the  quan- 
tity of  respect  he  receives,  in  consequence  of 
the  possession  he  has  of  the  office,  be  at  all 
times  as  great  as  the  nature  of  the  office  ad- 
mits— at  all  times  as  completely  indepen- 
dent of  the  goodness  of  his  behaviour  in  his 
office  as  possible  — as  great,  in  the  event  of 
his  making  the  worst  and  least  good  use,  as 
in  that  of  his  making  the  best  and  the  least 
bad  use,  of  the  powers  belonging  to  it. 

Such  being  his  interest,  whatsoever  be  his 
official  situation,  if,  as  is  the  case  of  most,  if 
not  all  official  situations,  it  be  of  such  a na- 
ture as  to  have  power  in  any  shape  attached 
to  it,  his  endeavour  and  study  will  be  so  to 
order  matters  as  to  cause  to  be  attached  to 
it  as  above,  and  by  all  means  possible,  the 
greatest  [)ortion  of  respect  possible. 

To  this  purpose,  amongst  others,  will  be 
directed  whatsoever  inlluence  his  will  can  be 
made  to  act  with  on  other  wills,  and  what- 
soever inlluence  his  understanding  can  be 
made  to  exert  over  other  understandings. 

If,  for  example,  his  situation  be  that  of  a 
judge,  — by  the  influence  of  will  on  will,  it 
will  seldom  in  any  considerable  degree  be  in 
his  power  to  compel  men  by  force  to  bestow 
Tip(jii  him  the  sentiment  of  respect,  either  by 
itself,  or  in  any  considerable  degree  by  means 
of  any  e tcrnal  mark  or  token  of  it:  but  he 
may  restiain  men  from  saying  or  doing  any 
of  those  things,  the  effect  of  which  would  be 
to  cause  otliers  to  bestow  upon  him  less  re- 
spect than  they  would  otherwise. 

If,  being  a judge  of  the  King’s  Bench,  any 
man  has  the  presumption  to  question  his 
fitness  for  such  hishigli  situation,  he  may  for 
BO  doing  punish  him  by  fine  and  imprisonment 
with  et  cceteras.  If  a Lord  Chancellor,  he 
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may  prosecute  him  before  a judge,  by  whom 
a disposition  to  attach  such  punishments  to 
such  offences  has  been  demonstrated  by  prac- 
tice. 

Thus  much  as  to  what  can,  and  what 
cannot  be  done,  towards  attaching  respect  to 
office,  by  the  influence  of  will  on  will. 

Wliat  may  be  done  by  the  influence  of 
understanding  on  understanding,  remains  to 
be  noticed.  Laying  out  of  the  question  that 
influence  which,  in  the  official  situation  in 
question,  is  exercised  over  the  understand- 
ings of  the  people  at  large,  indepetidently  of 
any  exertions  on  the  part  of  him  by  whom 
it  is  filled,  — that  which  on  his  part  requires 
exertion,  and  is  capable  of  being  exercised  by 
exertion,  consists  in  the  giving  utterance  and 
circulation  in  the  most  impressive  manner  to 
the  fallacy  in  question,  together  with  a few 
such  others  as  are  more  particularly  connected 
with  it. 

Upon  the  boldness  and  readiness  with  which 
the  hands  and  system  are  spoken  ill  of,  de- 
pends the  dilFerence  between  arbitrary  and 
limited  government  — between  a government 
in  which  the  great  body  of  the  people  have, 
and  one  in  which  they  have  not,  a share. 

In  respect  of  the  members  of  the  governing 
body,  undoubtedly  the  state  of  things  most 
to  he  desired  is,  that  the  only  occasion  on 
which  any  endeavours  should  be  employed  to 
lower  them  in  the  estimation  of  the  i)ublic 
should  be  those  in  which  inaptitude  in  some 
shape  or  other,  want  of  probity,  or  weakness 
of  judgment,  or  want  of  appropriate  talent, 
have  justly  been  imputable  to  them:  that  or. 
those  occasions  in  which  inaptitude  has  not 
in  any  of  those  shapes  been  justly  imputable, 
no  such  endeavour  should  ever  be  employed. 

Unfortunately,  the  state  of  things  hereby 
supposed  is  plainly  (need  it  be  said  ?)  an  im- 
possible one.  Admit  no  accusation,  you  may, 
and  you  will  exclude  all  unjust  ones:  admit 
just  ones,  you  must  admit  unjust  ones  along 
with  them  ; there  is  no  help  for  it.  One  of 
two  evils  being  necessary  to  be  chosen,  the 
question  is,  which  is  the  least  ? — to  admit 
all  such  imputations,  and  thereby  to  admit 
of  unjust  ones?  or  to  exclude  all  sueh  impu- 
tations, and  thereby  to  exclude  all  just  ones  ? 

I answer  without  difficulty,. — the  admission 
of  unjust  imputations  is,  beyond  comparison, 
the  le.ast  of  the  two  evils.  Exclude  all  unjust 
imputations,  and  with  them  all  just  ones,  — ■ 
the  only  check  by  which  the  career  of  dete- 
rioration can  be  stopped  being  thus  removed, 
both  haiida  and  system  will,  until  they  arrive 
at  the  extreme  of  despotism  and  misrule,  be 
conliiundly  growing  worse  and  worse;  the 
hands  themselves  will  grow  worse  and  worse, 
having  nothing  to  counteract  the  force  of  that 
separate  and  sinister  interest  to  the  action  of 
which  they  remain  constantly  exposed;  and 
the  system  itself  will  grow  worse  and  worse. 
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it  beinpf  all  along,  the  interest,  and,  b}'  the 
£iip|)Osition,  within  the  power,  of  the  Lands 
themselves  to  make  it  so. 

Admit  just  imputations,  though  along  with 
them  you  admit  unjust  ones,  — so  slight  is 
the  evil  as  scarcely  to  bear  that  name.  Along 
with  unjust  imputations,  are  not  defences  ad- 
mitted? In  respect  of  motives  and  of  means, 
have  not  the  defendants  in  this  case,  beyond 
all  comparison,  the  advantage  of  the  com- 
plainants ? 

As  fiir  as  concerns  motives,  in  the  instance 
of  every  person  included  in  the  attack  (and 
in  an  attack  made  upon  any  one  member  of 
the  government  as  such,  who  does  not  know 
how  apt  all  are  to  feel  themselves  included?) 
the  principle  of  self-preservation  is  stronger 
than  the  exciting  cause  productive  of  the  dis- 
position to  attack  can  be  in  any  instance. 

As  far  as  concerns  means  of  defence,  if  the 
person  against  whom  the  attack  is  principally 
levelled  wants  time  or  talent  to  defend  him- 
self, scarce  a particle  of  the  immense  mass  of 
the  matter  of  reward,  — n hich,  in  all  manner 
of  shapes,  for  the  purpose  of  carrying'  on  the 
ordinary  business  of  government,  lies  con- 
stantly at  the  disposal  of  the  members  of  the 
government, — but  is  applicable,  even  without 
any  sei)arate  expense,  to  the  extraordinary 
purpose  of  engaging  dei'ending  advocates. 

Let  it  not  be  said  — “ This  is  a persecu- 
tion to  which  an  honourable  man  ought  not 
to  be  exposed  — a |)crsecution  which,  though 
to  some  honourable  men  it  may  be  tolerable, 
will  to  others  be  intolerable  — intolerable  to 
such  a degree  as  to  deprive  the  public  of  the 
beneiit  of  their  services.” 

A notion  to  any  such  effect  will  scarcely 
be  advanced  with  a grave  face.  That  censure 
is  the  tax  imposed  by  nature  upon  eminence, 
is  the  A B C of  common  place.  Who  is  there 
to  whom  it  can  be  a doubt  that  exposure  to 
such  irn|)utations  is  among  the  inevitable  ap- 
pendages of  office  ? If  it  were  an  ollice  which 
in  no  shape  wdiatever  had  any  adeipiate  al- 
lowance of  the  matter  of  reward  annexed  to 
it — if  it  were  a situation  into  which  men 
were  pressed  — the  observation  would  have 
some  better  ground  ; but  in  the  class  of  office 
here  in  question,  exists  there  any  such  ? 

A self-contradiction  is  involved  in  the 
observation  itself.  The  subject,  of  which 
sensibility  thus  morbid  is  predicated,  is  an 
honourable  man  : but  to  an  honourable  man, 
to  any  man  to  whom  the  attribute  honour- 
able can  with  truth  and  justice  be  applied, 
such  sensibility  cannot  be  attributed.  The 
man  who  will  not  accept  an  office  but  upon 
condition  that  his  conduct  in  it  shall  remain 
exempt  from  all  imputation,  intends  not  that 
his  conduct  shall  be  what  it  ought  to  be  ; — 
the  man  to  whom  the  idea  of  being  subject 
to  those  imputations,  to  which  he  sees  the 
best  are  exposed,  is  intolerable, — is  in  his 
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heart  a tyrant  — and,  fo  become  so  in  prac- 
tice, wants  nothing  but  to  be  seated  on  one 
of  those  thrones,  or  on  one  of  those  benches, 
in  which,  by  the  appearance  of  chains  made 
for  show  and  not  for  use,  a man  is  enabled, 
with  the  greater  dignity  as  well  as  safety,  to 
act  the  part  of  the  tyrant,  and  glut  hiiuself 
with  vengeance. 

To  a man  who,  in  the  civil  line  of  office, 
accepts  a commission,  it  is  not  less  evident 
that  by  so  doing  he  exposes  himself  to  impu- 
tations, some  of  which  may  happen  to  be  un- 
just, than  to  a man  in  the  military  line  it  is 
evident,  that  by  acceptance  of  a commi^-ion 
in  that  line  he  exposes  himself  to  be  shot  at  : 
and  of  a military  office,  with  about  equal 
truth  might  it  be  said,  that  an  honourable 
man  will  not  accept  it  on  such  condition,  as 
of  a civil  office,  that  an  honourable  man  will 
not  accept  it  if  his  conduct  is  to  stand  ex- 
posed to  such  imputations. 

In  such  circumstances,  it  is  not  easy  to  see 
how  it  should  happen  to  a public  man  to  la- 
bour at  the  long-run  under  an  imputation  that 
is  not  just.  In  so  far  as  any  such  incident 
does  take  place,  evil  does  in  truth  take  place : 
but  even  in  this  case,  the  evil  will  not  be 
unaccompanied  with  concomitant  good,  ope- 
rating in  compensation  for  it.  On  the  part  of 
men  in  office,  it  contributes  to  keep  up  the 
habit  of  considering  their  conduct  as  exposed 
to  scrutiny  — to  keep  up  in  their  minds  that 
sense  of  responsibility  on  which  goodness  of 
conduct  depends,  in  which  good  behaviour 
linds  its  chief  security. 

On  the  part  of  the  people  at  large,  it  serves 
to  keep  alive  the  expectation  of  witnessing 
such  attacks,  — the  habit  of  looking  out  for 
them  ; and,  when  any  such  attack  does  come, 
it  prevents  the  idea  of  hardship  which  is  apt 
to  attach  upon  any  infliction,  how  ncccs^-iry 
soever,  of  which  it  can  be  said  that  it  is 
nnprccedcnted  or  even  rare;  and  hinders  the 
puidic  mind  from  being  set  against  the  at- 
tack, and  him  who  finds  exertion  and  courage 
enough  to  make  it. 

When,  in  support  of  such  imputations,  fidse 
facts  are  alleged,  the  act  of  him  by  whom  such 
false  allegations  are  made,  not  only  ought  to 
be  regarded  as  pernicious,  but  ought  to  be, 
and  is,  consistently  with  justice  and  utility, 
punishable  — punishable  even  when  advanced 
through  temerity,  without  consciousness  of 
the  falsity,  and  more  so  when  accompanied 
with  such  dishonest  consciousness. 

But  by  a sort  of  law,  of  which  the  protec- 
tion of  high-seated  official  delinquency  is  at 
least  the  effect,  not  to  say  the  object,  a dis- 
tinction  thus  obvious  as  well  as  important 
has  been  carefully  overlooked : and  when- 
ever, to  the  prejudice  of  the  reputation  of  a 
man,  especially  if  be  be  a man  in  office,  a fact 
which  has  with  more  or  less  conlideiice  been 
asserted  or  insinuated,  turns  out  to  be  false, 
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the  existence  of  dishonest  consciousness,  whe- 
ther really  existing-  or  not,  is  assumed. 

In  so  tar  as  public  men,  trustees  and  agents 
for  the  people  in  possession  or  expectancy,  are 
the  objects,  a general  propensity  to  scrutinize 
into  their  conduct,  and  thereby  to  cast  impu- 
tations on  it  at  the  Iiazard  of  their  being  more 
or  less  unmerited,  is  a useful  propensity  — it 
is  conducive  to  good  behaviour  on  their  part; 
and  for  tlie  opposite  and  corresponding  reason, 
the  habit  of  general  laudation  — laudatioji 
without  specific  grounds — is  a mischievous 
propensity,  being  conducive  to  ill  behaviour 
on  their  part. 

Render  all  such  endeavours  hopeless,  you 
take  from  a bad  state  of  things  all  chance  of 
being  better : allow  to  all  such  cndeavmurs 
the  freest  range,  you  do  no  injury  to  the  best 
state  of  things  imaginable. 

Whatsoever  facilities  the  adversaries  of  the 
existing  state  of  things  have  for  lowering  it 
in  the  estimation  of  the  people,  equal  tiicili- 
}ies  at  least,  if  not  greater,  have  its  friends 
and  supporters  for  keeping  and  raising  it  up. 

Under  the  English  constitution,  at  any  rate, 
the  most  strenuous  defenders  of  the  existing 
set  of  managing  hands,  as  well  ns  of  the  ex- 
isting system  of  management,  are  not  back- 
ward in  representing  an  opposition  as  being 
no  less  necessary  a power  among  tlie  springs 
of  government  than  the  regulator  in  a watch.* 
But  in  what  way  is  it  that  op[iosition,  be  it 
what  it  may,  ever  acts,  or  ever  can  act,  but  by 
endeavouring  to  lower  either  the  managing 
hands,  or,  in  this  or  that  part  of  it,  the  sys- 
tem of  management,  in  the  estimation  of  tlie 
people?  And  from  a watchmaker's  putting  a 
regulating  spring  into  the  watch  he  is  making, 
it  would  be  just  as  l easonable  and  fair  to  in- 
fer that  his  meaning  is  to  destroy  the  watch, 
as  from  the  circumstance  of  a man  seeking, 
in  this  or  that  instance,  to  low’er  in  the  esti- 
mation of  the  tieople  the  managing  hands,  or 
this  or  that  part  of  the  system  of  management, 
to  infer  a desire  on  his  part  to  destroy  the 
government. 

Under  the  English  constitution  at  least, 
not  only  in  point  of  fact,  is  the  disposition 
to  pay  that  obedience  by  which  the  power  of 
government  is  constituted,  and  on  which  the 
existence  of  it  depends,  independent  of  all 
esteem  for  the  hands  by  which  this  power  is 
exercised,  unaffected  by  any  dis-esteem  for 
this  or  that  part  of  the  system  of  manage- 
ment according  to  which  it  is  executed;  but, 
under  such  a constitution  at  least,  the  more 
complete  this  independence,  the  better  for  the 
stability  and  prosperity  of  the  state.  Being  as 
it  is,  it  sulTices  for  carrying  on  at  all  times 
the  business  of  government ; viz.  upon  tliat 
footing  in  point  of  skill  and  prosperity  which 
is  consistent  with  tlie  aptitude,  probity,  and 
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intelligence  of  the  managing  hands,  and  the 
goodness  of  the  system  of  management  under 
which  they  act : but  if  on  each  occasion  it  de- 
pended on  the  degree  of  estimation  in  which 
the  conduct  and  character  of  the  managing 
hands,  and  the  structure  of  the  system  of 
management  under  w'hicli  they  act,  happened 
at  that  time  to  be  held  by  the  majority  of  the 
people,  this  power  would  be  seen  strong,  and 
perhaps  too  strong,  at  one  time ; W'eak  to  any 
degree  of  weakness  — insufficient  to  any  de- 
gree of  insufficiency  — at  another. 

Among  the  peculiar  excellencies  of  the  Eng- 
lish constitution,  one  is,  that  tlie  existence  of 
the  government,  and  even  the  good  conduct 
of  it,  depends  in  a less  degree  than  under  any 
other  monarchy  upon  the  personal  qualifica- 
tions of  the  chief  ruler,  and  upon  the  place 
he  occupies  in  the  estimation  of  the  people. 
Conceive  the  cliaracter  of  the  chief  ruler 
perfect  to  a certain  degree  of  perfection,  all 
checks  upon  liis  power  w'oiild  be  a nuisance. 
Oil  the  other  hand,  under  a constitution  of  go- 
vernment into  wliicli  checks  upon  that  power 
are  admitted,  the  stronger  and  more  efficient 
those  checks,  the  worse  the  personal  character 
of  the  chief  ruler  may  be,  and  the  business  of 
government  still  go  on  without  any  fatal  dis- 
turbance. 

On  recent  occasions,  as  if  the  endeavour 
bad  licen  new  and  altogether  anomalous  to  tlie 
constitution,  great  were  the  outcries  against 
the  audacity  of  those  parliamentary  electms 
and  other  members  of  the  community,  wlio, 
in  the  character  of  petitioners,  were  using 
their  endeavours  to  lower  tlie  House  of  Com- 
mons in  the  estimation  of  the  people,  or,  iii 
stionger  terms,  to  bring  it  and  its  authority 
into  contempt.  That  by  the  individuals  in 
question,  an  endeavour  of  this  iiature  should 
be  regarded  as  a cause  of  personal  iiicoiivc- 
nieiicc,  and,  as  sucli,  be  resisted,  is  iiatiii-al 
enough  ; but  as  to  its  being,  on  the  part  of 
the  authors  of  those  exertions,  blameable  — 
or,  on  the  part  of  the  corislitiitioii,  dangerous 
— surely  no  further  observation  need  here  lie 
added. 

But  what  was  complained  of  as  an  abuse, 
was  the  existence  oftliat  state  of  things  — of 
that  system  of  management,  under  wliicli,  in 
a number  sufficient  on  ordinaiy  occasions  to 
constitute  or  secure  a majority,  the  members 
of  that  governing  body  have  a sinister  inte- 
rest separate  from  and  opposite  to  that  of  the 
people  for  whom  they  profess  to  serve  : that 
being  independent  as  towards  those  to  wlioin 
tliey  ought  to  be  dependent,  as  to  those 
whom  it  is  their  duty  to  coutroul,aiuI  towards 
whom  they  ought  to  be  independent  they 
are  dependent;  and  that  by  means  by  which, 
though  altogether  out  of  the  reach  of  punish- 
ment, the  dependence  is  rendered  beyond 
comparison  more  constant  and  effectual  tlian 
it  would  be  by  acts  of  punishable  bribery. 


* More’s  Obscrvatiuiia,  pp.  77>7b- 
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In  this  state  of  things,  if  any  alteration 
in  it  be  desirable,  it  is  impossible  that  such 
alteration  should  be  brought  about  by  other 
means  than  lowering  in  the  estimation  of 
the  people,  not  only  the  system  itself,  but 
all  tliose  who  act  willingly  under  it,  and  use 
their  endeavours  to  uphold  it. 

Without  this  means,  and  by  any  other 
means,  bow  is  it  that  by  possibility  any  such 
change  should  be  produced?  Supposing  them 
assured  of  possessing,  in  the  event  of  a re- 
fusal of  all  such  change,  as  high  a place  in 
the  estimation  of  the  people  as  they  hold  at 
present,  anything  done  by  them  in  further- 
ance of  such  a change  would  be  an  effect  with- 
out a cause.  In  their  personal  capacities, 
they  have  all,  or  most  of  them,  little  to  gain, 
while  they  have  much  to  lose,  by  any  pro- 
posed change. 

True,  it  may  be  said,  — to  be  remedied,  an 
.inperfection,  be  it  what  it  may,  must  be 
pointed  out.  But  what  we  complain  of  as 
dangerous  to  government  is,  not  the  indica- 
tion of  such  imperfections,  with  their  sup- 
posed remedies,  but  the  mode  in  which  they 
we  apt  to  be  pointed  out — the  heat,  the  vio- 
.«erjce,  with  which  such  indication  is  accom- 
panied. This  we  object  to,  not  merely  as 
dishonest,  but  as  unwise,  — as  tending  to  ir- 
ritate the  vei  y persons  at  whose  bands  the 
femeuv  tlms  pleaded  for  is  sought. 

I’o  tnis,  the  answer  is  as  follows:  — 

1 . Whatsoever  may  be  the  terms  most  de- 
corous, and,  upon  the  supposition,  the  best 
adapted  to  the  obtaining  of  the  relief  desired, 
it  is  not  possible  to  comprise  them  in  any 
sTtch  scheme  of  description  as  will  enable  a 
man  to  satisfy  himself  beforehand  what  terms 
will  be  considered  exposed  to,  tvhat  exempt 
from,  censure. 

2.  The  cause  of  irritation  is  not  so  pro- 
perly in  the  terms  of  the  application,  as  in 
the  substance  and  nature  of  the  application 
itself ; so  that  the  greatest  irritation  would 
be  produced  by  that  mode  of  applicfition, 
whichever  it  were,  that  appeared  most  likely 
to  produce  the  effect  in  question  — the  effect 
the  production  of  which  is  on  the  one  part 
•n  object  of  desire,  on  the  other  of  aversion  ; 
the  least  irritation  by  that  which,  in  what- 
ever terms  couched,  afforded  the  fairest  pre- 
tence for  non-compliance. 

•3.  The  imperfection  in  question  being,  by 
the  supposition,  one  of  a public  nature,  the 
advantages  of  which  are  enjoyed  by  a few, 
while  the  interest  which  the  many,  each  ta- 
ken individually,  have  in  the  removal  of  the 
imperfection  is  commonly  comparatively  small 
and  remote,  no  little  difficulty  is  commonly 
experienced  by  any  one  whose  endeavour  it 
should  be  to  persuade  the  many  to  collect 
tmongst  them  a degree  of  impressive  force 
•ufficient  to  operate  upon  the  ruling  powers 
iw  effect  On  the  part  of  the  many,  the 


natural  interest  being  in  each  case  commonly 
but  weak,  it  requires  to  bring  it  into  clFcc- 
tive  action  whatsoever  aids  can  be  affordel 
it.  Strong  arguments,  how  strong  soever, 
will  of  themselves  be  scarcely  sufficient;  for 
at  the  utmost  they  can  amount  to  no  more 
t«p\a  the  indication  of  that  interest,  which,  in 
the  case  of  the  greater'  part  of  the  many 
whose  force  it  is  necessary  to  bring  to  bear 
upon  the  point  in  question,  is  by  the  suppo- 
sition but  weak.  In  aid  of  the  ut  most  strength 
of  which  the  argument  is  susceptible,  strength 
of  expression  will  therefore  be  necessary,  or 
at  least  naturally  and  generally  regarded  as 
necessary,  and  as  such  employed.  But  in 
proportion  as  this  strength  of  expression  is 
employed,  the  mode  of  application  stands 
exposed  to  the  imputation  of  that  heat,  and 
violence,  and  acrimony,  the  use  of  which  it 
is  the  object  of  the  alleged  fallacy  to  pre- 
vent. 

4.  It  is  only  on  the  supposition  of  its  be- 
ing in  effect,  and  being  felt  to  be,  conducive, 
or  at  least  not  repugnant,  to  the  interest  of 
the  ruling  powers  addressed,  that  the  siiiqile 
statement  of  the  considerations  which,  in  the 
character  of  reasons,  prove  the  existence  of 
the  supposed  imperfection,  and,  if  a remedy 
be  proposed,  the  aptitude  of  the  proposed 
remedy,  can  with  reason  be  expected  to  ope- 
rate on  them  with  effect.  But  the  fact  is, 
that  on  the  part  of  those  ruling  powers,  this 
sort  of  repugnance,  in  a degree  more  or  less 
considerable,  is  no  other  than  what  on  every 
such  occasion  ought  in  reason  to  be  expected. 
If  the  imperfection  in  question  be  of  the  na- 
ture of  those  to  which  the  term  abuse  is  wont 
to  be  applied,  these  ruling  powers  have  some 
or  all  of  them,  by  the  supposition,  a special 
profit  arising  out  of  that  abuse  — a special  in- 
terest, consequently,  in  the  preservation  and 
defence  of  it.  Even  if  there  be  no  such  spe- 
cial interest,  there  exists  in  that  quarter  at 
all  times,  and  in  more  shapes  than  one,  a 
general  and  constant  interest  by  which  they 
arc  rendered  mutually  averse  to  applications 
of  that  nature.  In  the  first  place,  in  addition 
to  their  ordinary  labours,  they  find  them- 
selves called  upon  to  undertake  a course  of 
extraordinary  labour,  which  it  was  not  their 
design  to  undertake,  and  for  which  it  may 
happen  to  some  or  all  of  them  to  feel  them- 
selves but  indifferently  prepared  and  quali- 
fied; and  thus  the  application  itself  finds  it 
self  opposed  by  the  interest  of  their  case.  In 
the  next  place,  to  the  extent  of  the  task  thus 
imposed  upon  them,  they  find  the  business 
of  government  taken  out  of  their  bands. 
To  that  same  extent,  their  conduct  is  deter 
mined  by  a will  which  originated  not  among 
themselves;  and  if,  the  measure  being  carried 
into  effect,  the  promoters  of  it  would  obtain 
reputation,  respect,  and  affection,  — of  those 
rewards,  a share  more  or  less  considerable 
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falls  into  other  hands;  and  thus  the  applica- 
tion in  question  finds  an  opponent  in  the  in- 
terest of  their  pride. 

CHAPTER  V. 

accusation-scareu’s  device — (fl(Z  metum.') 

“ Infamy  must  attach  somewhere." 

Exposition.  — This  fallacy  consists  in  re- 
presenting the  imputation  of  purposed  ca- 
lumny as  necessarily  and  justly  attaching  upon 
him  who,  having  made  a charge  of  miscon- 
duct against  any  person  or  persons  possessed 
of  political  power  or  influence,  fails  of  pro- 
ducing evidence  sufficient  for  conviction. 

Its  manifest  object,  accordingly,  is,  as  far 
as  possible,  to  secure  impunity  to  crimes  and 
transgressions  in  every  shape,  on  the  part  of 
persons  so  situated  ; viz.  by  throwing  impe- 
diments in  the  way  of  accusation,  and  in  par- 
ticular, by  holding  out  to  the  eyes  of  those 
persons  who  have  in  view  the  undertaking 
the  functions  of  accusers,  in  case  of  failure, 
in  addition  to  disappointment,  the  prospect 
of  disgrace. 

Exposure.  — “ Infamy  must  .attach  some- 
where.” To  this  effect  was  a dictum  ascribed 
in  the  debates  to  the  Right  Honourable  George 
Canning,  on  the  occasion  of  the  inquiry  into 
the  conduct  of  the  Duke  of  York  in  his  office 
of  Commander-in-Chief. 

In  principle,  insinuation  to  this  effect  has 
an  unlimited  application;  it  a|)[)lies  not  only 
to  all  charges  against  persons  possessed  of 
political  power,  but,  with  more  or  less  force 
to  all  criminal  charges  in  form  of  law  ag.aiiist 
any  persons  whatsoever;  and  not  only  to  all 
charges  in  a prosecution  of  the  criminal  cast, 
but  to  the  litigants  on  both  sides  of  the  cause 
in  a case  of  a purely  non-penal,  or,  as  it  is 
called,  a civil  nature. 

If  taken  as  a general  proposition  applying 
to  .all  public  accusations,  nothing  can  be  more 
mischievous  as  well  as  fallacious.  Supposing 
the  charge  unfounded,  the  delivery  of  it  may 
have  been  accompanied  with  mula  Jides  (con- 
sciousness of  its  injustice,)  temeritij  oidy,  or 
it  m.ay  have  been  i)erfectly  blameless.  It  is 
in  the  first  case  alone  tliat  infamy  can  with 
propriety  attach  upon  him  who  brings  it  for- 
ward. A charge  really  groundless  may  have 
been  honestly  believed  to  he  well  founded ; 
I.  e.  believed  with  a sort  of  provisional  cre- 
dence, sufficient  for  the  purpose  of  engaging 
a man  to  do  his  part  towards  the  bringing 
about  an  investigation,  but  without  sufficient 
reasons.  Cut  a charge  may  be  perfectly 
groundless,  without  attaching  the  smallest 
particle  of  blame  upon  him  who  brings  it  for- 
ward. Suppose  him  to  have  heard  from  one 
or  more,  presenting  themselves  to  him  in  the 
character  of  percipient  witnesses,  a story, 
which  either  in  toto,  or  perhaps  only  in  cir- 


cumstances, though  in  circumstances  of  the 
most  material  importance,  should  prove  false 
and  mendacious,  — how  is  the  person  who 
hears  this,  and  acts  accordingly,  to  blame  ? 
What  s.agacitycan  enable  a man,  previously  to 
legal  investigation — a man  who  has  no  power 
that  can  enable  him  to  insure  correctness  or 
completeness  on  the  part  of  this  extra-judi- 
cial testimony — ^to  guard  against  deception  in 
sucli  a case  ? Mrs.  C.  states  to  the  accuser, 
that  the  Duke  of  York  knew  of  the  business ; 
stating  a conversation  as  having  passed  be- 
tween him  and  herself  on  the  occasion.  All 
this  (sup|)ose)  is  perfectly  false:  but  the  fal- 
sity of  it,  how  was  it  possible  for  one  in  the 
accuser’s  situation  to  be  apprised  of? 

The  tendency  of  this  fallacy  is,  by  intimi- 
dation to  prevent  all  true  charges  whatever 
from  being  made,  — to  secure  impunity  to 
delinquency  in  every  shape. 

But  the  conclusion,  that  because  the  dis- 
course of  a witness  is  false  in  one  particular, 
or  on  one  occasion,  it  must  therefore  be  false 
in  toto,  — in  particular,  that  because  it  is  false 
in  respect  of  some  fact  or  circumstance  spo- 
ken to  on  some  extra-judicial  occasion,  it  is 
therefore  not  credible  on  the  occasion  of  a 
judici.al  examination,  — is  a conclusion  quite 
unwarranted. 

If  this  argument  were  consistently  and 
uniformly  applied,  no  evidence  at  all  ought 
ever  to  be  received,  or  at  least  to  be  credited: 
for  where  was  ever  the  human  being,  of  full 
age,  by  whom  the  exact  line  of  truth  had  never 
been  in  any  instance  departed  from  in  the 
whole  course  of  his  life  ? 

The  fallacy  consists,  not  in  the  bringingto 
view,  as  lessening  the  credit  due  to  tlie  tes- 
timony of  the  witness,  this  or  that  instance 
of  falsehood,  as  indicated  by  inconsistency  or 
counter-evidence,  but  in  speaking  of  them  as 
conclusive,  and  as  warranting  the  turning  a 
deaf  car  to  everything  else  the  witness  has 
said,  or,  if  suffered,  might  have  said.  Utider 
the  pressure  of  some  strong  and  manifest 
falsehood-exciting  interest,  suppose  falsehood 
has  been  uttered  by  the  witness : be  it  so ; 
docs  it  follow  that  falsehood  will  on  every 
occasion  — will  on  the  particular  occasion  in 
question  — be  uttered  by  him  without  any 
such  excitement? 

Under  the  pressure  of  terror,  the  Apostle 
Peter,  when  questioned  whether  he  were  one 
of  the  adherents  of  Jesus,  who  at  that  time 
was  in  the  situation  of  a prisoner  just  arrested 
on  a capital  charge,  — denied  his  being  so; 
and  in  so  doing,  uttered  a wilful  falsehood  • 
and  this  falsehood  he  thrice  repeated  within  a 
short  time  : — does  it  follow  that  the  testi- 
mony of  the  Apostle  ought  not  on  any  occa- 
sion to  have  been  considered  as  capable  pf 
being  true  ? 

If  any  such  rule  were  consistently  pursued, 

I what  judge,  who  had  ever  acted  in  the  pro- 
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fession  of  an  advocate,  could  with  propriety 
be  received  in  the  character  of  a witness  ? 

Again,  with  respect  to  the  object  of  the 
charce,  so  far  from  receiving  less  countenance 
where  the  object  is  a public  than  where  he 
is  a priv’ate  man.  accusation,  whether  it  be  at 
the  bar  of  an  ollicial  judicatory  or  at  the  bar 
of  the  public  at  large,  ought  to  receive  be- 
yond comparison  more  countenance.  In  ease 
of  the  truth  of  the  accusation,  the  mischief 
is  greater the  demand  for  appropriate  cen- 

sure as  a check  to  it,  corrcspondently  greater. 
On  the  other  hand,  in  case  of  non-delinquency, 
the  mischief  to  the  groundlessly-accused  in- 
dividual is  less.  Power,  in  whatever  hands 
lodged,  is  almost  sure  to  he  more  or  less 
abused ; the  check,  in  all  its  shapes,  so  as  it 
does  not  defeat  the  good  purposes  for  which 
the  power  has  been  given  or  suffered  to  be 
e.xercised,  can  never  be  too  strong.  That 
against  a man  who,  by  the  supposition,  has 
done  nothing  wrong,  it  is  not  desii'able,  whe- 
ther his  situation  be  public  or  private,  that 
accusation  should  have  been  preferred — that 
he  should  have  been  subjected  to  the  dan- 
ger, and  alarm,  and  evil  in  other  shapes 


attached  to  it,  is  almost  too  plainly  true  to 
be  worth  saying.  But  in  the  case  of  a pub- 
lic accusation,  though  by  the  supposition  it 
turns  out  to  be  groundless,  it  is  not  alto'^e- 
ther  without  its  use  — the  evil  produced  is 
not  altogether  without  compensation ; for  by 
the  alarm  it  keeps  up  in  the  breasts  in  which 
a disposition  to  delinquency  has  place,  such 
accusation  acts  as  a check  upon  it,  and  con- 
tributes to  the  prevention  or  repression  of  it. 
On  the  other  band,  in  the  situation  of  the 
public  man,  the  mischief,  in  the  case  of  his 
having  been  the  object  of  an  unfounded  accu- 
sation, is  less,  as  we  have  shown  in  the  pre- 
ceding chapter,  than  in  the  case  of  a private 
man.  In  the  advcintages  that  are  attached 
to  his  situation,  he  possesses  a fund  of  com- 
pensation, which,  by  the  supposition,  has  no 
place  in  the  other  case : and  apprised  as  he 
ought  to  be,  and  but  for  his  own  fault  is, 
of  the  enmity  and  envy  to  which,  according 
to  the  nature  of  it,  his  situation  ex|)Oses  him, 
and  not  the  private  man,  he  ought  to  be,  and, 
but  for  his  own  fault,  will  be,  proportiouably 
prepared  to  expect  it,  and  less  sensibly  af- 
fected by  it  when  it  comes. 


PART  III.  FALLACIES  OF  DELAY, 

THK  SUBJECT-MATTER  OF  WHICH  IS  DELAY  IN  VARIOUS  SHAPES  — AND  THE 
OBJECT,  TO  POSTPONE  DISCUSSION,  WITH  A VIEW  OF  ELUDING  IT. 


CHAPTER  I. 

THE  QUIETIST,  OR  “ NO  COMPLAINT*’ — 
(ar/  quictem.) 

Etposition A new  law  or  measure  being 

proposed  in  the  character  of  a remedy  for  some 
incontestable  abuse  or  evil,  an  objection  is 
frequently  started,  to  the  following  effect; — . 
“ The  measure  is  unnecessary ; nobody  com- 
plains of  disorder  in  that  shape  in  which  it  is 
the  aim  of  your  measure  to  propose  a remedy 
to  it:  even  when  no  cause  of  complaint  has 
been  found  to  exist,  especially  under  govern- 
ments which  admit  of  complaints,  men  have 
in  general  not  been  slow  to  complain;  much 
less  where  any  just  cause  of  complaint  has 
existed.”  The  argument  amounts  to  this: — 
Nobody  complains,  therefore  nobody  suffers. 
It  amounts  to  a veto  on  all  measures  of  pre- 
caution or  prevention,  and  goes  to  establish 
* maxim  in  legislation,  directly  opposed  to 
tne  most  ordinary  prudence  of  common  life ; 
— it  enjoins  us  to  build  no  parapets  to  a 
bridge  till  the  number  of  accidents  has  raised 
an  universal  clamour. 

Exposure The  argument  would  have 

more  plausibility  than  it  has,  if  there  were 


any  chance  of  complaints  being  attended  to 
— if  the  silence  of  those  who  suffer  did  not 
arise  from  despair,  occasioned  by  seeing  the 
friiitlessness  of  former  complaints.  The  ex- 
pense and  vexation  of  collecting  and  address- 
ing complaints  to  parliament  being  great  and 
certain,  complaint  will  not  commonly  be  made 
without  adequate  expectation  of  relief.  But 
how  can  any  such  expectation  be  entertained 
by  any  one  who  is  in  the  slightest  degree 
acquainted  with  the  present  constitution  of 
parliament?  Members  who  are  independent 
of  and  irresponsible  to  the  people,  can  have 
very  few  and  very  slight  motives  for  attend- 
ing to  complaints,  the  redress  of  which  would 
affect  their  own  sinister  interests.  Again,  how 
many  complaints  arc  repressed  by  the  fear  of 
attacking  powerful  individuals,  and  incurring 
resentments  which  may  prove  fatal  to  the 
complainant ! 

The  most  galling  and  the  most  oppressive 
of  all  grievances  is  that  complicated  mass  of 
evil  which  is  composed  of  the  uncertainty, 
delay,  expense,  and  vexation  in  the  adminis- 
tration of  justice : of  this,  all  but  a compara- 
tively minute  proportion  is  clearly  factitious* 

• See  Scotch  Reform,  in  Vol.  V. 
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— factitious,  as  being  the  work,  originallyand 
in  its  foundation,  of  the  man  of  law;  latterly, 
and  in  respect  of  apart  of  its  superstructure, 
of  the  man  of  finance.  In  extent,  it  is  such, 
that  of  the  whole  population  there  exists  not 
an  individual  who  is  not  every  moment  of  his 
life  exposed  to  suffer  under  it : and  few  ad- 
vanced in  life,  who,  in  some  shape  or  other, 
have  not  actually  been  sufferers  from  it.  By 
the  price  that  has  been  put  upon  justice,  or 
what  goes  by  the  name  of  justice,  a vast 
majority  of  the  people,  to  some  such  amount 
as  9-10'^'*  or  19-20'^'s,  are  bereft  altogetlier 
of  the  ability  of  putting  in  for  a chance  for 
it ; and  to  those  to  whom,  instead  of  being 
utterly  denied  this  sort  of  ehance,  is  sold,  it 
is  sold  at  such  a price,  as,  to  the  poorest  of 
such  as  have  it  still  in  their  power  to  pay, 
the  price  is  utter  ruin — and  even  to  the 
richest,  matter  of  serious  and  sensible  incon- 
venience. 

In  comparison  of  this  one  scourge,  all  other 
political  scourges  put  together  are  feathers: 
and  in  so  far  as  it  has  the  operations  of  the 
man  of  finance  for  its  cause,  if,  instead  of  one- 
tenth  upon  income,  a property  tax  amounted 
to  nine-tenths,  still  an  addition  to  the  pro- 
perty tax  would,  in  comparison  of  the  afflic- 
tion produced  by  the  sum  assessed  on  law- 
proceedings,  be  a relief;  for  the  income-tax 
falls  upon  none  but  the  comparatively  pros- 
perous, and  increases  in  proportion  to  the 
prosperity  — in  proportion  to  the  ability  to 
sustain  it;  whereas  the  tax  upon  hiw-pro- 
coedings  falls  exclusively  upon  those  whom 
ir  finds  labouring  under  affliction — under  that 
sort  of  alfliction  which,  so  long  as  it  lasts, 
operates  as  a perpetual  blister  on  the  mind. 

Here,  then,  is  matter  of  complaint  for  every 
British  subject  that  breathes — here,  injus- 
tice, oppression,  and  distress  are  all  extreme : 
complaint  there  is  none.  Why?  Because, 
by  unity  of  sinister  interest,  and  conserpient 
confederacy  between  lawyer  and  financier, 
relief  is  rendered  hopeless. 


CHAPTER  II. 

FALLACY  OF  FALSE  CONSOLATION  

(ad  quietem.) 

Exposition A measure  having  for  its  ob- 

ject the  removal  of  some  abuse,  i.  e.  of  some 
practice,  the  result  of  which  is,  on  the  part 
of  the  many,  a mass  of  suffering  more  than 
equivalent  to  the  harvest  of  enjoyment  reaped 
from  it  by  the  few,  being  proposed, — this 
argument  consists  in  pointing  to  the  general 
condition  of  the  people  in  this  or  that  other 
country,  under  the  notion,  that  in  that  other 
country,  either  in  the  particular  respect  in 
question,  or  upon  the  whole,  the  condition  of 
the  people  is  not  so  felicitous  as,  notwith- 
standing the  abuse,  it  is  m the  country  in 


and  for  which  the  measure  of  reform  is  pro- 
posed. 

“ What  is  the  matter  with  you  ?”  ” What 
would  you  have  ?”  Look  at  the  people  there, 
and  there  : think  how  much  better  off  you  are 
than  they  are.  Your  prosperity  and  liberty 
are  objects  of  envy  to  them; — your  insti*- 
tutions  arc  the  models  which  they  endeavour 
to  imitate. 

Assuredly,  it  is  not  to  the  disposition  to 
keep  an  eye  of  preference  turned  to  the  bright 
side  of  things,  where  no  prospect  of  special 
good  suggests  the  opposite  course,  — it  is  not 
to  such  a disposition  or  such  a habit,  that  bv 
the  word  fallacy  it  is  proposed  to  affix  a mark 
of  disapprobation. 

When  a particular  suffering,  produced  as  it 
appears  by  an  assignable  and  assigned  cause, 
has  been  pointed  out  as  existing,  a man,  in- 
stead of  attending  to  it  himself,  or  inviting 
to  it  the  attention  of  others,  employs  his  ex- 
ertions in  the  endeavour  to  engage  other  eyes 
to  turn  themselves  to  any  other  quarter  in 
preference  (he  being  of  the  number  of  those 
whose  acknowledged  duty  it  is  to  contribute 
their  best  endcavrurs  to  the  affording  to  every 
affliction  within  their  view,  whatsoever  relief 
may  be  capable  of  being  afforded  to  it  with- 
out preponderant  inconvenience) — then,  and 
then  only,  is  it,  that  the  endeavour  becomes 
a just  ground  for  censure,  and  the  means  thus 
employed  present  a title  to  be  received  upon 
the  list  o? fallacies. 

Exposrtre.  — The  pravity  as  well  as  falla- 
ciousness of  this  argument  can  scarcely  be 
exhibited  in  a stronger  or  truer  light  tlian 
by  the  appellation  here  employed  to  charac- 
terize it. 

1.  I, ike  all  other  fallacies  upon  this  list,  it 
is  nothing  to  the  purpose. 

2.  In  ids  own  case,  no  individual  in  his 
senses  woidd  accept  it.  Take  any  one  of  the 
orators  by  whom  this  argument  is  tendered, 
or  of  the  sages  on  whom  it  passes  for  sterling: 
with  an  observation  of  the  general  wealth  and 
prosperity  of  the  country  in  his  mouth,  in- 
stead of  a half-year’s  rent  in  his  hand,  let  any 
one  of  his  tenants  propose  to  pay  him  thus 
in  his  own  coin,  — will  he  accept  it? 

3.  In  a court  of  justice,  in  an  action  for 
damages,  — to  learned  ingenuity  did  ever  any 
such  device  occur  as  that  of  pleading  assets 
in  the  hand  of  a third  person,  or  in  the  hands 
of  the  whole  country,  in  bar  to  the  demand  ? 
What  the  largest  wholesale  trade  is  to  the 
smallest  retail,  such,  and  more  in  point  of 
magnitude,  is  the  relief  commonly  sought  for 
at  the  hands  of  the  legislator,  to  the  relief 
commonly  sought  for  at  the  hand.s  of  the 
judge:  — what  the  largest  wholesale  trade 
is  to  the  smallest  retail  trade,  such  in  point 
of  magnitude,  yea  and  more,  is  the  injustice 
endeavoured  at  by  this  argument  wlien  em- 
ployed in  the  seat  of  legislative  power,  in 
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comparison  of  tlie  injustice  tliat  would  be 
committed  by  deciding  in  conformity  to  it  in 
a court  of  justice. 

No  country  so  wretched,  so  poor  in  every 
element  of  prosperity,  in  which  matter  for 
this  argument  might  not  he  found. 

Were  the  prosperity  of  the  country  ever 
so  much  greater  than  at  present  — take  for 
the  country  any  country  wliatsocver,  and  for 
present  time  any  time  whatsoever  — neither 
the  injustice  of  the  argument,  nor  the  ab- 
surdity of  it,  would  in  any  the  smallest  de- 
gree he  diminished. 

Seriously  and  pointedly,  in  the  character 
of  a bar  to  any  measure  of  relief — no,  nor  to 
the  most  trivial  improvement,  can  it  ever  he 
employed.  Suppose  a bill  brought  in  for  con- 
verting an  impassable  road  anywhere  into  a 
passable  one,  would  any  man  stand  up  to  op- 
pose it  who  could  find  nothing  better  to  urge 
against  it  than  the  multitude  and  goodness  of 
the  roads  we  have  already  ? No  : when  in  the 
character  of  a serious  bar  to  the  measure  in 
hand,  he  that  measure  what  it  may,  an  argu- 
ment so  palpably  inapplicable  is  employed,  it 
can  only  be  for  the  purpose  of  creating  a di- 
version— of  turning  aside  the  minds  of  men 
from  the  subject  really  in  hand,  to  a picture 
which  by  its  beauty  it  is  hoped,  may  engross 
the  attention  of  the  assembly,  and  make  them 
forget  for  the  moment  for  what  purpose  they 
came  there. 

CHAPTER  III. 

PROCRASTINATOU’S  ARGUMENT 
(^ad  socordiaiii.') 

“ Wait  a little,  this  is  not  the  time.” 

E.rpnsition.  — To  the  instrument  of  de- 
ception liere  brought  to  view,  the  expressions 
that  may  be  given  are  various  to  an  indefinite 
degree  ; but  in  its  nature  and  conception  no- 
thing can  be  more  simple. 

To  this  head  belongs  every  form  of  words 
by  which,  speaking  of  a proposed  measure 
of  relief,  an  intimation  is  given,  that  the 
time,  whatever  it  be,  at  w'hich  the  proposal 
is  made,  is  too  early  for  the  purpose  ; and 
given  without  any  proof  being  offered  of  the 
truth  of  such  intimation,  — such  as,  for  in- 
stance, the  want  of  requisite  information, 
or  the  convenience  of  some  preparatory  mea- 
sure. 

Exposure This  is  the  sort  of  argument 

or  observation  which  we  so  often  see  em- 
ployed by  those  who,  being  in  wish  and  en- 
deavour hostile  to  a measure,  are  afraid  or 
ashamed  of  being  seen  to  be  so.  They  pre- 
tend, perhaps,  to  approve  of  the  measure  — 
theyonly  differastothe  proper  time  ofbringing 
it  forward  ; but  it  may  be  matter  of  question 
whether,  in  any  one  instance,  this  observa- 
tion has  been  applied  to  a measure  by  a man 
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whose  wish  it  was  not,  that  it  should  remain 
excluded  for  ever. 

It  is  in  legislation  the  same  sort  of  quirk, 
which  in  judicial  procedure  is  called  a plea 
in  abatement.  It  has  the  same  object,  being 
never  employed  hut  on  the  side  of  a dishonest 
defendant,  whose  hope  it  is  to  obtain  ultimate 
impunity  and  triumph  by  overwhelming  his 
injured  adversary  with  despair,  impoverish- 
ment, and  lassitude. 

A serious  refutation  wmuld  be  ill  bestowed 
upon  so  frivolous  a pretence.  The  objection 
exists  in  the  will,  not  in  the  judgment,  of 
the  objector.  “ Is  it  lawful  to  do  good  on 
the  sabbath  day?”  was  the  que.stion  put  by 
Jesus  to  the  official  hypocrites.  Which  is 
the  properest  day  to  do  good  ? — which  is  the 
properest  day  to  remove  a nuisance?  An- 
sw'er  : The  very  first  day  that  a man  can 
be  found  to  propose  the  removal  of  it ; and 
w'hosoever  opposes  the  removal  of  it  on  that 
day,  W'ill,  if  he  dare,  oppose  the  removal  on 
every  other. 

The  doubts  and  fears  of  the  parliamentary 
procrastinator  are  the  conscientious  scruples 
of  his  prototype  the  Pharisece  ; and  neither 
the  answer  nor  the  example  of  Jesus  has  suc- 
ceeded in  removing  these  scruples.  To  him, 
wdiatsocver  is  too  soon  to-day,  be  assured 
that  to- morrow',  if  not  too  soon,  it  will  be 
too  late. 

True  it  is,  that,  the  measure  being  n mea- 
sure of  reform  or  improvement,  an  observa- 
tion to  this  effect  may  be  brought  forward  by 
a friend  to  the  measure  : and  in  this  case,  it 
is  not  an  instrument  of  deception,  but  an  ex- 
pedient of  unhappily  necessary  prudence. 

Whatsoever  it  may  be  some  centuries 
hence,  hitherto  the  fault  of  the  people  has 
been,  not  groundless  clamour  against  imagi- 
nary grievances,  but  insensibility  to  real  ones, 
— insensibility,  not  to  the  elfeet — -the  evil 
itself,  for  that,  if  it  were  possible,  far  from 
being  a fault,  would  be  a happiness,  — but  to 
the  cause — to  the  system  or  course  of  misrule 
which  is  the  cause  of  it. 

What,  therefore,  may  but  too  easily  be  — 
what  hitherto  ever  has  been  — the  fact,  and 
that  throughout  a vast  proportion  of  the 
field  of  legislation,  is,  that  in  regard  to  the 
grievances  complained  of,  the  time  for  bring- 
ing forward  a measure  of  effectual  relief  is 
not  yet  come.  Why?  Because,  though  groan- 
ing under  the  cfiect,  the  people,  by  the  arti- 
fice and  hypocrisy  of  their  oppressors  having 
been  prevented  from  entertaining  any  toler- 
ably adequate  conception  of  the  cause,  would 
at  that  time  regard  either  with  indifference 
or  with  suspicion  the  healing  hand  that  should 
come  forward  with  the  only  true  and  effectual 
remedy.  Thus  it  is,  for  example,  with  that 
Pandora’s  box  of  grievances  and  misery,  the 
i contents  of  which  are  composed  of  the  evils 
1 opposite  to  the  ends  of  justice. 
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snail’s-pace  argument (ad  socordiam.) 

“ Olio  thing  at  a time ! Not  too  fast!  Slow  and  sure!” 

Exposition The  proposed  measure  being 

a measure  of  reform,  requiring,  that  for  the 
completion  of  the  beneficial  work  in  question 
a number  of  operations  be  performed,  capable, 
all  or  some  of  them,  of  being  carried  on  at  the 
same  time,  or  successively  without  intervals, 
or  at  short  intervals,  the  instrumentof  decep- 
tion herein  question  eonsists in  holding  up  to 
view  the  idea  of  graduality  or  slowness,  as 
characteristic  of  the  course  which  wisdom 
would  dictate  on  the  occasion  in  question. 
For  more  effectual  recoin  men  daticr.  of  this 
course,  to  the  epithet  gradual  are  commonly 
added  some  such  eulogistic  epithets  as  mode- 
rate and  temperate  ; whereby  it  is  implied, 
that  in  pro[)ortion  as  the  pace  recommended 
by  the  word  gradual  is  quickened,  such  in- 
creased pace  will  justly  incur  the  censure 
e.Npressed  by  the  opposite  epithets,  immode- 
rate, violent,  precipitate,  extravagant,  intem- 
perate. 

Exposure.  — This  is  neither  more  nor  less 
than  a contrivance  for  making  out  of  a mere 
word  an  excuse  for  leaving  undone  an  inde- 
finite multitude  of  things,  which  the  arguer 
is  convinced,  and  cannot  forbear  acknowledg- 
ing, ought  to  be  done. 

Suppose  half  a dozen  abuses,  which  equally 
and  with  equal  promptitude  stand  in  need  of 
reform  — this  fallacy  requires,  that  without 
any  reason  that  can  be  assigned,  other  than 
what  is  contained  in  the  pronouncing  or  wri- 
ting of  the  word  gradual,  all  but  one  or  two 
of  them  shall  remain  untouched. 

Or,  what  is  better,  suppose  that,  to  the 
effectual  correction  of  some  one  of  these 
abuses,  six  operations  require  to  be  per- 
formed — six  operations,  all  of  which  must  be 
done  ere  the  correction  can  be  effected,  — to 
save  the  reform  from  the  reproach  of  being 
violent  and  intemperate,  to  secure  to  it  the 
praise  of  graduality,  moderation,  and  tem- 
perance, you  insist,  that  of  these  half-a-dozen 
necessary  operations,  some  one  or  some  two 
only  shall  be  talked  of,  and  proposed  to  be 
done  ; — one,  by  one  bill  to  be  introduced 
this  session,  if  it  be  not  too  late  (which  yon 
contrive  it  shall  be;)  another,  the  next  ses- 
sion; which  time  being  eome,  nothing  more 
is  to  be  said  about  the  matter  — and  there  it 
ends. 

For  this  abandonment,  no  one  reason  that 
will  bear  looking  at  can  be  numbered  up,  in 
the  instance  of  any  one  of  the  five  measures 
endeavoured  to  belaid  upon  the  shelf;  for  if 
it  could,  that  w’ould  be  the  reason  assigned 
for  the  relinquishment,  and  not  this  unmean- 
ing as.semblage  of  three  syllables. 

A suit  which,  to  do  full  justice  to  it,  re- 
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quires  but  six  weeks,  or  six  days,  or  six 
minutes  in  one  day  — has  it  been  made  to  last 
six  years?  That  your  caution  and  your  wis- 
dom may  not  be  questioned,  by  a first  expe- 
riment reduce  the  time  to  five  years ; then  if 
that  succeeds,  in  another  parliament,  should 
another  parliament  be  in  a humour  (which  it 
is  hoped  it  will  not,)  reduce  it  to  four  years  ; 
then  again  to  three  years ; and  if  it  should 
be  the  lot  of  your  grandchildren  to  see  it 
reduced  to  two  years,  they  may  think  them- 
selves well  off,  and  admire  your  prudence. 

Justice  — to  which  in  every  eye  but  that  of 
the  plunderer  and  o[)pressor,  rich  and  poor 
have  an  equal  right  — do  nine-tenths  of  the 
people  stand  excluded  from  all  hope  of,  by 
the  load  of  expense  that  has  been  heaped  up. 
You  propose  to  reduce  this  expense.  The 
extent  of  the  evil  is  admitted,  and  the  nature 
of  the  remedy  cannot  admit  of  doubt ; but  by 
the  magic  of  the  three  syllabies  gra-du-al, 
you  will  limit  the  remedy  to  the  reduction  of 
about  onc-tenlh  of  the  expense.  Some  time 
afterwards  you  may  reduce  another  tenth, 
and  go  on  so,  that  in  about  two  centuries, 
justice  may,  perhaps,  become  generally  ac- 
cessible. 

Importance  of  the  business  — extreme  dif- 
ficulty of  the  business  — danger  of  innovation 

— need  of  caution  and  circumspection  — im- 
possibility of  foreseeing  all  consequences  — 
danger  of  precipitation  — everything  should 
be  gradual  — one  thing  at  a time  — this  is 
not  the  time  — great  occupation  at  present 

— wait  for  more  leisure  — people  well  satis- 
fied — no  petitions  presented  — no  complaints 
heard  — . no  such  mischief  has  yet  taken  place 

— stay  till  it  has  taken  place:  — . such  is  the 
prattle  which  the  magpie  in  office,  who,  im 
derstanding  nothing,  understands  that  h. 
must  have  something  to  say  on  every  subject 
shouts  out  among  his  auditors  as  a succeda- 
neum  to  thought. 

Transfer  the  scene  to  domestic  life,  and 
suppose  a man  who,  his  fortune  not  enabling 
him  without  running  into  debt  to  keep  one 
race-horse,  has  been  for  some  time  in  the 
habit  of  keeping  six  : to  transfer  to  this  pri- 
vate theatre  the  wisdom  and  the  benefit  of 
the  gradual  system,  what  you  would  have  to 
recommend  to  your  friend  would  be  some- 
thing of  this  sort : — Spend  the  first  year  in 
considering  which  of  your  six  horses  to  give 
up  ; the  next  year,  if  you  can  satisfy  yourself 
which  it  shall  be,  give  up  some  one  of  them: 
by  this  sacrifice,  the  sincerity  of  your  inten- 
tion and  your  reputation  for  economy  will  be 
established;  which  done,  you  need  think  no 
more  about  the  matter. 

As  all  psychological  ideas  have  their  ne- 
cessary root  in  physical  ones,  one  source  of 
delusion  in  psychological  arguments  consi-ts 
in  giving  an  improper  extension  to  some  me 
taphor  which  has  been  made  choice  of. 


434 


THE  BOOK  OF  FALLACIES. 


It  would  be  a service  done  to  the  cause  of 
truth,  if  some  advocate  forthc  tjradual  system 
would  let  us  into  the  secret  of  the  metaphor 
or  physical  image,  if  any,  which  he  has  in 
view,  and  in  the  same  language  give  us  the 
idea  of  some  physical  disaster  as  the  result 
of  precipitation.  A patient  killed  by  rapid 
bleeding  — a chariot  dashed  in  pieces  by  run- 
away steeds  — a vessel  overset  by  carrying 
too  much  sail  in  a squall,  — all  these  images 
suppose  a degree  of  precipitation  which,  if 
pursued  by  the  proposers  of  a political  mea- 
sure, would  be  at  once  apparent,  and  the 
obvious  and  as.signable  consequence  of  their 
course  would  afford  unanswerable  arguments 
against  them. 

All  this  while,  though  by  a friend  to  the 
measure  no  such  word  as  above  will  be  em- 
ployed in  the  character  of  argument,  yet 
cases  are  not  wanting  in  which  the  dilatory 
course  recommended  may  be  consented  to,  or 
even  proposed  by  him. 

Suppose  a dozen  distinct  abuses  in  the  seat 
of  legislative  power,  each  abuse  having  a set 
of  members  interested  in  the  support  of  it, 

— attack  the  whole  body  at  once,  all  these 
parties  join  together  to  a certainty,  and  op- 
pose you  with  their  united  force.  Attack  the 
abuses  one  by  otie,  and  it  is  possible  that  you 
may  have  but  one  of  these  parties,  or  at  least 
less  than  all  of  them,  to  cope  with  at  a time. 
Possible?  Yes:  but  of  probability,  little  can 
be  said.  To  each  branch  of  the  public  ser- 
vice belongs  a class  of  public  servants,  each 
of  which  has  its  sinister  interest,  the  source 
of  the  mass  of  abuses  on  which  it  feeds;  and 
in  the  person  and  power  of  the  universal 
patron,  the  fountain  of  all  honour  and  of  all 
abuse,  iill  those  sinister  interests  are  joined 
and  embodied  into  one. 

This  is  a branch  of  science  in  which  no 
man  is  ever  deticicnt ; this  is  what  is  under- 
stood.— understood  to  perfection,  by  him  to 
whom  nothing  else  ever  was  or  can  be  clear, 

— Hoc  discunt  omries,  unto  alpha  et  beta 
puelli. 

If  there  be  a case  in  which  such  graduality 
as  is  here  described  can  have  been  consented 
to,  and  with  a reasonable  prospect  of  advan- 
tage, it  must  have  been  a case  in  which, 
without  such  consent,  the  whole  business 
would  be  hopeless. 

Under  the  existing  system,  by  which  the 
door  of  the  theatre  of  legislation  is  opened 
by  opulence  to  members  in  whose  instance 
application  of  the  faculty  of  thought  to  the 
business  about  which  they  arc  supposed  to 
occupy  themselves  would  have  been  an  ef- 
fect without  a cause,  so  gross  is  the  igno- 
rance, and  in  consequence,  even  where  good 
intention  is  not  altogether  wanting,  so  ex- 
treme the  timidity  and  apprehension,  that  on 
their  part,  without  assurance  of  extreme  slow- 
ness, no  concurrence  to  a proposal  for  setting 
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one  foot  before  another,  at  even  the  slowest 
pace,  would  be  obtained  at  all;  their  pace, 
the  only  pace  at  which  they  can  be  persuaded 
to  move,  is  that  which  the  traveller  would 
take,  whose  lot  it  should  be  to  be  travelling 
in  a pitch-dark  night  over  a road  broken  and 
slippery,  edged  with  precipices  on  each  side. 
Time  is  requisite  for  quieting  timidity  : why? 
Because  time  is  requisite  for  instructing  ig- 
norance. 

Lawyers;  their  interest  in  the  employ, 
meat  of  this  fallacy. 

In  proportion  to  the  magnitude  of  their 
respective  shares  in  the  general  fund  of  abuse, 
the  various  fraternities  interested  in  the 
support  of  abuses  have  each  of  them  their 
interest  in  turning  to  the  best  account  thi.s 
as  well  as  every  other  article  in  the  list  of  fal- 
lacies. 

But  it  is  the  fraternity  of  lawyers,  who  (if 
they  have  not  decidedly  the  most  to  gain  by 
the  dexterous  management  of  this  or  of  other 
fallacies)  have,  from  the  greatest  quantity  of 
practice,  derived  the  greatest  degree  of  dex- 
terity in  the  management  of  it. 

Judicature  requiring  reflection,  and  the 
greater  the  complication  of  the  case,  the  great- 
er the  degree  and  length  of  reflection  which 
the  case  requires:  under  favour  of  this  asso- 
ciation, they  have  succeeded  in  establishing 
a general  impression  of  a sort  of  proportion 
in  quantity,  as  well  as  necessity  of  connex- 
ion, between  delay  and  attention  to  justice. 
Not  that,  in  fact,  a hundredth  part  of  the 
established  delay  has  had  any  origin  in  a re- 
gard for  justice  ; but  — for  want  of  sullicient 
insight  into  that  state  of  things  by  which,  in 
persons  so  circumshinced  in  power  and  inte- 
rest, the  general  prevalence  of  any  such  re- 
gard has  been  rendered  physically  impossible 
— in  his  endeavours  to  propagate  the  notion 
of  a sort  of  general  proportion  bctw'een  delay 
and  regard  for  justice,  the  man  of  law  has, 
unhappily,  been  but  too  successful.  And  it 
is,  perhaps,  to  this  error  in  respect  to  mat- 
ters of  fact,  that  the  siiail’s-pace  fallacy  is 
indebted,  more  than  to  any  other  cause,  for 
its  dupes.  Be  this  as  it  may,  sure  it  is,  that 
in  no  track  of  reform  has  the  rate  of  progress' 
which  it  is  the  object  ot  this  fallacy  to  secure, 
been  adhered  to  with  greater  effect.  By  the 
statute-book,  if  run  over  (and  little  more 
than  the  titles  would  be  necessary)  in  this 
view,  a curious  exemplification  ot  the  truth 
of  this  observation  is  afforded.  An  abuse  so 
monstrous,  that,  on  the  part  of  the  judicial 
hands  by  which  it  was  manufactured,  the 
slightest  doubt  of  the  mischievousness  of  it 
was  absolutely  impossible  ; — generation  after 
generation  groaning  under  this  abuse ; — and 
at  length,  when,  by  causes  kept  of  course  as 
much  as  possible  out  of  sight,  the  support  of 
the  abuse  has  been  deemed  no  longer  practi- 
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cable,  comes  at  length  a remedy.  And  what 
remedy  ? Never  anything  better  than  a feeble 
palliative. 

CHAPTER  V. 

FAI.LACY  OF  ARTFUL  DIVERSION 

(ac?  verecundiam.') 

E-vposition  and  Exposure. —T\\q  device 
here  in  question  may  be  explained  by  the  fol- 
lowing direction  or  receipt  for  the  manufac- 
ture and  application  of  it : — 

When  any  measure  is  proposed,  which  on 
any  account  whatsoever  it  suits  your  interest 
or  your  humour  to  oppose,  at  the  same  time 
that,  in  consideration  of  its  undeniable  utility, 
or  on  any  other  account,  you  regard  it  unad- 
visable  to  pass  direct  condemnation  on  it, — 
hold  up  to  view  some  other  measure,  such 
as,  whether  it  bear  any  relation  or  none  to  the 
measure  on  the  carpet,  will,  in  the  conception 
of  your  hearers,  present  itself  as  superior  in 
the  order  of  importance.  Your  language  then 
is, — Why  that?  (meaning  the  measure  already 
proposed)  — why  not  this  ? or  this  ? men- 
tioning some  other,  which  it  is  your  hope  to 
render  more  acceptable,  and  by  means  of  it 
to  create  a diversion,  and  turn  aside  from  the 
obnoxious  measure  the  affections  and  atten- 
tion of  those  whom  you  have  to  deal  with. 

One  case  there  is,  in  which  the  appellation 
of  fallacy  cannot  with  justice  be  applied  to 
this  argument ; and  that  is,  where  the  effec- 
tuation or  pursuit  of  the  measure  first  pro- 
posed would  operate  as  a bar  or  an  obstacle 
to  some  other  measure  of  a more  beneficial 
character  held  up  to  view  by  the  argument 
as  competitor  with  it : and  what,  in  the  way 
of  Exposure,  will  be  said  of  the  sort  of  expe- 
dient just  dcseribed,  will  not  apply  to  this 
case. 

However,  where  the  measure  first  proposed 
is  of  unquestionable  utility,  and  you  oppose 
it  merely  because  it  is  adverse  to  your  own 
sinister  interest,  you  must  not  suggest  any 
relevant  measure  of  reform  in  lieu  of  it,  ex- 
cept in  a case  in  which,  in  the  shape  of  argu- 
ment, every  mode  of  opposition  is  considered 
as  hopeless ; for  unless  for  the  purpose  of 
forestalling  the  time  and  attention  that  would 
be  necessary  to  the  effectuation  of  the  pro- 
posed beneficial  measure,  a measure  altoge- 
ther irrelevant  and  foreign  to  it  is  set  up, 
a risk  is  incurred,  tliat  something,  however 
inferior  in  degree,  may  be  effected  towards 
the  diminution  of  the  abuse  or  imperfection 
in  question. 

In  the  character  of  an  irrelevant  counter- 


measure, any  measure  or  accidental  business 
whatever  may  be  made  to  serve,  so  long  as  it 
can  be  made  to  pre-occupy  a sufficient  portion 
of  the  disposable  time  and  attention  of  the 
public  men  on  whose  suffrages  the  effectua'- 
tion  or  frustration  of  the  measure  depends. 

But  supposing  the  necessity  for  a relevant 
counter-measure  to  exist,  and  that  you  have 
accordingly  given  introduction  to  it,  the  first 
thing  then  to  be  done  is,  to  stave  off  the  un- 
desirable moment  of  its  effectuation  as  long 
as  possible. 

According  to  established  usage,  you  have 
given  notice  of  your  intention  to  propose  a 
measure  on  the  subjeet  and  to  the  effect  in 
question.  The  intention  is  of  too  great  im- 
portance to  be  framed  and  carried  into  act  in 
the  compass  of  the  same  year  or  session  : you 
accordingly  announce  your  intention  for  next 
session.  When  the  next  session  comes,  the 
measure  is  of  too  great  importance  to  be 
brought  on  the  carpet  at  the  commencement 
of  the  session  ; at  that  period  it  is  not  yet 
mature  enough.  If  it  be  not  advisable  to 
delay  it  any  longer,  you  oring  it  forward  just 
as  the  session  closes.  Time  is  thus  gained, 
and  without  any  decided  loss  in  the  shape  of 
reputation  ; for  what  you  undertook,  has  to 
the  letter  been  performed.  When  the  mea- 
sure has  been  once  brought  in,  you  have  to 
take  your  choice,  in  the  first  place,  between 
operations  for  delay  and  operations  for  rejec- 
tion. Operations  for  delay  exhibit  a manifest 
title  to  preference:  so  long  as  their  effect 
can  be  made  to  last,  they  accomplish  their 
object,  and  no  sacrifice  either  of  design  or  of 
reputation  has  been  made.  The  extreme  im- 
portance and  extreme  difficulty  arc  themes 
on  which  you  blow  the  trumpet,  and  which 
you  need  not  fear  the  not  hearing  sufficiently 
echoed.  When  the  treasury  of  delay  has  been 
exhausted,  you  have  your  choice  to  take  be- 
tween trusting  to  the  chapter  of  accidents  for 
the  defeat  of  the  measure,  or  endeavouring  to 
engage  some  friend  to  oppose  it,  and  piopose 
the  rejection  of  it.  But  you  must  be  unfortu- 
nate indeed,  if  you  can  find  no  opponents,  no 
tolerably  plausible  opponents,  unless  among 
friends,  and  friends  specially  commissioned 
for  the  purpose  : a sort  of  confidence  more  or 
less  dangerous  must  in  that  case  be  reposed. 

Upon  the  whole,  you  must  however  be 
singularly  unfortunate  or  unskilful,  if  by  the 
counter-measure  of  diversion  any  consider- 
able reduction  of  the  abuse  or  imperfection 
be,  spite  of  your  utmost  endeavours,  effected, 
or  any  share  of  reputation  that  you  need  rare 
about,  sacrificed. 
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PART  IV.  FALLACIES  OF  CONFUSION, 

THE  OBJECT  OF  WHICH  IS,  TO  PERPLEX,  WHEN  DISCUSSION 
CAN  NO  LONGER  BE  AVOIDED. 


CHAPTER  I. 

QUESTION-BEGGING  APPELLATIVES 

{ad  judicium.') 

Petitio  principii,  or  begging  the  question,  is 
a fallacy  very  well  known  even  to  those  who 
are  not  conversant  with  the  principles  of  lo- 
gic. In  answer  to  a given  question,  the  party 
who  employs  the  fallacy  contents  himself  by 
simply  aifirming  the  point  in  debate.  Why 
does  opium  occasion  sleep?  Because  it  is 
soporiferous. 

Begging  the  question  is  one  of  the  fallacies 
enumerated  by  Aristotle ; but  Aristotle  has 
not  pointed  out  (what  it  will  be  the  object 
of  this  chapter  to  expose)  the  mode  of  using 
the  fallacy  with  the  greatest  effect,  and  least 
risk  of  detection,  — namely,  by  the  employ- 
ment of  a single  appellative. 

Exposition  and  E.iposure Among  the 

appellatives  employed  for  the  designation  of 
objects  belonging  to  the  field  of  moral  science, 
there  are  some  by  which  the  object  is  pre- 
sentedsingly,  unaccompanied  by  any  sentiment 
of  approbation  or  disapprobation  attached  to 
it — as,  desire,  labour,  disposition,  character, 
habit,  &c.  With  reference  to  the  two  sorts  of 
appellatives  which  will  come  immediately  to 
be  mentioned,  appellatives  of  this  sort  may 
be  termed  neutral. 

There  are  others,  by  means  of  which,  in 
addition  to  the  principal  object,  the  idea  of 
general  approbation  as  habitually  attached  to 
that  object  is  presented  — as,  industry,  ho- 
nour, piety,  generosity,  gratitude,  &c.  These 
are  termed  eulogistic  or  laudatory. 

Others  there  are,  again,  by  means  of  which, 
in  addition  to  the  principal  object,  the  idea 
of  general  disapprobation,  as  habitually  at- 
tached to  that  object,  is  presented  — as,  lust, 
avarice,  luxury,  covetousness,  prodigality,  &c. 
These  may  be  termed  dyslogistic  or  vitupe- 
rative.* 

Among  pains,  pleasures,  desires,  emotions, 
motives,  affections,  propensities,  dispositions, 
and  other  moral  entities,  some,  but  very  far 

* See  the  nature  of  these  denominations  amply 
illustrated  in  Springs-of-Action  Table,  in  Vol.  I. 

Of  the  field  of  thought  and  action,  this,  the 
moral  department,  though  it  be  that  part  in  which 
the  most  abundant  employment  is  given  to  the 
instrument  of  deception  here  in  question,  is  not 
the  only  part  Scarcely,  perhaps,  can  any  part  be 
found,  to  which  it  has  not  been  aiJidied, 


from  all,  are  furnished  with  appellatives  of 
all  three  sorts:  — some,  with  none  but  eulo- 
gistic ; others,  and  in  a greater  number,  with 
none  but  those  of  the  dyslogistic  cast.  By 
appellatives,  I mean  here,  of  course,  single- 
worded  appellatives ; for  by  words,  take  but 
enough  of  them,  anything  may  be  expressed. 

Originally,  all  terms  expressive  of  any  of 
these  objects  were  (it  seems  reasonable  to 
think)  neutral.  By  degrees  they  acquired, 
some  of  them  an  eulogistic,  some  a dyslo- 
gistic, cast.  This  change  extended  itself,  as 
the  moral  sense  (if  so  loose  and  delusive  a 
term  may  on  this  occasion  be  employed)  ad- 
vanced in  growth. 

But  to  return.  As  to  the  mode  of  employ- 
ing this  fallacy,  it  neither  requires  nor  so 
much  as  admits  of  being  taught:  a man  falls 
into  it  but  too  naturally  of  himself ; and  the 
more  naturally  and  freely,  the  less  he  finds 
himself  under  the  restraint  of  any  such  sense 
as  that  of  shame.  The  great  difficulty  is  to 
unlearn  it : in  the  case  of  this,  as  of  so  many 
other  fallacies,  by  teaching  it,  the  humble 
endeavour  here  is,  to  unteach  it. 

In  speaking  of  the  conduct,  the  behaviour, 
the  rH<en7ion,the  motive,  the  disposition  of  this 
or  that  man,  — if  he  be  one  who  is  indifferent 
to  you,  of  whom  you  care  not  whether  he  be 
well  or  ill  thought  of,  you  employ  the  neutral 
term  : — if  a man  whom,  on  the  occasion  and 
for  the  purpose  in  question,  it  is  your  object 
to  recommend  to  favour,  especially  a man  of 
your  own  party,  you  employ  the  eulogistic 
term: — if  he  be  a man  whom  it  is  your  ob- 
ject to  consign  to  aversion  or  contempt,  you 
employ  the  dyslogistic  term. 

To  tbe  proposition  of  which  it  is  the  lead- 
ing term,  every  such  eulogistic  or  dyslogistic 
appeiiative,  secretly,  as  it  were,  and  in  gene- 
ral insensibly,  slips  in  another  proposition  of 
which  that  same  leading  term  is  the  subject, 
and  an  assertion  of  approbation  or  disappro- 
bation the  predicate.  The  person,  act,  or 
thing  in  question,  is  or  deserves  to  be,  or  is 
and  deserves  to  be,  an  object  of  general  ap- 
probation ; or  the  person,  act,  or  thing  in 
question,  is  or  deserves  to  be,  or  is  and  de- 
serves to  be,  an  object  of  general  disappro- 
bation. 

The  proposition  thus  asserted  is  commonly 
a proposition  that  requires  to  be  proved.  But 
in  the  case  where  the  use  of  the  term  thus 
employed  is  fallacious,  the  proposition  is  ona 
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that  is  not  true,  and  cannot  be  proved:  and 
where  the  person  by  whom  the  fallacy  is  em- 
ployed is  conscious  of  its  deceptive  tendency, 
the  object  in  the  employment  thus  given  to 
the  appellative  is,  by  means  of  the  artifice, 
to  cause  that  to  be  taken  for  true,  which  is 
not  so. 

By  appropriate  eulogistic  and  dyslogistic 
terms,  so  many  arguments  are  made,  by  which, 
taking  them  altogether,  misrule,  in  all  its 
several  departments,  finds  its  justifying  argu- 
ments, and  these  in  but  too  many  eyes,  con- 
clusive. Take,  for  instance,  the  following 
eulogistic  terms:  — 

1.  In  the  war  department,  — honour  and 
ghri). 

2.  In  international  affairs, — honour,  glory, 
and  dignity. 

3.  In  the  financial  department,  liberality. 
It  being  always  at  the  expense  of  unwilling 
contributors  that  this  virtue  (for  among  the 
virtues  it  has  its  place  in  Aristotle)  is  exer- 
cised— for  liberality,  depredation  may,  in  per- 
haps every  case,  and  without  any  impropriety, 
be  substituted. 

4.  In  the  higher  parts  of  all  official  depart- 
ments, dignity  — dignity,  though  not  in  itself 
depredation,  operates  as  often  as  the  word  is 
used,  as  a pretence  for,  and  thence  as  a cause 
of  depredation.  Wherever  you  see  dignity,  be 
sure  that  money  is  requisite  for  the  support 
of  it ; and  that,  in  so  far  as  the  dignitary’s 
own  money  is  regarded  as  insufficient,  public 
money,  raised  by  taxes  imposed  on  all  other 
individuals,  on  the  principle  of  liberality,  must 
be  found  for  the  supply  of  it.* 

Exercised  at  a man’s  own  expense,  liber- 
ality may  be,  or  may  not  be,  according  to 
circumstances,  a virtue:  — exercised  at  the 
expense  of  the  public,  it  never  can  be  any- 
thing better  than  vice.  Exercised  at  a man’s 
own  expense,  whether  it  be  accompanied  with 
prudence  or  no  — whether  it  be  accompanied 
or  not  with  beneficence,  it  is  at  any  rate  dis- 
interestedness:— exercised  at  the  expense  of 
the  public,  it  is  pure  selfishness:  it  is,  in  a 
woid,  depredation:  money  or  money’s  worth 
is  taken  from  the  public  to  purchase,  for  the 
use  of  the  liberal  man,  respect,  affection,  gra- 
titude, with  its  eventual  fruits  in  the  shape  of 
services  of  all  sorts — in  a word,  reputation, 
power. 

Wlien  you  have  a practice  or  measure  to 
condemn,  find  out  some  more  general  appel- 
lative, within  the  import  of  which  the  ob- 
noxious practice  or  measure  in  question  cannot 
be  denied  to  be  included,  and  to  which  you, 
or  those  whose  interests  and  prejudices  you 
have  espoused,  have  contrived  to  annex  a cer- 
tain degree  of  unpopularity,  in  so  much  that 

• Slc  this  principle  avowed  and  maintained  by 
the  scribes  of  both  parties,  Burke  and  Rose,  as 
shown  in  the  Defences  of  £conowy  against  those 
*dvocatcs  of  depredation,  — in  Vol.  V. 
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the  name  of  it  has  contracted  a dyslogistic 
quality  — has  become  a bad  name. 

Take,  for  example,  improvement  and  inno- 
vation ; under  its  own  name  to  pass  censure 
on  any  improvement  might  be  too  bold  : ap- 
plied to  such  an  object,  any  expressions  of 
censure  you  could  employ  might  lose  their 
force ; employing  them,  you  would  seem  to  be 
running  on  in  the  track  of  self-contradiction 
and  nonsense. 

But  improvement  means  something  new, 
and  so  does  innovation.  Happily  for  your  pur- 
pose, innovation  has  contracted  a bad  sense; 
it  means  something  which  is  new  and  bad  at 
the  same  time.  Improvement,  it  is  true,  in 
indicating  something  new,  indicates  something 
good  at  the  same  time  ; and  therefore,  if  the 
thing  in  question  be  good  as  well  as  new,  in- 
novation is  not  a proper  term  for  it.  How- 
ever, as  tne  idea  of  novelty  was  the  only  idea 
originally  attached  to  the  term  innovation, 
and  the  only  one  which  is  directly  expressed 
in  the  etymology  of  it,  you  may  still  venture 
to  employ  the  word  innovation,  since  no  man 
can  readily  and  immediately  convict  your  ap- 
pellation of  being  an  improper  one  upon  the 
face  of  it. 

With  the  appellation  thus  chosen  for  the 
purpose  of  passing  condemnation  on  the  mea- 
sure, he  by  whom  it  has  been  brought  to  view 
in  the  character  of  an  improvement,  is  not  (it 
is  true)  very  likely  to  be  well  satisfied : but 
of  this  you  could  not  have  had  any  expecta- 
tion. What  you  want  is  a pretence  which 
your  own  partisans  can  lay  hold  of,  for  the 
purpose  of  deducing  from  it  a colourable  war- 
rant for  passing  upon  the  improvement  that 
censure  which  you  are  determined,  and  they, 
if  not  determined,  are  disposed  and  intend  to 
pass  on  it. 

Of  this  instrument  of  deception,  the  po- 
tency is  most  deplorable.  It  is  but  of  late 
years  that  so  much  as  the  nature  of  it  has  in 
any  way  been  laid  before  the  public:  and  now 
that  it  has  been  laid  before  the  public,  the 
need  there  is  of  its  being  opposed  with  effect, 
and  the  extreme  difficulty  of  opposing  it  with 
effect,  are  at  the  same  time  and  in  equal  de- 
gree manifest.  In  every  part  of  the  field  of 
thought  and  discourse,  the  effect  of  language 
depends  upon  the  principle  of  association  — 
upon  the  association  formed  between  words, 
and  those  ideas  of  which,  in  that  way,  they 
have  become  the  signs.  But  in  no  small  part 
of  the  field  of  discourse,  one  or  other  of  the 
two  censorial  and  reciprocally  correspondent 
and  opposite  affections  — the  amicable  and 
the  hostile  — that  by  which  approbation,  and 
that  by  which  disapprobation,  is  expressed  — 
are  associated  with  the  word  in  question  by 
a tie  little  less  strong  than  that  by  which  the 
object  in  question,  be  it  person  or  thing-— 
be  the  thing  a real  or  fictitious  entity — be  it 
operation  or  quality,  i.s  associated  with  that 
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■ame  articulate  audible  sign  and  its  visible 
representations. 

To  diminish  the  cfTect  of  this  instrument 
of  deception  (for  to  do  it  away  completely, 
to  render  all  minds,  without  exception,  at  all 
times  insensible  to  it,  seems  scarcely  jjossible) 
must,  at  any  rate,  be  a work  of  time.  But  in 
l)roportion  as  its  effect  on  the  understanding, 
and  through  that  channel  on  the  temper  and 
conduct  of  mankind,  is  diminished,  the  good 
effect  of  the  exposure  will  become  manifest. 

By  such  of  these  passion-kindling  appella- 
tives as  are  of  the  eulogistic  cast,  compara- 
tively speaking,  no  bad  effect  is  produced  : 
but  by  those  which  are  of  the  dyslogistic, 
prodigious  is  the  mischievous  effect  produced, 
considered  in  a moral  point  of  view.  By  a 
single  word  or  two  of  tliis  complexion,  what 
hostility  has  been  produced!  how' intense  the 
feeling  of  it ! how  w'idc  the  range  of  it ! how 
full  of  mischief,  in  all  imaginable  shapes,  the 
effects  !* 


CHAPTER  II. 

IMPOSTOR  TERMS — (ad  judiciiim.') 

Exposition.  — The  fallacy  -which  consists  in 
the  employment  of  impostor  terms,  in  some 
respects  resembles  that  which  has  been  ex- 
posed in  the  preceding  chapter;  but  it  is  ap- 
plied chiefly  to  the  defence  of  things,  Avhicli 
under  their  proper  name  are  manifestly  inde- 
fensible. Instead,  therefore,  of  speaking  of 
such  things  under  their  proper  name,  the  so- 
phist has  recourse  to  some  appellative,  which, 
along  w'ith  the  indefensible  object,  includes 
some  other  — generally  an  object  of  favour; 
or  at  once  substitutes  an  object  of  approba- 
tion for  an  object  of  censure.  For  inst,ance, 
persecutors  in  matters  of  religion  have  no 
such  w’ord  as  persecution  in  their  vocabulary: 
zeal  is  the  word  by  w'hich  they  characterize 
all  their  actions. 

In  the  employment  of  this  fallacy,  two 
things  are  requisite ; — 

1.  A fact  or  circumstance,  w'hich,  under  its 
proper  name,  and  seen  in  its  true  colours, 
would  be  an  object  of  censure,  and  which, 
therefore,  it  is  necessary  to  disguise:  — (res 
tegenda.) 

2.  The  appellative  which  the  sophist  em- 
ploys to  conceal  what  would  be  deemed  of- 
fensive, or  even  to  bespeak  a degree  of  favour 
for  it  by  the  aid  of  some  happier  accessary : 
— (tegumen.)^ 


• As  an  instance  remarkable  enough,  though 
not  in  respect  of  the  mischievousness,  yet  in 
respect  of  the  extent  and  the  importance  of  the 
effects  producible  by  a single  word,  note  Lord 
Erskine’s  defence  of  the  ITbigs,  avowedly  pro- 
duced by  the  application  of  the  dyslogistic  word 
faction  to  that  party  in  the  state. 

-|-  The  device  here  in  question  is  not  peculiar 
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E.rposurc.  — Example  : Influence  of  the 
Crown.  — The  sinister  influence  of  the  crown 
is  an  objtkct  which,  if  ex[)ressed  by  any  pe- 
culiar and  distinctive  appellation,  would,  com- 
paratively speaking,  find  perbaps  hut  few 
defenders  ; but  which,  so  long  as  no  other  de- 
nomination is  employed  for  the  designation  of 
it  than  the  generic  term  influence,  will  rarely 
meet  with  indiscrimiuating  rep-robation. 

Corruption, — the  term  which,  in  the  eyes 
of  those  to  whom  this  species  of  iiithience  is 
an  object  of  disapprobation,  is  the  appropriate 
and  only  siiiglc-tvorded  term  capable  of  being 

to  politicians.  By  an  example  drawn  from  pri- 
vate life,  it  may  to  some  eyes  be  placed,  pcrliaps, 
in  a clearer  point  of  view.  The  word  gallantry 
is  employed  to  denote  either  of  two  dispositions, 
which,  though  not  altogether  without  connexion, 
may  either  of  them  exist  without  the  other.  In 
one  of  these  senses,  it  denotes,  on  the  part  of  the 
stronger  sex,  the  disposition  to  testify  on  all  o,  - 
casions  towards  the  weaker  sex  those  sentiments 
of  respect  and  kindness  by  which  civilized  is  so 
strikingly  and  happily  distinguished  from  savage 
life.  In  the  other  sense,  it  is,  in  the  main,  syno- 
nymous to  adultery : yet  not  so  completely  syno- 
nymous (as  indeetl  words  perfectly  synonymous 
are  of  rare  occurrence)  but  that,  in  addition  to 
this  sensa,  it  presents  an  accessary  and  collateral 
one.  Having,  from  the  habit  of  being  employed 
in  the  other  sense,  acquired,  in  addition  to  its 
direct  sense,  a collateral  scn.se  of  the  eulogistic 
cast,  it  serves  to  give  to  the  act,  habit,  or  dispo- 
sition, which  in  this  sense  it  is  employed  to  pre- 
sent, sometliing  of  an  eulogistic  tincture,  in  lieu 
of  that  dyslogystic  colouring  under  which  tlie 
object  is  presented  by  its  direct  and  proper  name. 
Whatever  act  a man  regards  himself  as  being 
known  to  have  performed,  or  meditates  the  per- 
formance of,  under  any  expectation  of  his  being 
eventually  known  to  have  performed  it,  he  will 
not,  in  speaking  of  it,  make  use  of  any  term  the 
tendency  of  which  is  to  call  forth,  on  the  part  of 
the  hearer  or  reader,  any  sentiment  of  disappro- 
bation pointed  at  the  sort  of  act  in  question,  and 
consequently,  through  the  medium  of  the  act,  at 
the  agent  by  whom  it  has  been  performed.  To 
the  word  adxdtery,  this  effect,  to  every  i-nan  more 
or  less  unpleasant,  is  attached  by  the  usage  of 
language.  On  every  occasion  in  wdrich  it  is  ne- 
cessary to  his  purpose  to  bring  to  view  an  act  of 
this  obnoxious  description,  he  will  naturally  be 
on  the  look-out  for  a term  in  the  use  of  which  he 
may  be  supposed  to  have  had  another  meaning, 
.and  which,  in  so  far  as  it  conveys  an  idea  of  the 
forbidden  act  in  question,  presents  it  with  an 
accompaniment,  not  of  reproach,  but  rather  of 
approbation,  which  in  general  would  not  have 
accompanied  it  but  for  the  other  signification 
which  the  word  is  also  employed  to  designate. 
This  term  he  finds  in  the  w'ord  gallantry. 

There  is  a sort  of  man,  who,  whether  ready  or 
no  to  commit  any  act  or  acts  of  adultery,  would 
gladly  be  thought  to  have  been  habituated  to  the 
commission  of  such  acts ; but  even  this  sort  of 
man  would  neither  be  found  to  say  of  himself, 
“ I am  an  adulterer,”  nor  pleased  to  have  it  said 
of  him,  “ He  is  an  adulterer.”  But  to  have  it 
•said  of  him  that  he  is  a man  of  gallantry,  — this 
is  what  the  sort  of  man  in  question  would  regard 
as  a compliment,  with  the  sound  of  which  he 
would  be  pleased  and  flattered. 
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employed  for  the  expression  of  it  — is  a term 
of  the  djjslogistic  cast.  This,  then,  by  any 
person  whose  meaning  it  is  not  to  join  in  the 
condemnation  passed  on  the  practice  or  state 
of  things  which  is  designated,  is  one  that  can- 
not possibly  be  employed.  In  speaking  of  this 
practice  and  state  of  things,  he  is  therefore 
obliged  to  go  upon  the  look-out,  and  find  some 
term,  which,  at  the  same  time  that  its  claim 
to  the  capacity  of  presenting  to  view  the 
object  in  question  cannot  be  contested,  shall 
be  of  the  eulogistic  or  at  least  of  the  neutral 
cast;  and  to  one  or  other  of  these  classes  be- 
longs the  term  injluence. 

Under  the  term  influence,  when  the  crown 
is  considered  as  the  possessor  of  it,  are  in- 
cluded two  species  of  influence:  the  one  of 
them  such,  that  the  removal  of  it  could  not, 
without  an  utter  reprobation  of  the  monar- 
chical form  of  government,  be  by  any  person 
considered  as  desirable,  nor,  without  the  utter 
destruction  of  monarchical  government,  be 
considered  as  possible ; — the  other  such — that 
in  the  opinion  of  many  persons,  the  complete 
destruction  or  removal  of  it  would,  if  possible, 
be  desirable,  — and  that,  though  consistently 
with  the  continuance  of  the  monarchical  go- 
vernment, the  complete  removal  of  it  would 
not  be  practicable,  yet  the  diminution  of  it 
to  such  a degree  as  that  the  remainder  should 
not  be  productive  of  any  practically  pernicious 
effects  would  not  be  impracticable. 

Influence  of  will  on  will — influence  of  un- 
derstanding on  xinderstanduig ; in  this  may  be 
seen  the  distinction  on  which  the  utility  or 
noxiousness  of  the  sort  of  influence  in  ques- 
tion depends. 

In  the  influence  of  understanding  on  un- 
derstanding, may  be  seen  that  influence  to 
which,  by  whomsoever  exercised,  on  whom- 
soever exercised,  and  on  what  occasion  so- 
ever exercised,  the  freest  range  ought  to  be 
left — left,  although,  as  for  instance,  exercised 
by  the  crown,  and  on  the  representatives  of 
the  people.  Not  that  to  this  influence  it  may 
not  ha()pen  to  be  productive  of  mischief  to 
any  amount;  but  that  because  without  this 
influence  scarce  any  good  could  be  accom- 
plished, and  because,  when  it  is  left  free,  dis- 
order cannot  present  itself  without  leaving 
the  door  open  at  least  for  the  entrance  of  (he 
remedy. 

The  influence  of  understanding  on  under- 
standing is,  in  a word,  no  other  than  the  in- 
fluence of  human  reason  — a guide  which, 
like  other  guides,  is  liable  to  miss  its  way,  or 
dishonestly  to  recommend  a wrong  course, 
but  which  is  the  only  guide  of  which  the  na- 
ture of  the  case  is  susceptible. 

Under  the  British  constitution,  to  the 
crown  belongs  either  the  sole  management,  or 
a principal  and  leading  part  of  the  manage- 
ment of  the  public  business:  and  it  is  only 
by  the  influence  of  understanding  on  under-  j 


standing,  or  by  the  influence  of  will  on  will, 
that  by  any  person  or  persons,  except  by  phy- 
sical force  immediately  applied,  anything  can 
be  done. 

To  the  execution  of  the  ordinary  mass  of 
duties  belonging  to  the  crown,  the  influence 
of  will  on  will,  so  long  ns  the  persons  on 
whom  it  is  exercised  are  the  proper  persons, 
is  necessary.  On  all  persons  to  whom  it 
belongs  to  the  crown  to  give  orders,  this 
species  of  influence  is  necessary ; for  it  is 
only  in  virtue  of  this  species  of  influence  that 
orders,  considered  as  delivered  from  a super- 
ordinate to  a subordinate  — considered  in  a 
word  as  orders,  in  contradistinction  to  mere 
suggestions,  or  arguments  operating  by  the 
influence  of  understanding  on  understanding, 
— can  be  productive  of  any  effect. 

Thus  far,  then,  in  the  case  of  influence  of 
will  on  will,  as  well  as  in  the  case  of  influence 
of  understanding  on  understanding,  no  ra- 
tional and  consistent  objection  can  be  made 
to  the  use  of  influence.  In  either  case,  its 
title  to  the  epithet  legitimate  influence  is 
above  dispute. 

The  case,  among  others,  in  which  the  title 
of  the  influence  of  the  crown  is  open  to  dis- 
pute— the  case  in  which  the  epithet  sinister, 
or  any  other  mark  of  disapprobation,  may  be 
bestowed  upon  it  (bestowed  upon  the  bare 
possession,  and  without  need  of  reference  to 
the  particular  use  and  application  which  on 
any  particular  occasion  may  happen  to  be 
made  of  it,)  — is  that  where,  being  of  that 
sort  which  is  exercised  by  will  on  will,  the 
person  on  whom  on  the  occasion  in  question 
it  is  exercised,  is  either  a member  of  parlia- 
ment, or  a person  possessed  of  an  electoral 
vote  with  reference  to  a seat  in  parliament. 

The  ground  on  which  this  species  of  influ- 
ence thus  exercised  is,  by  those  by  whom  it 
is  spoken  of  with  disapprobation,  represented 
as  sinister,  and  deserving  of  that  disapproba- 
tion, is  simply  this : — viz.  that  in  so  far  as 
this  influence  is  efficient,  the  will  professed 
to  be  pronounced  is  not  in  truth  the  will  of 
him  whose  will  it  professes  to  be,  but  the 
will  of  him  in  whom  the  influence  originates, 
and  from  whom  it  proceeds : in  so  much, 
that  if,  for  example,  every  member  of  parlia- 
ment without  exception  were  in  each  liouse 
under  the  dominion  of  the  influence  of  the 
crown,  and  in  every  individual  instance  that 
influence  were  effectual, — the  monarchy,  in- 
stead of  being  the  limited  sort  of  monarchy 
it  professes  to  be,  would  be  in  effect  an  abso- 
lute one  — in  form  alone  a limited  one  ; nor 
so  much  as  in  form  a limited  one  any  longer 
than  it  happened  to  be  the  pleasure  of  the  mo- 
narch that  it  should  continue  to  be  so. 

The  functions  attached  to  the  situation  of 
a member  of  parliament  may  be  included, 
most  or  all  of  them,  under  three  denomina- 
tions— the  legislative,  the  judicial,  and  the 
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inquisitorial : the  legislative,  in  virtue  of 
which,  in  each  House,  each  member  tliat 
[ileases  takes  a part  in  the  making  of  laws; 
the  judicial,  which,  whether  penal  cases  or 
cases  non-penal  he  considered,  is  not  exer- 
cised to  any  considcralile  extent  but  by  the 
House  of  Lords ; and  the  inquisitorial,  tl)e 
exercise  of  which  is  performed  by  an  inquiry 
into  facts,  with  a view  to  the  exercise  either 
of  legislative  authority,  or  of  judicial  autho- 
rity, or  both,  wliichever  the  case  may  be  found 
to  require.  To  the  exercise  of  either  branch 
may  be  referred  what  is  done,  wlien,  on  the 
ground  of  some  defect  either  in  point  of  moral 
or  intellectual  fitness,  or  both,  application  is 
made  by  either  house  for  the  removal  of  any' 
member  or  members  of  the  executive  branch 
of  the  oflicial  establishment  — any  servant  or 
servants  of  the  crown. 

But,  for  argument’s  sake,  suppose  tlte  above- 
mentioned  extreme  case  to  be  realized,  all 
these  functions  are  equally  nugatory.  What- 
ever law  is  acceptable  to  the  crown,  will  be 
not  only  introduced  but  carried;  no  law  that 
is  not  acceptable  to  the  crown,  will  be  so 
much  as  introduced  ; every  judgment  that  is 
acceptable  to  the  crown  will  be  pronounced; 
no  judgment  that  is  not  acceptable  to  the 
crown  will  be  pronounced:  every  inquiry  that 
is  acceptable  to  the  crown  will  be  made;  no 
inquiry  that  is  not  acceptable  to  the  crown 
wilt  be  made ; and  in  particular,  let,  on  the 
part  of  the  servasits  of  the  crown,  any  or 
all  of  them,  misconduct  in  every  imaginable 
shape  he  ever  so  enormous,  no  application  that 
is  not  acceptable  to  the  crown  will  ever  be 
made  for  their  removal;  that  is,  no  such  ap- 
plication will  ever  be  made  at  all : for  in  this 
state  of  things,  supposing  it,  in  the  instance 
of  any  servant  of  the  crown,  to  he  the  plea- 
sure of  tlic  crown  to  remove  him,  he  will  be 
removed  of  course ; nor  can  any  such  appli- 
cation be  productive  of  anything  better  than 
needless  loss  of  time. 

Raised  to  the  pitch  supposed  in  this  ex- 
treme case,  there  are  not,  it  is  supposed,  many 
men  in  the  country,  by  whom  the  inlluence 
of  the  crown,  of  that  sort  which  is  exercised 
by  the  will  of  the  crown  on  the  wills  of 
members  of  parliament,  would  not  be  really 
regarded  as  coming  under  the  denomination 
of  sinister  influence  ; not  so  much  as  a single 
one  by  whom  its  title  to  that  denomination 
would  be  openly  denied. 

But  among  members  of  parliament,  many 
there  are  on  whom,  beyond  possibility  of  de- 
nial, this  sort  of  inlluence  — inlluence  of  will 
on  will  — is  exerted:  since  no  man  can  be  in 
possession  of  any  desirable  situation  from 
which  he  is  removable,  without  its  being 
exerted  on  him ; say  rather,  without  its  ex- 
erting itself  on  him:  for  to  the  production  of 
the  full  effect  of  influence,  no  act,  no  express 
intimation  of  will  on  the  part  of  any  person, 
is  in  any  such  situation  necessary. 
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Here,  then,  comes  the  grand  question  in 
dispute.  In  some  opinions,  of  that  sort  of  in- 
fluence of  will  on  will,  exercising  itself  from 
the  crown  on  a member  of  parliament,  or  at 
any  rate  on  a member  of  the  House  of  Com- 
mons, composed  of  the  elected  representatives 
of  the  people,  not  any  the  least  particle  is 
necessary  — not  any  the  least  particle  is  in 
any  way  beneficial  — not  any  the  least  par- 
ticle, in  so  far  as  it  is  operative,  can  be  other 
than  pernicious. 

In  the  language  of  those  by  whom  this  opi- 
nion is  held,  every  particle  of  such  influence 
is  sinister  influence,  corrupt  or  corruptive  in- 
fluence, or,  in  one  word,  corruption. 

Others  there  are,  in  whose  opinion,  or  at 
any  rate,  if  not  in  their  opinion,  in  whose 
language,  of  that  influence  thus  actually  exer- 
cising itself,  the  whole,  or  some  part  at  any 
rate,  is  not  only  innoxious  but  beneficial,  and 
not  only  beneficial  but  — to  the  maintenance 
of  the  constitution  in  a good  and  healthful 
state — absolutely  necessary:  and  to  this  num- 
ber must  naturally  be  supposed  to  belong  all 
those  on  whom  this  obnoxious  species  of  in- 
fluence is  actually  exercising  itself. 


CHAPTER  III. 

VAGfE  GENEiiALl'JiES — (ad  judicium.j 

Evposition. — Vague  generalities  compre- 
hend a numerous  class  of  fallacies,  resorted 
to  by  those  who,  in  preference  to  the  most 
particular  and  determinate  terms  and  ex- 
pressions which  the  nature  of  the  case  in 
question  admits  of,  employ  others  more  ge- 
neral and  indeterminate. 

An  expression  is  vague  and  ambiguous 
when  it  designates,  by  one  and  the  same 
appellative,  an  object  which  may  be  good  or 
bad,  according  to  circumstances  ; and  if,  in 
the  course  of  an  inquiry  touching  the  qualities 
of  such  an  object,  such  an  expression  is  em- 
ployed without  a recognition  of  this  distinc- 
tion, the  expression  operates  as  a fallacy. 

Take,  for  instance,  the  terms,  yovcrnmevt, 
laws,  morals,  reliyion.  The  genus  compre- 
hended in  each  of  these  terms  may  be  divided 
into  two  species  — the  good  and  bad;  for  no 
one  can  deny  that  there  have  been  and  still 
are  in  the  world,  bad  governments,  bad  laws, 
bad  systems  of  morals,  and  bad  religions. 
The  bare  circumstance,  therefore,  of  a man  s 
attacking  government  or  law,  morals  or  reli- 
gion, does  not  of  itself  afford  the  slightest 
presumption  that  he  is  engaged  in  anything 
blameable : if  his  attack  is  only  directed 
against  that  which  is  bad  in  each,  his  efforts 
may  he  productive  of  good  to  any  extent. 

This  essential  distinction  the  defender  of 
abuse  takes  care  to  keep  out  of  sight,  and 
boldly  imputes  to  his  antagonist  an  intention 
to  subvert  all  governments,  laws,  morals  or 
religion. 
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But  it  is  in  the  way  of  insinuation,  rather 
than  in  the  form  of  direct  assertion,  that  the 
argument  is  in  this  case  most  commonly 
brought  to  bear.  Propose  any  tiling  with  a 
view  to  the  improvement  of  the  e.xisting 
jiractice  in  relation  to  government  at  large, 
to  the  law,  or  to  religion,  he  will  treat  you 
with  an  oration  on  the  utility  and  necessity 
of  government,  of  law,  or  of  religion.  To 
what  end  ? To  the  end  that  of  your  own 
accord  you  may  draw  the  inference  which  it 
is  his  desire  you  should  draw,  even  that  what 
is  proposed  has  in  its  tendency  something 
which  is  prejudicial  to  one  or  other  or  all  of 
these  objects  of  general  regard.  Of  the  truth 
of  the  intimation  thus  conveyed,  had  it  been 
made  in  the  form  of  a direct  assertion  or 
averment,  some  proof  might  naturally  have 
been  looked  for  : by  a direct  assertion,  a sort 
of  notice  is  given  to  the  hearer  or  reader  to 
prepare  himself  for  someting  in  the  shape 
of  proof ; but  when  nothing  is  asserted,  no- 
thing is  on  the  one  hand  offered,  nothing  on 
the  other  e.xpected,  to  be  proved. 

1.  Order. 

E.rposure Among  the  several  cloudy 

appellatives  which  have  been  commonly  em- 
ployed as  cloaks  for  misgoverninenl,  there  is 
none  more  conspicuous  in  this  atmosphere  of 
illusion  than  the  word  Order. 

The  word  order  is  in  a (icculi  ir  degree 
adapted  to  the  purpose  of  a cloak  for  li/ra>i)nj 
— the  word  order  is  more  extensive  than  law, 
or  even  than  government. 

But,  what  is  still  more  material,  the  word 
order  is  of  the  eulogistic  cast  ; whereas  the 
words  government  and  law,  howsoever  the 
things  signified  may  have  been  taken  in  the 
lump  for  subjects  of  praise,  the  complexion 
of  the  signs  themselves  is  still  tolerably  neu- 
tral : just  as  is  the  case  with  the  words  con- 
stilntion  and  institutions. 

Thus,  whether  the  measure  or  arrangement 
be  a mere  transitory  measure  or  a permanent 
law  — if  it  be  a tyrannical  one,  be  it  ever  so 
tyrannical,  in  the  word  order  _\oii  have  atenn 
not  only  wide  enough,  but  in  every  respect 
belter  adapted  than  any  other  which  the  lan- 
guage can  supply,  to  serve  as  a cloak  for  it. 
Suppose  any  number  of  men,  by  a speedy 
death  or  a lingering  one,  destroyed  for  meet- 
ing one  another  for  the  purpose  of  obtaining 
a remedy  for  the  abuses  by  which  they  are 
sulfering — what  nobody  can  deny  is,  that  by 
their  destruction,  order  is  maintained  ; for 
the  loorst  order  is  as  truly  order  as  the  best. 
Accordingly,  a clearance  of  this  sort  having 
been  effected,  suppose  in  the  House  of  Com- 
mons a Lord  Castlercagh,  or  in  the  House  of 
Lords  a Lord  Sidmouth,  to  stand  up  and 
insist,  that  by  a measure  so  undeniably  pru- 
dential order  was  maintained,  with  what  truth 
could  they  be  contradicted?  And  who  is 
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there  that  would  have  the  boldness  to  assert 
that  order  ought  not  to  be  maintained? 

To  the  word  order,  add  the  word  good,  the 
strength  of  the  checks,  if  any  there  were, 
that  were  thus  applied  to  tyranny,  would  be 
but  little  if  at  all  increased.  By  the  word 
good,  no  other  idea  is  brought  to  view  than 
that  of  the  sentiment  of  approbation,  as  at- 
tached by  the  person  by  whom  it  is  employed 
to  the  object  designated  by  the  substantive 
to  which  this  adjunct  is  applied.  Order  is 
any  arrangement  which  exists  with  reference 
to  the  object  in  question;  — good  order  is 
that  order,  be  it  what  it  may,  which  it  is  my 
wish  to  be  thought  to  approve  of. 

Take  the  state  of  things  under  Nero,  un- 
der Caligula : with  as  indisputable  propriety 
might  the  word  order  be  applied  to  it,  as  to 
the  state  of  things  at  present  in  Great  Bri- 
tain  or  the  American  United  States. 

What  in  the  eyes  of  Bonaparte  was  good 
order?  That  which  it  had  been  his  pleasure 
to  establish. 

By  the  adjunct  social,  the  subject  order  is 
perhaps  rendered  somewhat  the  less  fit  for 
the  use  of  tyrants,  but  not  much.  Among 
the  purposes  to  w'hich  the  word  social  is  em- 
ployed, is  indeed  that  of  bringing  to  view  a 
state  of  things  favourable  to  the  happiness  of 
society  : but  a purpose  to  which  it  is  also 
employed,  is  that  of  bringing  to  view  a state 
of  things  no  otherwise  considered  than  as 
having  place  in  society.  By  the  war  which 
in  the  Roman  history  bears  the  name  of  the 
social  war,  no  great  addition  to  the  happiness 
of  society  was  ever  supposed  to  be  made ; yet 
it  was  not  the  less  a social  one. 

As  often  as  any  measure  is  brought  for- 
ward having  for  its  object  the  making  any 
the  slightest  defalcation  from  the  amount  of 
the  sacrifice  made  of  the  interest  of  the  many 
to  the  interest  of  the  few,  social  is  the  ad- 
junct by  which  the  order  of  things  to  which 
it  is  pronounced  hostile,  is  designated. 

By  a defalcation  made  from  any  part  of 
the  mass  of  factitious  delay,  vexation,  and 
expense,  out  of  which,  and  in  proportion  to 
which,  lawyers’  profit  is  made  to  flow  — by 
any  defiilcation  made  from  the  mass  of  need- 
less and  worse  than  useless  emolument  to 
office,  with  or  without  service  or  pretence  of 
service  — by  any  addition  endeavoured  to  be 
made  to  the  quantity,  or  improvement  in  the 
quality  of  service  rendered,  or  time  bestowed 
in  service  rendered  in  return  for  such  emo- 
lument— by  every  endeavour  that  has  for 
its  object  the  persuading  the  people  to  place 
their  fate  at  the  disposal  of  any  other  agents 
than  tliose  in  whose  hands  breach  of  tnist  is 
certain,  due  fulfilment  of  it  morally  and  phy- 
sically impossible,  — social  order  is  said  to  he 
endangered,  and  threatened  to  be  destroyed. 

Broportionca  to  the  degree  of  clearness 
with  which  the  only  true  and  justifiable  end 
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of  government  is  held  up  to  view  in  any  dis- 
course tliat  meets  the  public  eye,  is  the  dan- 
ger and  inconvenience  to  wliich  those  rulers 
arc  exposed,  who,  for  their  own  particular 
interest,  have  been  engaged  in  an  habitual 
departure  from  that  only  legitimate  and  de- 
fensible course.  Hence  it  is,  that,  when 
compared  with  the  words  order,  maintenance 
of  order,  the  use  even  of  such  words  as  hap- 
piness, welfare,  well-being,  is  not  altogether 
free  from  (Unger,  wide-extending  and  com- 
paratively indeterminate  as  the  import  of 
them  is ; to  the  single  word  happiness,  sub- 
stitute the  phrase  greatest  happiness  of  the 
greatest  number,  the  description  of  the  end 
becomes  more  determinate  and  even  instruc- 
tive, the  danger  and  inconvenience  to  misgo- 
vernment  and  its  authors  and  its  instruments 
still  more  alarming  and  distressing  ; for  then, 
for  a rule  whereby  to  measure  the  goodness 
or  badness  of  a government,  men  are  referred 
to  so  simple  ami  universally  apprehensible  a 
standard  as  the  numeration  table.  By  the 
pointing  men’s  attentions  to  this  end,  and  the 
clearness  of  the  light  thus  cast  upon  it,  the 
importance  of  such  words  as  the  word  order, 
which  by  their  obscurity  substitute  to  the 
olFensive  light  the  useful  and  agreeable  dark- 
ness, is  more  and  more  intimately  felt. 

2.  Establishment. 

In  the  same  way,  again,  J^stablishment  is 
a word  in  use,  to  protect  the  bad  parts  of 
establishments,  by  charging  those  who  wish 
to  remove  or  alter  them,  witli  the  wish  to 
subvert  all  establishments,  or  all  good  estab- 
lishments.* 

3.  Matchless  Constitution. 

The  constitution  has  some  good  points  ; it 
has  some  bad  ones  : it  gives  facility,  and,  un- 
til reform  — radical  reform  — shall  have  been 
accomplished,  security  and  continual  increase 
to  waste,  depredation,  oppression,  and  cor- 
ruption in  every  department,  and  in  every 
variety  of  shape. 

• In  the  church  establishment,  the  bad  parts 
are  — 

1.  Quantity  and  distribution  of  payment;^ — 
its  ine(juality  creating  opposite  faults  — excess 
and  deheiency.  The  excessive  part  calling  men 
off  from  their  duty,  and,  as  in  lotteries,  tempting 
an  excessive  number  of  adventurers  : the  defect 
deterring  men  from  engaging  in  the  duty,  or 
rendering  them  unable  to  perform  it  as  it  ought 
to  be  performed. 

2.  Mode  of  payment;  — tithes,  a tax  on  food, 
which  discourages  agricultural  improvements, 
and  occasions  dissension  between  the  minister  and 
his  parishioners. 

3.  Forms  of  admission,  compelling  insincerity, 
subversive  of  the  basis  of  morality.  As  to  purely 
speculative  points,  no  matter  which  side  a man 
embraces,  so  he  be  sincere,  but  highly  mischie- 
vous that  he  should  maintain  even  the  right  side 
(where  there  happens  to  be  any)  when  he  is  not 
sincere. 
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Now,  in  their  own  name  respectively,  wa.ste 
depredation,  oppression,  corruption,  cannot  h(j 
toa.sted;  gentlemen  would  not  cry.  Waste  for 
ever  ! Depredation  for  ever  ! Oppression  for 
ever  ! Corruption  for  ever  ! But  The  consti- 
tution for  ever  ! this  a man  may  cry,  and 
docs  cry,  and  makes  a merit  of  it. 

Of  this  instrument  of  rhetoric,  the  use  is 
at  least  as  old  as  Aristotle.  As  old  as  Aris- 
totle is  even  the  receipt  for  making  it;  for 
Aristotle  has  himself  given  it : and  of  how 
much  longer  standing  the  use  of  it  may  have 
been,  may  baflle  the  sagacity  of  a Mitford  to 
determine.  How  sweet  are  gall  and  honey  ! 
how  white  are  soot  and  snow  ! 

Matchless  Constitution  I there’s  your  sheet- 
anchor  ! there’s  your  true  standard  ! — rally 
round  the  constitution  ; — that  is,  rally  round 
waste,  rally  round  depredation,  rally  round 
oppression,  rally  round  corruption,  rally  round 
election  terrorism,  rally  round  imposture  — 
imposture  on  the  hustings,  imposture  in 
Honourable  House,  imposture  in  every  ju- 
dicatory. 

Connected  with  this  toasting  and  this  boast- 
ing, is  a theory,  such  as  a Westminster  or 
Eton  boy  on  the  sixth  form,  aye,  or  his  grand- 
mother, might  be  ashamed  of.  For  among 
those  who  are  loudest  in  crying  out  theory 
(as  often  as  any  attempt  is  made  at  reasoning, 
any  appeal  made  to  the  universally  known 
and  indisputable  principles  of  human  jiature,) 
always  may  some  silly  sentimental  theory  be 
found. 

The  constitution,  — why  must  it  not  be 
looked  into  ? — why  is  it,  that  under  pain  of 
being  ipso  facto  anarchist  convict,  we  mii.st 
never  presume  to  look  at  it  otherwise  than 
with  shut  eyes?  Because  it  was  the  work  of 
our  ancestors,  — of  ancestors,  of  legislators, 
few  of  whom  could  so  much  as  read,  and 
those  few  had  nothing  before  them  that  was 
worth  the  reading.  First  theoretical  suppo- 
sition, ivisdom  of  barbarian  ancestors. 

When  from  their  ordinary  occupation,  their 
order  of  the  day,  the  cutting  of  one  another’s 
throats,  or  those  of  Welchmen,  Scotchmen, 
or  Irishmen,  they  could  steal  now  and  then 
a holiday,  how  (lid  they  employ  it  ? In  cut- 
ting Frenchmen’s  throats  in  order  to  get  their 
money  : this  was  active  virtue  : — leaving 
Frenchmen’s  throats  uncut,  was  indolence, 
slumber,  inglorious  ease.  Second  theoretical 
supposition,  virtue  of  barbarian  ancestors. 

Thus  fraught  with  habitual  wisdom  and 
habitual  virtue,  they  sat  down  and  devised; 
and  setting  before  them  the  best  ends,  and 
pursuing  those  best  ends  by  the  best  means, 
they  framed  — in  outline  at  any  rate  — they 
planned  and  executed  our  Matchless  Consti- 
tution — the  constitution  as  it  stands  : and 
may  it  for  ever  stand  ! 

Planned  and  executed  ? On  what  occasion  ? 
on  none.  At  what  place?  at  none.  By  whom? 
by  nobody. 
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At  no  time  ? Oh  yes,  says  everything-as- 
it-sliould-be  Blackstone.  Oh  yes,  says  Whig 
after  Wliig,  after  the  charming  commentator ; 
anno  Domini  1660,  then  it  is  that  it  was  in 
its  perfection,  about  fourteen  years  before 
James  the  Second  mounted  the  throne  with 
a design  to  govern  in  politics  as  they  do  in 
Morocco,  and  in  religion  as  they  do  at  Rome ; 
to  govern  witliout  parliament,  or  in  spite  of 
parliament : a state  of  things  for  which,  at 
this  same  era  of  perfection,  a preparation  was 
made  by  a parliament,  which  being  brought 
into  as  proper  a state  of  corruption  as  if  Lord 
Castlereagh  had  had  the  management  of  it, 
was  kept  on  foot  for  several  years  together, 
and  would  have  been  kept  a-foot  till  the 
whole  system  of  despotism  had  been  settled, 
but  for  the  sham  popish  plot  by  which  the 
fortunate  calumny  and  subornation  of  the 
Whigs  defeated  the  bigotry  and  tyranny  of 
the  Tories. 

What,  then,  says  the  only  true  theory  — 
that  theory  which  is  uniformly  confirmed  by 
all  experience? 

On  no  occasion,  in  no  place,  at  no  time, 
by  no  person  possessing  any  adequate  power, 
has  any  such  end  in  view  as  the  establishing 
the  greatest  happiness  of  the  greatest  num- 
ber, been  hitherto  entertained  : on  no  occa- 
sion, on  the  part  of  any  such  person,  hasthere 
been  any  endeavour,  any  wish  for  any  happi- 
ness other  than  his  own  and  that  of  his  own 
connexions,  or  any  care  about  the  happiness 
or  security  of  the  subject-many,  any  further 
than  his  own  has  been  regarded  as  involved 
in  it. 

Among  men  of  all  classes,  from  the  begin- 
ning of  those  times  of  which  we  have  any 
account  in  history  — among  all  men  of  all 
classes,  an  universal  struggle  and  contention 
on  the  part  of  each  individual  for  his  own 
security  and  the  means  and  instruments  of 
his  own  happiness — for  money,  for  power,  for 
reputation  natural  and  factitious,  for  constant 
ease,  and  incidental  vengeance.  In  the  course 
of  this  struggle,  under  favourable  circumstan- 
ces connected  with  geographical  situation, 
this  and  that  little  security  has  been  caught 
at,  obtained,  and  retained  by  the  subject- 
many,  against  the  conjoined  tyranny  of  the 
monarch  and  his  aristocracy.  No  plan  pur- 
sued by  anybody  at  any  time  — the  good  es- 
tablished, as  well  as  the  bird  remaining,  the 
result  of  an  universal  ccrar.ible,  carried  on  in 
the  storm  of  contending  passions  under  favour 
of  opportunity  — at  each  period,  some  advan- 
tages which  former  periods  had  lost,  others, 
which  they  had  not  gained. 

But  the  only  regular  and  constant  means 
of  security  being  the  influence  exercised  by 
the  will  of  the  people  on  the  body'  which  in 
the  same  breath  admit  Iheinselve.s  and  deny 
themselves  to  be  their  agents,  and  tliat  infhi- 
eiice  having  against  it  and  above  it  the  cor- 


ruptive and  counter-influence  of  the  ruling 
few,  the  servants  of  the  monarchy  and  the 
members  of  the  aristocracy  — and  the  quan- 
tity of  the  corruptive  matter  by  which  that 
corruptive  influence  operates,  being  every 
day  on  the  increase  ; hence  it  is,  that  rvliile 
all  names  remain  unchanged,  the  whole  state 
of  tilings  grow's  every  day  worse  and  worse, 
and  so  will  continue  to  do,  till  even  the  forms 
of  parliament  are  regarded  as  a useless  incum- 
brance, and  pure  despotism,  unless  arrested 
by  radical  reform,  takes  up  the  sceptre  with  - 
out disguise. 

While  tlic  matter  of  waste  and  corruption 
is  continually  accumulafiug — while  the  ava- 
lanche composed  of  it  is  continually  rolling 
on  — that  things  should  continue  long  in  their 
present  state  seems  absolutely  impossible. 
Three  states  of  things  contend  for  the  ulti- 
mate result : — despotic  monarchy  undisguised 
by  form;  representative  democracy  under  the 
form  of  monarchy;  representative  democracy 
under  its  own  form. 

In  this,  as  in  every  country,  the  govern- 
ment has  been  as  favourable  to  the  interests 
of  the  ruling  few',  and  thence  as  unfavourable 
to  the  general  interests  of  the  subject-many, — 
or,  in  one  w'ord,  as  bad — as  the  subject-many 
have  endured  to  see  it, — have  persuaded  them- 
selves to  suffer  it  to  be.  No  abuse  has,  ex- 
cept under  a sense  of  necessity,  been  parted 
with — no  remedy,  except  under  the  like  pres- 
sure, applied.  But  under  the  influence  of  cir- 
cumstances in  a great  degree  peculiar  to  this 
country,  at  one  time  or  another  the  ruling 
few'  have  found  themselves  under  the  ne- 
cessity of  sacrificing  this  or  that  abuse  — of 
instituting,  or  suffering  to  grow  up,  this  or 
that  remedy. 

It  is  thus,  that  under  favour  of  the  contest 
between  AVliigsand  Tories,  the  liberty  of  the 
press,  the  foundation  of  all  other  liberties, 
has  been  suffered  to  grow  up  and  continue. 
But  this  liberty  of  the  press  is  not  the  work 
of  institution,  it  is  not  the  work  of  hnv  : what 
there  is  of  it  that  exists,  exists  not  by  means 
blit  in  spite,  of  huv.  It  is  all  of  it  contrary  to 
law : by  law'  there  is  no  more  liberty  of  the 
press  in  England,  than  in  Spain  or  Morocco. 
It  is  not  the  constitution  of  the  government, 
it  is  not  the  force  of  the  law  ; it  is  the  weak- 
ness of  the  law  w'e  have  to  thank  for  it.  It 
is  not  the  'Abigs  that  w'e  have  to  thank  for  it. 
anymore  than  the  Tories.  The  Tories  — that 
is,  the  supporters  of  monarchy — vvould  de- 
stroy it,  simply  assured  of  their  never  being 
in  a condition  to  have  need  of  it : the  Whigs 
would  with  equal  readiness  destroy  it,  or  con- 
cur in  destroying  it,  could  they  possess  that 
same  comfortable  assurance.  But  it  has  never 
been  in  their  power;  and  to  that  impotence 
is  it  that  wc  are  indebted  for  their  zeal  for 
the  liberty  of  the  press  ami  the  sujipoi  t they 
have  given  to  the  people  in  the  exercise  of 
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it.  Without  this  arm  they  could  not  fight 
their  battles ; without  this  for  a trumpet,  they 
could  not  call  the  people  to  their  aid. 

Such  corruption  was  not,  in  the  head  of 
any  original  framer  of  the  constitution,  the 
work  of  design  : but  were  this  said  without 
explanation,  an  opinion  that  would  naturally 
be  supposed  to  be  implied  in  it,  is,  that  the 
constitution  was  originally  in  some  one  head, 
the  whole,  or  the  chief  part  of  it,  the  work 
of  design.  The  evil  consequence  of  a notion 
pronouncing  it  the  work  of  design  would  be, 
that,  such  a design  being  infinitely  beyond  the 
wisdom  and  virtue  of  any  man  in  the  present 
times,  a planner  would  be  looked  out  for  in 
the  most  distant  age  that  could  be  found  ; — 
thus  the  ancestor- wisdom  fallacy  would  be 
the  ruling  principle,  and  the  search  would  be 
fruitless  and  endless.  But  the  non-existence 
of  any  determinate  design  in  the  formation 
of  the  constitution  may  be  proved  from  his~ 
tori/.  The  House  of  Commons  is  the  cha- 
racteristic and  vital  principle.  Anno  1265, 
the  man  by  whom  the  first  germ  was  planted 
was  Simon  de  Montfort,  Earl  of  Leicester, 
a foreigner  and  a rebel.  In  this  first  call  to 
the  people,  there  was  no  better  nor  steadier 
design  than  that  of  obtaining  momentary  sup- 
port for  rebellion.  The  practice  of  seeing  and 
hearing  deputies  from  the  lower  orders  before 
money  was  attempted  to  be  taken  out  of  their 
pockets,  having  thus  sprung  up,  in  the  next 
reign  Edward  the  First  saw  his  convenience 
in  conforming  to  it.  From  this  time  till  Henry 
the  Sixth’s,  instances  in  which  laws  were 
enacted  by  kings,  sometimes  without  con- 
sulting Commons  — sometimes  without  con- 
sulting them  or  Lords,  arc  not  worth  looking 
out.  Henry  the  Sixth’s  was  the  first  reign 
in  which  the  House  of  Commons  had  really 
a part  in  legislation ; till  then,  they  bad  no 
part  in  the  penning  of  any  laws  ; no  law  was 
penned  till  after  they  were  dissolved.  Here, 
then,  so  late  as  about  1450  (between  1422 
and  1461,)  the  House  of  Commons,  as  a 
branch  of  the  legislature,  was  an  innovation  : 
till  then  (anno  1450,)  constitution  (if  the 
House  of  Commons  be  a part  of  it,)  there 
was  none.  Parliament?  Yes  : consisting  of 
king  and  lords,  legislators ; deputies  of  com- 
mons, petitioners.  Even  of  this  aristocrat i cal 
parliament,  the  existence  was  precarious ; 
indigence  or  weakness  produced  its  occasional 
reproduction  ; more  prudence  and  good  for- 
tune would  have  sulficed  for  throwing  it  into 
disuse  and  oblivion  : like  the  obsolete  legis- 
lative bodies  of  France  and  Spain,  it  would 
have  been  reduced  to  a possibility.  All  this 
while,  and  down  to  the  time  when  the  re- 
assembling of  parliaments  was  imperfectly 
secured  by  indeterminate  laws,  occasioned  by 
the  temporary  nature  of  pecuniary  supplies, 
and  the  constant  cravings  of  royal  paupers, 
had  the  constitution  been  a tree,  and  both 
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Houses  branches,  either  or  both  might  have 
been  lopped  off,  and  the  tree  remain  a tree 
still." 

After  the  bloody  reigns  of  Henry  the  Eighth 
and  Mary,  and  the  too  short  reign  of  Edward 
the  Sixth,  comes  that  of  Elizabeth,  who  openly 
made  a merit  of  her  wish  to  govern  without 
parliament:  members  presuming  to  think  for 
themselves,  and  to  speak  as  they  thought, 
were  sent  to  prison  for  repentance.  After 
the  short  parliaments  produced  in  the  times 
of  .Tames  the  First  and  Charles  the  First  by 
profusion  and  distress,  came  the  first  long 
parliament.  Where  is  now  the  constitution  ? 
Where  the  design? — the  wisdom?  The 
king  having  tried  to  govern  without  lords  or 
commons,  failed : the  commons  having  ex- 
torted from  the  king’s  momentary  despair, 
the  act  which  converted  them  into  a perpetual 
aristocracy,  tried  to  govern  without  king  or 
lords,  and  succeeded.  In  the  time  of  Charles 
the  Second,  no  design  but  the  king’s  design 
of  arbitrary  government  executed  by  the  in- 
strumentality of  seventeen  years  long  parlia- 
ment. As  yet,  for  the  benefit  of  the  people, 
no  feasible  design  but  in  the  seat  of  supreme 
power  ; and  there,  conception  of  any  such  de- 
sign scarce  in  human  nature. 

The  circumstance  to  which  the  cry  of 
Matchless  Constitution  is  in  a great  degree 
indebted  for  its  pernicious  efficiency,  is  — 
that  there  was  a time  in  which  the  assertion 
contained  in  it  was  incontrovertibly  true  : till 
the  American  colonies  threw  off  the  yoke,  and 
became  independent  states;  no  political  state 
possessed  of  a constitution  equalling  it  or 
approaching  it  in  goodness,  was  anywhere 
to  be  found. 

But  from  this  its  goodness  in  a comparative 
state,  no  well-grounded  argument  could  at 
any  time  be  afforded  against  any  addition  that 
could  at  any  time  be  made  to  its  intrinsic 
goodness.  Persons  happier  than  myself  are  not 
to  be  found  anywhere  : in  this  observation, 
supposing  it  true,  what  reason  is  there  for  my 
forbearing  to  make  myself  as  much  happier 
than  I am  at  present,  as  I can  make  myself? 

This  pre-eminence  is  therefore  nothing  to 
the  purpose  ; for  of  the  pains  taken  in  this 
way  to  hold  it  up  to  view,  the  design  can  be 
no  other  than  to  prevent  it  from  being  ever 
greater  than  it  is. 

But  another  misfortune  is,  that  it  is  every 
day  growing  less  and  less : so  that  while  men 

• Between  Henry  the  Third,  and  Henry  the 
Sixth  (anno  1265  to  1422)  it  is  true  there  were 
frequent  acts  ordaining  annual,  and  even  oftener 
than  annual  parliaments.®  Still  these  were  but 
vague  promises,  made  only  by  the  king,  with  two 
or  three  petty  princes:  the  Commons  were  not 
legislators,  but  petitioners : never  seeing,  till  af- 
ter enactment  the  acts  to  which  their  assent  was 
recorded.  

® See  Christian  on  Blackstonc. 
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keep  on  vaunting  this  spurious  substitute  to 
positive  goodness,  sooner  or  later  it  will  va- 
nish altogether. 

The  supposition  always  is,  that  it  is  the 
same  one  day  as  another.  But  never  for  two 
days  together  has  this  been  true.  Since  the 
Revolution  took  place,  never,  for  two  days 
together,  has  it  been  the  same ; every  day  it 
has  been  worse  than  the  preeeding ; for  by 
every  day,  in  some  way  or  other,  addition 
has  been  made  to  the  quantity  of  the  matter 
of  corruption — to  that  matter  by  which  the 
effect  of  the  only  efficient  cause  of  good  go- 
vernment, the  influence  of  the  people,  has 
been  lessened. 

A pure  despotism  may  continue  in  the  same 
state  from  the  beginning  to  the  end  of  time: 
by  the  same  names,  the  same  things  may  be 
alw.ays  signified.  But  a mixed  monarchy,  such 
as  the  English,  never  can  continue  the  same  : 
the  names  may  continue  in  use  for  any  length 
of  time ; but  by  the  same  names,  the  same 
state  of  things  is  never  for  two  days  together 
signified.  The  quantity  of  the  matter  of  cor- 
ruption in  the  hands  of  the  monarch  being 
every  day  greater  and  greater,  the  practice 
in  the  application  of  it  to  its  purpose,  and 
thence  the  skill  with  which  application  is 
made  of  it  on  the  one  hand,  and  the  patience 
and  indifference  with  which  the  application 
of  it  is  witnessed,  being  every  day  greater 
and  greater,  the  comparative  quantity  of  the 
influence  of  the  people,  and  of  the  security  it 
affords,  is  every  day  growing  less  and  less. 

While  the  same  names  continue,  no  dif- 
ference in  the  things  signified  is  ever  per- 
ceived, but  by  the  very  few,  who  having  no 
interest  in  being  themselves  deceived,  nor  in 
deceiving  others,  turn  their  attention  to  the 
means  of  political  improvement.  Hence  it 
was,  that  with  a stupid  indifference  or  ac- 
quiescence the  Roman  people  sat  still,  while 
their  constitution,  a bad  and  confused  mix- 
ture of  aristocracy  and  democracy,  was  con- 
verted into  a pure  despotism. 

With  the  title  of  representatives  of  the 
people,  the  people  behold  a set  of  men  meet- 
ing in  the  House  of  Commons,  originating  the 
laws  by  which  they  are  taxed,  and  concur- 
ring in  all  the  other  laws  by  which  they  are 
oppressed.  Only  in  proportion  as  these  their 
nominal  representatives  are  chosen  by  the 
free  suffrages  of  the  people,  and,  in  case  of 
their  betraying  the  people,  are  removable  by 
them,  can  such  representatives  be  of  any  use. 
But  except  in  a small  number  of  instances.*, 
too  small  to  be  on  any  one  occasion  soever 
capable  of  producing  any  visible  effect  — nei- 
ther are  these  pretended  representatives  ever 
removable  by  them,  nor  have  they  ever  been 
chosen  by  them.  If,  instead  of  a House  of 
Commons  and  a House  of  Lords,  there  were 
two  Houses  of  Lords  and  no  House  of  Com- 
mons, the  ultimate  effect  would  be  just  the 


same.  If  it  depended  on  the  vote  of  a re- 
flecting man,  whether,  instead  of  the  present 
House  of  Commons,  there  should  be  another 
House  of  Lords,  his  vote  would  be  for  the 
affirmative : the  existing  delusion  would  be 
completely  dissipated,  and  the  real  state  of 
the  nation  be  visible  to  all  eyes ; and  a deal 
of  time  and  trouble  which  is  now  expended 
in  those  debates,  which,  for  the  pui  |)ose  of 
keeping  on  foot  the  delusion,  are  still  suffered, 
vvould  be  saved. 

As  to  representation,  no  man  can  even  now 
be  found  so  insensible  to  shame,  as  to  affirm 
that  any  real  representation  has  place : but 
though  there  is  no  real  representation,  there 
is,  it  is  said,  a virtual  one ; and  with  this, 
those  who  think  it  worth  their  while  to  keep 
up  the  delusion,  and  those  who  are,  or  act 
and  speak  as  if  they  were  deluded,  are  s<atis- 
fied.  If  those  who  are  so  M-ell  satisfied  with 
a virtual  representation,  which  is  not  real, 
would  be  satisfied  with  a like  virtual  receipt 
of  taxes  on  the  one  part,  and  a virtual  pay- 
ment of  taxes  on  the  other,  all  would  be  well. 
But  this  unfortunately  is  not  the  case:  the 
payment  is  but  too  re.al,  while  the  falsity  of 
the  only  ground  on  which  the  exaction  of  it 
is  so  much  as  pretended  to  be  justified,  is 
matter  of  such  incontestable  verity,  and  such 
universal  notoriety,  that  the  assertion  of  its 
existence  is  a cruel  mockery. 

4.  Balance  of  Power. 

In  general,  those  by  whom  this  phrase  has 
been  used,  have  not  known  what  they  means 
by  it : it  has  had  no  determinate  meaning  in 
their  minds.  Should  any  man  ever  find  for  it 
any  determinate  meaning,  it  will  be  this  — • 
that  of  the  three  branches  between  which,  in 
this  constitution,  the  aggregate  powei  s of  go- 
vernment are  divided,  it  depends  upon  the 
will  of  each  to  prevent  the  two  others  from 
doing  anything  — from  giving  effect  to  any 
proposed  measure.  How,  by  such  arrange- 
ment, evil  should  be  produced,  is  easy  enough 
to  say ; for  of  this  state  of  things  one  sure 
effect  is — that  whatsoever  is  in  the  judg- 
ment of  any  one  of  them  contrary  to  its  own 
sinister  interest,  will  not  be  done ; on  the 
other  hand,  notwithstanding  the  supposed 
security,  whatsoever  measure  is  by  them  all 
seen  or  supposed  to  be  conducive  to  the  ag- 
gregate interest  of  them  all,  will  be  carried 
into  effect,  how  plainly  soever  it  may  be  con- 
trary to  the  universal  interest  of  the  people. 
No  abuse,  in  the  preservation  of  which  they 
have  each  an  interest,  will  ever,  so  long  as 
they  can  help  it,  be  removed  — no  improve- 
ment, in  the  prevention  of  which  any  one  of 
them  has  an  interest,  will  ever  be  made. 

The  fact  is,  that  wherever  on  this  occasion 
the  word  balance  is  employed,  the  sentence 
is  mere  nonsense.  By  the  word  balance  in  its 
original  import,  is  meant  a pair  of  scales.  In 
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an  arithmetical  account,  by  an  ellipsis  to 
which,  harsh  as  it  is,  custom  has  given  its 
sanction,  it  is  employed  to  signify  that  sum 
by  which  the  aggregate  ot  the  sums  that  stand 
on  one  side  of  an  account,  exceeds  the  aggre- 
gate of  the  sums  that  stand  on  the  other  side 
of  that  same  account.  To  the  idea  which, 
on  the  sort  of  occasion  in  question,  the  word 
balance  is  employed  to  bring  to  view,  this 
word  corresponds  not  in  any  degree  in  either 
of  these  senses.  To  accord  with  the  sort  of 
conception  which,  if  any,  it  seems  designed 
to  convey,  the  word  should  be,  not  balance, 
but  equipoise.  When  two  bodies  are  so  con- 
nected, that  whenever  the  one  is  in  motion, 
the  other  is  in  motion  likewise,  and  that  in 
such  sort,  that  in  proportion  as  one  rises  tlie 
other  falls,  and  yet  at  the  moment  in  question 
no  such  motion  has  place,  the  two  bodies 
may  be  said  to  be  in  equipoise ; one  weighs 
exactly  as  much  as  the  other.  But  of  tiie 
figure  of  speech  here  in  question,  the  object 
is  not  to  present  a clear  view  of  the  matter, 
but  to  prevent  any  such  view  of  it  from  be- 
ing taken : to  this  purpose,  therefore  the  non- 
sensical expression  serves  better  than  any 
significant  one.  The  ideas  belonging  to  the 
subject  are  thrown  into  confusion  — the 
mind's  eye,  in  its  endeavours  to  see  into  it  is 
bewildered  ; and  this  is  what  is  wanted. 

It  is  by  a series  of  simultaneous  operations 
that  the  business  of  government  is  carried 
on  — by  a series  of  actions:  action  ceasing, 
the  body-politic,  like  the  body-natural,  is  at 
an  end.  By  a balance,  if  anything,  is  meant 
a pair  of  scales  with  a weight  in  each  : the 
scales  being  even,  if  the  weights  are  uneven, 
that  in  which  is  the  heaviest  weight  begins 
to  move;  it  moves  downward,  and  at  the 
same  time  the  other  scale  with  the  weight  in 
it  moves  upwards.  All  the  while  this  motion 
is  going  on,  no  equipoise  has  place  — the  two 
forces  do  not  balance  each  other  : if  the  wish 
is  that  they  should  balance  each  other,  then 
into  the  scale  which  has  in  it  the  lighter 
weight,  must  be  put  such  other  weight  as 
shall  make  it  exactly  equal  to  the  heavier 
weight ; or,  what  comes  to  the  same  thing, 
a correspondent  weight  taken  from  that  scale 
which  has  in  it  the  heavier  weight. 

The  balajice  is  now  restored.  The  two 
scales  hang  even  : neither  of  the  two  forces 
preponderates  over  the  other.  But  with  re- 
ference to  the  end  in  view,  or  which  ought 
to  be  in  view  — the  use  to  be  derived  from 
the  machine  — • what  is  the  consequence?  — 
All  motion  is  at  an  end. 

In  the  case  in  question,  instead  of  two,  as 
in  a common  pair  of  scales,  there  are  three 
forces,  which  are  supposed,  or  said  to  be,  an- 
tagonizing with  one  another.  But  were  this 
all  the  difference,  no  conclusive  objection  to 
the  metaphor  could  be  derived  from  it ; for, 
from  one,  and  the  same  fulcrum  or  fixed  point 
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you  might  have  three  scales  hanging  with 
weights  in  them,  if  there  were  any  use  in  it. 
In  the  expression,  the  image  would  be  more 
complicated,  but  in  substance  it  would  be 
still  the  same. 

Pre  - eminently  indeterminate,  indistinct, 
and  confused  on  every  occasion,  is  the  lan- 
guage in  which,  to  the  purpose  in  question, 
application  is  made  to  this  image  of  a ha- 
lance ; and  on  every  occasion,  when  thus 
steadily  looked  into,  it  will  be  found  to  be 
neither  better  nor  worse  than  so  much  non- 
sense: nothing  can  it  serve  for  the  jiistifica- 
tion  of — nothing  can  it  serve  for  the  expla- 
nation of. 

The  fallacy  often  assumes  a more  elaborate 
shape: — “ The  constitution  is  composed  of 
three  forces,  which,  antagonizing  with  each 
other,  cause  the  business  of  government  to 
be  carried  on  in  a course  which  is  dilTcrent 
from  the  course  in  which  it  would  be  carried 
on  if  directed  solely  by  any  one,  and  is  that 
which  results  from  the  joint  influence  of  them 
all,  each  one  of  them  contributing  in  the  same 
proportion  to  the  production  of  it.” 

Composition  and  resolution  of  forces  : this 
image,  though  not  so  familiar  as  the  other,  is 
free  from  the  particular  absurdity  wliich  at- 
taches upon  the  other : but  upon  the  whole, 
the  matter  will  not  be  found  much  mended 
by  it.  In  proportion  as  it  is  well  conduct- 
ed, the  business  of  government  is  uniformly 
carried  on  in  a direction  tending  to  a certain 
end  — the  greatest  happiness  of  the  greatest 
number : — in  proportion  as  they  are  well  con- 
ducted, the  operations  of  all  the  agents  con- 
cerned, tend  to  that  same  end.  In  the  case 
in  question,  here  are  three  forces,  each  tending 
to  a certain  end : take  any  one  of  these  forces ; 
take  the  direction  in  which  it  acts;  suppose 
that  direction  tending  to  the  same  exclusively 
legitimate  end,  and  suppose  it  acting  alone, 
undisturbed,  and  unopposed,  the  end  will  be 
obtained  by  it : add  now  anotlicr  of  these 
forces ; suppose  it  acting  exactly  in  the  same 
direction,  the  same  end  will  be  attained  with 
the  same  exactness,  and  attained  so  much  the 
sooner:  and  so  again,  if  you  add  the  third. 
But  that  second  force  — if  the  direction  in 
which  it  acts  be  supposed  to  be  ever  so  little 
different  from  that  exclusively  legitimate 
direction  in  which  the  first  force  acts,  the 
greater  the  difference,  the  further  will  the 
aggregate  or  compound  force  be  from  attain- 
ing the  exact  position  of  that  legitimate  end. 

Butin  the  case  in  question,  how  is  it  with 
the  three  forces?  So  far  from  their  all  tend- 
ing to  that  end,  the  end  they  tend  to  is  in 
each  instance  as  opposite  to  that  end  as  pos- 
sible. True  it  is,  that  amongst  these  three 
several  forces,  that  sort  of  relation  really  has 
place  by  which  the  sort  of  compromise  in  ques- 
tion is  produced : a sort  of  direction  which  is 
not  exactly  the  same  as  that  which  would  b« 
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taken  on  the  supposition  that  any  one  of  the 
three  acted  alone,  clear  of  the  influence  of 
both  the  others.  Rut  with  all  this  complica- 
tion, what  is  the  direction  taken  by  the  ma- 
chine ? Not  that  which  carries  it  to  the  only 
legitimate  end,  but  that  which  carries  it  to 
an  end  not  very  widely  distant  from  the  exact 
opposite  one. 

In  plain  language,  here  are  two  bodies 
of  men,  and  one  individual  more  powerful 
than  the  two  bodies  put  together  — say  three 
powers— each  pursuing  its  own  interest,  each 
interest  a little  different  from  each  of  the  two 
others,  and  not  only  different  from,  but  op- 
posite to,  that  of  the  greatest  number  of  the 
people.  Of  the  substance  of  the  people, 
each  gets  to  itself  and  devours  as  much  as  it 
can  : each  of  them,  were  it  alone,  would  be 
able  to  get  more  of  that  substance,  and  ac- 
cordingly would  get  more  of  that  substance, 
than  it  does  at  present ; but  in  its  endeavours 
to  get  that  more,  it  would  lind  itself  counter- 
acted by  the  two  others  ; each,  therefore,  per- 
mits the  two  others  to  get  their  respective 
shares,  and  thus  it  is  that  harmony  is  pre- 
served. 

Balance  of  forces A case  there  is.  In 

which  this  metaphor,  this  image,  may  be  em- 
ployed with  propriety  : this  is  the  case  of  in- 
ternational law  and  international  relations. 
Supposing  it  attainable,  what  is  meant  by  a 
balance  of  forces,  or  a balance  of  power,  is  a 
legitimate  object — an  object,  the  effectua- 
tion of  which  is  beneficial  to  all  the  parties 
interested.  What  is  that  object  ? It  is,  in  one 
word,  rest  — rest,  the  absence  of  all  hostile 
motion,  together  with  the  absence  of  all  co- 
ercion exercised  by  one  of  the  parties  over 
another — that  rest,  which  is  the  fruit  of  mu- 
tual and  universal  independence.  Here  then, 
as  between  nation  and  nation,  that  rest  which 
is  the  result  of  well-balanced  forces  is  peace 
and  prosperity.  But  on  the  part  of  the  se- 
veral official  authorities  and  persons  by  whose 
operations  the  business  of  government  in  its 
several  departments  is  carried  on,  is  it  pro- 
sperity that  rest  has  for  its  consequence  ? No : 
on  the  contrary,  of  universal  rest,  in  the  forces 
of  the  body-politic  as  in  those  of  the  body- 
natural,  the  consequence  is  death.  No  action 
on  the  part  of  the  officers  of  government,  no 
money  collected  in  their  hands  — no  money, 
no  subsistence;  no  subsistence,  no  service; 
— no  service,  everything  falls  to  pieces,  an- 
archy takes  the  place  of  government,  govern- 
ment gives  place  to  anarchy. 

The  metaphor  of  the  balance,  though  so 
far  from  being  applicable  to  the  purpose  in 
question,  is  in  itself  plain  enough  : it  presents 
an  image.  The  metaphor  of  the  compo.si- 
tion  of  forces  is  far  from  being  so  : it  presents 
not  any  imago.  To  all  but  the  comparatively 
few,  to  whom  the  principles  of  mechanics, 
together  with  those  principles  of  geometry 
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that  are  associated  with  them,  are  thus  far 
familiar,  they  present  no  conception  at  all : 
the  conversion  of  the  two  tracts  described  by 
two  bodies  meeting  with  one  another  at  an 
angle  formed  by  the  two  sides  of  a parallelo- 
gram,  into  the  tract  described  by  the  diagonal 
of  the  parallelogram,  is  an  operation  never 
performed  for  any  purpose  of  ordinary  life, 
and  incapable  of  being  performed  otherwise 
than  by  some  elaborate  mechanism  construct- 
ed for  this  and  no  other  purpose. 

When  the  metaphor  here  in  question  is 
employed,  the  three  forces  in  question  — the 
three  powers  in  question,  are,  according  to 
the  description  given  of  them,  the  power  of 
the  Monarch,  the  power  of  the  House  of 
Lords,  and  the  power  of  the  People.  Even 
according  to  this  statement,  no  more  than  as 
to  a third  part  of  it  would  the  interest  of  the 
people  be  promoted:  as  to  two  thirds,  it  would 
be  sacrificed.  For  example:  out  of  every  £300 
raised  upon  the  whole  people,  one  hundred 
would  be  raised  for  the  sake,  and  applied  to 
the  use  of  the  whole  people ; the  two  other 
thirds,  for  the  sake  and  to  the  use  of  the  two 
confederative  powers — to  wit,  the  monarch 
and  the  House  of  Lords. 

Not  very  advantageous  to  the  majority 
of  the  people,  not  very  eminently  conducive 
to  good  government,  would  be  this  state  of 
things;  in  a [)rodigious degree,  however, more 
conducive  would  it  be,  than  is  the  real  state 
of  things.  For,  in  the  respect  in  question, 
what  is  this  real  state  of  things?  The  power 
described  as  above  by  the  name  of  the  power 
of  the  people,  is,  instead  of  being  the  power 
of  the  people,  the  power  of  the  monarch,  and 
the  power  of  the  House  of  Lords,  together 
with  that  of  the  rest  of  the  aristocracy  under 
that  other  name. 

5.  Glorious  Revolution. 

This  is  a Whig’s  cry,  as  often  as  it  is  a time 
to  look  bold,  and  make  the  people  believe 
that  he  had  rather  be  hanged  than  not  stand 
by  them.  What?  a revolution  for  the  people? 
No:  but,  what  is  so  much  better,  a revolu- 
tion for  the  Whigs  — a revolution  of  1G8S. 
There  is  your  revolution — the  only  one  that 
should  ever  be  thought  of  without  horror. 
A revolution  for  discarding  kings  ? No:  oidy 
a revolution  for  changing  them.  There  would 
be  some  use  in  changing  them  — there  would 
be  something  to  be  got  by  it.  When  their 
forefathers  of  1688  changed  James  for  AVil- 
liam  and  Mary,  William  got  a good  slice  of 
the  cake,  and  they  got  the  rest  among  them. 
If,  instead  of  being  changed,  kings  were  dis- 
carded, what  wculd  the  Whigs  get  by  it? 
They  would  get  nothing;  — they  would  lose 
not  a little  : they  would  lose  their  seats,  un- 
less they  really  sat  and  did  the  business  they 
were  sent  to  (lo,  and  then  they  would  lose 
their  ease. 
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The  real  uses  of  this  revolution  were  the 
putting  an  end  to  the  tyranny,  political  and 
religious,  of  the  Stuarts:  — the  political,  go- 
verning without  parliament,  and  forcing  the 
people  to  pay  taxes  without  even  so  much  as 
the  show  of  consenting  to  them  by  deputies 
chosen  by  themselves : — the  religious,  forcing 
men  to  join  in  a system  of  religion  which  they 
oelieved  not  to  be  true. 

But  the  deficiencies  of  the  revolution  were, 
weaving  the  power  of  governing,  and  in  par- 
ticular that  of  taxing,  in  the  hands  of  men 
whose  interest  it  was  to  make  the  amount  of 
the  taxes  excessive,  and  to  exercise  misrule 
to  a great  extent  in  a great  variety  of  other 
ways. 

So  far  as  by  security  given  to  all,  and 
thence,  by  check  put  to  the  power  of  the 
crown,  the  particular  interest  of  the  aristo- 
cratic.d  leaders  in  the  revolution  promised  to 
be  served,  such  security  was  established,  such 
check  w.as  apf)lied.  But  where  security  could 
not  be  afforded  to  the  whole  coimminity  with- 
out trenching  on  the  power  of  the  ruling  few, 
there  it  was  denied.  Freedom  of  election,  as 
ag:iinst  the  despotic  power  of  the  monarch, 
was  established;  — freedom  of  election,  as 
against  the  disguised  despotism  of  the  aristo- 
cracy, Tories  and  Whigs  together,  remained 
excluded. 


CHAPTER  IV. 

ALLEGORlc.vL  IDOLS  — (ad  ima(jiiialioneni.') 

Exposition— The  use  of  this  fallacy  is  the 
securing  to  persons  in  office,  respect  inde- 
pendent of  good  behaviour.  This  is  in  truth 
only  a modification  of  the  fallacy  of  vague 
generalities,  exposed  in  the  preceding  chapter. 
It  consists  in  substituting  for  men’s  proper 
official  denomination,  the  name  of  some  ficti- 
tious entity,  to  whom,  by  customary  language, 
and  thence  opinion,  the  attribute  of  excellence 
has  been  attached. 

I'lxamples:  — 1.  Government ; for  members 
of  the  governing  body.  2.  The  law ; for  law- 
yers. 3 The  church ; for  churchmen.  The 
advantage  is,  the  obtaining  for  them  more 
respect  than  might  be  bestowed  on  the  class 
under  its  proper  name. 

Exposure.  — I.  Government.  In  its  proper 
sense,  in  which  it  designates  the  set  of  ope- 
rations, it  is  true,  and  universally  acknow- 
ledged, that  everything  valuable  to  man 
depends  upon  it : security  against  evil  in  all 
shapes,  from  external  adversaries  as  well  as 
domestic. 

II.  Law : execution  of  the  law.  — By  this 
it  is  that  men  receive  whatsoever  protec- 
tion they  receive  against  domestic  adver- 
saries and  disturbers  of  their  peace.  By 
government  — law  — the  law  — are  therefore 
brought  to  view  the  naturalest  and  worthiest 
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objects  of  respect  and  attachment  within  the 
sphere  of  a man’s  observance : and  for  con- 
ciseness  and  ornament  (not  to  speak  of  de- 
ception) the  corresponding  fictitious  entities 
are  feigned,  and  represented  as  constantly 
occupied  in  Hie  performance  of  the  above- 
mentioned  all-preserving  operations.  As  to 
the  real  persons  so  occupied,  if  they  were 
presented  in  their  proper  character,  whether 
collectively  or  individually,  they  would  appear 
clothed  in  their  real  qualities,  good  and  bad 
together.  But,  as  presented  by  means  of  this 
contrivance,  they  are  decked  out  in  all  their 
good  and  .acceptable  qualities,  divested  of  all 
their  bad  and  unacceptable  ones.  Under  the 
name  of  the  god  ..■Esculapius,  Alexander  the 
impostor,  his  self-constituted  high  priest,  re- 
ceived to  his  own  use  the  homage  and  offer- 
ings addressed  to  his  god.  Aciiuired,  as  it  is 
believed,  comparatively  within  late  years,  this 
word  government  has  obtained  a latitude  of 
import  in  a peculiar  degree  adapted  to  the  si- 
nister purpose  here  in  question.  From  abstract, 
the  siguilir-ation  has  become,  as  the  phrase  is, 
concrete.  From  the  system,  in  all  its  parts  taken 
togetlier,  it  has  been  employed  to  denote  the 
whole  assemblage  of  the  individuals  employed 
in  the  carrying  on  of  the  system  — of  the  in- 
dividuals who,  for  the  time  being,  happen  to 
be  members  of  the  official  establishment,  and 
of  these  more  particularly,  and  even  exclu- 
sively, such  of  them  as  .are  members  of  the 
administrative  branch  of  that  establishment. 
For  the  designation  either  of  the  branch  of 
the  system,  or  of  the  members  that  belong 
to  it,  the  language  had  .already  furnished  the 
word  administration.  But  the  word  adminis- 
tration would  not  have  suited  the  purpose  of 
this  fallacy ; accordingly,  by  those  who  feel 
themselves  to  have  an  interest  in  the  turning 
it  to  account,  to  the  pro|)er  word  adminis- 
tration, the  too  ample,  and  thence  improper 
word  government,  has  been,  probably  by  a 
mixture  of  design  and  accident,  commonly 
substituted. 

This  impropriety  of  speech  being  thus  hap- 
pily and  successfully  established,  the  fruits  of 
it  arc  gathered  in  every  day.  Point  out  an 
abuse — point  to  this  or  that  individual  de- 
riving a |)rofit  from  the  abuse;  up  comes  the 
cry,  “ You  are  an  enemy  to  government !” 
then,  with  a little  news  in  advance,  “ Your 
endeavour  is  to  destroy  government !”  Thus 
you  area  Jacobin,  an  anarchist,  and  so  forth: 
and  the  greater  the  pains  you  take  for  causing 
government  to  fulfil,  to  the  greatest  perfec- 
tion, the  professed  ends  of  its  institution 
the  greater  the  pains  taken  to  persuade  those 
who  wish,  or  are  content  to  be  deceived,  that 
you  wish  and  endeavour  to  destroy  it. 

III.  Church. — This  is  a word  particularly 
well  adapted  to  the  purpose  of  this  fallacy. 
To  the  elements  of  confusion  shared  by  it 
with  government  and  law,  it  adds  divers  pro- 
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per  to  itself.  The  significations  inditferently 
attachable  to  the  word  Church  are — 1.  Place 
of  worship  ; 2.  Inferior  officers  engaged  by 
government  to  take  a leading  part  in  the 
ceremonies  of  worship;*  3.  All  the  people 
considered  as  worshippers;  4.  The  superior 
officers  of  government  by  whom  the  inferior, 
as  above,  are  engaged  and  managed  ; 5.  The 
rules  and  customs  respecting  those  ceremo- 
nies. 

The  use  of  this  fallacy  to  churchmen,  is 
the  giving  and  securing  to  them  a share  of 
coercive  power ; their  sole  public  use,  and 
even  original  destination,  being  the  serving 
the  people  in  the  capacity  of  instructors  — 
instructing  them  in  a branch  of  learning,  now 
more  thoroughly  learnt  without  than  from 
thcm.f  In  the  phrase  “ church  and  slate,” 
churchmen  are  represented  as  superior  to 
all  non-churchmen.  By  “ church  and  hin<j,” 
churchmen  are  reiiresented  as  superior  to  the 
king.  Fox  and  Norfolk  were  struck  off  the 
the  list  of  privy  councillors  for  drinking 
“ The  sovereignty  of  the  people  the  reduc- 
tion would  be  greater,  were  all  struck  off  who 
have  ever  drank  “ Church  and  king.”  Ac- 
cording to  Bishop  \Varhur(on’s  Alliance,  the 
peo[)le  in  the  character  of  the  church,  meet- 
ing with  all  themselves  in  the  character  of 
the  state,  agreed  to  invest  the  expounders  of 
the  sacred  volume  with  a large  share  of  the 
sovereignty.  Against  this  system,  the  lawyers, 
their  only  rivals,  were  estofrped  from  pleading 
its  seditiousness  in  bar.  In  Catholic  countries, 
the  churchmen  who  comjiose  Holy  Mother 
Church  possess  one  beautiful  female,  by  whom 
the  people  are  governed  in  the  field  of  spiri- 
tual law,  within  which  has  been  inclosed  as 
icuch  as  possible  of  profane  law.  By  Protes- 
tants, on  Holy  Mother  Church  the  title  of 
Whore  of  Babylon  has  been  conferred  : they 
recopnise  no  Holy  Mother  Church.  But  in 
England,  churchmen,  a large  portion  of  them, 
compose  two  Almce  Matres  Academia  — kind 
Mother  Academies  or  Universities.  By  in- 
genuity such  as  this,  out  of  “ lubberly  post- 
masters’ boys”  in  any  mimlier,  one  “ sweet 
Mrs.  Anne  Page”  is  composed,  fit  to  be 
decked  out  in  elements  of  amiability  to  any 
extent.  The  object  and  fruit  of  this  ingenuity 
is  the  affording  protection  to  all  abuses  and 
imperfections  attached  to  this  part  of  the 
official  establishment.  Church  being  so  ex- 
cellent a being,  none  but  a monster  can  be  an 
enemy,  & foe  to  her.  Munster,  i.  c.  anarchist. 
Jacobin,  leveller,  &c.  To  every  question  hav- 
ing reform  or  improvement  in  view  as  to  this 
part  of  the  official  establishment,  the  answer  is 
one  and  the  same : “ You  are  an  enenny  to  the 
church.”  For  instance,  among  others,  to  such 
questions  as  follow  : — 1.  What  does  this  part 

• Articles  It),  20. 

+ K.v.  <)r.  from  unovdaincd  Methodists,  &.C. 
and  Quakers. 
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of  the  official  establishment  do,  hut  read  or 
givefurthercxplanation  to  one  book,  of  which 
more  exphuiation  has  been  given  already  than 
the  longest  life  would  suffice  to  hear?  2.'  Does 
not  this  suppose  a people  incapable  of  being 
taught  to  read  ? 3.  Would  it  not  be  more  read 
if  each  of  them,  being  able  to  read,  had  it  con- 
stantly by  him  to  read  all  through,  than  by 
their  being  at  liberty  some  of  them  to  go  miles 
to  hear  small  parts  of  it?  Suppose  it  admitted, 
that  by  the  addition  of  other  services  condu- 
cive to  good  morals  and  good  government, 
business  for  offices  not  much  inferior  to  the 
existing  ecclesiastical  offices  might  be  found, 
then  go  on  and  ask  — 1.  As  to  the  connexion 
between  reward  and  service,  do  not  the  same 
rules  apply  to  these  as  to  profane  offices? 

2.  Pay  unconditioned-fbr  service,  — is  it  more 
effectual  in  producing  service  here  than  there? 

3.  Here  more  than  there,  — can  a man  serve 
in  a place  without  being  there  ? 4.  Here,  as 
there,  is  not  a man’s  relish  for  the  business 
proved  the  greater,  the  smaller  the  factitious 
reward  he  is  content  to  receive  for  doing  it  ? 
o.  The  stronger  such  his  relish,  is  not  his 
service  likely  to  be  the  better?  6.  Over  and 
above  what,  if  anything,  is  necessary  to  en- 
gage him  to  render  the  service,  does  not  every 
penny  contribute  to  turn  him  aside  to  other 
and  expensive  occupations,  by  furnishing  him 
with  the  means?  7.  In  Scotland,  wliere  (here 
is  less  pay,  is  not  residence  more  geiiet  al,  and 
clerical  .service  more  abundant  and  efficient? 

Answer : Enemy  ! — and,  if  English-bred, 
Apostate ! 

1.  In  Scotland,  does  any  evil  arise  from  the 
non-existence  of  bishops  ? 2.  In  the  House 

of  Lords,  any  good  ? 3.  Is  not  non-attendance 
there  more  general  than  even  non-residen(;e 
elsewhere  ? 4.  In  judiciali,  does  any  l)ishop 
ever  attend,  who  is  not  laid  hold  of  after  read- 
ing prayers?  5.  In  leyisfatura,  ever,  cxcciit 
where  (tersonal  interest  wears  the  mask  of  gra- 
titude ? 6.  Such  non-attendance,  is  it  not 

felt  rather  as  a relief  than  as  a grievance? 

Answer  : “ Enemy  to  the  church  !” 

1.  In  Ireland,  what  is  the  use  of  Protestant 
priests  to  Catholics,  who  will  neither  hear 
nor  see  them  ? to  whom  they  are  known  but 
as  plunderers  ? 2.  By  such  exemption  from 

service,  is  not  value  of  preferment  increased  ? 
3.  By  patrons,  as  by  incumbents,  are  not 
bishopricks  thus  estimated  ? 4.  Is  it  not 

there  a maxim,  that  service  and  pay  shoidd 
be  ke|)t  in  separate  hands?  5.  In  eyes  not 
less  religious  than  gracious,  is  not  the  value 
of  religion  inversely  as  the  labour,  as  well 
as  directly  as  the  profit  ? G.  Is  not  this  es- 
timate the  root  of  those  scruples,  by  which 
oaths  imposed  to  protect  Protestantism  from 
being  oppressed,  are  employed  in  securing  to 
it  the  [)leasure  of  oppressing'? 

Answer  : " lOnemy  to  the  elmrch  I 
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CHAPTER  V. 

KWEf.PlNG  CLASSiriCiiTioNS  - -(ad judicium.) 

Exposition The  device  of  those  who 

employ  in  the  w.'iy  of  fuliacy,  sweeping  clas- 
sifications, is  that  of  ascribing  to  an  indivi- 
dual  object  (person  or  thing)  any  properties 
of  another,  only  because  the  object  in  ques- 
tion is  ranked  in  the  class  with  that  other, 
by  being  designated  by  the  same  name. 

In  its  nature,  this  fiillacy  is  equally  appli- 
cable to  undeserved  eulogy  as  to  undeserved 
censure  ; but  it  is  more  frequently  applied 
to  the  purpose  of  censure,  its  efficiency  being 
greater  in  that  direction. 

Exposure.  — Example  1 ; Kings — Crimes 
of  Kings.  — In  the  heat  of  the  French  re- 
volution, when  the  lot  of  Louis  XVI.  was 
standing  between  life  and  death,  among  the 
means  employed  for  bringing  about  the  ca- 
tastrophe that  ensued,  was  the  publication 
of  a tnultitude  of  inflammatory  pamphlets, 
one  of  which  had  for  its  title  “ The  Crimes 
of  Kings.” 

Kings  being  men,  and  all  men  standing 
exposed  to  those  temptations  by  which  some 
of  them  are  led  into  crimes,  matter  could  not 
be  wanting  for  a book  so  entitled  : and  if 
there  are  some  crimes  to  the  temptation  of 
which  men  thus  elevated  stand  less  exposed 
than  the  inferior  orders,  there  are  other 
crimes,  to  which,  perhaps,  that  elevation 
renders  them  but  the  more  prone. 

But  of  the  man  by  whom  on  that  occ;ision 
a book  with  such  a title  was  published,  the 
object,  it  is  but  too  probable,  was  to  com- 
pose out  of  it  this  argument : Criminals  ought 
to  be  punished  — kings  are  criminals  — a?id 
Louis  is  a king  : therefore  Louis  ought  to  be 
punished. 

Example  2 : Catholics  — Cruellies  of  Ca- 
tholics  Not  long  ago,  in  the  course,  and 

for  the  purpose  of  the  controversy  on  the 
question,  whether  that  part  of  the  commu- 
nity which  is  composed  of  persons  of  the  Ca- 
tholic persuasion,  ought  or  ought  not  to  be 
kept  any  longer  in  a state  of  degradation 
under  the  predominant  sect,  a book  made  its 
appearance,  under  the  title  of  “ Cruelties  of 
the  Catholics.” 

Of  any  such  complete  success,  as  the  con- 
signing in  a body  to  the  fate  in  which  that 
Catholic  king  was,  with  so  many  of  his  near- 
est connexions,  involved,  all  such  British 
subjects  as  participate  Avith  him  in  that  odious 
name,  there  could  not  be  much  hope  ; but 
whatsoever  could,  by  the  species  of  fallacy 
here  in  question,  be  done  towards  the  pro- 
moting of  it,  was  done  by  that  publication. 
The  object  of  it  AA'as  to  keep  them  still  de- 
barred from  VA'hatsoever  relief  remains  yet 
to  be  administered  to  the  oppressions  under 
Avhich  they  labour  •.  either  it  had  this  object, 
nr  it  hud  none. 
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To  the  complexion  of  this  argument,  and 
of  the  mind  that  could  bring  it  forward,  jus- 
tice will  not  be  done,  unless  an  adequate 
conception  be  formed  of  the  practical  conse- 
quences to  which,  if  to  anything,  it  leads. 

Of  the  Catholics  of  the  present  and  of  all 
future  time,  whatsoever  be  the  character,  the 
cruelties,  and  other  enormities  committed  by 
persons  who  in  former  times  Avere  c^dled  by 
the  same  indefinitely  comprehensive  name, 
will  still  remain  Avhat  they  Avere.  Whatso- 
ever harsh  treatment,  therefore,  this  argu- 
ment warrants  the  bestowing  on  these  their 
namesakes  at  the  present  time,  thesame  harsh 
treatment  Avill,  from  the  same  argument,  con- 
tinue to  receive  the  same  justification,  so 
long  as  there  remains  one  individual  who, 
consistently  with  truth,  is  capable  of  being 
characterized  by  the  same  name. 

Be  they  Avhat  they  may,  the  barbarities  of 
the  Catholics  of  those  times  had  their  limits  : 
but  of  this  abhorrer  of  Catholic  barbarities, 
the  barbarity  has,  in  respect  of  the  number  of 
intended  victims,  no  limits  other  than  those 
of  time. 

Of  the  man  aa'Iio,  to  put  an  end  to  the 
cruelties  of  kings,  did  Avhat  depended  upon 
him  towards  extirpating  tl;e  class  of  kings, 
the  barbarity,  so  far  as  regarded  this  object, 
Avas,  comparatively  speaking,  confined  within 
a very  narrow  range.  All  Europe  would  not 
have  sufficed  to  supply  his  scaffold  Avith  a 
dozen  victims.  But  after  crushing  as  maiiy 
millions  of  the  vermin,  whom  his  piety  and 
his  charity  marked  out  for  sacrifice,  the  zeal 
of  the  abhorrer  of  Catholic  cruelties  would 
have  been  in  the  condition  of  the  tiger  whom, 
in  the  plains  of  Southern  Africa,  a traveller 
depicted  to  us  as  lying  breathless  Avith  fatigua 
amidst  a flock  of  antelopes. 

In  the  same  injurious  device  the  painter  of 
the  crimes  of  kings  might,  by  a no  less  con- 
clusive argument,  have  proved  the  necessity 
of  crushing  the  English  form  of  the  Protestant 
religion,  and  consigning  to  the  fate  of  Louis 
XVI.  the  present  head  of  it. 

By  order  of  King  James  I.  tAVO  men,  Avhose 
misfortune  it  Avas  not  to  be  able  to  form,  in 
relation  to  some  inexplicable  points  of  tech- 
nical theology,  the  same  conception  that  Avat 
entertained,  or  professed  to  be  entertained, 
by  the  royal  ruler  and  instructor  of  his  peo- 
ple, AA'ere  burnt  alive.*  George  IV',  not  only 
bears  in  common  Avith  James  I.  the  two  dif- 
ferent denominations — \'iz.  Protestant  of  the 
Church  of  England,  and  King  of  Great  Bri- 
tain — but,  as  far  as  marriage  can  be  depend- 
ed on  for  proof  of  filiation,  is  actually  of  the 
same  blood  and  lineage  with  that  royal  and 
triumphant  champion  of  local  orthodo.xy. 

If,  indeed,  in  the  authentic  and  generally 
received  doctrines  of  the  religion  in  question, 
there  Avere  anything  that  compelled  its  pro- 


• Consult  Hume,  Tindal,  Harris,  Henr/ 


451 


SHAM  DISTINCTIONS. 


Ch.  VI.] 

fessors  to  burn  or  otherwise  to  destroy  or 
ill-treat  all  or  any  of  those  that  differed  from 
them,  and  if  by  any  recent  overt-act  an  ad- 
herence to  those  dissocial  doctrines  had  ap- 
peared in  practice,  in  such  case  the  adherence 
to  such  dissocial  doctrines  would  afford  a 
just  ground  for  whatsoever  measures  of  se- 
curity were  deemed  necessary  to  guard  other 
men  from  the  effect  of  such  doctrines  and 
such  practice. 

But  by  no  doctrines  of  their  religion  are 
Catholics  compelled  to  burn  or  otherwise  ill- 
treat  those  who  differ  from  them,  any  more 
than  by  the  doctrines  of  tlie  Church  of  Eng- 
land James  1.  was  compelled  to  burn  those 
poor  Anabaptists. 

If  from  analogy  any  sincere  and  instructive 
use  had  on  this  occasion  been  intended  to  be 
derived  from  different  countries  professing  the 
same  persuasion, — in  these  our  times  a much 
more  instructive  lesson  would  be  afforded 
than  any  that  could  be  derived  from  even  the 
same  country  at  such  different  times. 

If  in  Ireland,  where  three-fourths  or  more 
of  the  population  is  composed  of  Catholics, 
no  ill-treatment  has,  within  the  memory  of 
man,  been  bestowed  by  Catholics,  as  such, 
upon  Protestants,  as  such ; while  in  the  same 
country  so  much  ill-treatment  has  on  other 
accounts  been  bestowed  by  each  of  these  per- 
suasions upon  the  other;  it  is,  it  maybe  said, 
because  the  power  of  doing  so  with  impunity 
is  not  in  their  hands. 

But  in  countries  w'here  the  Catholic  reli- 
gion is  the  predominant  religion,  and  in  which 
at  the  same  time,  as  in  our  islands,  barbarity 
on  the  score  of  heresy  was  by  Catliolics  e.xer- 
cised  according  to  law,  and  in  the  countries 
in  which  the  exercise  of  those  barbarities  was 
at  those  times  most  conspicuous, — of  no  such 
barbarities  has  any  instance  occurred  for  a 
long  course  of  years.* 


CHAPTER  VI. 

SHAM  DISTINCTIONS — (ad judicium.) 

Exposition Of  the  device  here  in  view, 

the  nature  may  be  explained  by  the  following 
direction  for  the  use  of  it : — 


• Even  in  Spain,  I have  been  assured,  if  I may 
depend  upon  an  assurance  given  me  by  persons 
fully  informed,  and  of  the  most  respectable  cha- 
racter, no  instance  of  a capital  execution  for  any 
oflence  against  religion  has  occurred  within  these 
twenty-two  or  twenty-three  years. 

In  the  capital  of  Mexico,  if  I may  believe  a 
gentleman  of  distinction  in  our  own  country,  by 
whom  me  capital  of  that  kingdom  was- lately 
visited,  ne  was  by  the  Grand  Inquisitor  himself 
conducted  into  every  apartment  of  the  prison  of 
the  Inquisition,  for  the  purpose  of  his  being  as- 
sured by  ocular  demonstration,  of  the  non-exist- 
ence of  any  person  'n  the  state  of  a prisoner 
withir>  the  walls. 


When  any  existing  state  of  things  has  too 
much  evil  in  it  to  be  defensible  in  toto,  or 
proposals  for  amendment  are  too  plainly  ne- 
cessary  to  be  rejectible  in  toto,  the  evil  and 
the  good  being  nominally  distinguished  from 
each  other  by  two  corresponding  and  opposite 
terms,  eulogistic  and  dyslogistic,  but  in  such 
sort  that,  to  the  nominal  line  of  distinction 
thus  drawn,  there  corresponds  not  any  deter 
miiiate  real  difference,  — declare  your  appro- 
bation of  the  good  by  its  eulogistic  name,  and 
thus  reserve  to  yourself  the  advantage  of  op- 
posing it  without  reproach  by  its  dyslogistic 
name,  and  so  xiice  versa  declare  your  disap- 
probation of  the  evil,  &c. 

Exposure — Example  1 : Liberty  and  Licen- 
tiousness of  tile  Press.  — Take  for  example 
the  case  of  the  Press. 

The  press  (including  under  this  denomina- 
tion every  instrument  employed  or  employ- 
able for  the  purpose  of  giving  diffusion  to  the 
matter  of  human  discourse  by  visible  signs) 
— the  press  has  two  distinguishable  uses, — 
viz.  moral  and  political;  moral,  consisting  in 
whatsoever  check  it  may  be  capable  of  op- 
posing to  misconduct  in  private  life — politi- 
cal, in  whatsoever  check  it  mt  y be  capable  of 
opposing  to  misconduct  in  pnolic  life,  that  is, 
on  the  part  of  public  men  — men  actually 
employed,  or  aspiring  to  be  employed,  in  any 
situation  in  the  public  service  : o|)posing  viz. 
by  pointing  on  the  persons  to  whom  such  mis- 
conduct is  respectively  imputable,  a portion 
more  '■f  'ess  considerable  of  disapprobation 
and  cunseque;it  ill-will  on  the  part  of  the 
public  at  large  — a portion  more  or  less  con- 
siderable according  to  the  nature  of  the  case. 

If  to  such  mi.sconduct  there  be  no  such 
check  at  all  opposed,  as  that  which  it  is  the 
nature  of  the  press  to  apply,  the  consequence 
is,  that  of  such  misconduct,  whatsoever  is 
not  included  in  the  prohibitions  and  eventual 
punishment  provided  by,  law,  will  range  un- 
controuled  : in  which  case,  so  far  as  concerns 
the  political  effect  of  such  exemption  from 
controul,  the  result  is  power  uncontroulable, 
arbitrary  despotism,  in  the  hands  whatsoever 
they  are,  in  which  the  powers  and  functions 
of  government  happen  to  be  reposed:  and, 
moreover,  in  the  instance  of  such  misconduct 
as  is  included  in  that  system  of  prohibition 
and  eventual  punishment,  the  controul  will 
be  without  effect,  in  so  far  as  by  delay,  vexa- 
tion, and  expense,  natural  or  factitious,  the 
individual  who  would  be  led  to  call  for  the 
application,  is  prevented  from  making  such 
demand. 

At  the  same  time,  on  the  other  hand,  the 
use  of  the  press  cannot  be  altogether  free, 
but  that  on  pretence  of  giving  indication  of 
misconduct  that  has  actually  talren  place, 
supposed  misconduct  that  never  did  actually 
take  place,  will  to  this  or  that  individual  be 
imputed. 
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In  so  far  as  the  imputation  thus  conveyed 
liappeiis  to  be  false,  the  elfeets  of  the  liberty 
in  question  will,  so  far  as  concerns  any  indi- 
vidual person  thus  unjustly  accused,  be  of 
the  evil  cast,  and  by  whoinsoever  they  are 
mulerstood  so  to  be,  the  dyslogistic  appella- 
tion licentiousness  will  naturally  be  applied. 

Here  then  comes  the  dilemma  — the  two 
evils  between  which  a choice  must  absolutely 
be  made.  Leave  to  the  press  its  perfect  li- 
berty j along  with  the  just  imputations,  which 
alone  are  the  useful  ones,  will  come,  and  in 
an  unlimited  proportion,  unjust  imputations, 
from  which,  in  so  far  as  they  are  unjust,  evil 
is  liable  to  arise. 

But  to  him  whose  wish  it  really  is  that  good 
morals  and  good  government  should  prevail, 
the  choice  need  not  be  so  difficult  as  at  tirst 
sight  it  may  seem  to  be. 

Let  all  just  imputations  be  buried  in  utter 
silence,— what  you  are  sure  of  is,  that  miscon- 
duct in  every  part  of  the  field  of  action,  moral 
and  political,  private  and  public,  will  range 
without  controiil  — free  from  nil  that  sort  of 
controul  which  can  be  applied  by  the  press, 
and  not  by  anything  else. 

On  the  other  hand,  let  all  unjust  imputa- 
tions find,  through  this  channel,  an  unob- 
structed course, — still,  of  the  evil  — the  per- 
sonal suffering  threatened  by  such  infliction 
— there  is  neither  certainty,  nor  in  general 
any  near  approach  to  it.  Open  to  accusation, 
that  same  channel  is  not  less  open  to  defence.  * 
He,  therefore,  who  has  truth  on  his  side,  will 
have  on  his  side  all  that  advantage  which  it 
is  in  the  nature  of  truth  to  give. 

That  advantage,  — is  it  an  inconsiderable 
one?  On  the  contrary  supposition  is  founded, 
whatsoever  is  done  in  the  reception  and  col- 
lection of  judicial  evidence  — whatsoever  is 
intended  by  the  exercise  of  judicial  authority, 
by  the  administration  of  whatsoever  goes  by 
the  name  of  justice. 

Meantime,  if  any  arrangements  there  be, 
by  which  the  door  may  be  shut  against  unjust 
imputations,  without  incurring  to  an  equal 
amount  that  sort  of  evil  which  is  liable  to 
result  from  the  exclusion  of  just  ones,  so 
much  the  better. 

But  unless  and  until  such  arrangements 
shall  have  been  devised  and  carried  into  ef- 
fect, the  tendency  and  effect  of  all  restric- 
tions having  for  their  object  the  abridging  of 
the  liberty  of  the  press,  cannot  but  be  evil  on 
the  whole. 

To  shut  the  door  against  such  imputations 
as  are  either  unjust  or  useless,  leaving  it  at 
the  same  time  open  to  such  as  are  at  the  same 
time  just  and  useful,  would  require  a precise, 
a determinate,  a correct  and  complete  detini- 


• If  it  by  accident  be  not  so,  this  constitutes  a 
different  and  distinct  evil,  for  which  is  required 
B different  and  distinct  remedy. 
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tion  of  the  appellative,  whatsoever  it  be,  by 
which  the  abuse  — the  improper  use  — the 

supposed  preponderantly  pernicious  use of 

the  press,  is  endeavoured  to  be  brought  to 
view. 

To  establish  this  definition,  belongs  to 
those,  atid  to  those  alone,  in  whose  hands  the 
su()renie  power  of  the  state  is  vested. 

Of  this  ajjpellative,  no  such  definition  has 
ever  yet  been  given  — of  this  appellative  no 
such  definition  can  reasonably  be  expected  at 
the  hands  of  any  person  so  situated,  since, 
by  the  establishing  of  such  definition,  their 
power  would  be  curtailed,  their  interest  pre- 
judiced. 

While  this  necessary  definition  remains 
unestablished,  there  remains  with  them  the 
faculty  of  giving  continuance  and  increase 
to  the  several  points  of  abuse  and  niisgovern- 
ment  by  which  their  interest  in  its  several 
shapes  is  advanced. 

Till  that  definition  is  given,  the  licentious- 
ness of  the  press  is  every  disclosure  by  which 
any  abuse,  from  the  practice  of  which  they 
draw  any  advantage,  is  brought  to  light,  and 
e.xposed  to  shame: — whatsoever  disclosure 
it  is,  or  is  supposed  to  be,  their  interest  to 
prevent. 

The  liberty  of  the  press  is  such  disclosure, 
and  such  only,  from  which  no  such  inconve- 
nience is  apprehended. 

No  such  definition  can  be  given  but  at 
their  expense  : — at  the  expense  of  their  arbi- 
trary power — of  their  jiower  of  misconduct  in 
the  exercise  of  the  functions  of  government, 
— at  the  expense  of  their  power  of  misgo- 
vernment — of  their  power  of  sacrificing  the 
public  interest  to  their  own  j)rivate  interest. 

Should  that  line  have  ever  been  drawn, 
then  it  is  that  licentiousness  maybe  opposed 
without  opposing  liberty : while  that  line 
remains  undrawn,  opposing  licentiousness  is 
opposing  liberty. 

Thus  much  being  understood,  in  what  con- 
sists the  device  here  in  question  ? It  consists 
in  employing  the  sham  approbation  given  to 
the  species  of  liberty  here  in  question  under 
the  name  of  liberty,  as  a mask  or  cloak  to  the 
real  opposition  given  to  it  under  the  name  of 
licentiousness. 

It  is  in  the  licentiousness  of  the  press  that 
the  judge  pretends  to  see  the  downfall  of 
that  government,  the  corruption  of  which  he 
is  upholding  by  inflicting  on  all  within  his 
reach  those  punishments  which  by  bis  prede- 
cessors have  been  provided  for  the  suppres- 
sion of  all  disclosures  by  means  of  which  the 
abuses  which  he  profits  by  might  be  checked 

Example  2:  — Reform,  temperate  and  in- 
temperate  For  the  designation  of  the  species 

or  degree  of  political  reform,  which,  by  him 
who  speaks  of  it,  is  meant  to  be  represent- 
ed as  excessive  or  pernicious,  the  language 
affords  no  such  single-worded  appellative  as 
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in  the  case  of  liberty  : — the  liberty  of  the 
press.  For  making  the  nominal  and  pretended 
real  distinction,  and  marking  out  on  the  ob- 
ject of  avowed  reprobation  the  pernicious  or 
excessive  species  or  degree,  recourse  must 
therefore  be  had  to  epithets  or  adjuncts; 
such,  for  instance,  as  violent,  intemperate, 
outrageous,  theoretical,  speculative,  and  so 
forth. 

If,  with  the  benefit  of  the  subterfuge  af- 
forded by  any  of  these  dyslogistic  epithets,  a 
man  indulges  himself  in  the  practice  of  repro- 
bating reform  in  terms  thus  vague  and  com- 
prehensive, and  without  designating  by  any 
more  particular  and  determinate  word,  the 
species  or  degree  of  refornt  to  which  he  means 
to  confine  his  reprobation,  or  the  specific 
objections  he  may  have  to  urge,  you  may  in 
general  venture  to  conclude  it  is  not  to  any 
determinate  species  or  degree  that  his  real 
dis:ipprobation  and  intended  opposition  con- 
fines itself,  but  that  it  extends  itself  to  every 
species  or  degree  of  reform  which,  according 
to  his  expectation,  would  be  efficient ; that 
is,  by  which  any  of  the  existing  abuses  would 
find  a corrective. 

For,  between  all  abuses  whatsoever,  there 
exists  that  connexion  — between  all  persons 
^vllo  sec  e.icb  of  them  any  one  abuse  in  which 
an  advantage  results  to  himself,  there  exists 
in  point  of  interest  that  close  and  sufficiently 
understood  connexion,  of  which  intimation 
has  been  given  already.  To  no  one  abuse  can 
correction  be  administered,  without  endanger- 
ing the  existence  of  every  other. 

If,  then,  with  this  inward  determination 
not  to  sillier,  so  far  as  depends  upon  himself, 
the  adoption  of  any  reform  which  he  is  able 
to  prevent,  it  should  seem  to  him  necessary 
or  advisable  to  put  on  for  a cover,  the  jirofes- 
sion  or  appearance  of  a desire  to  contribute 
to  such  reform, — in  pursuance  of  the  device 
or  fallacy  here  in  question,  he  will  represent 
that  which  goes  by  the  name  of  reform  as  dis- 
tinguishable into  two  species  ; one  of  them  a 
fit  subject  for  approbation,  the  other  for  dis- 
approbation. That  which  he  thus  professes  to 
have  marked  for  approbation,  he  will  accord- 
ingly, for  the  expression  of  such  approbation, 
characterize  by  some  adjunct  of  the  eulogistic 
cast  — such  as  moderate,  for  example,  or  tem- 
perate, or  practical,  or  practicable. 

To  the  other  of  these  nominally  distinct 
species,  he  will  at  the  same  time  attach  some 
adjunct  of  the  dyslogistic  cast  — such  as  vio- 
lent, intemperate,  extravagant,  outrageous, 
theoretical,  speculative,  and  so  forth. 

Thus,  then,  in  profession  and  to  appear- 
ance, there  are,  in  his  conception  ot  the 
matter,  two  distinct  and  opposite  species 
of  reform  — to  one  of  which  his  approbation, 
to  the  other  his  disapprobation,  is  attached. 
But  the  species  to  which  his  approbation  is 
ittached  is  an  empty  species,  — a species  in 
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which  no  individual  is,  or  is  intended  to  be, 
contained. 

The  species  to  which  his  disapprobation  is 
attached,  is,  on  the  contrary,  a crowded  spe- 
cies, a receptacle  in  which  the  whole  contents 
of  the  genus  — oi  the  genus  reform  — are  in- 
tended to  be  included. 


CHAPTER  VII. 

POPULAR  COUKUPTION  — {ad  superbiam.) 

Exposition.  — The  instrument  of  decep- 
tion, of  which  the  argument  here  in  question 

is  composed,  may  be  thus  ex[iressed  : The 

source  of  corruption  is  in  the  minds  of  the 
people  ; so  rank  and  extensively  seated  is  that 
corruption,  that  no  political  reform  can  ever 
have  any  effect  in  removing  it.* 

Exposure — This  fallacy  consists  in  giving 
to  the  word  corruption,  when  applied  to  the 
people,  a sense  altogether  indeterminate  — a 
sense  in  and  by  which  all  that  is  distinctly 
expressed  is  the  disaffection  of  the  speaker  as 
towards  the  persons  spoken  of,  imputing  to 
them  a bad  moral  character  or  cast  of  mind, 
but  without  any  intimation  given  of  the  par- 
ticular  nature  of  it. 

It  is  the  result  of  a thick  confusion  of  ideas, 
whether  sincere,  or  affected  for  the  purpose. 

In  the  case  of  a parliamentary  election,  each 
elector  acts  as  a trustee  for  himself  and  for 
all  the  other  members  of  the  commnnity,  in 
the  exercise  of  the  branch  of  political  power 
here  in  question.  If,  by  the  manner  in  which 
his  vote  is  received  from  him,  he  is  precluded 
(as  by  ballot)  from  the  possibility  of  promoting 
his  own  p.'irlicnlar  interest,  to  the  prejudice 
of  the  remainder  of  the  universal  interest.  — 
the  only  interest  of  his  which  he  can  enter- 
tain a prospect  of  promoting  by  such  his  vote, 
is  his  share  of  the  univer.sal  interest : and  for 


* This  was  an  argument  brought  forward 
against  parliiimentary  reform  by  Mblliam  Wind- 
ham in  the  House  of  Commons,  and  by  him 
insisted  on  with  great  emphasis.  This  man  was 
among  the  discijile.s,  imitators  of,  and  co-opera- 
tors with,  Edmund  Burke — that  Edmund  Burke 
with  whom  the  subject-many  were  the  swinfsh 
multitude;  — swinish  in  nature,  and  apt  there- 
fore to  receive  the  treatment  wliich  is  .a])t  to  be 
given  to  swine.  In  private  life,  that  is,  in  their 
dealings  with  those  who  were  immediately  about 

them  at  any  rate,  su'ch  of  them  as  were  of  their 

own  class  — many  of  these  men,  many  of  these 
haters  and  calumniators  of  mankind  at  large,  arc 
not  unamiable;  but,  seduced  by  that  sinister 
interest  which  is  possessed  by  them  in  common, 
they  encourage  in  one  another  the  anti-.social  af- 
fection in  the  case  where  it  operates  upon  the  most 
extensive  scale.  If,  while  tlius  encouraging  him- 
self in  the  hating  and  contemning  the  people,  a 
man  of  this  cast  finds  him.self  hated  by  them,  the 
fault  is  surely  more  in  him  than  them  ; and, 
whatever  it  may  happen  to  him  to  suffer  from  it, 
he  has  himself  to  thank  for  it. 


464 


THE  BOOK  OP  FALLACIES. 


doing  this,  he  secs  before  him  no  other  pos- 
sible means  than  the  contributing  to  place  the 
share  of  power  attached  to  the  seat  in  ques- 
tion in  the  hands  of  that  candidate  who  is 
likely  to  render  most  service  to  the  universal 
interest. 

Now,  liow  inconsiderable  soever  may  be 
in  his  eyes  this  his  share  in  the  universal  in- 
terest, still  it  will  be  snificient  to  turn  the 
scale  where  there  is  notliing  in  the  ojiposite 
scale:  and,  by  the  supposition,  tlie  emptiness 
of  the  opposite  scale  has  been  secured  in  the 
mode  of  election  by  Itallot,  where  the  secresy 
thereby  endeavoured  at  is  accomplished,  as  to 
so  complete  a certainty  it  may  be.  If,  then, 
to  continue  the  allusion,  the  value  of  his  share 
in  the  universal  interest,  in  his  eyes,  is  such 
as  to  overcome  the  love  of  ease  — the  aver- 
sion to  labour  — he  will  repair  to  the  place, 
and  give  his  vote  to  that  candidate  who,  in 
liis  eyes,  is  likely  to  do  most  service  to  the 
universal  interest;  if  it  be  not  sufficient  to 
overcome  that  resisting  force,  he  will  then 
forbear  to  give  his  vote;  and  though  he  will 
do  no  good  to  the  universal  interest,  he  will 
do  no  harm  to  it. 

Thus  it  is  that,  under  an  apposite  system 
of  election  procedure,  supposing  them  in  the 
account  of  self-regarding  prudence  equal,  the 
least  benevolent  set  of  men  will,  on  this  oc- 
casion, render  as  much  service  to  the  universal 
interest  as  the  most  benevolent:  the  least 
benevolent,  if  that  be  what  is  meant  by  the 
7nost  corrupt;  and  if  that  is  not  meant,  no- 
thing which  is  to  the  purpose,  nor  in  short 
anything  which  is  determinate,  is  meant. 

On  the  other  hand,  in  so  far  as  the  system 
of  election  is  so  ordered,  that  by  the  manner 
in  u'hich  he  gi\cs  his  vote  a man  is  enabled 
to  promote  his  own  separate  interest,  what 
is  sufficiently  notorious  is,  that  no  ordinary 
portion  of  benevolence  in  the  shape  of  public 
spirit  will  suffice  to  prevent  the  breach  of 
trust  ill  question  from  being  committed. 

In  the  case,  therefore,  of  the  subject-many, 
to  whom  exclusively  it  was  applied,  the  word 
corruption  has  no  determinate  and  intelligible 
application.  But  to  the  class  of  the  ruling 
few,  it  has  a perfectly  intelligible  application 
— application  in  a sense  in  which  the  truth 
of  it  is  as  notorious  as  the  existence  of  the 
sun  at  noonday.  Pretending  to  be  all  of  them 
chosen  by  the  subject-many, — chosen,  in  fact, 
a very  small  proportion  of  them  in  that  man- 
ner— the  rest  by  one  another,  — they  act 
in  the  character  of  trustees  for  the  subject- 
many,  bound  to  support  the  interest  of  the 
subject-many : instead  of  so  doing,  being  with 
money  exacted  from  the  subject-many  bribed 
by  one  another  acting  under  the  ruling  one, 
they  act  in  constant  breach  of  such  their 
trust,  serving  in  all  things  their  own  particu- 
lar and  sinister  interests,  at  the  expense  and 
to  the  sacrifice  of  that  intefest  ,qf  the  sub- 
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jeet-many,  which,  together  with  that  of  the 
ruling  few,  composes  and  constitutes  the  uni- 
versal interest.  Corrupt,  corruption,  corrup- 
tors,  corruptionist,  applied  to  conduct  such 
as  hath  been  just  described,  — the  meaning 
given  to  these  terms  wants  assuredly  nothing 
of  being  sull’iciently  intelligible. 

A circumstance  that  renders  this  fallacy  in 
a peculiar  degree  insidious  and  dangerous,  is 
a sort  of  obscure  reference  made  by  it  to 
certain  religiou.s  notions  — to  the  doctrine 
of  original  sin  as  delivered  in  tbe  compendium 
of  Clnirch  of  England  faith,  termed  the  39 
articles. 

Into  that  doctrine,  considered  in  a religious 
point  of  view,  it  is  not  necessary  on  this 
occasion  to  make  any  inquiry,  ff’lie  field  here 
in  question  is  the  field  of  politics;  and,  ap- 
plied to  this  field,  the  fallacy  in  question  seeks 
to  lay  the  axe  to  the  root  of  all  government. 
It  applies  not  only  to  this,  but  to  all  otlier 
remedies  against  that  preponderance  of  self- 
regarding  over  social  interest  and  affection, 
winch  is  e.ssential  to  man’s  existence,  but 
which,  for  the  creation  and  preservation  of 
political  society,  and  thence  for  his  well-being 
in  it,  requires  to  be  checked  — checked  by  a 
force  formed  within  itself.  It  goes  to  the 
exclusion  of  all  laws,  and  in  particular  of 
all  penal  laws;  for  if,  for  remedy  to  what 
is  amiss,  nothing  is  to  be  attempted  by  ar- 
rangements which,  such  as  those  relative  to 
the  principle  and  mode  of  election  as  applied 
to  rulers,  bring  with  them  no  punishment 
— no  infliction,  — how  much  less  should  the 
accomplishment  of  any  such  object  be  at- 
tempted by  means  so  expensive  and  afflictive 
as  those  applied  by  penal  laws! 

By  the  employment  given  to  this  fallacy, 
the  employer  of  it  afforded  himself  a double 
gratification  : he  afforded  an  immediate  gra- 
tification to  his  own  anti-social  pride  and  in- 
solence, while  he  afforded  to  his  argument  a 
promise  of  efficiency,  by  the  food  it  supplied 
to  the  same  appetite  in  the  breasts  of  his  au- 
ditors, hound  to  him,  as  he  saw  them  to  be, 
by  a comnuinity  of  sinister  interest. 

Out  of  tbe  very  sink  of  immorality  w'as 
this  fallacy  drawn  : a sentiment  of  hatred  and 
contempt,  of  which  not  only  all  the  man’s 
fellow'-countrymen  were  tbe  declared,  but 
all  mankind  in  at  least  equal  degree  were 
the  naturally  supposable  object:  — “ So  bad 
are  they  in  themselves,  no  matter  how  badly 
they  are  treated:  they  cannot  be  treated  worse 
than  they  deserve : Of  a bad  bargain  (says 
tbe  proverb)  make  the  best ; of  so  bad  a crew, 
let  us  make  the  best  for  ourselves:  no  mat 
ter  what  they  suffer,  be  it  what  it  may,  they 
deserve  it.”  If  Nero  had  thought  it  worth 
his  w'hile  to  look  out  for  a justification,  he 
could  not  have  found  a more  apt  one  than 
this:  an  argument  which,  while  it  harmonized 
so  entirely  with  the  worst  passions  of  the 
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worst  men,  screened  its  true  nature  in  some 
measure  from  the  observation  of  better  men, 
by  the  cloud  of  confusion  in  which  it  wrapped 
itself. 

In  regard  to  corruption  and  uncorruption, 
— or  to  speak  less  ambiguously,  in  regard  to 
vice  and  virtue,  — how  then  stands  the  ]ilain 
and  real  truth  ? That  in  the  ruling  few  there 
is  most  vice  and  corruption,  because  in  their 
hands  has  been  the  power  of  serving  their 
own  private  and  sinister  interest,  at  the  ex- 
pense of  the  universal  interest:  and  in  so 
doing,  they  have,  in  the  design  and  with  the 
effect  of  making  instruments  of  one  another 
for  the  accomplishment  of  that  perpetual 
object,  been  the  disseminators  of  vice  and 
corruption: — That  in  the  subject  - many, 
there  has  been  least  of  vice  and  corruption, 
because  they  have  not  been  in  so  large  a 
degree  partakers  in  that  sinister  interest,  and 
have  thus  l)een  left  free  to  pursue  the  track 
pointed  out  to  tliem,  partly  by  men  who  have 
found  a [)ersonal  interest  in  giving  to  their 
conduct  a universally  beneficial  direction  — 
partly  by  discerning  and  uncorrupted  men, 
who,  lovers  of  their  country  and  mankind, 
have  not  been  in  the  way  of  having  that  ge- 
nerous affection  overpowered  in  their  breasts 
by  iiny  particular  self-regarding  interest. 

Nearly  tikin  to  the  cry  of  popular  corrup- 
tion is  language  comitionly  used  to  the  follow- 
ing effect: — “ Instead  of  reforming  others  — 
instead  of  reforming  your  betters,  instead 
of  reforming  the  state,  the  constitution,  the 
church,  everything  that  is  most  excellent, — • 
let  each  man  reform  himself — let  him  look 
at  liome;  he  will  find  there  enough  to  do,  and 
\\hat  is  in  his  power,  without  looking  abroad 
and  aiming  at  what  is  out  of  his  power,” 
fcc.  &e. 

Language  to  this  effect  may  at  all  times 
be  heard  from  anti-reformists — always,  as  the 
tone  of  it  manifests,  accompanied  with  an  air 
of  triumph — the  triumph  of  su[)erior  wisdom 
over  shallow  and  presumptuous  arrogance. 

One  feature  which  helps  to  distinguish  it 
from  the  cry  of  popular  corruption,  is  the 
tacit  assumption  that,  between  the  operation 
condemned  and  the  o[)eration  recommended, 
incompatibility  has  place : than  which,  when 
once  hroiight  cle.arly  to  view,  nothing,  it  will 
be  seen,  can  be  more  groundless. 

Certain  it  is,  that  if  every  man’s  time  and 
labour  is  exclusively  employed  in  the. cor- 
recting of  his  own  personal  imperfections, 
no  part  of  it  will  be  employed  in  the  endea- 
vour to  correct  the  imperfections  and  abuses 
which  have  place  in  tlie  government ; and  thus 
the  mass  of  those  imperfections  and  abuses 
M ill  go  on,  never  diminishing,  but  perpetually 
increasing  with  the  torments  of  those  who 
suifer  by  them,  and  the  comforts  of  those 
M’ho  profit  by  them  : which  is  exactly  what 
is  wanted. 


CHAPTER  VIII. 

OliSERVATIONS  ON  THE  SEVEN  PRECEDING 
FALLACIES. 

In  the  seven  preceding  fallacies,  and  in  others 
of  a similar  nature,  the  device  resorted  to  is 
uniformly  the  same,  and  consists  in  entirely 
avoiding  the  question  in  debate,  by  substi- 
tuting general  and  ambiguous  terms  in  the 
place  of  clear  and  particular  appellatives. 

In  other  fallacies,  the  argument  advanced 
is  generally  irrelevant,  but  argument  of  some 
kind  they  do  contain.  In  these,  argument 
there  is  none  ; Sunt  verba  et  voces  pra:lerea- 
que  nihil. 

To  find  the  only  word  that  will  suit  his 
purpose,  tlie  defender  of  corruption  is  obliged 
to  make  an  ascent  in  the  scale  of  genera- 
lization— to  soar  into  the  region  of  vague 
generalities,  till  he  comes  to  a word  by  the 
extensiveness  of  whose  import  he  is  enatded, 
so  by  confounding  language  to  confound  "on- 
ceptions,  as  without  general  and  immediate 
fear  of  detection  to  defend,  with  a cliarv'e  of 
success,  an  object,  of  the  defence  of  vhicli 
there  would,  under  its  proper  and  peculiar 
name,  be  no  hope. 

When  of  twotci  ms — viz.  a generic  term, 
and  a special  term  included  under  it  — (be 
specific  term  alone  is  proper,  i.  e the  proposi- 
tion into  the  composition  of  wliich  it  enters, 
true;  the  generic  term,  if  suhstituted  to  it, 
is  ambiguous ; and  of  tlie  ambiguity,  if  the 
effect  of  it  is  not  perceived,  the  consequence 
is  error  and  deception. 

Opposite  to  this  aerial  mode  of  contesta- 
tion, is  the  mode  already  knoMui  and  desig- 
nated by  the  appellation  of  close  reasonin<j. 

In  proportion  as  a man’s  mode  of  reason- 
ing is  close  (always  supposing  his  intention 
honest,)  for  the  designation  of  every  object 
which  he  has  occasion  to  bring  to  view,  lie 
employs  in  preference  the  most  particular 
expression  that  lie  can  find  — that  wliieh  is 
best  adapted  to  the  purpose  of  bringing  to 
vicM’  everything  w hich  it  is  its  object  to  bring 
to  view',  as  clear  as  possible  from  everytbing 
w'hich  tlie  purpose  does  not  require  to  lie 
brought,  and  wliich  in  consequence  it  is  his 
endeavour  to  avoid  bringing  to  view. 

In  proportion  as  a man  i.s  desirous  of  con- 
tributing on  every  occasion  to  the  welfiire  of 
the  community,  and  at  the  same  time  skilled 
in  the  means  that  most  directly  and  certainly 
lead  to  tlie  attainment  of  that  end,  he  will, 
on  the  occasion  of  the  language  employed  by 
him  in  the  designation  of  each  measure,  look 
out  for  that  plan  of  iiomenclatuic  and  classi- 
fication by  which  the  degree  and  mode  of  its 
comlucivencss  or  repugnancy  to  that  end  may 
be  the  more  easily  and  correctly  judged  of. 

Thus,  in  regard  to  otfence.s,  — acts  winch 
on  account  of  their  adversencss  to  the  general 
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welfare  are  objects  meet  for  discouragement 
— for  prohibition  — and  incase  of  necessity, 
for  punishment,  — not  content  witii  the  em- 
ploying for  the  designation  of  each  such  act  in 
particular,  that  mode  of  expression  by  which 
every  individual  act  partaking  of  the  common 
nature  indicated  by  the  generic  term  may  be 
brought  to  view,  to  the  exclusion  of  every 
act  not  partaking  of  that  common  nature,  he 
will,  for  the  designation  of  the  relation  it 
bears  to  other  ofTenccs,  and  of  the  place  which 
it  occupies  in  the  aggregate  assemblage  of 
these  obnoxious  acts,  find  for  it  and  assign 
to  it  some  such  more  general  and  extensive 
appellation  as  shall  give  intimation  of  the 
mtitle  in  which  the  wound  given  by  it  to  the 
general  welfare  is  perceptible. 

1.  Ulfences  against  individuals  other  than 
a man’s  self,  and  those  assignable  individuals  ; 
2.  yVgainst  a man’s  self;  3.  Against  this  or 
that  particular  class  of  the  community  ; 4. 
Against  the  whole  cominunity  without  dis- 
tinction. 

In  the  case  of  individuals, — offences  against 
person,  against  reputation,  against  property, 
against  condition  in  life— and  so  on  through 
the  other  classes  above  designated.* 

For  the  opposite  reason, — in  proportion  as, 
without  regard  to,  and  to  the  sacritice  of,  the 
general  welfare,  a man  is  desirous  of  promoting 
his  own  personal  or  any  other  private  inte- 
rest, he  will,  on  the  occasion  of  the  language 
employed  in  the  designation  of  each  measure, 
look  out  for  that  plan  of  nomenclature  and 
classilication,  by  which  the  real  tendency  of 
the  measure  to  which  he  proposes  to  give 
birth  or  support,  shall  be  as  effectually  masked 
as  possible — rendered  as  difficult  as  possible 
to  be  comprehended  and  judged  of. 

In  the  English  law,  under  the  principle  of 
arrangement — which  till  comparatively  of  late 
years  was  the  only  one,  and  which  is  still  the 
predominant  one — such  were  the  groupes  into 
which,  by  the  classical  denominations  employ- 
ed, they  were  huddled  together,  that  by  those 
denominations  not  any  the  slightest  intimation 
was  given  of  the  nature  and  mischief  of  the 
offences  respectively  contained  under  them. 
Treasons,  felonies  unclergyable,  felonies  cler- 
gyable, premunires,  misdemeanors. 

By  the  four  first  of  these  five  denomina- 
tiens,  what  is  designated  is,  not  the  offence 
itself,  but  the  treatment  given  to  the  offender 
in  respect  of  it  in  the  way  of  punishment : by 
the  other  denomination,  not  so  much  as  even 
that  — only  that  the  act  is  treated  on  the 
footing  of  an  offence,  and  on  that  score  made 
punishable  : it  is  the  miscellaneous  class,  the 
contents  of  which  are  composed  of  all  such 
offences  as  are  not  comprised  under  any  of  the 
others. 

To  what  cause  can  a scheme  of  arrange- 

* See  Principles  of  Morals  and  Legislation., 
Ch.  XVIII.  Vol.  I.  p.  K6,  ef  seq. 


[Part  IV, 

ment  so  incompatible  with  clear  conception 
a«d  useful  instruction  be  ascribed  ? 

Its  creation  may  be  tracerl  to  one  source  : 
its  continuance  to  another.  For  its  creation 
(such  is  its  antiquity,)  the  weakness  of  the 
public  intellect  presents  an  adequate  cause. 
Of  treason  and  felony  — terms  imported  at 
the  Norman  conquest  with  the  rest  of  the  no- 
menclature of  the  feudal  system  — the  origin 
is  lost  in  the  darkness  of  primaeval  barbar- 
ism: religion  — a perversion  of  the  Christian 
religion,  gave  birth,  after  a hard  and  long 
labour,  to  the  distinction  between  clergyable 
and  unclergyable:  religion,  by  a further  per- 
version, gave  birth  to  premunires  in  the  reign 
of  Edward  III. 

To  the  designs  of  those  whose  interest  it 
is  that  misrule  in  all  its  shapes  should  be  per- 
petuated, and  thence,  that  useful  information, 
by  which  it  might  be  put  to  shame,  and  in 
time  to  flight,  should  as  long  as  possible  be 
excluded,  nothing  could  be  more  serviceable 
than  this  primaeval  imbecility.  Under  these 
denominations  in  general,  and  in  particular 
under  felony,  acts  of  any  description  are  ca- 
pable of  being  ranked  with  equal  propriety, 
or  rather  with  equal  absence  of  impropriety: 
acts  of  any  description  whatsoever,  and  conse- 
quently acts  altogether  pure  from  any  of  those 
mischievous  consequences  from  which  alone 
any  sufficient  warrant  for  subjecting  the  agents 
to  punishment  can  be  found  ; and  offences  thus 
clear  of  every  really  mischievous  quality  have 
accordingly  been  created,  and  still  continue 
in  existence,  in  convenient  abundance. 

By  this  contrivance,  the  open  tyranny  of 
the  lawyer-led  legislator,  and  the  covert  ty- 
ranny of  the  law-making  judge,  are  placed  at 
the  most  perfect  ease.  The  keenest  eye  can- 
not descry  the  felonies  destined  to  be  created 
by  the  touch  of  the  sceptre  upon  the  pattern 
of  the  old  : the  liveliest  imagination  cannert 
pourtray  to  itself  the  innoxious  acts  destined 
to  be  fashioned  or  sw'ollen  into  felonies. 

Analogous  to  this  ancient  English  system 
— correspondent  and  analogous  both  as  to  the 
effect  itself  and  as  to  its  cause,  is  the  system 
lately  brought  out  by  the  legislators  of  France 
and  their  forced  imitators  in  Germany.  Faute, 
contravention,  delit,  crime  — classes  rising  one 
above  another  in  a climax  of  severity,  — 
all  of  them,  designative  how  indeterminately 
soever,  rather  of  the  treatment  to  which  at 
the  hands  of  the  judge,  the  agent  is  subjected, 
than  of  the  sort  of  act  for  which  he  is  sub- 
jected to  that  treatment  — much  less  of  the 
ground,  or  reason,  on  which  (regard  being 
had  to  the  quality  and  quantity  of  mischief) 
it  is  thought  fit  he  shall  be  so  dealt  with. 

Lawyer-craft,  in  alliance  with  political 
tyranny,  may  be  marked  out  as  the  source  of 
this  confusion  in  the  English  case;  law’yer- 
craft  in  subjection  to  political  tyranny,  in  the 
French  case. 
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In  England,  it  is  the  interest  of  the  man 
of  law  that  the  rule  of  action  should  be,  and 
continue,  in  a state  of  as  general  uncertainty 
and  incognoscibility  as  possible  : that  on  con- 
dition of  pronouncing  on  each  occasion  a 
portion  of  the  flash  language  adapted  to  that 
purpose,  he  may,  in  his  state  of  law-adviser 
and  advocate,  be  master  of  men’s  purses;  in 
his  state  of  judge,  — of  purse,  reputation, 
condition  in  life,  and  life  itself,  to  as  com- 
plete a degree,  and  with  as  little  odium  and 
suspicion  us  possible.  This  is  the  state  of 
things  which  it  always  has  been,  and  will  be 
his  interest  to  perpetuate : and  this  is  the 
state  of  things  which  hitherto  it  has  been  in 
his  power  to  continue,  and  which  accordingly 
does  to  this  day  continue  in  existence. 

In  France,  where  the  man  of  law  is  not 
the  ally  of  the  politician,  but  his  slave,  that 
which  it  is  not  the  interest  of  the  politician 
to  keep  out  of  the  view  of  the  suhjerd,  is  — 
wliiit  the  law  is;  — that  which  it  is  his  in- 
terest to  keep  (nor  even  that  in  all  parts) 
out  of  (he  view  of  the  subject,  is  — what  it 
is  for  the  interest  of  the  subject  that  the  law 
should  be;  — what,  in  a word,  the  law  ought 
to  be. 

Having  brought  the  rule  of  action  within 
a compass,  the  narrowness  of  which,  in  re- 
sjiect  of  the  quantity  of  words,  has  never, 
regard  being  had  to  the  amplitude  of  the  mat- 
ter, yet  been  ciiuallcd,  the  tyrant  of  France 
has  by  this  one  act  of  charity  displayed  a 
(juantity  of  merit,  ample  enough  of  itself  to 
form  a covering  to  no  inconsiderable  -a  por- 
tion of  his  sins 

Hut  the  exemp/ifications  of  vague  gene- 
ralities afforded  liy  these  systems  of  classifi- 
cation are  sntficicntly  striking.  To  save  the 
authors  of  the  systems  from  ranking  any  one 
of  the  offences  in  question  under  a denomina- 
tion which  would  be  manifestly  inapjilicable 
to  it,  and  from  the  discredit  which  would  at- 
tach to  them  from  such  a source,  — ascending 
to  a superior  height  in  the  logical  scale  — in 
the  scale  of  genera  ami  species, — they  pro- 
vide a set  of  denominations  so  boundless  in 
their  c.xtent,  as  to  be  capable  without  im- 
propriety of  including  any  objects  whatso- 
ever on  which  it  might  be  found  convenient 
to  stamp  tlic  factitious  quality  desired.  Nox- 
iousness to  other  individuals  in  this  or  that 
way — noxiousness  to  a person  himself  in  this 
or  that  way  — noxiousness  to  a particidar 
class  of  the  community  in  this  or  that  way  — 
noxiousness  to  the  whole  commuuity  in  this 
or  that  way, —these  are  qualities  which  it  is 
not  in  the  power  of  despotism  to  communi- 
cate to  any  act  of  any  sort ; but  to  cause  such 
persons  as  it  is  performed  by  to  be  punished 
with  such  or  such  a punishment,  — these  are 
effects  which,  be  the  sort  of  act  what  it  may, 
it  is  but  too  easy  for  supreme  power,  in  what- 
soever hands  reposed,  to  annex  to  it. 
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Here,  then,  are  so  many  instances  whei a 
the  turn  of  the  man  in  power  not  being  ca- 
pable of  being  served,  or  at  least  so  well 
served,  by  giving  to  an  object  that  which  is 
at  once  its  most  [)articular  and  most  proper 
name,  a name  of  more  general  and  extensive 
import  is  employe«l  for  the  purpose  of  fa- 
vouring that  (leccption,  which  by  the  desig- 
nating of  it  by  such  its  proper  name,  would 
have  been  dissipated,  and  thus  giving  to  an 
exercise  of  power,  which,  if  rightly  denomi- 
nated, would  have  been  seen  to  be  improper 
and  mischievous,  the  chance  of  notappearing 
in  such  its  true  light. 

CHAPTER  IX. 

ANTI-IIATION'AL  FALLACIES  — 

(ad  vereciindiam.) 

E.rpositwn When  reason  is  found  or  sup- 

posed to  be  in  opposition  to  a man’s  interests, 
ins  study  will  naturally  be  to  render  the  fa- 
culty itself,  ami  wdiatsoever  issues  from  it, 
an  object  of  hatred  and  contempt. 

So  long  as  the  government  contains  in  it 
any  sort  of  abuse  from  which  the  membeis 
of  the  government,  or  any  of  them,  derive  in 
any  shape  a profit,  and  in  the  continuance  of 
which  they  possess  a proportionable  interest, 
reason  being  against  them,  persons  so  circum- 
stanced wilt  be  in  so  far  against  reason. 

Instead  of  reason,  we  migiit  here  say  ihought. 
Reason  is  a word  that  implies  not  merely  the 
use  of  the  faculty  of  thinking,  but  the  right 
use  of  it : but  sooner  than  fail  of  its  object, 
the  sarcasm  and  other  figures  of  speech  em- 
ployed ui)on  the  occasion  arc  directed  not 
merely  against  reason,  but  against  thought 
itself ; as  if  there  were  something  in  the  fa- 
tuity of  thought  that  rendered  the  exercise 
of  it  incompatible  with  useful  and  successful 
practice. 

1 . Sometimes  a plan,  the  adoption  of  which 
would  not  siut  the  official  person’s  interest, 
is  witliout  more  ado  pronounced  a specula- 
tive one : and  by  this  observation  all  need  of 
rational  and  deliberate  discussion,  — such  .as 
objection  to  the  end  proposed,  as  not  a tit 
one  — objection  to  the  means  employed,  as 
not  being  fit  means,  — is  considered  as  being 
siipcrsedcrl. 

To  the  word  speculative,  for  further  en- 
forcement, are  added  orsubslituted,  in  a num- 
ber more  or  less  considerable,  other  terms,  as 
nearly  synonymous  to  it  and  to  one  another, 
as  it  is  usual  for  words  called  si/noiii/uwus  to 
he  ; viz.  theoretical,  visionary,  chimerical,  ro- 
mantic, utopian, 

2.  Sometimes  a distinction  is  taken,  and 
thereupon  a concession  made.  The  plan  is 
good  in  theory,  but  it  would  be  bad  in  prac- 
tice; i.  e.  its  being  good  in  theory  does  not 
hinder  its  being  bad  in  practice. 
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3.  Sometimes,  as  it'  in  consequence  of  a 
further  progress  made  in  the  art  of  irration- 
ality, the  plan  is  pronounced  to  be  too  good 
to  be  practicable ; and  its  being  so  good  as  it 
is,  is  thus  represented  as  the  very  cause  of 
its  being  bad  in  practice. 

4.  In  short,  such  is  the  perfection  at  which 
this  art  is  at  length  arrived,  that  the  very 
circumstanee  of  a plan’s  being  susceptible  of 
the  appellation  of  a plan,  has  been  gravely 
stated  as  a circumstance  sulTicient  to  warrant 
its  being  rejected  : rejected,  if  not  with  ha- 
tred, at  any  rate  with  a sort  of  accompani- 
nient,  which  to  the  million  is  commonly  felt 
still  more  galling  — with  contempt. 

“ Looking  at  the  House  of  Commons  with 
these  vicAvs,”  says  a writer  on  the  subject  of 
jiarliamentary  reform,  “ my  object  would  be 
to  find  out  its  ebief  defects,  and  to  attempt 
the  remedy  of  these  one  by  one.  To  propose 
no  system,  no  great  project,  nothing  which 
pretended  even  to  the  name  of  a plan,  but  to 
introduce  in  a temperate  and  conciliatory 
manner  ....  one  or  two  separate  bills.”* 

In  this  strain  were  these  men  proposed  to 
be  addressed,  anno  1810,  by  Mr.  Brougham: 
inthis  strain  were  they  addressed,  anno  1819, 
by  Sir  James  Mackintosh,  in  moving  for  a 
committee  on  the  penal  laws.  To  give  a man 
any  chance  of  doing  anything  with  them,  in 
this  same  way  they  have  ever  been  addressed, 
and  must  ever  be  addressed,  till  by  radical 
reform  (for  it  cannot  be  by  anything  less)  the 
house  shall  have  been  purged  of  a class  of 
men,  of  whom  the  most  complete  inaptitude 
in  respect  of  every  element  of  appropriate 
aptitude,  is  an  essential  characteristic.  In 
the  scale  of  appropriate  probity — in  the  scale 
of  appropriate  intellectual  aptitude,  to  find 
their  level,  a man  must  descend  below  that 
of  the  very  dregs  of  the  people.  Oh  what  a 
picture  is  here  drawn  of  them,  and  by  so 
e.xperienccd  a hand ! How  cutting,  yet  how 
unquestionably  just,  the  perhaps  unintended, 
perhaps  intended  satire  ! To  avoid  awakening 
the  real  terrors  of  some,  the  sham  tei  rors  of 
others,  all  consistency,  all  comprehensive  ac- 
quaintance with  the  field  of  action,  must  be 
abjured.  When  idolatry  in  all  its  shapes  shall 
have  become  extinct,  and  the  words  u-ise  an- 
cestors no  longer  an  instrument  of  deception 
but  a by-word,  with  what  scorn  will  not  an- 
cestors such  as  these  be  looked  back  upon  by 
their  posterity ! 

Intimate  as  is  the  connexion  between  all 
these  contrivances,  there  is  however  enough 
of  distinction  to  render  them,  in  this  or  that 
point  of  view,  susceptible  of  a separate  ex- 
Bosure. 

• This  was  Brougham:  the  time  about  June 
1810.  Reference  is  made  to  the  Government  pe- 
riodical called  the  Satirist  (by  Manners,)  June 
1810,  No.  33,  p.  570.  But  that  wretched  per- 
formance  is  now  pretty  well  forgotten. 


[Pap.t  IV. 

§ 1.  Abuse  of  the  words  Speculative,  Theo- 
retical, &c. 

Exposure.  — On  the  occasion  of  these  epi- 
thets,  and  the  propositions  of  which  they  con- 
stitute the  leading  terms,  what  will  be  held 
up  to  view  in  the  character  of  a fallacy,  is  — 
not  the  use  of  them,  but  merely  the  abuse. 

It  may  be  placed  to  the  account  of  abuse 
as  often  as  in  a serious  speech,  without  the 
allegation  of  any  specific  objection,  an  epithet 
of  this  class  bestowed  upon  the  measure  is 
exhibited  as  containing  the  expression  of  a 
sulficient  reason  for  rejecting  it,  by  putting 
upon  it  a mark  of  reprobation  thus  contemp- 
tuous. 

What  is  altogether  out  of  dispute  is,  that 
many  and  many  a measure  has  been  [iroposed, 
to  which  this  class  of  epithets,  or  some  of 
them,  would  be  justly  applicable.  But  a 
man’s  conceptions  must  be  wofully  indis- 
tinct, or  his  vocabulary  deplorably  scanty,  if, 
be  the  bad  measure  what  it  may,  he  cannot 
contrive  to  give  intimation  of  what,  in  his 
view,  there  is  bad  in  it,  without  employing 
an  epithet,  the  effect  of  which  is  to  hold  out, 
as  an  object  of  contein|)t,  the  very  act  of 
thinking  — the  0[>eration  oi  thought  itself. 

The  fear  of  theory  has  to  a certain  extent 
its  foundation  in  reason.  There  is  a general 
pro[)ensity  in  those  who  ado|)t  this  or  that 
theory,  to  push  it  too  far  ; i.  c.  to  set  up  a 
general  proposition  which  is  not  true  until 
certain  exceptions  have  been  taken  out  of  it 
— to  set  it  up  without  any  of  those  excep- 
tions— to  pursue  it  without  regard  to  the 
exceptions,  — and  thence,  pro  tanto,  in  cases 
in  which  it  is  false,  fallacious,  repugnant  to 
reason  and  utility. 

The  propensity  thus  to  push  theory  too  far 
is  acknowledged  to  be  almost  universal. 

But  what  is  the  just  inference?  Not  that 
theoretical  propositions  — i.  e.  propositions  of 
considerable  extent — should  from  such  their 
extent  be  concluded  to  be  false  in  toto ; but 
only,  that  in  the  particular  case  inquiry  should 
be  made,  whether,  supposing  the  proposition 
to  be  in  the  character  of  a general  rule  gene- 
rally true,  there  may  not  be  a case  in  which, 
to  reduce  it  within  the  limits  of  truth,  reason, 
and  utility,  an  exception  ought  to  be  taken 
out  of  it. 

Every  man’s  knowledge  is,  in  its  extent, 
proportioned  to  the  extent  as  well  as  number 
of  those  general  propositions,  of  the  truth  of 
which,  they  being  true,  he  has  the  persuasion 
in  his  own  mind : in  other  words,  the  extent 
of  these  his  theories  comprises  the  extent  of 
his  knowledge. 

If,  indeed,  his  theories  are  false,  then,  in 
proportion  as  they  are  extensive,  he  is  the 
more  deeply  steeped  in  ignorance  and  error. 

But  from  the  mere  circumstances  of  its 
being  theoretical,  by  these  enemies  to  know* 
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ledge  its  falsehood  is  inferred  as  if  it  were 
a necessary  consequence  — with  as  much  rea- 
son as  if,  from  a man’s  speaking,  it  were  in- 
ferred as  a necessary  consequence,  that  what 
he  speaks  must  be  false. 

One  would  think,  that  in  thinking  there 
were  something  wicked  or  else  unwise : every 
body  feels  or  fancies  a necessity  of  disclaim- 
ing it.  ” I am  not  given  to  speculation” — 
“ 1 am  no  friend  to  theories.”  Speculation  — 
tlieory,  — what  ie  it  but  thinking  ? Can  a man 
disclaim  speculation,  can  he  disclaim  theory, 
without  disclaiming  thought  ? If  they  do  not 
mean  thought,  tliey  mean  nothing ; for,  un- 
less it  be  a little  more  thought  than  ordinary, 
theory,  speculation,  mean  nothing. 

To  escape  from  the  imputation  of  medi- 
tating destruelion  to  mankind,  a man  must 
disclaim  everything  that  puts  him  above  the 
level  of  a beast. 

A plan  propo-es  a wrong  end  — or,  the  end 
being  right,  proposes  a wrong  set  of  means. 
If  tliis  be  wliat  a man  means,  can  he  not  say 
so?  Would  not  wliathe  says  have  somewhat 
more  meaning  — be  a little  more  consistent 
with  the  principles  of  common  sense,  with 
common  honesty,  than  saying  of  it  that  it  is 
theoretic, 'll — that  it  is  speculative  ? 

§ 2.  Utopian. 

As  to  the  epithet  vtnpian,  the  case  in 
which  it  is  rightly  applied  seems  to  he  that  in 
ivhich,  in  the  event  of  t lie  adoption  of  the  pro- 
posed plan,  felicitous  elfects  are  represented 
as  about  to  take  place,  no  causes  adequate  to 
the  production  of  such  effects  being  to  be 
found  in  it. 

In  Sir  Thomas  More’s  romance,  from  which 
the  epithet  utopian  has  its  origin,  a felici- 
tous state  of  things  is  announced  by  the  very 
name. 

Considering  the  age  in  which  he  lived,  even 
without  adverting  to  the  sort  of  religion  of 
which  he  was  so  honest  and  pertinacious  an 
adherent,  we  may  be  sufficiently  assured  that 
the  institutions  spoken  of  by  him  as  having 
been  productive  of  this  effect,  had,  taking 
them  altogether,  very  little  tendency  to  pro- 
duce it. 

Such,  in  general,  is  likely  enough  to  be  the 
case  with  the  portion  of  political  felicity  ex- 
hibited in  any  other  romance:  and  thus  far 
the  epithet  romantic  is  likely  enough,  though 
not  certain,  to  be  found  well  applied  to  any 
political  plan,  in  the  conveyance  of  which  to 
the  notice  of  the  public,  any  such  vehicle  is 
employed.  Causes  and  effects  being  alike  at 
the  command  of  this  species  of  poet  in  prose, 
the  honour  of  any  felicitous  event  is  as  easily 
ascribed  to  uninjlucnciny  circunutances,  or 
even  to  obstacles,  as  to  causes. 

If  the  established  state  of  things,  including 
the  abuse  which  in  so  many  shapes  is  inter- 
woven in  it,  were  anything  like  what  the  un- 


discriminating defenders  of  it  represent  it  as 
being — viz.  a system  of  perfection  — in  this 
actually  established  system  (rea/  in  so  far  as 

abuse  and  imperfection  are  ascribed  to  it 

imayinary  in  so  far  as  exemption  from  such 

abuse  and  imperfection  is  ascribed  to  it) 

might  indeed  be  seen  an  utopia — a felicitous 
result,  flowing  from  causes  not  having  it  in 
their  nature  to  be  productive  of  any  such 
effects,  but  having  it  in  their  nature  to  be 
productive  of  contrary  effects. 

In  every  de[iartment  of  government,  say 
the  advocates  of  reform,  abuses  and  imper- 
feetions  are  abundant ; because  the  hands  in 
which  the  powers  of  government  are  reposed, 
have,  partly  by  their  own  artilice,  partly  by 
the  supineness  of  the  people,  been  placed  in 
such  circumstances,  that  abuse  in  every  shape 
is  a source  of  profit  to  themselves. 

Under  these  circumstances,  if  any  expec- 
tation were  really  entertained  that  by  these 
hands  any  considerable  defalcation  from  the 
aggregate  mass  of  abuse  will  ever  be  made, 

— to  no  other  expectation  can  the  charge  of 
utopianism  be  with  more  [iropriety  ap[ilied: 
effects  so  produced,  would  be  produced  against 
the  force  of  irresistible  obstacles,  as  well  as 
absolutely  without  a cause. 

13ut  III  that  same  system  there  has  all  along 
been  preserved,  by  the  many,  a faculty — and 
that  a faculty  every  now  and  then,  though 
much  too  seldom  and  too  weakly,  exercised, 
— of  creating,  and  without  very  considerable 
inconvenience  or  danger  to  themselves,  un- 
easiness, more  or  less  considerable,  to  these 
their  rulers.  In  the  state  of  things  thus  de- 
scribed, there  is  nothing  of  utopianism ; for 
it  is  matter  of  universally  notorious  fact;  and 
in  this  faculty  on  the  part  of  the  many  of 
creating  uneasiness  in  the  bosoms  of  the  few 

— in  this  faculty  on  the  part  of  those  who 
suffer  by  the  abuses  of  creating  uneasiness  in 
the  bosoms  of  those  who  profit  by  them,— 
in  this  invaluable,  and,  except  in  America, 
unexampled  faculty  — rests  the  only  chance, 
the  only  source  of  hope. 

§ 3.  Good  in  t-  eory,  bad  m practice. 

Even  in  the  present  stage  of  civilization, 
it  is  almost  a rare  case,  that  by  reason,  look- 
ing to  the  end  in  view,  matters  ot  govern- 
ment are  determined ; and  the  cause  is,  the 
existence  of  so  many  institutions,  which  being 
adverse  to  the  only  proper  end,  the  greatest 
happiness  of  the  greatest  number,  are  main- 
tained, because  favourable  to  the  interests  of 
the  ruling  few.  Custom,  blind  custom,  es- 
tablished under  the  dominion  of  that  separate 
and  sinister  interest,  is  the  guide  by  which 
most  operations  have  been  conducted.  In  so 
far  as  the  interest  of  the  many  has  appeared 
to  the  governing  few  to  coincide  with  their 
own  separate  interests,  in  so  far  it  has  been 
pursued in  so  far  as  it  has  appeared  iucom* 
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patible  with  those  interests,  it  has  been  nc- 
gleeted  or  opposed. 

One  consequence  is,  tliat  when  by  accident 
a plan  comes  upon  the  carpet,  in  the  for- 
mation of  which  the  only  legitimate  end  of 
government  has  been  looked  to,  it  the  beaten 
track  of  custom  has  in  ever  so  slight  a degree 
been  departed  from,  the  practical  man,  the 
man  of  routine,  knows  not  vvhat  to  make  of 
it:  its  goodness,  if  it  he  good — its  badness,  if 
it  be  bad,  are  alike  removed  out  of  the  sphere 
of  his  observance.  If  it  be  conducive  to  the 
end,  it  is  more  than  he  can  see ; for  the  eiid 
is  what  he  has  not  been  used  to  look  to. 

In  the  consideration  of  any  plan,  what  he 
has  not  been  used  to,  is  to  consider  what,  in 
the  department  in  question,  is  the  proper  end 
of  every  plan  that  can  be  presented,  and  whe- 
ther the  particular  plan  in  question  be  con- 
ducive to  that  end  : what  he  has  been  used 
to,  is,  to  consider  whether  in  the  matter  and 
form  it  be  like  what  he  has  pracliscd.  If  in 
a certain  degree  unlike,  it  throws  him  into  a 
sort  of  perplexity.  If  the  plan  be  a good  one, 
and  jn  the  form  of  reasons,  the  points  of  ad- 
vantage whereby  it  is  conducive  to  the  pro- 
per end  in  view  have  been  presented,— and  in 
such  sort  that  he  sees  not  any,  the  existence 
of  which  he  feels  himself  able  to  contest,  nor 
at  the  same  time  any  disadvantages  which  he 
can  present  in  the  character  of  preponderant 
ones,  — he  will  be  afraid  so  far  to  commit 
himself  as  to  pronounce  it  a bad  one.  By 
way  of  compounding  tlie  matter,  and  to  show 
his  candour,  if  he  be  on  good  terms  with  you, 
he  will  perhaps  admit  it  to  be  good  — viz.  in 
tfieon/.  But  this  concession  made,  — it  being 
admitted  and  undeniable  that  theory  is  one 
thing  and  practice  another,  he  will  take  a dis- 
tinction, and,  to  pay  him  for  his  concession, 
propose  to  you  to  admit  that  it  is  not  the 
thing  for  practice ; in  a word,  that  it  is  good 
in  theory,  bad  in  practice. 

That  there  have  been  plans  in  abundance 
xvhich  have  been  found  bad  in  practice,  and 
many  others,  which  would,  if  tried,  have 
proved  had  in  practice,  is  altogether  out  of 
dispute. 

That  of  each  description  there  have  been 
many  which  in  theory  have  appeared,  and 
xvith  reference  to  the  judgment  of  some  of 
the  persons  by  whom  they  have  been  consi- 
dered, have  been  found  is  likewise 

out  of  dispute. 

What  is  here  meant  to  be  denied,  is,  that 
a plan,  which  is  essentially  incapable  of 
prov^ing  good  in  practice,  can  with  propriety 
be  said  to  be  good  in  theory. 

Whenever,  out  of  a number  of  circumstances 
the  concurrence  of  all  of  which  is  necessary 
to  the  success  of  a phui,  any  one  is,  in 
the  calculation  of  the  effects  expected  from  it, 
omitted,  any  such  plan  will,  in  proportion  to 
the  importance  of  the  omitted  circumstance, 
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he  defective  in  practice  ; and  if  such  be  the 
degree  of  importance,  had  — upon  the  whole,  a 
had  one ; the  disadvantageous  effects  of  the 
plan  not  finding  a compensation  in  the  advau- 
tageous  ones. 

When  the  plan  for  the  illumination  of  the 
streets  by  gas-lights  was  laid  before  the  pub- 
lic by  the  person  who  considered  himself,  or 
gave  himself  out  for  the  inventor,  one  of  the 
items  in  the  article  of  expense  — one  capital 
article,  viz.  that  of  the  pipes,  was  omitted. 
On  the  supposition  that  the  pipes  might  all 
of  them  have  been  had  for  nothing,  and  that 
in  the  plan  so  exhibited  no  other  such  imper- 
fections w’ere  to  be  found,  the  plan  would, 
to  the  persons  engaged  in  the  undertaking,  be 
not  merely  advantageous,  but  advantageous 
in  the  prodigious  degree  therein  represented. 
If,  on  the  contrary,  the  expense  of  this  omit, 
ted  article  were  such  as  to  more  than  coun- 
tervail the  alleged  balance  on  the  side  of  profit, 
then  would  the  plan,  with  reference  to  the 
undertakers,  prove  disadvantageous  upon  the 
whole,  and  in  one  word,  a had  one. 

But  M’hatever  it  prove  to  be  in  practice,  in 
theory,  having  so  important  an  omission  in 
it,  it  cannot  hut  be  pronounced  a bad  one; 
for  every  plan  in  which,  in  the  account  of 
advantages  and  disadvantages  — of  profit  and 
losses,  any  item  is  on  the  side  of  disadvantage 
or  loss  omitted,  is,  in  proportion  to  the  mag- 
nitude of  such  loss,  a bad  one,  how  advanta- 
geous soever  upon  trial  the  result  may  prove 
upon  the  whole. 

In  the  line  of  political  economy,  most  plans 
tliat  have  been  adopted  and  employed  by 
government  for  enriching  the  community  by 
money  given  to  individuals,  have  been  bad  in 
practice. 

But  if  they  have  been  bad  in  practice,  it 
is  because  they  have  been  had  in  theory.  In 
the  account  taken  of  profit  and  loss,  some 
circumstance  that  lias  been  necessary  to  ren- 
der the  plan  in  question  advantageous  upon 
the  whole,  has  been  omitte<l. 

This  circumstance  has  been  the  advantage, 
which  from  the  money  employed  would  have 
been  reaped,  either  in  the  way  of  addition  to 
capital  by  other  means,  or  in  the  way  of  com- 
fort by  expenditure. 

Of  the  matter  of  wealth,  portions  that  by 
these  operations  were  but  transferred  from 
hand  to  hand,  and  commonly  with  a loss  by 
the  way,  were  erroneously  considered  as 
having  been  created. 

§ 4.  Too  good  to  be  practicable. 

There  is  one  case  in  which,  in  a certain 
sense,  a plan  may  be  said  to  be  too  good  to 
be  practicable— and  that  case  a very  compre- 
hensive one.  It  is  where,  without  adequate 
inducement  in  the  shape  of  personal  interest, 
the  plan  requires  for  its  accomplishment  that 
some  individual  or  class  of  individuals  shall 
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have  made  a sacrifice  of  his  or  their  personal 
interest  to  the  interest  of  the  whole.  Where 
it  is  only  on  the  part  of  some  one  individual, 
or  very  small  number  of  individuals,  that  a 
sacrifice  of  this  sort  is  reckoned  upon,  the 
success  of  the  plan  is  not  altogether  without 
the  sphere  of  moral  possibility;  because  in- 
stances of  a disposition  of  this  sort,  though 
extremely  rare,  are  not  altogether  without 
example : by  religious  hopes  and  fears,  by 
philanthropy,  by  secret  ambition,  such  mira- 
cles have  now  and  then  been  wrought.  Rut 
when  it  is  on  the  part  of  a body  of  meiv  or  a 
multitude  of  individuals  taken  at  random,  that 
any  such  sacrifice  is  reckoned  upon,  then  it  is 
that  in  speaking  of  the  plan  the  term  ntvpUtn 
may  witliout  imjrropriety  be  applied. 

In  this  case,  — if,  neglecting  the  question 
of  practicability,  — on  the  mere  consideration 
of  the  nature  of  the  results,  the  production  of 
which  is  aimed  at  by  the  plan,  it  can  with 
propriety  be  termed  a good  one,  the  observa- 
tion, too  (jood  to  be  practicable,  cannot  justly 
be  accused  of  want  of  truth. 

But  it  is  not  any  such  intimation  that,  by 
those  in  whose  mouths  this  observation  is  most 
in  use,  is  meant  to  be  conveyed.  The  descrip- 
tion of  persons  by  whom  chiefly,  if  not  exclu- 
sively, it  is  employed,  are  those  w’ho,  regarding 
a plan  as  being  adverse  to  their  interests,  and 
not  finding  it  on  the  ground  of  general  utility 
exposed  to  any  preponderant  objection,  have 
recourse  to  this  objection  in  the  character  of 
an  instrument  of  contempt,  in  the  view  of  pre- 
venting those  from  looking  into  it,  who  might 
otherwise  have  been  so  disposed. 

It  is  by  the  fear  of  seeing  it  practised, 
that  they  are  drawn  to  speak  of  it  as  imprac- 
ticable. 

In  the  character  of  opposers  of  a plan,  of 
the  goodness  of  which  — that  is,  of  its  condu- 
civeness to  the  welfare  of  the  whole  com- 
munity taken  together  — they  are  themselves 
persuaded,  it  cannot  be  their  intention  or 
wish  to  exhibit  themselves  : it  is  not,  there- 
fore, in  any  such  property  of  the  plan  that  it 
can  be  their  aim  to  engage  those  on  whom  it 
depends,  to  look  for  the  cause  of  the  imprac- 
ticability which  they  impute  to  it. 

Under  favour  of  such  observation  as  may 
have  been  made  of  (he  instances  in  which  plans 

— the  goodness  of  which,  supposing  them 
carried  into  effect,  has  been  beyond  dispute 

— have  failed  of  success,  what  they  aim  at 
is  the  producing,  in  superficial  minds,  the 
idea  of  a universal  and  natural  connexion  be- 
tween extraordinary  and  extensive  goodness 
and  impracticability : that  so  often  as  upon 
the  face  of  any  plan  the  marks  of  extraordi- 
nary and  extensive  utility  are  discernible, 
these  marks  may,  as  it  were  by  a signal, 
have  the  effect  of  inducing  a man  to  turn 
aside  from  the  plan,  and,  whether  in  the  W’ay 
of  neglect  and  non-support,  or  in  the  way  of 


active  opposition,  to  bestow  on  it  the  same 
treatment  that  he  would  be  justified  in  be 
stowing  upon  a bad  one. 

“ Upon  the  face  of  it,  it  carries  that  air  of 
plausibility,  that,  if  you  were  not  upon  your 
guard,  jnight  engage  you  to  bestow  more  or 
less  of  your  attention  upon  it.  But  were  you 
to  take  the  trouble,  you  would  find  that,  as 
it  is  with  all  these  plans  that  promise  so 
much,  practicability  would  at  last  be  wanting 
to  it.  To  save  yourself  from  this  trouble,  the 
wisest  course  you  can  take,  is,  therefore,  to 
put  the  ijlan  aside,  and  think  no  more  about 
the  matter.” 

There  is  a parficular  sort  of  grin a grin 

of  malicious  triumph  — a grin  made  up  of 
malicious  triumph,  with  a dash  of  concealed 
foreboding  and  trepidation  at  the  bottom  of 
it  — that  forms  a natui-al  accompaniment  of 
this  fallacy,  when  vented  by  any  of  the  sworn 
defenders  of  abuse;  and  Milton,  instead  of 
cramming  all  his  angels  of  the  African  coni- 
[)lexion  into  the  divinity  school  disputing 
about  predestination,  should  have  enqiloyed 
part  of  them  at  least  in  practising  this  grin, 
with  the  corresponding  fallacy,  before  a look- 
ing-glass. 

Propoi  tioned  to  the  difficulty  of  persuading 
men  to  regard  a plan  us  otherwise  than  bene- 
ficial, supposing  it  carried  into  effect,  is  the 
need  of  all  such  arguments  or  phrases  as  pre- 
sent a chance  of  persuading  them  to  regard  it 
as  impracticable:  and  according  to  the  sort 
of  man  you  have  to  deal  with,  you  accom- 
pany it  with  the  grin  of  triumph,  or  with  the 
grimace  of  regret  and  lamentation. 

There  is  a class  of  predictions,  the  ten- 
dency and  object  of  which  is  to  contribute  to 
their  own  accomplishment ; and  in  the  num- 
ber of  them  is  the  prediction  involved  in  this 
fallacy.  When  objections  on  the  ground  of 
utility  are  ho[)eless,  or  have  been  ituade  the 
most  of,  objections  on  the  ground  of  practi- 
cability still  present  an  additional  resource  : 
by  these,  men  who,  being  convinced  of  the 
utility  of  the  plan,  are  in  ever  so  great  a de- 
gree well-wishers  to  it,  may  be  turned  aside 
from  it : and  the  best  garb  to  assume  for  the 
purpose  of  the  attempt,  is  that  of  one  who  is 
a well-wisher  likewise. 

Till  the  examples  are  before  his  eyes,  it 
will  not  be  easy  for  a man  who  has  not  him- 
self made  the  observation,  to  conceive  to 
what  a pitch  of  audacity  political  improbity 
is  capable  of  soaring — hovv  completely,  when 
an  opportunity  that  seems  favourable  presents 
itself,  the  mask  will  sometimes  be  taken  olF 
— what  thorough  confidence  there  is  in  the 
complicity  or  in  the  imbecility  of  hearers  or 
readers. 

If  to  say  a good  thing  is  a good  thing  is 
nugatory,  and,  assuch,  foolish  language — what 
shall  we  say  of  him  who  stands  up  boldly  and 
says,  to  aim  at  doing  good  is  a bad  thing? 
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In  so  many  words,  it  may  be  questioned 
whether  any  such  tiling  has  yet  been  said  ; 
but  what  is  absolutely  next  to  it,  scarce  dis- 
tinguishable from  it,  and  in  substance  the 
same  thing,  has  actually  been  said  over  and 
over.  To  aim  at  perfection,  has  been  pro- 
nounced to  be  utter  folly  or  wickedness  ; and 
both  or  either  at  the  extreme.  To  say  that 
man  (the  species  called  man)  has  “so  much 
as  a tendency  to  better  himself,  and  that  the 
range  of  such  tendency  has  no  certain  limits, 

this  has  been  — speculation : propositions 

or  observations  to  that  effect  have  also  been 
set  down  as  a mark  of  wickedness.  “ By 
Priestley,  an  observation  to  this  effect  has 
somewhere  or  other  been  made ; by  Godwin, 
an  observation  to  this  effect  has  somewhere 
or  other  been  made:  by  Condorcet,  or  some 
other  Frenchman  or  I'renclimen  of  the  class 
of  tho.se  who,  foi  the  purpose  of  holding 
them  up  to  execristion,  are  called  philoso- 
phers, an  observation  to  this  effect  has  some- 
where or  other  been  made. 

“ By  this  mark,  with  or  without  the  aid  of 
any  other,  these  men,  together  with  other  men 
of  the  same  leaven,  have  proved  themselves 
the  enemies  of  mankind : and  you  too,  whoso- 
ever you  are,  if  you  dare  to  maintain  the  same 
heresy,  you  also  are  an  “nemy  to  mankind.” 

In  vain  would  you  reply  to  him,  if  ho  be 
an  official  man  : — Sir,  Mr.  Chalmers  who,  like 
yourself,  was  an  official  man,  has  maintained 
this  tendency,  and  written  a book,  which 
from  beginning  to  end  is  a demonstration  of 
it  as  clear  and  undeniable  as  Euclid’s  : and 
Mr.  Chalmers  is  neither  a madman  nor  an 
enemy  to  mankind. 

In  vain  would  you  reply  to  him,  if  he  call 
himself  a Christian  : — Sir,  Jesus  said  to  his 
disciples,  and  to  you  if  you  would  be  one  of 
them,  “ Be  ye  perfect,  even  as  our  Father  in 
heaven  is  perfect and  in  so  doing,  has  not 
only  assumed  the  tendency,  but  commanded 
it  to  be  encouraged  and  carried  to  its  utmost 
possible  length. 

By  observations  such  as  these,  may  the 
sort  of  man  in  question  be  perhaps  for  a mo- 
ment silenced  ; but  neither  by  this,  nor  anj'- 
thing,  nor  anybody,  though  one  rose  from 
the  dead,  would  he  be  converted. 

To  various  descriptions  of  persons,  over  and 
above  those  who  are  in  the  secret,  a fallacy 
of  this  class  is  in  a singular  degree  acceptable 
and  conciliating ; 

1.  To  aU  idle  men  — all  haters  of  business; 
a considerable  class,  where  a share  in  the 
sovereignty  of  an  empire  such  as  ours  is  par- 
celled out  into  portions  which  are  private 
property  — where  electors’  votes  are  free  in 
appearance  only,  and  scarcely  in  appearance 
— a»d  where  the  votes  that  are  sold  for  mo- 
ney are  in  fact  among  the  freest  that  are  to  be 
found. 

2.  All  ignorant  men  — all  who,  for  want  of 
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due  and  appropriate  instruction,  feeling  them- 
selves incapable  of  judging  on  any  question 
on  its  own  merits,  look  out  with  eagernc.-,s 
for  such  commodious  and  reputation-saving 
grounds. 

3.  All  dull  and  stupid  men  ; — ^in  whose  in- 
stance, information  — reading — such  as  has 
fallen  to  their  lot,  has  not  yet  been  sufficient 
to  enable  them  to  determine  a question  on  its 
own  merits. 

When  a train  of  argument — when  but  a 
single  argument,  is  presented,  that  requires 
thought  — an  operation  so  troublesome  and 
laborious  as  that  which  goes  by  the  name  of 
thought,  — - an  expression  of  scorn  levelled  at 
the  author  or  supposed  author  of  this  trouble,  is 
as  far  as  it  goes,  a just,  howsoever  scanty  acd 
inadequate,  punishment  for  the  disturbance 
attempted  to  be  given  to  honourable  repose. 

Under  the  name  of  theory,  &c.,  what  is  it 
that  to  men  of  this  description  is  so  odious  ? 
Whatbut  reference  tothee/irf — to  that  which, 
on  that  part  of  the  field  of  thought  and  action 
which  is  in  question,  is,  or  at  any  rate  ought 
to  be,  the  end  pursued,  and  thence,  in  every 
case,  the  end  in  view  — (how  often  must  it, 
and  ever  in  vain,  be  repeated  ?) — the  greatest 
happiness  of  the  greatest  number  ? But  were 
reference  made  to  ibis  end  — to  this  inflexible 
standard  — everything  almost  they  do  — 
everything  almost  they  support  — would 
stand  condemned.  What,  then,  shall  be  the 
standard?  Custom  — custom:  custom  being 
their  own  practice,  blindly  imitating  the  prac- 
tice of  men  in  the  same  situations,  put  in 
motion  and  governed  by  the  same  sinister  in- 
terests, 

CHAPTER  X. 

PARADOXICAL  ASSERTION  — (ad  judicium.) 

1.  Dangerousness  of  the  principle  of  utility. 
2.  Uselessness  of  classification.  3.  Mis~ 
chievousness  of  simplification.  4.  Disin- 
terestedness a mark  of  profligacy. 
Exposition.  — When  of  any  measure,  prac- 
tice, or  principle,  the  utility  is  too  far  above 
dispute  to  be  capable  of  being  impeached  by 
reasoning,  a rhetorician  to  whose  interests  or 
views  it  has  appeared  adverse,  has  in  some 
instances,  in  a sort  of  fit  of  desperation, 
made  this  attack  upon  it ; taking  up  the  word 
or  set  of  words  commonly  employed  for  the 
designation  of  it,  without  any  such  attempt 
as  that  of  opposing  it  by  any  specific  obj  ection, 
he  has  assailed  it  with  some  vehement  note 
of  reprobation  or  strain  of  invective,  in  which 
the  mischievousness  or  folly  of  it  has  been 
taken  for  granted,  as  if  it  were  undeniable. 

Exposure  is  a sort  of  process  of  which  the 
device  in  question  is  scarce  susceptible : but 
for  the  purpose  of  exposition,  an  example  or 
two  may  have  its  use. 

Utility,  method,  simplification,  reason,  sin. 
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cerity.  By  a person  unexperienced  in  the 
arts  of  political  and  verbal  warfare,  it  would 
not  readily  be  imagined  that  entities  like 
these  should,  by  any  man  laying  claim  to  the 
distinguishing  attribute  of  man,  be  pointed 
out  as  fit  objects  of  hatred  and  contempt : 
yet  so  it  is. 

1 , As  to  Utility. — Already  has  been  named 
“ a great  character  in  a high  situation,”  by 
whom  the  principle  of  utility  was  pronounced 
a dangerous  one.*  A book  might  be  men- 
tioned, and  one  of  no  small  celebrity,!  in 
which  the  same  principle — the  principle  of 
utility  — has  been  pronounced  useless  : — 
the  principle  itself,  and  consequently  every 
investigation  in  which,  to  the  purposes  of 
legislation  or  common  life,  application  is  en- 
deavoured to  be  made  of  it. 

• Lord  Loughborough,  when  Attorney-Gene- 
ral.® The  observation  made  by  him  in  the  year 
I7O!)  was  reported  to  me  presently  after  it  was 
made.  Not  till  many  years  after  — some  time,  as 
I perceive,  after  what  is  in  the  text  was  written, 
was  the  tflie  inqiort  perceived  by  me.  The  cha- 
racter in  which  at  the  time  it  presented  itself  to 
my  view,  was  that  of  a gross  absurdity  : its  true 
character  was  that  of  deep  sagacity.  By  the  prin- 
ciple of  utility,  what  1 understood  was  — that 
principle  which  slates  as  the  only  justitiable  end 
of  government,  the  greatest  happiness  of  the 
greatest  number  of  the  members  of  the  commu- 
nity. At  that  time  I still  continued  to  take  for 
granted  (such  was-  my  simplicity)  that  this  W'as 
the  end  generally  aimed  at,  though  often  so  wide- 
ly mi.ssed.  By  tliose  whose  desire  it  was,  that  on 
each  occasion  that  end  should  be  attained,  it 
could  not  without  self-contradiction  be  supposed 
that  the  endeavour  to  attain  it  could  seem  dan- 
gerous. But  Loughborough  was  too  well  ac- 
quainted with  the  state  of  government  in  this 
country  (not  to  speak  of  other  countries,)  not  to 
know  that  it  is  the  greatest  happiness  of  the 
ruling  few,  and  not  that  of  the  greatest  number, 
that  is  the  end  pursued  on  each  occasion  by  the 
ruling  few.  What,  then,  was  the  interest  which 
on  that  occasion,  as  on  all  occasions,  that  mem- 
ber of  the  ruling  few  had  at  heart,  and  thence 
preferably,  if  not  e.xclusively,  in  mind?  It  w’as, 
of  course,  the  interest  of  the  ruling  few.  But  the 
interest  of  the  ruling  few  is,  on  the  greatest  part 
of  the  field  of  government,  in  a state  of  continued 
opposition  to  that  of  the  greatest  number : accord- 
ingly, a principle  which,  in  case  of  competition, 
and  to  the  extent  of  the  competition,  called  for 
sacrit'ces  to  be  made  of  the  interests  of  the  class 
to  which  he  belonged,  and  which  alone  was  the 
object  of  his  solicitude,  could  not  but  in  his  eyes 
be  a dangerous  one.  (See  Hist.  Pref.  to  Frag- 
ment on  Government,  Vol.  I.  p.  245.) 

The  Edinburgh  Review. 

® A’b/e  icritten  August  21,  1819:  — “ Great 
characters  in  liigh  situations,”  a phrase  employed 
about  December  1809  by  minister  Percival,  then 
Attorney-General,  in  calling  down  the  vengeance 
of  the  law  on  I forget  what  alleged  libeller,  for 
using  the  appellation  of  ” the  Doctor”  in  speak- 
ing of  Lord  tiidmouth.  By  the  picture  it  seemed 
to  give  of  the  character  of  the  prosecution  and 
of  the  persons  who  bore  a part  in  it,  it  made  a 
lasting  impression  on  my  mind. 
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What  must  be  acknowledged  is,  that  to 
make  a right  and  efTectual  use  of  it,  requires 
the  concurrence  of  those  requisites  which  are 
not  always  found  in  company  : — invention, 
discernment,  patience,  sincerity  — cacli  in  no 
inconsiderable  degree ; while,  for  the  pro- 
nouncing of  decisions  without  consulting  it, 
decisions  in  the  ipse  dixit  style,  nothing  is 
required  hut  boldness. 

Not  that,  on  any  occasion  on  which  it 
promise.s  to  suit  his  purpose,  and  he  feels  in 
himself  a capacity  to  apply  it  to  that  purpose, 
the  most  decided  scomer  of  it  ever  fails  to 
make  use  of  it.  It  is  only  when,  if  consulted, 
its  decisions  would  be  against  him,  or  he  feels 
hiitiself  awkward  at  consulting  it,  that  he 
ever  takes  upon  him  to  do  without  it ; and  to 
prove  anything  to  he  richt  or  wrong,  thinks 
it  sufficient  for  himself  to  say  so. 

2.  Classification  a had  thing  — Good  method 
a bad  thing. 

On  the  same  occasion  in  whicli  a conveni- 
ence  was  found  in  pronouncing  llie  principle 
of  utility  useless,  the  like  eonvenience  was 
found  in  professing  the  like  eontem[)l  for  that 
quality  iit  discourse  which  goes  by  the  name 
of  good  method,  or  siii^ily,  method,  and  that 
sort  of  operation  called  good  classification,  or 
simply,  classficalion. 

when  (he  subject  a man  undertakes  to 
write  upon  is  to  a certain  degree  extensive — 
as  for  example,  the  science  of  morals,  or  that 
of  legislation— - whether  what  a man  says  be 
clear  or  not  of  falsehood,  will  depend  upon  the 
goodness  of  the  method  in  which  the  jiarts  of 
it  have  been  cast:  — 1.  If,  for  example,  snow 
and  charcoal  were  both  classed  under  the  same 
name,  and  neither  of  them  had  any  other, — 
if  the  question  were  asked,  whether  the  thing 
known  by  that  name  were  white  or  black,  no 
inconsiderable  dilliculty  would  be  Ibimd  in 
answering  it  either  by  a yes  or  no.  2.  And 
if,  under  favour  of  the  identity  of  denomina- 
tion, sugar  of  load  were  to  be  used  in  a pud- 
ding instead  of  any  of  the  sort  of  sugar  usually 
applied  to  that  purpose,  practical  inconveni- 
ences analogous  to  those  which  were  expe- 
rienced by  Thornbury  from  eating  pancake,! 
might  probably  be  found  to  result  from  the 
mistake  thusexem|)lified  in  the  tactical  branch 
of  the  art  or  .science  of  life,  call  it  which  you 
please. 

In  the  course  of  an  attempt  made||  to  cast 
the  whole  multitude  of  pernicious  actions  into 
apt  classes,  — .as  a fruit,  and  proof,  and  test 

Jin  the  pancake  in  question,  wliicl),  at  a table 
at  the  Cape  of  Good  Hope  was  served  up  to  a 
company,  of  which  Thornbury,  better  known  by 
his  travels  in  Japan,  was  one,  white  ie.ail  was 
employed  instead  of  flour: — sonse  recovered,  and 
some  died. 

II  In  a book  written  anno  1780,  published  anno 
17H9,  under  the  title  of  Introdxiction  to  Morals 
and  Legislation (jjee  Vol.  1.  of  this  collection.) 
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of  the  supposed  aptitude,  about  a dozen  pro- 
positions were  mentioned  as  being  ciipable  of 
being,  without  any  deviation  from  the  truth 
of  things,  ascribed  to  the  pernicious  acts  re- 
spectively collected  together  under  one  deno- 
mination by  the  names  respectively  assigned 
to  the  four  classes  to  which  they  were  re- 
ferred. 

On  the  same  occasion,  intimation  was  like- 
wise given,  that  in  the  system  of  law  and  law 
terms  in  use  for  the  designation  of  offences 
among  English  lawyers,  no  such  fair  general 
denomination  could  be  found,  to  the  contents 
of  which  an  equal  number,  and  it  might  per- 
haps liave  been  added,  any  number  at  all,  of 
common  propositions  could,  without  error 
and  falsehood,  be  ascribed.  A system  of  clas- 
sification and  nomenclature  which  can  never 
be  employed  without  confounding,  at  every 
turn,  objects  which,  to  prevent  practical  and 
painhil  accidents,  require  to  be  distinguished, 
must,  by  every  man  who  has  not  a decided 
interest  in  maintaining  the  contrary,  be  ac- 
knowledged to  be  very  ill  adapted  to  those 
which  are,  or  at  least  which  ought  to  be,  its 
purposes. 

Here,  then,  was  an  intimation  given,  that 
the  whole  system  of  English  penal  law  is  in 
an  extreme  degree  ill  adapted  to  what  ought 
to  be  the  purposes  of  every  system  of  law ; 
and  an  implied  invitation  to  those,  if  any 
such  there  were,  who  being  conversant  in  the 
subject  of  law,  had  any  desire  to  see  it  well 
adapted  to  its  professed  puiqioses,  to  show 
that  the  system  was  not,  in  respect  of  the 
points  indicated,  a bad  one — the  radically  bad 
one  it  was  there  represented  to  be, — or  else  to 
take  measures  for  making  it  better.  But  it 
being  the  interest  of  every  one  who  is  most 
conversant  with  this  subject,  that  the  whole 
system,  instead  of  being  as  good  as  it  can  be 
made,  should  be  as  bad  as  those  who  live 
under  it  will  endure  to  see  it,  the  invitation 
could  not  in  cither  branch  be  accepted. 

In  any  other  branch  of  science  that  can  be 
named — medicine,  chemistry,  natural  history 
in  all  its  branches,  the  progress  made  in  every 
other  respect  is  acknowledged  to  be  com- 
mensurate to,  and  at  once  effect  and  cause, 
in  relation  to  the  progress  made  in  the  art  of 
classification:  nor  in  any  one  of  those  branches 
of  science,  would  it  perhaps  be  easy  to  find 
a single  individual  by  whom  the  operation  of 
classification  would  be  spoken  of  as  anything 
below  the  highest  rank  in  the  order  of  im- 
portance. Why  this  difference  ? Because  in 
any  one  of  these  branches  of  science  there  is 
scarce  an  individual  to  whose  interest  the  ad- 
vancement of  the  science  is  opposed : whereas 
among  the  professors  of  the  law  there  exists 
not  an  individual  to  whose  interest  the  ad- 
vancement of  the  art  of  legislation  is  not  op- 
posed— is  not  either  immediately  detrimental 
or  ultimately  dangerous. 


3.  Simplification. 

By  the  opposite  vice,  complication,  every 
evil  opposite  to  the  ends  of  justice, — viz.  uu- 
certainty  of  the  law  itself,  unnecessary  delay, 
expense,  and  vexation,  in  respect  of  the  ex- 
ecution— is  either  produced  or  aggravated.* 
Consequently,  to  every  one  by  whom  any  wish 
is  entertained  of  seeing  the  mass  of  these 
evils  reduced,  a fervent  desire  is  entertained 
of  seeing  the  virtue  of  simplification  infused 
into  the  system  of  law  and  judicial  procedure. 
On  an  occasion  that  took  place  not  long  ago, 
if  the  account  of  the  debates  can  be  trusted, 
a gentleman  was  found  resolute  and  frank 
enough  to  stand  up  and  rank  this  virtue, — if 
after  that,  such  it  may  be  called  — among  the 
worst  of  vices  : the  use  of  it  was  evidence  of 
Jacobinism  — evidence  of  the  circumstantial 
kind  indeed,  but  sufficiently  conclusive. 

If,  on  a declaration  to  that  effect,  any  sen- 
timent of  disapprobation  wx>re  visible  in  the 
language  or  deportment  of  that  Honourable 
House,  none  such  are,  at  least,  recorded-,  and 
if  none  such  really  were  pcrci;ptiblc,  this  cir- 
cumstance alone  might  afford  no  inconsider- 
able ground  for  the  desire  expressed  by  some, 
of  seeing  the  character  of  that  Honourable 
House  undergo  a thorough  change. 

4.  Disinterestedness  a mark  of  prqfligaaj. 

In  his  pamphlet  on  his  Official  Economy 
Bill,  to  give  up  official  emolument  is  by  Ed- 
mund Burke  pronounced,  in  so  many  words, 
to  be  “a  mark  of  the  basest  profligacy.” 

On  somewhat  more  defensiblegrounds  might 
this  position  itself  be  pronounced  as  strong  a 
mark  as  ever  was  exhibited,  or  ever  could  be 
exhibited,  of  the  most  shameless  profligacy. 

An  assumption  contained  in  it,  besides 
others  too  numerous  to  admit  of  their  being 
detailed  here,  is  — that  in  the  eyes  of  man 
there  is  nothing  that  has  any  value — nothing 
that  is  capable  of  actuating  and  giving  direc- 
tion to  his  conduct,  but  the  matter  of  wealth  : 
that  the  love  of  reputation  and  the  love  of 
power  are  themselves,  both  of  them,  without 
efficient  power  over  the  human  heart. 

So  opposite  is  this  position  of  his  to  the  truth, 
that  the  less  the  quantity  of  money  which,  in 
return  for  his  engagement  to  render  official  ser- 
vice, a man,  not  palpably  unfit  for  the  business 
of  it,  is  content  to  accept,  the  stronger  is  the 
proof,  the  presumptiveevidence  therebyafford- 
ed,  of  his  aptitude  in  all  points  with  relation 
to  the  business  of  that  office : since  it  is  a proof 
of  his  relish  for  the  business  — of  the  pleasure 
he  anticipates  from  the  performance  of  it.| 

• See  Scotch  Reform,  Vol.  V.  Delay  and 
Complication  Tables. 

See  Bentham  par  Dumont.  Theorie  des 
Peines  et  des  Recompenses:  ( Rationale  of  Pu- 
nishment, Vol.  I.  p.  3110,  and  Rationale  of  Re- 
u-ard,  antea,Y>.  189,  ef  seg.J  and  Defences  of 


PARADOXICAL  ASSERTION. 


465 


Ch.  X ] 

Blinded  by  his  rage,  in  this  his  frantic  ex- 
clamation, wrungfrom  him  by  the  unquenched 
thirst  for  lucre,  — this  madman,  than  whom 
none  perhaps  was  ever  more  mischievous  — 
this  incendiary,  who  contributed  so  much 
more  than  any  other  to  light  up  the  flames 
of  that  war,  under  the  miseries  occasioned  by 
which  the  nation  is  still  groaning,  — poured 
forth  the  reproach  of  “ the  basest  profligacy  ” 
on  the  heads  of  thousands,  before  whom,  had 
he  known  who  they  were,  he  would  have  been 
ready  to  bow  the  knee.  Not  to  mention  the 
whole  magistracy  of  the  empire,  whose  office 
is  that  of  justice  of  the  peace, — among  other 
persons  before  whom  he  was  in  the  habit  of 
prostrating  himself,  of  the  verbal  filth  he  thus 
casts  around  him,  one  large  mass  falls  upon 
the  head  of  the  Marquess  Camden,  and  from 
bis  rebounds  upon  those  other  official  heads, 
from  which  the  surrender  made  of  the  vast 
mass  of  official  emolument  drew  forth  the 
stream  of  eulogiuin  which  the  documents  of 
the  day  present  us  with. 

5.  How  to  turn  this  faUacy  to  account. 

To  let  off  a paradox  of  this  sort  with  any 
chance  of  success,  you  must  not  be  anything 
less  than  the  leader  of  a party.  For  if  you 
are,  instead  of  gaping  and  staring  at  you,  men 
will  but  laugh  at  you,  or  think  of  something 
el.se  without  so  much  as  laughing  at  you ; be- 
cause there  is  no  laughing  at  anything  with- 
out thinking  of  it. 

Moreover,  a thing  of  this  sort  succeeds 
much  better  in  a speech,  than  in  a book  or 
pamphlet  — and  that  for  several  reasons. 

The  use  of  a speech  is  to  carry  the  mea- 
sure of  the  moment ; and  if  the  measure  be 
but  carried,  no  matter  for  the  means.  The 
measure  being  carried,  the  paradox  is  seen  to 
be  no  less  absurd  and  mischievous  than  it  is 
strange:  no  matter — the  measure  is  carried : 
war  is  declared,  or  a negotiation  for  peace 
broken  off.  Peace  you  will  have  some  time 
or  other,  but  in  the  meantime  the  paradox  has 
Lad  its  effect.  A law  has  passed ; and  that 
law  an  absurd  and  mischievous  one : some 
day  or  other,  the  mischief  may  receive  a re- 
medy; but  that  day  may  not  arrive  these  two 
or  three  hundred  years.* 

In  a speech,  too,  it  is  all  profit — no  loss: 
your  point  may  be  gained,  or  not  gained;  your 
reputation  remains  where  it  was.  It  is  your 
speech,  or  not  your  speech,  whichever  is  most 
ronvenient.  To  A,  who  under  the  notion  of 
its  being  yours,  admires  it,  it  is  your  speech; 
to  B,  who,  because  it  is  yours,  or  because  it 

Economt/  aqainst  Edmund  Burke  and  George 
Hose,  V ol.  V.  p.  27B,  et  seq. 

* Till  lately,  the  country  has  suffered  in  a va- 
riety of  ways  by  the  law  made  in  the  reign  of 
Elizabeth  to  prevent  good  workmanship : the 
effect  is  felt ; the  cause,  men  cannot  bear  to  look 
»t. 


is  an  absurd  and  mischievous  one,  spurns  at  it, 
it  is  not  your  speech.  If  the  words  of  your 
paradox  arc  ambiguous,  as  they  will  he  if 
they  are  well  and  happly  chosen, . — suscep- 
tible of  two  senses,  an  innoxious  and  a noxi- 
ous one — this  is  exactly  what  is  wanted.  A, 
who  on  your  credit  is  ready  to  take  it,  and  to 
adopt  it  in  the  noxious  one  which  suits  your 
purpose,  is  suffered  silently  to  take  it  in  that 
noxious  one : but  if  .B,  taking  it  in  the  noxious 
one,  attacks  you  and  pushes  you  too  hard, 
then  some  adherent  of  yours  (not  you  your- 
self, for  it  would  be  weak  indeed  for  you  to 
appear  in  the  matter,)  some  adherent  of  yours 
brings  out  the  innocent  sense,  vows  and 
swears  it  was  that  meaning  that  was  yours, 
and  belabours  poor  B with  a charge  of  ca- 
lumny. 

If  in  the  choice  of  your  expression  you 
have  been  negligent  or  unfortunate,  so  that 
no  more  than  one  sense,  and  that  one  in- 
defensible, can  with  any  colour  of  reason  be 
ascribed  to  it,  you  thus  lose  part  of  your  ad- 
vantage. But  still  no  harm  can  happen  to 
you:  you  disavow  — that  is,  your  adherent 
for  you  disavows  — the  very  words: — and 
thus  everything  is  as  it  should  be. 

Thus  it  is  that  from  speeches — spoken  and 
unmiimted  speeches  — you  derive  much  the 
same  sort  of  advantage  as  is  derived  from  that 
sort  of  sham  law  (which,  in  so  far  as  it  is 
made  by  anybody,  is  made  by  judges,  and  is 
called  common  or  unwritten  law)  by  lawy  ers : 
thundering  all  the  while  the  charge  of  insin- 
cerity or  folly  in  all  who  have  the  assurance 
to  ascribe  to  it  either  a different  word  or  a 
different  meaning.  To  the  supposed  speech, 
as  to  the  supposed  law,  they  give  what  words 
they  please,  and  then  to  those  words  they  give 
what  meaning  they  please.  The  law,  indeed, 
neither  has,  nor  ever  had,  any  determinate 
form  of  words  belonging  to  it;  whereas  the 
speech  could  not  have  been  spoken,  unless 
it  had  had  a set,  and  that  a complete  one,  of 
determinate  words  belonging  to  it.  But  in 
the  speech  — the  words  never  having  been 
committed  to  writing,  or  if  they  have  been, 
evidence  of  their  being  the  same  words  not 
being  producible,  — the  speech-maker  is  as 
safe  as  if  he  had  never  uttered  any  one  of 
those  words. 

In  the  intellectual  weakness  of  tlio.se  on 
whom,  in  this  form,  imposition  is  endeavoured 
to  be  practised  — in  this  degrading  weakness, 
and  in  the  state  of  servitude  in  which  they  are 
accordingly  held  by  the  shackles  of  authoi  ity,t 
may  be  seen  the  cause  of  that  success,  ard 
thence  of  the  effrontery  and  insolence  which 
this  species  of  imposition  manifests.  In  pro- 
portion as  intellect  is  weaker  and  weaker.^ 
reason  has  less  and  less  to  hold  upon  it ; au-i. 


t See  Ad  Verecundiam,  Part  I.  Fallacies  0/ 
A uihnrity. 
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tliority,  fortified  by  the  appearance,  real  or 
fallacious,  of  strong  persuasion,  more  and 
more. 

It  is  in  this  way  that,  strange  as  at  first 
mention  it  cannot  but  appear  — it  is  in  this 

way and  when  addressed  to  minds  of  such 

a texture,  the  more  tiagrant  and  outrageous 
the  absurdity,  the  stronger  its  persuasive 
force.  Why  '?  Because,  without  the  strong- 
est ground,  a persuasion  — so  strong  a per- 
suasion— of  the  truth  of  a proposition,  at  first 
sight  at  least  so  .adverse  to  truth,  it  is  taken 
for  granted,  could  not  have  been  formed 

When  the  terrors  of  which  religion  is  the 
source,  are  the  instruments  employed  for 
inculcating  it,  the  strength  of  the  persuasion 
thus  inspired  presents  little  cause  for  wonder. 
In  the  intensity  of  the  exertion  made  for  the 
purpose  of  believing — the  greater  the  diffi- 
culty, the  greater  is,  in  case  of  success,  the 
merit.  Hence  that  most  magnanimous  of  all 
conclusions,  credo  quia  impoasibile  est.  Higher 
than  this,  the  force  of  faith  — the  force,  and 
consequently  the  merit  — cannot  go  ; by  this 
one  bound,  the  pinnacle  is  attained ; and 
whatsoever  reward  Omnipotence  has  in  store 
for  service  of  this  complexion,  is  placed  out 
of  the  reach  of  failure. 

Be  the  absurdity  ever  so  flagrant  — the 
nature  of  man  considered,  and  how  absolute 
the  dominion  which  is  exercised  over  him  by 
the  passions  of  fear  and  hope  — be  tlie  ab- 
surdity ever  so  flagrant,  cause  of  just  wonder 
can  never  be  afforded  by  any  acceptance  which 
it  receives,  with  the  support  afforded  to  it  by 
the  most  irresistible  of  the  passions  : 

The  understanding  is  not  the  source — rea- 
son is  of  itself  no  spring  of  action  : the  un- 
derstanding is  but  an  instrument  in  the  hand 
of  the  will : it  is  by  hopes  and  fears  that  the 
end  of  action  is  determined ; — all  that  rea- 
son does,  is  to  find  and  determine  upon  the 
means : 

But  where,  at  the  mere  suggestion  of  a 
set  of  men  with  gowns  of  a certain  form  on 
their  backs  — where  at  their  mere  suggestion 
(unsupported  by  any  motive  of  a nature  to 
act  on  the  will),  we  see  men  living  and  act- 
ing under  the  persuasion,  that  in  the  vice  of 
lying  there  is  virtue  to  metamorphose  into 
justice  the  crime  of  usurpation;  — here,  it 
is  not  the  will  that  is  confounded  and  over- 
whelmed : it  is  the  understanding  that  is  de- 
luded.* 


* To  form  a ground  for  decision,  a judge  as- 
serts, as  true,  some  fact  which  to  his  knowledge 
is  not  true— some  fact,  for  the  assertion  of  which, 
if,  in  the  station  of  a witness,  and  without  having 
for  his  protection  the.  power  of  a judge,  a man 
were  to  venture  the  assertion  of,  he  would  by  this 
same  ,'udge  be  punished  with  imprisonment  and 
infamy.  To  screen  it  from  the  abhorrence  due  to 
ii,  .^..this  lie,  exceeding  in  wickedness  the  most 
wicked  of  the  assertions  commonly  brought  into 


CHAPTER  XI. 

NON-CAUSA  PRO  CAUSA  : OR,  CAUSE  AND  OB- 
STACLE coNEOUNUKU — (ad  judicium.) 

E.rposition When  in  a system  which  has 

good  points  in  it,  you  have  a set  of  abuses, 
or  any  of  them,  to  defend,  — after  a general 
eiilogiiiin  bestowed  on  the  system,  or  an  indi- 
cation more  or  less  explicit  of  the  good  effects 
fhe  existence  of  which  is  out  of  di.spute,  take 
the  abuses  you  have  to  defend,  either  st’iia- 
riitely  or  collectively (collectivelyis  the  safest 
course,)  and  to  them  ascribe  the  credit  oi 
having  given  birth  to  the  good  effects. 

Ciitn  hoc,  errp'  propter  hoc. 

In  every  political  system  whicli  is  of  long 
standing,  and  which,  not  having  been  pro- 
duced, any  considerable  part  of  it,  in  prose- 
cution of  any  comprehensive  design,  good  or 
bad,  but  piecemeal  at  different  and  distant 
times,  according  to  the  casual  and  temporary 
predominance  of  conflicting  interests — what- 
soever may  be  the  good  or  the  had  points  in 
the  state  of  things  which  at  any  given  time 
constitutes  the  result  of  it,  among  the  inci- 
dents which  may  he  observed  as  having  place 
in  it,  some,  upon  proper  scrutiny  and  profier 
disiinction  made,  may  he  seen  to  have  ope- 
rated in  the  character  of  effective  or  promotive 
causes  — others,  in  the  character  of  obstacles 
or  preventives  — others,  to  have  been  in  rela- 
tion to  them,  in  the  cliaracter  of  iiinnaterial 
incidents,  or  inoperative  circumstancc.s. 

In  such  a system,  whatsoever  are  fhe 
abuses  or  other  imperfections  in  it,  and  what- 
soever are  the  prosperous  results  ohservahle 
in  it,  these  prosperous  results  will  have  found, 
in  the  abuses  ami  imperfections,  not  so  many 
efficient  or  promotive  causes,  but  so  many 
obstacles  or  [ireventives. 

Meantime,  if  so  you  can  order  matters, 
that  instead  of  being  recognised  as  having 
operated  in  the  character  of  obstacles,  the 
abuses  in  question  shall  be  believed  to  have 
operated  in  the  character  of  eflicient  or  pro- 
motive  causes,  nothing  can  contribute  more 
powerfully  to  the  effect  which  it  is  your  en- 
deavour to  produce. 

If  you  cannot  so  far  succeed  as  to  cause 
the  prosperous  results  in  question  to  be  re- 
ferred to  the  abuses  by  which  they  have  been 
obstructed  and  retarded,  the  next  thing  you 
are  to  endeavour  at  is,  to  cause  them  to  be 


view  under  that  name,  is  decked  up  in  the  same 
appellation,  fiction,  which  is  employed  in  bring- 
ing to  view  the  innoxious  and  amusing  pictures 
of  ideal  scenes  for  which  we  are  indebted  to  the 
poetic  genius.  What  you  are  thus  doing  with  the 
lie  in  your  mouth,  — had  you  power  to  do  it 
without  the  lie?— your  lie  is  a.  foolish  one. 
Have  you  no  such  power  ? — it  is  a flagitious 
one.  In  this  mire  may  be  seen  laid  the  principal 
part  of  the  foundation  of  English  common  law, 
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ascribed  to  some  inoperative  circumstance  or 
circumstances,  having  in  appearance  some 
connexion  or  other  — the  nearer  the  better 
— with  the  abuses. 

At  any  rate,  you  will,  as  far  as  depends 
upon  you,  cause  the  prosperous  circumstan- 
ces in  question  to  be  referred  to  any  causes 
rather  than  the  real  ones:  for  in  proportion 
as  it  becomes  manifest  of  what  causes  they 
are  the  results,  it  will  become  manifest  of 
what  other  circumstances  they  have  not  been 
the  results  : whereupon,  no  sooner  is  any- 
one of  tlie  abuses  you  have  to  defend,  con- 
sidered in  this  point  of  view,  than  a question 
will  be  apt  to  occur  . — Well,  and  this  — - 
what  has  been  the  use  of  this  ? To  which 
no  answer  being  found,  the  consequence  is 
such  as  need  not  be  mentioned. 

Real  knowledge  being  among  the  number 
of  your  most  formidable  adversaries,  your 
endeavour  must  of  course  be  to  obstruct  its 
advancement  and  propagation  as  effectually 
as  possible. 

Real  knowledge  depends  in  a great  degree 
on  the  being  able,  on  each  occasion,  to  distin- 
guish from  each  other,  causes,  obstacles,  and 
uninfluencing  circumstances;  — these, there- 
fore, it  must  on  every  occasion  be  your  study 
to  confound  as  effectually  as  possible. 

F.xposure, — Example  1 — Good  Government : 

Ohsttacle  represented  as  a cause,  — the  in- 
fluence of  the  Croiun. 

If  the  superiority  of  the  constitution  of 
the  English  limited  monarchy,  as  compared 
with  all  al)solute  or  less  limited  monarchies, 
be  in  England  a point  undisputed,  and  re- 
garded as  indisputable,  and  the  characteristic 
by  which  that  limited  monarchy  is  distin- 
guished from  all  absolute  and  less  limited 
moiiarcliies,  is,  the  influence,  the  superior 
influence  of  the  mass  of  the  people  — the 
iniluciice  exercised  by  the  will  of  the  nomi- 
nees of  the  peoi)le  on  the  wills  of  the  nomi- 
nees of  the  king,  and  thence  on  the  conduct 
of  the  king  himself,  — a circumstance  which, 
in  so  far  as  it  operates,  diminishes  the  cHi- 
ciency  of  this  influence,  and  on  many,  if  not 
most  occasions,  may  be  seen  to  destroy  that 
efficiency  altogether,  cannot  with  propriety 
be  numbered  among  the  causes  of  that  supe- 
riority, but  must,  on  the  contrary,  be  placed 
to  the  account  of  the  obstacles  that  obstruct- 
ed it. 

In  point  of  fact,  the  members  ofthe  House 
of  Commons — some  really,  all  in  supposilioii, 
nominees  of  the  mass  of  the  people  — act,  as 
to  the  nominees  ofthe  king,  viz.  (the  mem- 
bers of  the  executive  department)  with  the 
authority  of  judges,  • — viz.  to  the  purpose  of 
causing  punishment  to  be  inflicted  under  the 
name  of  punishment,  in  case  of  special  de- 
linquency, not  without  the  concurrence  of 
the  House  of  Lords  — but,  to  the  purpose  of 


causing  removal,  without  any  such  concur- 
rence. 

In  so  far  as  over  the  will  of  the  nominees 
of  the  people  as  above  mentioned,  acting  in 
their  above-mentioned  character  of  judges,  an 
efficient  influence  is  exercised  by  the  king  or 
his  nominees,  the  efficiency  of  this  judicial 
authority  is  destroyed  ; the  nominees  of  the 
king,  in  the  exercise  of  their  respective  func- 
tions, committing  any  enormities  at  pleasure  ; 
and  thereupon,  in  the  character,  though 
without  the  name  of  judges,  absolving  them- 
selves, and,  if  such  be  their  pleasure,  praising 
themselves  for  what  they  have  done. 

In  this  case,  the  fallacy  consists  in  repre- 
senting, defending,  and  supporting,  in  the 
character  of  an  indispensable  cause  of  the 
acknowledged  prosperous  results,  the  sinis- 
ter and  corruptive  influence  in  question  — a 
circumstance  which,  so  far  from  being  in  any 
degree  a promotive  cause,  is  an  ob.staclc. 

In  what  way  it  operates  in  the  character  of 
an  obstructive  and  destructive  circumstance, 
has  already  been  shown  above  : in  what  way, 
with  relation  to  the  same  effect,  it  can  ope- 
rate as  a cause,  has  never  been  so  much  as 
attempted  to  be  shown  — it  has  been  on  every 
occasion  taken  for  granted,  and  this  on  no 
other  ground  than  that  of  its  being  a conco- 
mitant circumstance. 

Example  2 — Effect,  Good  Government ; 

Obstacle  represented  as  a cause,  — station 

of  the  Bishops  in  the  House  of  Lords. 

To  good  government,  neither  in  the  .situa- 
tion of  a bishop,  nor  in  any  other  situation 
can  a man  be  contributory  any  further  than 
as  he  takes  a part  in  it. 

In  that  depm-tment  of  government  which 
is  carried  on  in  the  House  of  J.ords,  a man 
cannot  bear  a part  any  further  than  as  he  takes 
a part  in  the  debiites  carried  on  there,  or  at 
least  attends  and  gives  Ids  vote. 

But  of  the  whole  body  of  bishops,  inclu- 
ding, since  I lie  Union,  those  from  Ireland,  a 
small  part,  iqion  an  average  scarce  so  many 
as  a tenth,  are  seen  to  attend  and  give  their 
votes:  and  iis  for  speaking — when  any  in- 
stance of  it  happens  to  take  place,  it  sets 
men  a-staruig  and  talking  as  if  it  were  a 
phenomenon. 

How  comes  it  that  the  number  of  those 
who  vote,  and  especially  of  those  who  speak, 
is  so  small  ? Because  a general  feeling  exists, 
that  to  that  class  temporal  occupations  and 
politics  are  not  sidtable  occupations. 

And  why  not  suitable? 

1.  Because,  in  that  war  of  personalities,  in 
^vhich,  in  a large  proportion,  the  debates  in 
that  as  well  as  in  the  other  House  consi.st,  a 
man  of  this  class  is  in  a peculiai-  degree  vul- 
nerable. The  Apostles  — did  they  bear  any 
part  in,  had  they  any  seat  in,  the  Roman  se- 
nate, or  so  much  as  in  the  common-councU 
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of  tlie  city  of  Jerusalem?  Was  it  Peter,  was 
it  James,  was  it  John — was  it  not  Dives, 
that  used  to  clothe  liimself  in  purple  and  fine 
linen  ? Walking'  from  place  to  place  to  preach, 
com[)i'ised  their  occupations.  It  yours  were 
the  same,  would  you  not  he  rather  more  like 
them  tlian  you  are  ? 

2.  IJecause  there  is  a general  feeling,  though 
not  expressed  in  words,  from  a sort  of  de- 
cency and  compassion,  that  a legislative  as- 
sembly is  not  a fit  place  for  a man  who  is  not 
at  liberty  to  speak  what  he  thinks  ; and  who, 
should  he  be  bold  enough  to  bring  to  view 
any  one  of  the  plainest  dictates  of  political 
utility,  might  be  put  to  silence  and  con- 
founded by  reference  to  this  or  that  one  of 
the  thirty-nine  Articles,  or  by  this  or  that 
text  of  Scripture,  out  of  a Testament  Old  or 
New. 

So  many  things  of  which,  however  impro- 
bable, he  is  bound  to  profess  his  belief. 

So  many  things  which,  however  indefen- 
sible by  reason,  he  would  be  bound,  were  he 
to  open  his  mouth,  to  defend. 

Matter  of  duty  to  him  to  be  — matter 
of  infamy  not  to  be  — steeled  against  convic- 
tion. 

So  many  vulnerable  parts  with  which  he 
is  embarrassed,  and  with  which  an  antagonist 
of  his  is  not  embarrassed. 

So  many  chains  with  which  he  is  shackled, 
and  with  which  an  antagonist  of  his  is  not 
shackled. 

A man,  whose  misfortune  should  it  be  to 
hear  a word  or  two  of  reason,  it  would  be 
his  duty  not  to  listen  to  it. 

To  a man  thus  circumstanced,  to  talk  rea- 
son would  have  something  ungenerous  in  it 
and  indecorous : it  would  be  as  if  a man 
should  set  about  talking  indecently  to  his 
daughter  or  his  wife. 

In  vain  would  they  answer,  what  has  been 
so  often  answered,  that  neither  Jesus  nor  his 
Apostles  ever  meant  what  they  said  — that 
everything  is  to  be  explained  and  explained 
away.  By  answers  of  this  sort,  those  and 
those  alone  would  be  satisfied,  whose  satis- 
faction with  everything  that  is  established 
is  immoveable,  and  not  susceptible  of  expe- 
riencing diminution  from  any  objections,  or 
increase  from  any  answers. 

E.xample  3 — Effect,  Useful  national  learn- 
ing ; Obstacle  slated  as  a cause, — system  of 

education  pursued  in  Church  - of -Enyland 

Universities. 

On  the  subject  of  learning,  to  the  question 
whether,  W’ith  relation  to  it,  the  universities 
might  with  more  propriety  be  considered  as 
causes  or  as  obstacles,  much  need  not  here  be 
said,  after  what  has  been  said  on  the  subject 
by  the  Reverend  Vicesimus  Knox,  and  of  late 
by  the  Edinburgh  Review. 

If  these  fragments,  with  the  exception  of 
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the  scurrilous  parts  of  the  Review,  were  put 
together  and  made  into  a book,  a most  in- 
structive  addition  to  it  might  be  made  by  a 
history  of  the  treatment  experienced  from 
this  quarter  by  the  inventions  of  the  Quaker 
Lancaster.  In  the  age  of  academical  and  right 
reverend  orthodoxy,  learning,  it  would  there 
be  seen,  is,  even  to  the  very  first  rudiments 
of  it,  an  object  of  terror  and  hatred. 

Of  this  Quaker,  though  he  undertook  not 
to  attempt  to  make  converts,  what  is  certain 
is,  that  no  school  would,  under  his  manage- 
ment, have  been  a school  of  perjury : and 
since,  in  so  far  as  by  his  means  the  elemen- 
tary parts  of  knowledge  made  their  way  among 
the  people,  intellectual  light  would  take  place 
of  intellectual  darkness,  he  experienced  the 
hostility  that  might  so  naturally  have  been 
expected  from  those  who  love  darkness  bet- 
ter than  light ; to  wit,  for  a reason  which  may 
be  seen  in  that  book,  the  knowledge  of  which 
it  was  his  object  to  diffuse,  as  it  was  theirs 
to  confine  and  stifle  it. 

In  virtue  and  knowledge — in  every  feature 
of  felicity,  the  empire  of  Montezuma  out- 
shines, as  everybody  knows,  all  the  surround- 
ing states,  even  the  commonwealth  of  Tlas- 
cala  not  excepted. 

Where  (said  an  inquirer  once,  to  the  high 
priest  of  the  temple  of  Vitzlipultzli.)  where 
is  it  that  we  arc  to  look  for  the  true  cause  of 
so  glorious  a pre-eminence  ? “ Look  for  it ! ” 

answered  the  holy  pontiff — “ where  shouldst 
thou  look  for  it,  blind  sceptic,  but  in  the  co- 
piousness of  the  streams  in  which  the  sweet 
and  precious  blood  of  innocents  flows  daily 
down  the  altars  of  the  great  God?” 

“ Yes,”  answered  in  full  convocation  and 
full  chorus  the  archbishops,  bishops,  deans, 
canons,  and  prebends  of  the  religion  of  Vitz- 
lipultzli: — “ Yes,”  answ'ered  in  semi-chorus 
the  vice-chancellor,  with  all  the  doctors,  both 
the  proctors  and  masters  regent  and  non- 
regent of  the  as  yet  uncatholicized  university 
of  Mexico: — “Yes,  in  the  copiousness  of 
the  streams  in  which  the  sweet  and  precious 
blood  of  innocents  flows  daily  down  the  al- 
tars of  the  great  God.” 

Example  4. — Effect,  National  virtue:  Obsta- 
cle represented  as  a cause,  — opulence  of 
the  clergy. 

In  several  former  works  it  has  been  shown." 
that,  be  the  effect  what  it  may,  — in  so  far 
as  money,  or  in  any  other  shape,  the  matter 
of  reward,  is,  in  the  character  of  an  efficient 
cause,  employed  in  the  view  or  under  the 
notion  of  promoting  it,  — what  degree  of 
efficiency  shall  attend  in  such  case  the  use 
made  of  the  instrument,  depends  not  so  much 

• Rationale  of  Punishment,  Do.  of  Reward; 
Defence  of  Economy  against  Burke,  and  Do. 
against  Rose,  ut  supra;  Church-of-Englandism 
Examined,  1818. 
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upon  its  magnitude  as  upon  tl  e manner  in 
wbich,  and  the  skill  with  which,  it  is  applied; 
and  in  particular,  that  in  so  far  as  that  in- 
strument is  composed  of  public  money,  it  is 
no  less  possible,  and  in  some  eases  much  more 
frequent,  so  to  apply  it,  that  the  production 
ofthatelfect  shall, instead  of  being  promoted, 
be  prevented ; that  when,  as  for  working,  a 
man  is  paid  alike  whether  he  does  work  or 
whether  he  docs  none,  to  e.\pect  work  from 
him  is  impossible,  and  to  pretend  to  expect 
it,  mere  mockery : that  after  engaging  to 
render  an  habitual  course  of  service  (for  the 
rendering  of  which  no  extraordinary  degree 
of  talent  or  alacrity  is  necessary,)  a tit  |)cr- 
son  has  received  that  which  is  necessary  to 
obtain  his  free  engagement  for  the  rendering 
it,  every  penny  added  has  no  other  tendency 
than  to  alibi'd  him  means  and  incentives  to 
relinquish  his  duties  for  whatever  other  oc- 
cupations are  more  suitable  to  his  taste. 

Now  if  this  be  true  of  all  men,  it  is  true 
of  every  man  : and  it  is  not  a man’s  being 
calleil  prebend,  canon,  dean,  bishop,  or  even 
archbishop,  that  will  in  his  case,  or  in  any 
other  person’s  case,  make  it  false. 

It  is  a proposition  that,  be  it  ever  so  true, 
is  not  evident,  but  requires  argument  deduced 
from  experience  to  render  it  so,  that  by  such 
service  as  is  rendered  by  the  English  clergy, 
virtue  is  in  any  degree  promoted. 

It  is  a proposition  that,  be  it  to  a certain 
extent  ever  so  true,  is  to  a certain  extent 
notoriously  not  true,  that  to  the  procurement 
of  such  service,  money  from  any  source  is 
necessary.  For  without  a particle  of  money 
passing  from  hand  to  hand,  service  of  this  sort 
is  rendered  by  men  one  towards  another,  viz. 
among  the  peojile  called  Quakers  ; and  if  for 
the  exhibiting  to  view  the  comparative  de- 
grees of  efiicicncy  with  which  service  of  this 
sort  is  rendered  — work  of  this  sort  done  — 
who  is  there  that  will  take  upon  him  to  deny 
tluit  the  highest  degree  of  the  scale  would  be 
found  occupied  by  the  people  called  Quakers, 
or  disputed  with  them  by  the  people  called 
Methodists  — while  the  very  lowest  would  be 
recognised  as  being  occupied  without  dispute 
by  the  members  sacred  or  profane  of  the  es- 
tablished and  most  opulently  endowed  Church 
of  England  ? 

It  is  another  proposition  that  still  remains 
to  be  proved,  that,  admitting  that  for  the 
procurement  of  this  service  — to  the  whole 
extent  in  which  for  the  production  of  virtue 
it  is  wanted — - money  is  necessary;  it  is  also 
necessary,  that  for  the  raising  of  the  neces- 
sary quantity,  money  should,  by  the  power  of 
government,  be  forced  out  of  the  pockets  of 
unwilling  contributors. 


CHAPTER  XII. 

PAKTI.\LlTY-l*iiKACHER’s  AUGUMENT 

(^ad  Judicium.) 

“ From  tlio  abuse,  argue  not  against  the  u.-e." 

E.rpositio/i From  abuse  it  is  an  crorr  (it 

luas  been  said)  to  argue  against  use. 

The  proposition  is  an  absurd  one,  make  the 
best  of  it : but  the  degree  of  absurdity  wiil 
depend  upon  the  turn  that  may  be  given  to 
the  sentence. 

Whichsoever  be  the  turn  given  to  it,  the 
plain  and  undeniable  truth  of  the  case,  as  be- 
tween use  and  abuse,  will  alike  serve  for  the 
exposure  of  it. 

Be  the  institution  what  it  may,  whatsoever 
good  effects  there  are  that  have  resulted  from 
it,  these  constitute,  as  far  as  experience  goes, 
the  use  of  it:  whatsoever  ill  effects  have  re- 
sulted from  it,  these,  in  so  far  at  least  as  they 
have  been  the  object  of  foresight  and  the  re- 
sult of  intention,  constitute  the  ahuse  of  it. 

Thus  as  to  piist  results  ; and  the  same  ob- 
servation applies  to  expected  future  ones. 

Ei-posure.  — Now  then  come  the  fallacies 
to  the  propagation  of  which  it  may  and  must 
have  been  directed  : — 

1.  In  taking  an  account  of  the  effects  of 
an  institution,  you  ought  to  set  down  all  the 
good  effects,  and  omit  all  the  bad  ones. 

This  is  one  of  the  purposes  to  which  it  is 
capable  of  being  applied  : this  needs  not  much 
to  be  said  of  it. 

2.  In  taking  an  account  of  the  effects  of  an 
institution  good  and  bad,  you  ought  not  to 
argue  against  it  on  the  snp|)Osition  that  the 
sum  of  the  bad  ones  is  gi'cater  than  the  sum 
of  the  good  ones,  merely  Irom  the  circum- 
stance, that  among  all  its  effects  taken  to- 
gether, there  are  some  that  belong  to  the  bad 
side  of  the  account. 

In  this  latter  sense,  such  is  the  character 
of  the  maxim,  that  nothing  can  be  said  against 
the  truth  of  it.  As  an  instruction,  it  is  too 
obvious  to  be  of  any  use:  in  the  way  of  warn- 
ing, it  cannot  by  possibility  do  any  harm  ; nor 
is  it  altogether  out  of  the  sphere  of  pos^ihility, 
that  in  this  or  that  instance  it  may  have  its 
use. 

Apiilicd  to  a man’s  pecuniaiy  affairs,  it 
amounts  to  this;  viz.  Conclude  not  that  a man 
has  no  property  because  he  has  some  debts. 

CHAPTER  XIII. 

THE  END  JUSTIKIKS  THE  MEANS  — 

(«(f  judicium.) 

In  this  case,  surely,  if  in  any,  exposition  is  ( f 
itself  exposure. 

'I’he  insertion  of  this  article  in  the  list  of 
fallacies,  was  suggested  by  the  use  mc.de  of 
it  in  the  Courier  newspaper  of  the  27th  of 
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August  1819,  as  reported  aiul  commented 
upon  in  the  Morning  Clironicle  of  the  2Stli.* 

The  end  justifies  the  means.  Yes  : but  on 
three  conditions,  any  of  which  failing,  no  such 
justification  has  place  : — 

1.  One  is.  that  the  end  be  good. 

2.  That  the  means  chosen  be  either  purely 

good or  if  evil,  having  less  evil  in  them  than 

on  a bal  nice  there  is  of  real  good  in  the  end. 

3.  'J'hat  they  have  more  of  good  in  them, 
or  less  of  evil,  as  the  case  may  be,  than  any 
others,  by  the  employment  of  which  the  end 
might  have  been  attained. 

Laying  out  of  the  case  these  restrictions, 
note  the  absurdities  that  would  follow. 

Acquisition  of  a penny  loaf  is  the  end  I aim 
at.  The  goodness  of  it  is  indisputable.  If,  by 
the  goodness  of  the  end,  any  means  employed 
in  the  attainment  of  it  are  justified,  instead 
of  a penny,  I may  give  a pound  for  it : thus 
stands  the  justification  on  the  ground  of  pru- 
dence. Or,  instead  of  giving  a penny  for  it,  I 
may  cut  the  baker’s  throat,  and  thus  get  it  for 
nothing:  and  thus  stands  the  justification  on 
the  ground  of  benevolence  and  beneficence. 

In  politics,  what  is  the  use  of  this  fallacy  ? 
In  the  mouth  of  one  whose  station  is  among 
the  INS,  it  will  serve  for  whatsoever  oruel- 
J.ies  those  hy  whom  pow'er  is  exercised  may 
\t  any  time  find  a pleasure  in  committing  on 
those  over  whom  power  is  exercised,  for  the 
purpose  of  confirming  themselves  in  the  power 
of  committing  more  such  cruelties. 

Tlie  INS,  as  such,  have  the  power  to  com- 
mit atrocities ; and  that  power  having  sinister 

• The  Courier  newspaper  i.s,  in  the  other  pub- 
lic prints,  perpetually  spoken  of  as  enjoying  the 
favour  of  the  monarch  of  the  day.  I have  all 
all  along  been  upon  the  watch  to  see  whether  a 
denial  in  any  shape  of  that  assertion  would  be 
given : I have  never  been  able  to  hear  of  any  such 
thing.  The  fact  admitted,  a conclusion  which 
can  scarcely  be  refused  is,  that  the  principles 
manifested  in  that  paper  are  the  principles  enter- 
tained and  acted  upon  by  that  royal  arbiter  of 
our  fate,  in  whose  disposal  the  lives  and  fortunes 
of  about  twenty  millions  or  thereabout  in  the 
three  kingdoms,  and  sixty  millions  in  Asia,  are 
placed.  Without  deigning  to  wait  for  and  receive, 
or  if  received,  to  have  regard  to  the  evidence  on 
the  other  side,  at  the  solicitation  of  Lord  Sid- 
mouth,  Secretary  of  State,  the  Prince  llegent,  by 
one  letter  dated  August  1819,  bestows  his  ap- 
probation upon  the  conduct  maintained  by  the 
Manchester  magistrates,  on  the  occasion  of  the 
slaughter  committed  by  their  officers  — by  the 
armed  yeomanry— on  an  unarmed  multitude : and 
by  another,  dated  the  same  month,  upon  Sir  John 
Bing,  the  general  commander  of  the  regulars, 
for  the  support  given  by  him  to  it.  What  shall 
we  say  of  this  ? Let  prudence  give  the  answer. 
The  secretary  isworthy  to  servesuch  a sovereign : 
the  sovereign  is  worthy  to  be  served  by  .such  a 
secretary.  Every  stroke  he  adds  to  his  own  por- 
trait, the  faithful  servant  adds  to  that  of  his  royal 
patron  and  protector.  A complete  portrait,  thus 
formed  by  lines  copied  from  the  Courier,  would 
constitute  a most  instructive  and  interesting  piece. 
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interest  for  its  spur,  is  never  suffered  to  be 
idle.  For  the  use  of  this  fallacy,  in  so  far  as 
it  c.'iii  be  worth  their  while  to  employ  a cloak, 
thev  have  therefore  a continual  demand. 

The  OUTS,  acting  under  the  impulse  of  the 
same  spur,  sharpened  hy  continual  privation 
and  continually  repeated  drsappointment,  have 
on  their  part  a still  more  urgent  demand  for 
the  same  fallacy,  though  the  opportunities  of 
making  application  of  it  but  rarely  present 
themselves  to  their  hands. 

The  oracular  party  adage,  invented  by  the 
Whigs  — Not  men  but  measures — or,  Not 
measures  but  men — (for  according  as  you  com- 
plete the  sentence,  you  may  word  it  either 
way,)  — this  bold  but  slippery  instrument  of 
fallacy  has  manifest  alliance  with  the  present. 
Seating  in  office  fit  men,  being  the  end,  every 
thing  depending  upon  that  end,  and  the  men 
in  question  being  the  only  ones  by  which  it 
can  be  attained,  no  means  can  be  imagined, 
which  by  such  an  end  may  not  be  justified. 


CHAPTER  XIV. 

OPPOSEll-GENERAL’S  JUSTIFICATION  : NOT 

MEASURES  BUT  MEN  ; OR,  NOT  MEN  BUT 
MEASURES  — (ad  invidiam.') 

According  to  the  notions  commonly  enter- 
tained of  moral  duty  under  the  head  of  pro- 
bity, and  in  particular  under  the  head  of  that 
branch  of  probity  which  consists  in  sincerity, 
whatsoever  he  the  nature  and  extent  of  the 
business  in  question,  private  or  public,  it  is 
not  right  for  a man  to  argue  against  his  own 
opinion  ; — when  his  opinion  is  so  and  so,  to 
profess  it  to  be  the  reverse,  and  in  so  doing, 
to  bend  the  force  of  his  mind  to  the  purpose 
of  causing  others  to  embrace  the  opinion  thus 
opposite  to  his  real  one. 

That,  in  particular,  if,  being  a member  of 
the  House  of  Commons,  and  in  opposition,  a 
measure,  which  to  him  seems  a proper  one, 
is  brought  on  the  carpet  on  the  ministerial 
side,  it  is  not  right  that  he  should  declare  it 
to  be  in  his  opinion  pernicious,  and  use  his 
endeavours  to  have  it  thought  so,  and  treated 
as  such  by  the  House;  and  so  again,  if,  being 
on  that  same  side,  a measure  such  as  to  him 
appears  pernicious,  is  brought  on  the  carpet 
on  the  side  of  opposition,  it  is  not  right  that 
he  should  declare  it  to  be  in  his  opinion 
beneficial  and  fit  to  be  adopted,  and  accord- 
ingly use  his  endeavours  to  make  it  gene- 
rally thought  so,  and  as  such  adopted  by  the 
House. 

An  aphorism,  said  to  have  been  a favourite 
one  with  the  late  Mr.  Charles  Fox,  is  the 
proposition  at  the  head  of  this  chapter. 

Not  men  but  measures  I or,  Not  measures 
hut  men  1 — are  the  two  forms,  in  either  of 
which,  according  as  the  ellipsis  is  filled  up, 
the  aphorism  may  be  couched. 
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Not  measures  but  men  ! is  the  more  simple 
expression  of  the  two,  it  being  in  that  form 
that  the  aphorism  is  marked  out  for  appro- 
bation: reprobation  being  the  sentiment  at- 
taclied  to  its  opposite,  Not  men  but  mea- 
sures ! 

If  you  look  to  speeches,  then  comes  the 
constant,  and  constantly  intenninahle  ques- 
tion— what  were  the  words  in  the  speoclies? 
The  words  arc  in  that  case  on  each  occasion 
genuine  or  S[)urious,  the  interpretation  cor- 
rect or  incorrect,  according  as  it  suits  tlie 
purpose  of  Iiim  who  is  speaking  of  it,  and 
more  particularly  of  him  who  spoke  it,  that 
it  should  be. 

But  on  one  occasion  we  have  the  aphorism 
from  the  pen  of  Cliarles  I'ox  himself:  and 
then,  if  applied  to  the  question  of  sincerity 
or  insincerity,  as  above,  it  is  found  to  have 
no  direct  bearing  on  it. 

“ Are  to  be  attended  to,”  are  the  words 
employed  on  this  occasion  to  complete  the 
j>roposition.  “ How  vain,  how  idle,  how  pre- 
sumptuous,” says  the  deelaimerin  his  attempt 
to  put  on  the  historian,  “ is  the  opinion  that 
laws  can  do  everything  ! and  how  weak  and 
pei'iiicious  the  maxim  fouiuled  upon  it,  that 
measures  not  men,  are  to  be  attended  to  !” 

Weak  enough,  as  thus  expressed,  it  must 
be  confessed  ; and  abundantly  too  weak  to  be 
Dy  a statesman  considered  as  worth  noticing, 
even  by  so  vague  and  ungrounded  a note  of 
reprobation.  As  if  any  one  ever  thought  of 
denying  that  both  ought  to  be  '' attended  to  /” 
and  as  if,  even  in  a debating  club,  words  so 
vague  and  unmeaning  as  “ attended  to”  were 
a lit  subject  of  debate. 

What  must  be  confessed  is,  that  to  a man 
who  wishes  well  to  his  country,  and  sees  a 
set  of  men  who  in  his  opinion  are  a bad  set, 
conducting  the  alfairs  of  it,  few  things  are 
more  provoking  than  by  this  or  that  compa- 
ratively unimportant,  but  so  far  as  it  goes 
benelicial  measure,  to  see  them  obtain  a de- 
gree of  reputation,  of  which  one  etfcct  may 
be  to  confirm  them  in  their  seat. 

But  what  seems  not  to  have  been  sufliei- 
ently  “ attended  to”  is,  that  it  is  Ity  the  bad- 
ness of  their  measures,  that  the  only  warrant 
for  giving  to  the  men  the  appellation  of  bad 
men,  can  be  grounded:  that  if  they  are  really 
the  bad  men  they  are  supposed  to  be,  have 
a little  patience,  and  they  will  come  out  with 
some  bad  measure,  against  which,  it  being  by 
the  supposition  bad,  and  by  yourself  looked 
upon  as  such,  you  may,  without  prejudice  to 
your  sincerity,  point  your  attacks  : and  if  no 
such  bad  measure  ever  came  from  them,  the 
imputation  of  their  being  bad  men  is  rather 
premature. 

Distressing  indeed  to  a man  of  real  pro- 
bity must  be  the  alternative:  to  see  a set  of 
men  lixed  in  Ibis  ihcir  all-commanding  seat, 
and  making  a propoitionally  extensive  and 
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pernicious  use  of  it ; or,  for  the  purpose  of 
faking  what  chance  is  to  be  had  of  precluding 
them  from  this  advantage,  to  keep  on  strain- 
ing every  endeavour  to  make  the  House  and 
the  public  look  upon  as  pernicious,  a mea- 
sure, of  the  utility  of  which  he  is  himself 
satisfied. 

In  the  abomination  of  long  and  regularly 
corrupt  parliaments  lies  the  cause  of  this 
distress. 

Under  this  system,  when  the  whole  system 
of  abuses  has  a determined  patron  on  the 
throne,  and  that  patron  has  got  a set  of  mi- 
nisters that  suit  this  ruling  purpose,  misrule 
may  swell  to  such  a jiitch,  that  without  any 
one  measure  in  such  sort  bad  that  you  can 
fix  upon  it,  and  say,  this  is  a sutncienl  ground 
for  punishment,  or  even  for  dismission,  the 
State  may  be  at  the  brink  of  ruin  : — mean- 
time some  measure  maybe  introduced,  against 
which,  though  good,  or  at  least  innoxious  of 
itself,  the  people,  by  means  of  some  misre- 
presentation of  matter  of  fact,  or  some  erro- 
neous opinion  or  other  which  prevails  among 
them,  may,  to  the  disgrace  and  expulsion  of 
the  ministry,  be  turned  against  it;  and  then 
comes  tlie  distressing  alternative. 

But  were  the  duration  of  the  assembly  short, 
and  the  great  and  surely  elfective  mass  of  the 
matter  of  corruption  expelled  and  kept  out 
of  it,  no  such  alternative  would  ever  present 
itself:  the  chance  of  ridding  the  country  ol 
a bad  set  of  ministers  would  be  renewed  con- 
tinually. Tbe  question  supposed  to  be  tried 
oil  each  occasion  might  be  the  question  really 
tried  ; whereas  at  present,  on  each  occasion, 
tbe  question  tried  is  but  one  and  the  same, 
viz.  Shall  the  ministry,  or  shall  it  notj  con- 
tinue? 

The  question  brought  on  the  carpet  is  like 
the  wager  in  a feigned  issue,  a mere  farce, 
which,  but  for  its  connexion  with  the  prin- 
cijial  question  above  mentioned,  would  not 
be  deemed  worth  trying,  and  would  not  be 
tried. 


CHAPTER  XV. 

REJECTION  INSTEAD  OF  AMENDMENT 

(ad  judicium.') 

Exposition This  fallacy  consists  in  ur- 

girig,  in  the  character  of  a bar,  or  conclusive 
objection  against  the  proposed  measure,  some 
consideration  wliich,  if  presented  in  the  cha- 
racter of  a proposed  amendment,  might  have 
more  or  less  claim  to  notice. 

It  generally  consists  of  some  real  or  ima- 
ginary inconvenience,  alleged  commonly,  but 
not  necessarily,  as  eventually  to  result  from 
the  adoption  of  the  measure. 

This  inconvenience,  supposing  it  real,  will 
either  be  preponderant  over  the  promised  be- 
iielit,  or  not  preponderant. 
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In  eitlier  case,  it  will  be  cither  remediable 
or  irremediable. 

If  at  the  same  time  irremediable  and  pre- 
ponderant, then  it  is,  and  then  only,  that  in 
the  character  of  an  objection  it  is  of  itself 
conclusive. 

By  him  in  whose  mind  discernment  and 
candour  are  combined,  this  distinction  will 
be  not  only  felt,  but  brought  to  view.  If  in 
respect  of  adequate  discernment  there  be  a 
failure,  it  will  not  be  felt : if  in  respect  of 
candour  only,  it  will  have  been  felt,  but  it 
will  not  be  brought  to  view. 

'J'lie  occasion  by  which  opportunity  is  af- 
forded for  the  working  of  this  fallacy,  is  the 
creation  of  any  new  office,  including  the  mass 
of  emolument  which,  without  inquiryinto  the 
necessity,  or  any  means  taken  for  keeping 
down  the  quantum  of  it  within  the  narrowed 
limits  which  the  good  of  the  service  admits 
of,  is,  by  the  union  of  habit  with  the  sinis- 
ter interest  that  gave  birth  to  it,  annexed  as 
of  course,  upon  their  creation,  to  all  new  of- 
fices. 

The  fallacy, — what  there  is  of  fallacy  in  the 
case,  consists  in  the  practice  of  setting  up 
the  two  universally  ap[)licablc  objections,  viz. 
used  of  economy,  and  mischief  or  danger  from 
the  increase  of  the  infinence  of  the  crown,  in 
the  character  of  peremptory  bars  to  the  pro- 
jioscd  measure. 

Exposure.  — The  ground  on  which  an  ob- 
jection of  this  stamp  may  with  propriety  be 
considered  and  spoken  of  under  the  deno- 
mination of  a fallacy,  is  where  the  utility  of 
the  proposed  new  establishment  is  left  unim- 
peached, and  the  sole  reason  for  the  rejection 
proposed  to  be  put  upon  the  proposed  mea- 
sure, consists  in  the  above  topics,  or  one  of 
them. 

In  such  case,  on  the  part  of  him  by  whom 
any  objections  so  inconclusive  in  their  nature 
are  relied  on,  the  reliance  placed  on  them 
amounts  to  a virtual  acknowledgment  of  the 
utility  of  the  proposed  new  establishment : 
inasmuch  as  in  an  address  from  one  rational 
being  to  another,  nothing  seems,  upon  the 
face  of  the  statement  at  least,  more  unnatural, 
than  that  if  a man  could  find  any  objection 
that  would  apply  to  the  particular  establish- 
ment in  question,  in  contradistinction  to  all 
others,  he  should  confine  himself  to  an  objec- 
tion which  applies  alike  to  almost  all  existing 
establishments ; that  is,  to  almost  the  whole 
frame  of  the  existing  government. 

Such  is  the  case  where  the  two  common- 
place objections  in  question,  or  either  of  them, 
are  brought  out  in  the  character  of  objections 
by  themselves,  and  without  being  accompanied 
by  any  specific  ones. 

But  even  when  added  to  specific  ones,  an 
objection  thus  inconclusive  in  its  nature,  if 
urged  in  a direct  way,  and  dwelt  upon  with 
fiiiy  emphasis,  can  scarcely — at  least  while 
there  remain  any  useless  places  unabplished, 
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or  any  overpaid  places,  from  which  the  over- 
plus of  emolument  remains  undefalcated be 

exempted  from  the  imputation  of  irrelevancy. 

At  any  rate,  wherever  it  happens  that  a 
minister  at  present  in  olfice  sees  opposite  to 
him  in  the  House  another  person  who  has  at 
any  time  been  in  ollice,  it  seems  an  observa- 
tion not  very  easy  to  answer  in  the  character 
of  an  argument  ad  hominem,  should  it  be  said, 
“ When  you  were  in  office,  there  were  such 
and  such  offices  which  were  of  no  manner  of 
use ; these  you  never  used  your  endeavours  to 
abolish,  notwithstanding  the  use  that  would 
have  resulted  from  the  abolition,  in  the  shape 
of  diminution  of  needless  expenditure  and 
sinister  influence ; 'yet  now,  when  a set  of 
offices  is  proposed,  for  which  you  cannot  deny 
but  that  there  is  some  use,  your  exertions  for 
the  benefit  of  economy  are  reserved  to  be 
directed  against  these  useful  ones.” 

No  doubt  but  that,  on  the  supposition  that 
the  two  opposite  masses  of  advantage  and 
disadvantage  being  completely  in  equilibrio, 
— advantage  in  the  shape  of  service  expected 
to  be  rendered  in  the  proposed  new  offices  on 
the  one  hand,  disadvantage  in  the  shape  of 
expense  — . of  the  emolument  proposed  to  be 
attached  to  them  on  the  other,  — a weight 
much  less  than  that  of  the  mischief  from  the 
increase  of  sinister  influence,  would  suffice  to 
turn  the  scale. 

Take  also  another  supposition.  Suppose 
(what  is  not  in  every  case  possible)  that  the 
value  of  the  service  expected  to  be  obtained 
by  means  of  the  proposed  new  offices  is  ca- 
pable of  being  obtained,  and  has  accordingly 
been  obtained  in  figures.  Suppose,  on  the 
other  hand  (what  will  very  frequently  be  fea- 
sible,) that  the  expense  of  the  establishment 
may  with  sufficient  precision  be  obtained  in 
figures  — and  being  so  obtained,  on  striking 
the  balance,  found  to  be  less  than  the  advan- 
tage so  expected  from  the  service.  Suppose, 
lastly  (what  is  impossible,)  that  the  value  of 
the  mischief  which,  in  the  shape  of  introduc- 
tion of  additional  influence,  were  with  suffi- 
cient precision  capable  of  standing  expressed 
in  figures,  had  been  so  expressed — and  being 
so  expressed,  the  quantity  of  mischief  in  this 
shape  were  found  sufficient  to  turn  the  scale 
on  the  side  of  disadvantage. 

Here  would  be  a sufficient  reason  tor  the 
rejection  of  the  proposed  establishment,  and 
thence  a sufficient  warrant  for  bringing  into 
the  field  the  argument  in  question,  common- 
place as  it  is.  But  in  regard  to  this  last  sup- 
position, at  any  rate,  how  far  it  is  from  being 
capable  of  being  realized,  is  but  too  evident. 

Upon  the  whole,  therefore,  so  far  at  least 
as  concerns  the  objection  drawn  from  the 
increase  that  woidd  result  to  the  sinister  in- 
fluence of  the  crown,  it  may  be  said,  that 
whatsoever  time  is  spent  in  descanting  upon 
this  topic,  may  be  set  down  to  the  account 
of  lost  time. 
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It  is  a topic,  the  importance  of  which  is 
surely  sufficient  to  entitle  it  to  be  considered 
by  itself.  The  influence  of  the  crown,  it  ought 
always  to  be  remembered,  can  no  otherwise 
receive  with  propriety  the  epithet  sinister, 
than  in  so  far  as,  by  being  directed  to  and 
reaching  a member  of  parliament  or  a par- 
liamentary elector,  it  affects  the  purity  of 
parliament.  But  by  a system  of  measures 
properly  directed  to  that  end,  the  constitution 
of  parliament  might  be  effectually  guarded 
against  any  degree  of  impurity  capable  of  be- 
ing productive  of  any  sensible  inconvenience, 
whatsoever  were  the  lucrativencss  of  the  ut- 
most number  of  offices,  for  the  creation  or 
preservation  of  which  so  much  as  a plausible 
reason  could  be  found  : and  were  it  other- 
wise, the  proper  remedy  would  be  found,  not 
in  the  refusal  to  create  any  new  office,  the 
service  of  which  was  understood  to  over- 
balance in  any  determinate  and  unquestion- 
able degree  tlie  mischief  of  the  expense,  but 
in  the  taking  the  nomination  out  of  the  hands 
of  the  crown,  and  vesting  it  in  some  other 
and  independent  hands. 

The  putting  all  places  in  these  respects 
upon  the  same  footing,  — necessary  and  un- 
necessary ones  — properly  paid  and  overpaid 
ones, . — wears  out  and  weakens  that  energy 
which  should  be  reserved  for,  and  directed 
with  all  its  force  against,  unnecessary  places, 
and  the  overplus  part  of  the  pay  of  overpaid 
ones. 

Another  occasion  on  which  this  fallacy  is 
often  wont  to  be  applied,  is  the  case  in  which, 
from  the  mere  observation  of  a profit  as  likely 
from  any  transaction  to  accrue  to  this  or  that 
individual,  a censure  is  grounded,  pronouncing 
it  a 706. 

The  error  in  case  of  sincerity,  the  fallacy 
m case  of  insincerity,  consists,  in  forgetting 
that  individuals  are  the  stuff  of  which  the 
public  is  made ; that  there  is  no  way  of  be- 
nefiting the  public  but  by  benefiting  indivi- 
duals ; and  that  a benefit  which,  in  the  shape 
of  pleasure  or  exemption  from  pain,  does  not 
sooner  or  later  come  home  to  the  bosom  of  at 
least  some  one  individual,  is  not  in  reality  a 
benefit  — is  not  entitled  to  that  name. 

So  far  then  from  constituting  an  argument 
in  disfavour  of  the  proposed  measure,  every 
benefit  that  can  be  pointed  out  as  accruing, 
or  likely  to  accrue,  to  any  determinate  indi- 
vidual or  individuals,  constitutes,  as  far  as  it 
goes,  an  argument  in  firvour  of  the  measure. 

In  no  case  whatsoever  — on  no  imaginable 
supposition  — can  this  consideration  serve 
with  propriety  in  the  character  of  an  argu- 
ment in  disfavour  of  any  measure.  In  no  case 
whatsoever  — on  no  imagigable  supposition 
— can  it,  so  far  as  it  goes,  fail  of  serving  with 
propriety  in  the  character  of  an  argument  in 
favour  of  the  measure.  Is  the  measure  good? 

■ — it  adds  to  the  mass  of  its  advantages.  Is 
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the  measure  upon  the  whole  a bad  one  ? — . 
it  subtracts,  by  the  whole  amount  of  it,  from 
the  real  amount  of  the  disadvantages  attached 
to  the  measure. 

At  the  same  time,  in  practice,  there  is  no 
argument,  perhaps,  which  is  more  frequently 
employed,  or  on  which  more  stress  is  laid, 
without  doors  rt  any  rate,  if  not  within  doors, 
than  this,  in  the  character  of  an  argument  in 
disfavour  of  a proposed  measure  — no  argu- 
ment which,  even  when  taken  by  itself,  is 
with  more  confidence  relied  on  in  the  cha- 
racter of  a conclusive  one. 

To  what  cause  is  so  general  a perversion 
of  the  faculty  of  reason  to  be  ascribed  ? 

Two  causes  present  themselves  as  acting 
in  this  character  : — 

1 . It  is  apt  to  be  received  (and  that  cer- 
tainly not  without  reason)  in  the  character 
of  evidence . — conclusive  evidence — of  the 
nature  of  the  motive,  to  the  influence  of 
which  the  part  taken  by  the  supporters  of 
the  measure,  or  some  of  them  (viz.  all  who 
in  any  way  are  partakers  of  the  private  be- 
nefit in  question,)  ought  to  be  ascribed. 

In  this  character,  to  the  justness  of  the 
conclusion  thus  drawn,  there  can  in  general 
be  nothing  to  object. 

But  the  consideration  of  the  motive  in  which 
the  part  taken,  either  by  the  supporters  or  the 
opposers  of  a measure,  finds  its  cause,  has 
elsewhere  been  shown  to  be  a consideration 
altogether  irrelevant;*  and  the  use  of  the 
argument  has  been  shown  to  be  of  the  num- 
ber of  those  fallacies,  the  influence  of  which 
is  in  its  natural  and  general  tendency  unfa- 
voural  le  to  every  good  cause. 

The  oiher  cause  is,  the  prevalence  of  the 
passion  of  envy.  To  the  man  to  whom  it  is 
an  object  of  envy,  the  good  of  another  man 
is  evil  to  himself.  By  the  envy  of  the  speaker 
or  writer,  the  supposed  advantage  to  the  third 
person  is  denounced  in  the  character  of  an 
evil,  to  the  envy  of  the  hearers  or  the  read- 
ers:—denounced,  and  perhaps  without  any 
perception  of  the  mistake,  so  rare  is  the  habit 
of  self-examination,  and  so  gross  and  so  per- 
petual the  errors  into  which,  for  want  of  it, 
the  human  mind  is  capable  of  being  Kd. 

In  speaking  of  the  passion  or  affection  of 
envy,  as  being  productive  of  this  fallacious 
argument,  and  of  the  error  but  for  which 
shame  would  frequently  restrain  a man  from 
the  employment  of  it, — it  is  not  meant  to 
speak  of  this  passion  or  this  affection  as  one 
of  which,  on  the  occasion  in  question,  the  in- 
fluence ought  to  be  considered  as  pernicious 
on  the  whole. 

So  far  from  being  pernicious,  the  more 
thoroughly  it  is  considered,  the  more  closely 
it  will  be  seen  to  be  salutary  upon  the  whole; 
and  not  merely  salutary,  at  least  in  the  best 
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state  of  things  that  has  yet  been  realized,  I 
but  so  necessary,  that  without  it,  society 
W'onld  hardly  have  been  kept  together. 

The  legislator  who  resolve.s  not  to  accept 
assistance  from  any  but  social  motives  — from 
none,  save  what  iii  his  vocabulary  pass  under 
the  denomination  of  pure  motives,  will  find 
his  law's  without  vigour  and  without  use. 

The  judge  who  resolves  to  have  no  prose- 
cutors who  are  brought  to  him  by  any  but 
pure  motives,  w'ill  not  find  that  part  of  his 
emolument  which,  under  the  present  system 
of  abuse,  is  composed  of  fees,  and  may  save 
himself  the  trouble  of  going  into  court  — of 
sittingon  penal  causes.  The  judge  who  should 
determine  to  receive  no  evidence  but  what  w'as 
at  the  same  time  brought  to  him,  and,  w'hen 
before  him,  g(dded  by  pure  motives,  need 
scarcely  trouble  himself  to  hear  evidence. 

'I’he  practical  inference  is  — that,  if  he 
would  avoid  drawing dow'u  disgrace  upon  him- 
self instead  of  upon  the  measure  he  is  oppo- 
sing, a man  ought  to  abstain  from  employing  | 
this  argument  in  confutation  of  the  fallacy;  | 
since,  in  as  far  as  he  employs  it,  he  is  cm-  i 
ploying  in  refutation  of  one  fallacy  (and  that 
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so  gross  an  one,  that  the  bare  mention  of  it 
in  that  character  may  naturally  be  sufficient 
to  reduce  the  employer  to  silence,) — he  is 
employing  another  fallacy,  which  is  of  itself 
susceptible  of  a refutation  no  less  easy  and 
conclusive. 

It  is  oidy  by  the  interests,  the  affections 
the  passions  — (all  these  words  mean  nothing 
more  than  the  same  psychological  object 
appearing  in  diffei  eut  characters)  — that  the 
legislator,  labouring  for  the  good  and  in  the 
service  of  mankind,  can  effect  his  purposes. 
Those  interests,  acting  in  the  character  of 
motives,  may  be  of  the  self-regarding  class, 
the  dissocial,  or  the  social : — the  social  he 
will,  on  every  occasion  where  he  litids  them 
already  in  action,  endeavour  not  only  to  en- 
gage in  his  service,  but  clierisli  and  cultivate: 
the  self-regarding  and  the  dissocial,  though 
his  study  w'ill  be  rather  to  restrain  than  en- 
courage them,  be  will  at  any  rate,  wherever 
be  sees  them  in  action  or  likely  to  come  into 
action,  use  his  best  endeavours  to  avail  him- 
self of  directing  their  influence,  with  what- 
ever force  be  can  muster,  to  his  own  social 
purposes. 


PART  V 


CHAPTER  I. 

CHARACTERS  COMMON  TO  ALL  THESE 
FALLACIES. 

Upon  the  whole,  the  following  are  the  clia-  | 
racters  which  appertain  in  common  to  all  the 
several  arguments  here  distinguished  by  the 
name  of  fallacies  ; — 

1.  Whatsoever  be  the  measure  in  hand, 
they  are,  with  relation  to  it,  irrelevant. 

2.  They  are  all  of  them  such,  that  the  ap- 
plication of  these  irrelevant  arguments  affords 
a presumption  cither  of  the  weakness  or  total 
absence  of  relevant  arguments  on  the  side  on  | 
W'hich  they  are  employed. 

3.  To  any  good  purpose  they  arc  all  of  them 
unnecessary. 

4.  They  are  all  of  them  not  only  capable 

of  being  applied,  but  actually  in  the  habit  of  i 
being  applied,  and  w'itli  advantage,  to  bad 
purposes;  viz.  to  the  obstruction  and  defeat 
of  all  such  measures  as  have  for  their  object 
and  their  tendency,  the  removal  of  the  abuses 
or  other  imperfections  still  discernible  in  the 
frame  and  practice  of  the  government.  | 

5.  By  means  of  their  irrelevancy,  they  all 
of  them  consume  and  misapply  time,  thereby 
obstructing  the  course,  and  retarding  the  pro- 
gress of  all  necessary  and  useful  business. 


6.  By  that  irritative  quality  which,  in  vir- 
tue of  their  irrelevancy,  with  the  improbity 
or  weakness  of  w'hich  it  is  indicative,  they 
possess,  all  of  them,  in  a degree  more  or  less 
considerable,  hut,  in  a more  particular  degree 
such  of  them  as  consist  in  personalities,  they 
are  productive  of  ill-humour,  which  in  some 
instances  has  been  productive  of  bloodshed, 
and  is  continually  ])rodiictive,  as  above,  of 
waste  of  time  and  hindrance  of  business. 

7.  On  the  part  of  those  who,  whetlier  in 
spoken  or  written  discourses,  give  utterance 
to  them,  they  are  indicative  either  of  impro- 
bity or  intellectual  weakness,  or  of  a contempt 
for  the  understandings  of  those  on  whose  minds 
they  are  destined  to  operate. 

8.  On  the  part  of  those  on  whom  they 
operate,  they  are  indicative  of  intellectual 
w'cakness : and  on  the  part  of  those  in  and 
by  whom  they  are  pretended  to  operate,  they 
are  indicative  of  improbity  ; viz.  in  the  shape 
of  insincerity. 

The  practical  conclusion  is,  that  in  pro- 
portion as  the  acceptance,  and  thence  the  ut- 
terance of  them,  can  be  prevented,  the  under- 
standing of  the  public  will  be  strengthened, 
the  morals  of  the  public  will  be  purified,  and 
the  practice  of  government  improv«4» 
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CHAPTER IL 

OF  THE  MISCHIEF  PRODUCIBLE  BY  FALLACIES. 

The  first  division  that  presents  itself  in  re- 
lation to  the  mischief  of  a fallacy,  may  be 
expressed  by  the  words  specific  and  general. 

The  specific  mischief  of  a fallacy  consists 
in  the  tendency  which  it  has  to  prevent  or 
obstruct  tiie  introduction  of  this  or  that  use- 
ful measure  in  particular. 

The  general  mischief  consists  in  that  moral 
or  intellectual  depravation  which  produces 
habits  of  false  reasoning  and  insincerity:  — 
this  mischief  may  again  be  distinguished  in- 
to mischief  produced  u-ilhin  doors  and  mis- 
chief produced  wil.linull  doors. 

Under  the  appellation  of  mischief  within 
doors,  is  to  be  understood  all  that  mischief, 
that  deception,  which  has  its  seat  in  the 
bosom  of  any  member  of  the  supreme  legis- 
lative body. 

Under  the  appellation  of  mischief  without 
doors,  all  that  which  has  its  seat  in  the  bo- 
som of  any  person  not  included  in  that  body 
— of  any  person  whose  station  is  among  the 
peo])le  at  large : — 

CHAPTER  III. 

CAUSES  OF  THE  UTTERANCE  OF  THESE 
FALLACIES. 

The  causes  of  the  utterance  of  these  fal- 
lacies may,  it  should  seem,  be  thus  denomi- 
nated and  enumerated  : — 

1.  Sinister  interest  — self-conscious  sinis- 
ter interest. 

2.  Interest-begotten  prejudice. 

3.  Authority-begotten  prejudice. 

4.  Self-defence,  i.  e.  sense  of  the  need  of 
self-defence  against  counter-fallacies. 

First  cause,  — Sinister  Interest,  of  the  ope- 
ration of  which  the  party  affected  by  it  is 

conscious. 

The  mind  of  every  public  man  is  subject 
at  all  times  to  the  operation  of  two  distinct 
interests  — a public  and  a private  one.  Ilis 
public  interest  is  that  which  is  constituted 
of  the  share  he  has  in  the  happiness  and 
well-being  of  the  whole  community,  or  of 
the  major  part  of  it:  his  private  interest  is 
constituted  of,  or  by,  the  share  he  has  in  the 
well-being  of  some  portion  of  the  community 
less  than  the  major  part ; of  which  private 
interest,  the  smallest  possible  portion  is  that 
which  is  composed  of  his  own  individual  — 
his  own  personal  — interest. 

In  the  greater  number  of  instances,  these 
two  interests  are  not  only  distinct,  but  op- 
posite: and  that  to  such  a degree,  that  if 
either  be  exclusively  pursued,  the  other  must 
be  sacrificed  to  it. 
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Take,  for  example,  pecuniary  interest.  It 
is  the  personal  interest  of  every  public  man 
at  whose  disposal  public  money  extracted  by 
taxes  from  the  whole  community  is  placed, 
that  as  large  a share  as  possible,  and  if  pos- 
sible the  whole  of  it,  should  remain  there  for 
his  own  use:  it  is  at  the  same  time  the  inte- 
rest of  the  public,  including  his  own  portion 
of  the  public  interest,  that  as  small  a share 
as  possible,  and  if  possible  no  part  at  all,  re- 
main in  these  same  hands  for  his  personal  or 
any  other  private  use. 

Taking  the  whole  of  life  together,  there 
exists  not,  nor  ever  can  exist,  that  human 
being  in  whose  instance  any  public  interest 
he  can  have  had,  will  not,  in  so  far  as  depends 
upon  himself,  have  been  sacrificed  to  his  own 
personal  interest.  Towards  the  advancement 
of  the  public  interest,  all  that  the  most  pub- 
lic-spirited, which  is  as  much  as  to  say  the 
most  virtuous  of  men,  can  do,  is  to  do  what 
depends  upon  himself  towards  bringing  the 
public  interest  — that  is,  his  own  personal 
share  in  the  public  interest,  to  a state  as  near- 
ly approaching  to  coincidence,  and  on  as  few 
occasions  amounting  to  a state  of  repugnance, 
as  possible  with  his  private  interests. 

V\  ere  there  ever  so  much  reason  for  regret- 
ting it,  the  sort  of  relation  which  is  thus  seen 
to  have  place  between  public  and  private  in- 
terest would  not  be  the  less  true  : nor  would 
it  be  the  less  incumbent  on  the  legislator — - 
nor  would  the  legislator,  in  so  far  as  he  finds 
it  reconcilable  to  his  personal  interest  to 
pursue  the  public  interest,  be  the  less  dis- 
posed and  determined  — to  act  and  shape  his 
measures  accordingly. 

Rut  the  more  correct  and  complete  a man’s 
conception  of  the  subject  is,  the  more  clearly 
will  he  understand,  that  in  this  natural  and 
general  predominance  of  personal  over  every 
more  extensive  interest,  tliere  is  no  just  cause 
for  regret.  Why  ? Because  upon  this  pre- 
dominance depends  the  existence  of  the  spe- 
cies, and  the  existence  of  every  individual 
belonging  to  it.  Suppose  for  a moment  the 
opposite  state  of  things  — a state  in  which 
every  one  should  prefer  the  public  to  himself: 
and  the  consequences  — the  necessary  conse- 
quences, would  be  no  less  ridiculous  in  idea, 
than  disastrous  and  destructive  in  reality. 

In  the  ordinary  course  and  strain  of  legis- 
lation, no  supposition  inconsistent  with  this 
only  true  and  rational  one  is  acted  upon.  On 
this  supposition  is  built  whatsoever  is  done 
in  the  application  made  cither  of  the  matter 
of  reward,  or  of  the  matter  of  punishment,  to 
the  purposes  of  government.  The  suppo.si- 
tion  is  — that  on  the  part  of  every  individual 
whose  conduct  it  is  thus  endeavoured  to 
shape  and  regulate,  interest,  and  tliat  private 
interest,  will  be  the  cause  by  the  operation 
of  which  his  conduct  will  be  determined : not 
only  so,  but  that  in  case  ot  competition  as 
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between  such  public  and  such  private  inter- 
est, it  is  the  private  interest  that  will  pre- 
dominate. 

If  the  contrary  supposition  were  acted  upon, 
what  would  be  the  consequence  ? That  nei- 
ther in  the  shape  of  reward,  nor  in  the  sliape 
of  eventual  punishment,  would  the  precious 
matter  of  good  and  evil  be  wasted  or  exposed 
to  waste,  but  (in  lieu  of  requisition,  with  re- 
ward or  punishment,  or  both,  for  its  sanction, 
for  securing  compliance)  advice  and  recom- 
mendation would  be  employed  throughout 
the  system  of  law,  penal  as  well  as  remune- 
ratory. 

Thence  it  is,  that  in  so  far  as  in  the  in- 
stance of  any  class  of  men  the  state  of  the 
law  is  such  as  to  make  it  the  interest  of  men 
belonging  to  that  body  to  give  rise  or  con- 
tinuance to  any  system  of  abuse  however 
flagrant,  a prediction  that  may  be  made  with 
full  assurance  is,  that  the  conduct  of  that 
body  — that  is,  of  its  several  members  with 
few  or  no  exceptions  — will  be  such  as  to  give 
rise  or  continuance  to  that  system  of  abuse: 
and  if  there  be  any  means  which  have  been 
found  to  be,  or  promise  to  be,  conducive  to 
any  such  end,  such  means  will  accordingly, 
how  inconsistent  soever  with  probity  in  any 
shape,  and  in  particular  in  the  shape  of  sin- 
cerity, be  employed. 

A common  bond  of  connexion,  says  Cicero 
somewhere,  has  place  among  all  the  virtues. 
To  the  word  wirtMC,  substitute  the  woi  d abuse, 
meaning  abuse  in  government,  and  the  ob- 
servation will  be  no  less  true.  Among  abuses 
in  government,  besides  the  logical  commune 
vinculum  composed  of  the  common  denomi- 
nation abuse,  there  exists  a moral  commune 
vinculum  composed  of  the  particular  and  si- 
nister interest  in  which  all  men  who  are 
members  of  a government  so  circumstanced 
have  a share. 

So  long,  then,  as  any  man  has  any  the 
smallest  particle  of  this  sinister  interest  be- 
longing to  him  — so  long  has  he  an  interest, 
and  eonsequently  a fellow-feeling  with  every 
other  man  who  in  the  same  situation  has  an 
interest  of  the  like  kind.  Attack  one  of  them, 
you  attack  all;  and  in  proportion  as  each  of 
them  feels  his  share  in  this  common  concern 
dear  to  him,  and  finds  himself  in  a condition 
to  defend  it,  he  is  prepared  to  defend  every 
other  confederate’s  share  with  no  less  ala- 
crity than  if  it  were  his  own.  But  it  is  one 
of  the  characteristics  of  abuse,  that  it  can 
only  be  defended  by  fallacy.  It  is  therefore 
the  interest  of  all  the  confederates  of  abuse  to 
give  the  most  extensive  currency  to  fallacies, 
— not  only  to  such  as  may  be  serviceable  to 
each  individual,  but  also  to  such  as  may  be 
generally  useful.  It  is  of  the  utmost  impor- 
tance to  them  to  keep  the  human  mind  in 
such  a state  of  imbecility,  as  shall  render  it 
incapable  of  distinguishing  truth  from  error. 


[Part  V 

Abuses-  .that  is  to  say,  institutions  bene- 
ficial to  the  few  at  the  expense  of  the  many 
— cannot  openly,  directly,  and  in  their  own 
character,  be  defended  : if  at  all,  it  must  be 
in  company  with,  and  under  the  cover  of 
other  institutions,  to  which  this  character 
either  does  not  in  fact  appertain,  or  is  not 
seen  to  appertain. 

For  the  few  who  are  in  possession  of  power, 
the  principle  the  best  adapted,  if  it  were 
capable  of  being  set  to  work,  would  be  that 
which  should  be  applicable  to  the  purpose  of 
giving  to  the  stock  of  abuses  established  at 
each  given  period,  an  unlimited  increase. 

No  longer  than  about  a century  ago,  a prin- 
ciple of  this  cast  actually  was  in  force,  and 
that  to  an  extent  that  threatened  the  whole 
frame  of  society  with  ruin  ; viz.  under  the 
name  of  the  principle  of  passive  obedience  and 
non-resistance. 

This  principle  was  aprimum  mobile,  by  the 
due  application  of  which,  abuses  in  all  shapes 
might  be  manufactured  for  use,  to  an  amount 
absolutely  unlimited. 

But  this  principle  has  now  nearly,  if  not 
altogether,  lost  its  force.  The  creation  of 
abuses  has  therefore  of  necessity  been  given 
up  ; the  preservation  of  them  is  all  that  re- 
mains feasible : it  is  to  this  work  that  all 
exertions  in  favour  of  abuse  have  for  a con- 
siderable time  p.ast,  and  must  henceforward 
be  confined. 

Institutions  — some  good,  some  bad  — 
some  favourable  to  both  the  few  and  the 
many — some  favourable  to  the  fewalone,  and 
at  the  expense  of  the  many  — are  the  ingre- 
dients of  which  the  existing  system  is  com- 
posed. He  who  protects  all  together,  and 
without  discrimination,  protects  the  bad.  To 
this  object  the  exertions  of  industry  are  still 
capable  of  being  directed  with  a prospect  of 
success  : and  to  this  object  they  actually  do 
continue  to  be  directed,  and  with  a degree  of 
success  disgraceful  to  the  probity  of  the  tew 
by  whom  such  breach  of  trust  is  practised, 
and  to  the  intellect  of  the  many  by  whom  it 
is  endured. 

If  the  fundamental  principle  of  all  good 
government  — viz.  that  which  states  as  being 
on  every  occasion  the  proper,  and  the  only 
proper  end  in  view  and  object  of  pursuit,  the 
greatest  happiness  of  the  greatest  number  — 
were  on  every  occasion  set  up  as  the  mark  ; 
on  each  occasion  the  particular  question  would 
be,  by  what  particular  means  can  this  genera, 
object  be  pursued  with  the  greatest  probabi- 
lity of  success  ? 

But  by  the  habit  of  recurring  to  and  making 
application  of  this  one  principle,  the  eye  of 
the  inquirer,  the  tongue  of  the  speaker,  and 
the  pen  of  the  writer,  would,  on  every  part 
of  the  field  of  legislation,  be  brought  to  some 
conclusion  — passing  condemnation  on  some 
or  other  of  those  abuses,  the  continuance  of 
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which  has  this  common  interest  for  its  sup- 
port. 

In  a word,  so  long  as  any  one  of  thc.se 
relatively  profitable  abuses  continues  tinreine- 
died,  — so  long  must  there  be  one  such  per- 
son, or  more,  to  whose  interest  the  use  of 
reason  is  prejudicial,  and  to  whom  not  only 
the  particular  beneficial  measure  from  which 
that  particular  abuse  would  receive  its  cor- 
rection, but  every  other  beneficial  measure,  in 
so  far  as  it  is  supported  by  reason,  will  also 
be  prejudicial  in  the  same  way. 

It  is  under  the  past  and  still  existing  state 
of  things  — in  other  words,  under  the  do- 
minion of  usage,  custom,  precedent,  acting 
without  any  such  recurrence  tothis  only  true 
principle  — that  the  abuses  in  question  have 
sprung  up.  Custom,  therefore,  blind  custom, 
in  contradiction  and  opposition  to  reason,  is 
the  standard  wdiich  he  will  on  every  occasion 
endeavour  to  set  up  as  the  only  proper,  safe, 
and  definable  standard  of  reference.  What- 
ever is,  is  right : everything  is  as  it  should 
be.  These  are  his  favourite  maxims  — max- 
ims which  be  will  let  slip  no  opportunity  of 
inculcating  to  the  best  advantage  possible. 

Having,  besides  bis  share  in  the  sinister 
interest,  his  share  in  the  universal  and  legi- 
timate interest,  there  must,  to  a correspond- 
ing extent,  be  laws  and  institutions,  wdiich, 
although  good  and  beneficial,  are  no  less  be- 
neficial to  and  necessary  to  his  interest,  than 
to  that  of  the  whole  community  of  which  he 
makes  a part.  Of  these,  then,  in  so  far  as  they 
are  necessary  to  his  interest,  he  will  be  as  sin- 
cere and  strenuous  a defender,  as  of  those  by 
which  any  part  of  the  abuses  wdiich  are  sub- 
servient to  his  sinister  interest  is  maintained. 

It  is  conducive,  for  instance,  to  his  inte- 
rest, that  the  country  should  be  effectually 
defended  against  the  assault  of  the  common 
enemy  ; that  the  persons  and  properties  of 
the  members  of  the  community  in  general, 
his  own  included,  should  be  as  effectually  as 
possible  protected  against  the  assaults  of  in- 
ternal enemies  — of  common  malefactors. 

But  it  is  under  the  dominion  of  custom  — 
blind,  or  at  best  purblind  custom  — that  such 
protection  has  been  provided.  Custom,  there- 
fore, being siitTicient  forhis  purpose  — reason 
always  adverse  to  it — custom  is  the  ground 
On  which  it  wdll  be  his  endeavour  to  place 
every  institution,  the  good  as  well  as  the  bad. 
Referred  to  general  utility  as  their  standard, 
shown  to  be  conformable  to  it  by  the  appli- 
cation of  reason  to  the  case,  they  would  be 
established  and  supported,  indeed,  on  firmer 
ground  than  at  present.  But  by  placing  them 
on  the  ground  of  utility,  by  tlie  application 
of  reason  he  has  nothing  to  gain,  while,  as 
hath  been  seen  above,  he  has  every  thing  to 
lose  and  fear  from  it. 

The  principle  of  general  utility,  he  will 
accordingly  be  disposed  to  represent  in  the 
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character  of  “ a dangerovs  principle  for  so 
long  as  blind  custom  continues  to  serve  his 
purpose,  such,  with  reference  to  him  and  his 
sinister  interest,  the  principle  of  general  uti- 
lity really  is. 

Against  the  recognition  of  the  principle  of 
general  utility,  and  the  habit  of  employing 
reason  as  an  instrument  for  the  application  of 
it,  the  leading  members  of  the  government,  in 
so  far  as  corruption  has  pervaded  the  frame 
of  government,  and  in  particular  the  members 
of  all  ranks  of  the  profession  of  the  law,  have 
tlve  same  Interest  as  in  the  eyes  of  Protes- 
tants and  other  non-catholics,  the  Pope  and 
his  subordinates  had  at  the  time  and  on  the 
occasion  of  the  change  known  in  England  by 
the  name  of  the  Reformation. 

At  the  time  of  the  Reformation,  the  op- 
position to  general  utility  and  human  reason 
was  conducted  by  fire  and  sword.  At  present, 
the  w'ar  against  these  pow'ers  cannot  be  com- 
pletely carried  on  by  the  same  engin.  s. 

Fallacies,  therefore,  applied  principally  to 
the  purpose  of  devoting  to  contempt  and  ha- 
tred those  who  apply  the  principle  of  general 
utility  on  this  ground,  remain  the  only  instru- 
ments in  universal  use  and  request  fu' defen- 
ding the  strongholds  of  abuse  against  hostile 
powers. 

These  engines  w’c  accordingly  sec  applied 
to  this  purpose  in  prodigious  variety,  and 
with  more  or  less  artifice  and  reserve. 


CHAPTER  IV. 

SECOND  CAUSE INTEREST  BEGOTTEN- 

PUEJUDICE. 

If  by  interest  in  some  shape  or  other  — that 
is,  by  a motive  of  some  sort  or  other  — every 
act  of  the  wnll,  and  thence  every  act  of  the 
hand,  is  produced,  so,  directly  or  indirectly, 
must  every  act  of  the  intellectual  faculty : 
though  in  this  case  the  influence  of  the  in- 
terest, of  this  or  that  motive,  is  neither  so 
perceptible,  nor  in  itself  so  direct  as  in  the 
other. 

But  how  (it  may  be  asked)  is  it  possible 
that  the  motive  a man  is  actuated  by  can  be 
secret  to  himself  ? Nothing  is  more  easy  — 
nothing  more  frequent:  indeed  the  rare  case 
is,  not  that  of  his  not  knowing,  but  that  of 
his  knowing  it. 

It  is  w'ith  the  anatomy  of  the  human  mind 
as  with  (he  anatomy  and  physiology  of  the 
human  body  : the  rare  case  is,  not  that  of  a 
man’s  being  unconversant,  but  that  of  his 
being  conversant  with  it. 

The  physiology  of  the  body  is  not  w'ithout 
its  dilTiculties  : but  in  comparison  of  those  by 
which  the  knowdedge  of  the  physiology  of  the 
mind  has  been  obstructed,  the  dilTiculties  are 
slight  indeed. 

Not  unfrequently,  as  between  two  persona 
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living  together  in  a state  of  intimacy,  either 
or  each  may  possess  a more  correct  and  com- 
plete view  of  the  motives  by  which  the  mind 
of  the  other,  than  of  those  by  which  his  own 
mind,  is  governed. 

Many  a woman  has  in  this  way  had  a more 
correct  and  complete  acquaintance  with  the 
internal  causes  by  which  the  conduct  of  her 
husband  has  been  determined,  than  he  has 
had  liimself. 

The  cause  of  tliis  is  easily  pointed  out.  — 
By  interest,  a man  is  continually  prompted 
to  make  himself  as  correctly  and  completely 
acquainted  as  possible  witli  the  springs  of 
action  by  which  the  minds  of  those  are  de- 
termined, on  whom  he  is  more  or  h ss  de- 
pendent for  the  comfort  of  his  life. 

But  by  interest,  he  is  at  the  same  time 
diverted  from  any  close  examination  into  the 
springs  by  which  his  own  conduct  is  deter- 
mined. 

From  such  knowledge  he  has  not,  in  any 
ordinary  shape,  anything  to  gain,  — be  finds 
not  in  it  any  source  of  enjoyment. 

In  any  such  knowledge  he  would  be  more 
likely  to  find  mortification  than  satisfaction. 
The  purely  social  motives,  the  semi-social 
motives,  and,  in  the  case  of  the  dissocial  mo- 
tives, such  of  them  as  have  their  source  in  an 
impulse  given  by  the  purely  social  or  by  the 
semi-social  motives,* — these  are  the  motives, 
the  prevalence  of  which  he  finds  mentioned 
as  matter  of  praise  in  the  instance  of  other 
men  : it  is  by  the  supposed  prevalence  of 
these  amiable  motives,  that  he  finds  reputa- 
tion raised,  and  that  respect  and  good-will  in 
which  every  man  is  obliged  to  look  firr  so 
large  a portion  of  the  comfort  of  his  life. 

In  these  same  amiable  and  desirable  en- 
dowments he  finds  the  minds  of  other  men 
actually  abounding  and  overflowing : abound- 
ing during  their  lifetime  by  the  testimony 
of  their  friends,  and  after  their  departure  by 
the  recorded  testimony  enregistered  in  some 
monthly  magazine,  with  the  acclamation  of 
their  friends,  and  with  scarce  a dissenting 
voice  from  among  their  enemies. 

But  the  more  closely  he  looks  into  the  me- 
chanism of  his  owm  mind,  the  less  of  the  mass 
of  effects  produced  he  finds  referable  to  any 
of  those  amiable  and  delightful  causes;  he 
finds  nothing,  therefore,  to  attract  him  to- 
wards this  study  — he  finds  much  to  repel 
him  from  it. 

Praise  and  self-satisfaction  on  the  score  of 
moral  worth,  being  accordingly  hopeless,  it  is 
in  intellectual  that  he  will  seek  for  it.  “ All 
men  who  are  actuated  by  regard  for  any- 
thing but  self,  are  fools ; those  only  whose 
regard  is  confined  to  self,  are  wise.  I am  of 
the  number  of  the  wise.” 


• See  Introduction  to  Morals  and  Legisla- 
Hon  in  \'ol.  I. 
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Perhaps  he  is  a man  with  whom  a large 
proportion  of  the  self-regarding  motives  may 
lie  mixed  up  with  a slight  tincture  of  the  so- 
cial motives  operating  upon  the  private  scale. 
What  in  this  case  wall  he  do?  In  investi- 
gating the  source  of  a given  action,  he  will  in 
the  first  instance  set  it  down,  the  W'hole  of  it, 
to  the  account  of  the  amiable  and  conciliatory 
— in  a word,  the  social  motives.  This,  in  the 
study  of  his  own  mental  physiology,  will  al- 
W'ixys  be  his  first  step,  and  this  will  commonly 
be  his  last.  Why  should  he  look  further  ? — . 
why  take  in  hand  the  probe  ? — why  undeceive 
himself,  and  substitute  a wdiole  truth  that 
would  mortify  him,  fo’’  a half  truth  that  flat- 
ters him? 

The  greater  the  share  which  the  motives 
of  the  social  class  have  in  the  production  of 
the  g'..iieral  tenour  of  a man’s  conduct,  the 
less  irksome,  it  seems  evident,  this  sort  of 
psychological  self-anatomy  will  be.  The  first 
/iew  is  pleasing;  and  the  more  virtuous  the 
man,  the  more  pleasing  is  that  study  which 
to  every  man  has  been  /'renounced  the  prope? 
one. 

But  the  less  irksome  any  pursuit  is,  thj 
greater,  if  the  state  of  faculties,  intellectual 
and  active,  permit,  will  be  a man’s  progress 
in  it. 


CHAPTER  V. 

THIRD  CAUSE  — AUTHORITY-BEGOTTEN 
PREJUDICE, 

Prejudice  is  the  name  given  to  an  opinion 
of  any  sort,  on  any  subject,  when  considered 
as  having  been  embraced  without  sufficient 
examination  : it  is  a judgment,  which  being 
pronounced  before  evidence,  is  therefore  pro- 
nounced without  evidence. 

Now,  at  the  haz.ird  of  being  deceived,  and 
by  deception  led  into  a line  of  conduct  pre- 
judicial either  to  himself  or  to  some  one  to 
whom  it  would  rather  be  his  wish  to  do  ser- 
vice, what  is  it  that  coidd  lead  a man  to 
embrace  an  opinion  without  sufficient  exa- 
mination ? 

One  cause  is,  the  uneasiness  attendant  on 
the  labour  of  examination  : he  takes  the  opi- 
nion up  as  true,  to  save  the  labour  that  might 
be  necessary  to  enable  him  to  discern  the  fal- 
sity of  it. 

Of  the  propensity  to  take  not  only  facts 
but  opinions  upon  trust,  the  universality  is 
matter  of  universal  observation.  Pernicious 
as  it  is  in  some  of  its  applications,  it  has  its 
root  in  necessity,  in  the  weakness  of  the  hu- 
man mind.  In  the  instance  of  each  individual, 
the  quantity  of  opinion  which  it  is  possible 
for  him  to  give  acceptance  or  rejection  to, 
on  the  ground  of  examination  perlormed  by 
himself,  bears  but  a small  proportion  to  that 
in  which  such  judgment  as  he  passes  upon  it 
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jannot  have  any  firmer  or  other  ground  than 
ihat  which  is  composed  of  the  like  judgment 
pronounced  by  some  other  individual  or  ag- 
gregate of  individuals  : the  cases  in  which  it 
is  possible  for  liis  opinion  to  be  home-made, 
bear  but  a small  proportion  to  the  cases  in 
which,  if  any  opinion  at  all  be  entertained  by 
him,  that  opinion  must  necessarily  have  been 
imported. 

But  in  the  case  of  the  public  man,  this 
necessity  forms  no  justification  cither  for  the 
utterance  or  for  the  acceptance  of  such  argu- 
ments of  base  alloy,  as  those  which  are  re- 
presented  under  the  name  of  fallacies. 

These  fallacies  are  not  less  the  offspring  of 
sinister  interest,  because  the  force  of  autho- 
rity is  more  or  less  concerned.  Where  autho- 
rity has  a share  in  the  production  of  them, 
there  are  two  distinguishable  ways  in  which 
sinister  interest  may  also  have  its  share. 

A fallacy  which,  in  the  mouth  of  A,  had 
its  root  immediately  in  interest — in  self- 
conscious  sinister  interest  — receiving  utter- 
ance from  bis  pen  or  his  lips,  obtains,  upon 
the  credit  of  his  authority,  credence  among 
acceptors  in  any  multitude.  Having  thus 
rooted  itself  in  the  minds  of  men,  it  becomes 
constitutive  of  a mass  of  authority,  under  I'a- 
vour  of  which,  such  fallacies  as  appear  con- 
ducive to  the  planting  or  rooting  in  the  minds 
of  men  in  general,  the  erroneous  notion  in 
question,  obtain,  at  the  hands  of  other  men, 
utterance  and  acceptance. 

2.  Having  received  the  prejudice  at  the 
hands  of  authority  — viz.  of  the  opinion  of 
those  whose  adherence  to  it  was  produced 
immediately  or  mediately  by  the  operation  of 
sinister  intere.st,  — sinister  interest  operating 
on  the  mind  of  the  utterer  or  acceptor  of  the 
fallacy  in  question,  prompts  him  to  bestow  on 
it,  in  the  character  of  a rational  argument, 
a degree  of  attention  exceeding  that  which 
could  otherwise  have  been  bestowed  on  it ; 
he  fixes,  accordingly,  his  attention  oti  all  con- 
siderations, the  tendency  of  which  is  to  |>ro- 
cure  for  it  utterance  or  acceptance,  and  keeps 
at  a distance  all  considerations  by  which  the 
contrary  tendency  is  threatened. 

CHAPTER  VI. 

FOt'KTII  C.\USE — SELF-DEFENCE  AGAINST 
COUNTEU-r.'iLLACIES. 

The  opposers  of  a pertucious  measure  may 
be  sometimes  driven  to  employ  fallacies,  from 
their  supposed  utility  as  an  answer  to  counter- 
fallacies. 

“ Such  is  the  nature  of  men,”  they  may 
say,  “ that  these  arguments,  weak  and  incon- 
clusive as  they  are,  are  those  which  on  the 
bulk  of  the  people  (u[)on  whom  ultimately 
everything  depends)  make  the  strongest  and 
most  effectual  impression : the  measure  is  a 


most  mischievous  one;  — it  were  a crime  on 
our  parts  to  leave  unemployed  any  means  not 
criminal,  that  promise  to  be  contributory  to 
its  defeat.  It  is  the  weakness  of  the  public 
mind,  not  the  weakness  of  our  cause,  that 
compels  us  to  employ  such  engines  in  the  de- 
fence of  it.” 

This  defence  might  indeed  be  satisfactory, 
tvhere  the  fallacies  in  question  are  employed 
— not  as  substilutes,  but  only  as  supplements 
to  relevant  and  direct  arguments. 

But  if  employed  as  siip|)lements,  to  prove 
their  being  employed  in  that  character,  and 
in  that  character  only,  and  that  the  use  thus 
made  of  them  is  not  inconsistent  with  since- 
rity, two  conditions  seem  requisite  : 

1.  That  arguments  of  the  direct  and  rele- 
vant kind  be  placed  in  the  front  of  the  battle, 
declared  to  be  the  main  arguments,  the  argu- 
ments and  considerations  by  which  the  oppo- 
sition or  support  to  the  proposed  measure  was 
produced ; 

2.  That  on  the  occasion  of  employing  the 
fallacies  in  question,  an  acknowledgment 
should  be  made  of  their  true  charactei-,  of  their 
intrinsic  w'eakness,  and  of  the  considerations 
which,  as  above,  seemed  to  impose  on  the 
individual  in  question  the  obligation  of  em- 
|)loying  them,  and  of  the  regret  with  which 
the  consciousness  of  such  an  obligation  was 
accompanied. 

If,  even  when  employed  in  opposition  to  a 
measure  really  pernicious,  these  warnings  are 
omitted  to  be  annexed  to  them,  the  omi.ssion 
affords  but  too  strong  a presumption  of  gene- 
ral insincerity.  On  the  occasion  in  question, 
a man  would  have  nothing  to  fear  from  any 
avowal  made  of  their  true  character.  Yet  he 
omits  to  make  this  avowal.  Why?  Because 
he  foresees  that,  on  some  other  occasion  or 
occasions,  arguments  of  this  cla.ss  will  consti- 
tute his  sole  reliance. 

The  more  closely  the  above  considerations 
are  adverted  to,  the  stronger  is  the  [troof 
which  the  use  of  such  arguments,  without 
such  warnings,  will  be  seen  to  afford  of  im- 
probity or  imbecility,  or  a mixture  of  the  two, 
on  the  part  of  him  hy  whom  they  ttre  ent- 
plo3'ed  : of  imbecility  of  mind,  if  the  weak- 
ness of  such  iirguments  has  really  failed  of 
becoming  visible  to  him  ; of  iiiiprobity,  if, 
conscious  of  their  weakness,  and  of  their  ten- 
dency to  debilitate  and  pervert  the  faculties, 
intellectual  and  moral,  of  such  persons  as  arc 
swayed  hy  them,  he  gives  currency  to  them 
unaccompanied  by  such  warning. 

Is  it  of  the  one  or  of  the  other  species  of 
imperfection,  or  of  a mixture  of  both,  that 
such  deceptions  argumentation  is  evidciilifiry  ? 
On  this  occasion,  as  on  others,  the  answer  is 
not  easy  ; nor,  fortunately,  is  it  material  to 
estimate  the  connexion  between  these  two 
divisions  of  the  mental  trame  : so  constantly 
and  so  materially  does  each  of  them  exert  an 
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influenre  on  the  other,  that  it  is  diOicult  for 
either  to  suffer,  but  the  other  must  sutTer  more 
or  less  along  with  it.  On  many  a well-meaning 
man  this  base  and  spurious  metal  has  no  doubt 
passed  for  sterling;  but  if  you  see  it  burnished, 
and  held  up  in  triumph  by  the  hands  of  a man 
of  strong  as  well  as  l>rilliant  talents — by  a 
very  Master  of  the  Mint — set  him  down,  with- 
out fear  of  injuring  him,  upon  tlic  list  of  those 
who  deceive,  without  having  any  such  excuse 
to  plead  as  that  of  having  been  ibmeived. 

CHAPTER  VII. 

USE  OF  THESE  FALLACIES  TO  THE  UTTERERS 
AND  ACCEPTORS  OF  THEM. 

Being  all  of  them  to  such  a degree  replete 
with  absurdity — -many  of  them  upon  the  face 
of  them  composed  of  nothing  else  — a ques- 
tion that  naturally  presents  itself  is,  how'  it 
has  Iiappened  that  they  have  acquired  so  ex- 
tensive a currency? — how  it  is  that  so  much 
use  has  been  made,  and  continues  to  be  made, 
of  them  ? 

Is  it  credible  (it  may  be  asked,)  that,  to 
those  by  whom  they  are  employed,  the  inanity 
and  absurdity  of  them  should  not  be  fully 
manifest  ? — is  it  credible,  that  on  such  grounds 
political  measures  should  proceed  ? 

No,  it  is  not  credible : to  the  very  person 
by  whom  the  fallacy  is  presented  in  the  cha- 
racter of  a reason  — of  a reason  on  the  consi- 
deration of  which  his  opinion  has  been  formed, 
and  on  the  strength  of  which  his  conduct  is 
grounded  — it  has  presented  itsedf  in  its  ge- 
nuine colours. 

But  in  all  assemblies  in  which  shares  in 
power  are  exercised  by  votes,  there  are  two 
descriptions  of  persons  whose  convenience  re- 
quires to  be  consulted  — the  speakers  and  the 
bearers. 

To  the  convenience  of  persons  in  both  these 
situations,  the  class  of  arguments  here  in  ques- 
tion are  in  an  eminent  degree  favourable  : — 

As  to  the  situation  of  the  speaker : — 
the  more  numerous  and  efficient  the  titles 
to  respect  which  his  argument  enables  him  to 
produce,  the  more  convenient  and  agreeable 
is  that  situation  made  to  him.  Probity  in  the 
shape  of  independence  — superiority  in  the 
article  of  wisdom  — superiority  in  the  scale 
of  rank  : of  all  these  qualities,  the  reputation 
is  matter  of  convenience  to  a man ; and  of 
all  these  qualities,  the  reputation  is  by  these 
arguments  promised  to  be  made  secure. 

1.  As  to  independence;. — wdien  a man 
stands  up  to  speak  for  the  purpose  of  recon- 
ciling men  to  the  vote  he  purposes  to  give, 
or  for  the  purpose  of  giving  to  the  side  which 
he  espouses  whatsoever  weight  is  regarded 
by  him  as  attached  to  his  authority,  — the  na- 
ture of  the  purpose  imposes  on  him  a sort  ot 
necessity  of  finding  something  in  the  shape 
of  a reason  to  accompany  and  recommend  it. 


Though  in  fact  directed  and  governed  by 
some  other  will  behind  the  curtain,  and  by 
the  interest  by  which  that  other  will  is  go- 
verned, decency  is  understood  to  require,  that 
it  is  from  his  own  understanding,  not  from 
the  will  of  any  other  person,  that  his  own 
will  should  be  understood  to  have  received 
its  direction. 

But  it  is  not  by  the  matter  of  punishment 
or  the  matter  of  reward — it  is  not  by /ears 
or  hopes  — it  is  not  by  threats  or  promises — . 
it  is  by  something  of  the  nature,  or  in  the 
shape  at  least  of  a reason,  that  understanding 
is  governed  and  determined.  To  show,  then, 
that  it  is  by  the  determination  of  his  own 
judgment  that  his  conduct  is  determined,  it 
is  deemed  advisable  to  produce  some  obser- 
vation or  other  in  the  character  of  the  deter- 
minate reason,  from  which,  on  the  occasion 
in  question,  his  judgment,  and  thence  his 
will,  and  active  faculty,  have  received  their 
direction. 

The  argument  is  accordingly  produced, 
and  by  this  exliibition  the  independent  cha- 
racter of  his  mind  is  established  by  irrefra- 
gable evidence. 

To  this  purpose,  every  article  in  the  pre- 
ceding catalogue  may  with  more  or  less  effect 
be  made  to  serve,  according  to  the  nature  of 
the  case. 

2.  Next  as  to  superiority  in  the  scale  of 
wisdom: — on  running  over  the  list,  different 
articles  will  be  seen  to  present  in  this  respect 
different  degrees  of  convenience. 

Some  of  them  will  be  seen  scarcely  putting 
in  any  special  title  to  this  praise. 

In  others,  while  the  reputation  of  prudence 
is  secured,  yet  it  is  that  sort  of  prudence, 
which  by  the  timidity  attached  to  it  is  ren- 
dered somewhat  the  less  acceptable  to  an 
erect  and  commanding  mind. 

To  this  class  may  be  referred  the  argu- 
ments ad  metum  and  ad  verecundiam,  — the 
hydrophobia  of  innovation,  and  argument  of 
the  ghost-seer,  whose  nervous  system  is  ke{)t 
in  a state  of  constant  agitation  by  the  phan- 
tom of  .Jacobinism  dancing  before  his  eyes, 
— the  idolater,  w'ho  beholding  in  ancestry, 
in  authority,  in  allegorical  personages  of  va- 
rious sorts  and  sizes,  in  precedents  of  all  sorts, 
in  great  characters  dead  and  living,  placed 
in  high  situations,  so  many  tyrants  to  whose 
will,  real  or  supposed,  blind  obsequiousness 
at  the  hands  of  the  vulgar  of  all  classes,  may 
by  apt  ceremonies  and  gesticulation  be  se- 
cured, makes  himself  the  first  prostration,  in 
the  hope  and  confidence  of  finding  it  followed 
by  much  and  still  more  devout  prostration, 
on  the  part  of  the  crew  of  inferior  idolators, 
in  whose  breasts  the  required  obsequiousness 
has  been  implanted  by  long  practice. 

Other  arguments,  apin,  there  are,  in  and 
for  the  delivery  of  which  the  wisdom  of  the 
orator  places  itself  upon  higher  ground.  His 
acuteness  has  penetrated  to  the  very  bottom 
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of  the  subject  — his  comprehenMon  has  em- 
braced the  whole  mass  of  it — his  adroitness 
has  stripped  the  obnoxious  proposal  of  the 
delusive  colouring  by  which  it  had  reconi- 
mended  itself  to  the  eye  of  ignorance  : he  pro- 
noiiiices  it  speculative,  theoretical,  romantic, 
visionary  : it  may  be  good  in  theory,  but  it 
would  be  bad  in  practice  ; it  is  too  good  to 
he  practicable:  the  goodness  which  glitters 
on  the  outside  is  sufficient  proof,  is  evidence, 
and  that  conclusive,  of  the  worthlessness  that 
is  within:  its  appaient  facility  sulhees  to  prove 
it  to  be  impracticable.  The  confidence  of  the 
tone  in  which  the  decision  is  conveyed,  is  at 
once  the  fruit  and  the  sufficient  evidence,  of 
the  complete  command  which  the  glance  of 
the  moment  sufficed  to  give  him  of  the  su’  ject 
in  all  its  bearings  and  depem  encies.  By  the 
experience  which  his  situation  has  led  him  to 
acquire,  and  the  use  which  his  judgment 
has  enabled  him  to  make  of  that  experience, 
he  catches  up  at  a single  glance  those  features 
which  suffice  to  indicate  the  class  to  which 
the  obnoxious  proposal  Irelongs. 

3.  By  the  same  decision,  delivered  in  the 
same  tone,  superiority  of  rank  is  not  le.<s  strik- 
ingly d splayed,  than  superiority  of  talent.  It 
is  no  new  observation  how  much  the  persua- 
«ion,  or  at  least  the  expression  given  to  it,  is 
Btrengthened  by  the  altitude  of  the  rank  as 
constituted  or  accompanied  by  the  fullness 
of  the  purse. 

The  labour  of  the  brain,  no  less  than  that 
of  the  hand,  is  a species  of  drudgery  which 
the  man  of  elevated  station  sees  the  propriety 
and  facility  of  turning  over  to  the  base-born 
crowd  below  — to  the  set  of  plodders  whom 
he  condescends  upon  occasion  to  honour  with 
his  conversation  and  his  countenance.  By  his 
rank  and  opulence  he  is  enabled  in  this,  as  in 
other  ways,  to  pick  and  choose  what  is  most 
congenial  to  his  taste.  By  the  royal  hand  of 
Frederic,  philosophers  and  oranges  were  sub- 
jected to  the  same  treatment,  and  put  to  the 
•iiine  use.  The  sweets,  the  elaboration  of 
which  hail  been  the  work  of  years,  were  eli- 
cited in  a few  moments  by  the  pressure  of  an 
expert  hand. 

The  praise  of  the  receiver  of  wisdom  is 
alw’ays  inferior  to  that  of  the  utterer  ; but 
neither  is  the  receiver,  so  he  but  make  due 
profit  of  what  he  receives,  without  his  praise. 

The  advantage  he  acquires  from  these  ar- 
guments. is that  of  being  enabled  to  give 

the  reason  of  the  faith  that  is,  or  is  supposed 
to  be,  in  him. 

In  some  circumstances,  in  which  silence 
will  not  serve  a man,  it  will,  ami  to  a eer- 
taiiify,  l)e  construed  into  a confession  of  selt- 
convicting  consciousness  ; — consciousness 
that  what  he  <!oes  is  wrong  and  imU  feiisilile, 
— that  what  he  gives  men  to  understand  to 
be  hi.s  opinion,  is  not  really  his  opinion,  — 
that  of  the  supposed  facts,  which  he  has  been 
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asserting  to  form  an  apparent  foundation  for 
his  supposed  opinion,  the  existence  is  not 
true. 

By  a persuasion  to  any  such  effect,  on  the 
part  of  those  with  whom  he  has  to  do,  his 
credit,  his  reputation,  would  be  effectually 
destroyed. 

Something,  therefore,  must  he  said,  of 
which  it  m:iy  be  supposed  that,  how  little 
soever  may  he  the  weight  properly  belonging 
to  it,  it  may  have  operated  on  his  mind  in  the 
character  of  a reason.  By  tl.is  means  his  re- 
putation for  wisdom  is  all  that  is  exposed  to 
suffer;  — his  reputation  for  probity  is  saved. 

Thus,  in  the  case  of  this  sort  of  base  argu- 
ment, as  sometimes  in  the  case  of  bad  mom  y, 
each  man  passes  it  off  upon  his  neighhonr,  not 
as  being  unconscious  of  its  wortlilessness  — 
not  so  much  as  ex[)ecting  his  neighbour  to  be 
really  insensible  of  its  wortlilessness — but  in 
the  hope  and  expectation  that  the  neighbour, 
though  not  insensible  of  its  worthlessness, 
may  yet  not  find  himself  altogether  debarred 
from  the  supposition,  tliat  to  the  utterer  of 
the  base  argument,  the  badness  i f it  may  pos. 
sibly  not  have  been  clearly  understood. 

But  the  more  generally  current  in  ihe  cha 
racter  of  an  argument  any  sm  ti  absurd  notion 
is,  the  greater  is  the  apparent  probability  of 
its  being  really  entertained : for  there  is  no 
notion,  actual  or  imaginable,  that  a man  can- 
not he  brought  to  entertain,  if  he  lie  but  sa- 
tisfied of  its  being  generally  or  exteusivey' 
entertained  by  others. 

CHAPTER  VIII. 

FARTICULAR  DE.MAND  FOR  FALLACIES  CNDEW 
THE  ENGLISH  CONSTITUTION. 

Two  considerations  will  suffice  to  render  it 
apparent  that,  under  the  British  Constitu- 
tion. there  cannot  but  e.xist,  on  the  one  hand, 
such  ademand  for  fallacies — and,  on  the  other 
hand,  «uch  a su()[)ly  of  them,  as,  for  copious- 
ness and  variet)  taken  together,  cannot  be 
to  be  matched  elsewhere. 

1.  In  the  first  place,  a thing  necessary  to 
the  existence  of  the  demand  is,  disc.ission  to 
a certain  degree  free. 

Where  tliere  are  no  such  institutions  as  a 
popular  assembly  taking  an  efficient  part  in 
the  government,  and  publishing  or  suffering 
to  be  published  accounts  of  its  debates,  — 
nor  yet  any  free  discussion  thiougli  the  me- 
dium of  the  press,  — there  is,  consequently, 
no  demand  for  fall  cies.  ha'la  y is  fraud,  and 
fraud  is  useless  when  everything  may  be  done 
by  force. 

The  only  case  which  can  enter  into  com 
parison  with  the  English  guvcrnuient,  is  that 
of  the  Anglo-American  United  Stales. 

There,  on  the  side  of  the  out~,  the  de- 
mand for  fallacies  stands,  without  any  dilfe- 
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rcncc  worth  noticing,  on  a footing  similar  to 
that  on  which  it  stands  under  the  English 
constitution. 

But  the  side  of  the  oiifs  is  that  side  on 
which  the  demand  for  fallacies  is  hy  much 
the  least  urgent  and  abundant. 

On  the  side  of  the  i/is,  the  demand  for  fal- 
lacies depends  upon  the  aggregate  mass  of 
abuse:  its  magnitude  and  urgency  depend 
upon  the  magnitude  of  that  mass,  and  its  va- 
riety upon  the  variety  of  the  shapes  in  which 
abuse  has  manifested  itself. 

On  crossing  the  water,  fortune  gave  to 
British  America,  the  relief  that  policy  gave 
to  the  fox ; of  the  vermin  by  which  she  had 
been  tormented,  a part  were  left  behind. 

No  deaf  auditors  of  the  Exchequer, — no 
blind  .surveyors  of  melting  irons,  — no  non- 
registering  registrars  of  the  Admiralty  court, 
or  of  any  other  judicatory,  — no  tellers,  by 
whom  no  money  is  told,  but  that  which  is 
received  into  their  own  pockets,  — no  judge 
acting  a.s  clerk  under  himself, — no  judge 
pocketing  £7000  a-ycar  for  useless  work,  for 
which  men  are  forced  to  address  his  clerks,  — 
no  judge,  who  in  the  character  of  judge  over 
himself  sits  in  one  place  to  protect,  by  storms 
of  fallacy  and  fury,  tbe  extortions  and  op- 
pressions habitually  committed  in  another, — 
no  tithe-gatherers  exacting  immense  retribu- 
tion for  minute  or  never-rendered  service. 

With  respect  to  the  whole  class  of  fallacies 
built  upon  authority,  — precedent,  wisdom 
of  ancestors,  dread  of  innovation,  immutable 
laws,  and  many  others,  occasioned  by  ancient 
ignorance  and  ancient  abuses  — what  readers 
soever  there  may  be,  by  whom  what  is  to  be 
found  under  those  several  heads  has  been 
perused,  to  them  it  will  readily  occur,  that  in 
the  American  Congress  the  use  made  of  these 
fallacies  is  not  likely  to  be  so  copious  as  in 
that  august  assembly,  which,  as  the  only  de- 
nomination it  can  with  propriety  be  called 
by,  has  been  pleased  to  give  itself  that  of 
the  Imperial  Parliament  of  Great  Britain 
and  Ireland. 


CHAPTER  IX. 

THE  DEMAND  FOR  POLITICAL  FALLACIES:  — 
HOW  CREATED  BY  THE  STATE  OF  INTE- 
RESTS. 

In  order  to  have  a clear  view  of  the  object 
to  which  political  falhacies  will  in  the  great- 
est number  of  instances  be  found  to  be  di- 
rected, it  will  be  necessary  to  advert  to  the 
state  in  which,  with  an  exception  compara- 
tively inconsiderable,  the  business  of  govern- 
ment ever  has  been,  and  still  continues  to  be, 
in  every  country  upon  earth;  and  for  this 
purpose  must  here  be  brought  to  view  a few 
positions,  the  proof  of  vyhich,  if  they  require 
any,  would  require  too  large  a quantity  of 
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matter  for  this  place — positions  which,  if  not 
immediately  assented  to,  will  at  any  rate,  even 
by  those  whom  they  find  most  adverse,  be  al- 
lowed to  possess  the  highest  claim  to  atten- 
tion and  examination : 

1.  Tbe  end  or  object  in  view,  to  which 
every  political  measure,  whether  established 
or  proposed,  ought  according  to  the  extent  of 
it  to  be  directed,  is  the  greatest  happiness  of 
the  greatest  number  of  persons  interested  in 
it,  and  that  for  the  greatest  length  of  time. 

2.  Unless  the  Lhiited  States  of  North  Ame- 
rica be  virtually  an  exception,  in  every  known 
state  the  ha[>piness  of  the  many  has  been  at 
tbe  absol  utc  disposal  cither  of  the  one  or  of  the 
comparatively  few. 

3.  In  every  human  breast  — rare  and  short- 
lived ebullitions,  the  result  of  some  extra- 
ordinary strong  stimulus  or  incitement  except- 
ed— self-regarding  interest  is  predominant 
over  social  interest:  each  person’s  own  indi- 
vidual interest,  over  the  interests  of  all  other 
persons  taken  together. 

4.  In  the  few  instances,  if  any,  in  which, 
throughout  the  whole  tenor  or  the  general 
tenor  of  his  life,  a person  sacrifices  his  own 
individual  interest  to  that  of  any  other  per- 
son or  persons,  such  person  or  person.s  will 
be  a person  or  persons  with  whom  he  is  con- 
nected by  some  domestic  or  other  private  and 
narrow  tie  of  sympathy;  not  the  whole  num- 
ber, or  the  majority  of  the  whole  number,  of 
the  individuals  of  which  the  political  commu- 
nity to  which  he  belongs  is  composed. 

5.  If  in  any  political  community  there  be 
any  individuals  by  whom,  for  a constancy,  the 
interests  of  all  the  other  members  put  toge- 
ther are  preferred  to  the  interest  composed 
of  their  own  individual  interest,  and  that  of 
the  few  persons  particularly  connected  with 
tbem^  these  public-spirited  individuals  will  be 
so  few,  and  at  the  same  time  so  impossible 
to  distinguish  from  the  rest,  that  to  every 
practical  purpose  they  may,  without  any  prac- 
tical error,  be  laid  out  of  the  account. 

6.  In  this  general  predominance  of  self- 
regarding  over  social  interest,  when  atten- 
tively considered,  there  will  not  be  found 
any  just  subject  of  regret,  any  more  than  of 
contestation ; for  it  will  be  found,  that  but 
for  this  predominance,  no  such  species  as  that 
which  we  belong  to  could  have  existence : 
and  that,  supposing  it,  if  possible,  done  away, 
insomuch  that  all  persons,  or  most  persons, 
should  find  respectively,  some  one  or  more 
persons,  whose  interest  was  respectively, 
through  the  whole  of  life,  dearer  to  them, 
and  as  such  more  anxiously  and  constantly 
watched  over  than  their  own,  the  whole  spe- 
cies would  necessarily,  within  a very  short 
space  of  time,  become  extinct. 

7.  If  this  be  true,  it  follows,  by  the  un- 
changeable constitution  of  human  nature,  that 
in  every  political  community,  by  the  hands  by 
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which  the  supreme  power  over  all  the  other 
members  of  the  community  is  shared,  the  in- 
terest of  the  many  over  whom  the  power  is 
exercised,  will  on  every  occasion,  in  case  of 
competition,  be  in  act  or  in  endeavour  sacri- 
ficed to  the  particular  interest  of  those  by 
whom  the  power  is  exercised. 

8.  But  every  arrangement  by  which  the 
interest  of  the  many  is  sacrificed  to  that  of 
the  few,  may  with  iintjuestionable  propriety, 
if  the  above  position  be  admitted,  and  to 
the  extent  of  the  sacrifice,  be  termed  a bad 
arrangement ; indeed , the  only  sort  of  bao 
arrangement — those  excepted,  by  which  the 
interest  of  both  parties  is  sacrificed. 

9.  A bad  arrangement,  considered  as  already 
established  and  in  existence,  is,  or  may  be 
termed,  an  abuse. 

10.  in  so  far  as  any  competition  is  seen, 
or  supposetl  to  have  place,  the  interests  of 
the  subject  many  being  on  every  occasion,  as 
above,  in  act  or  in  endeavour  constantly  sa- 
crificed by  the  ruling  few  to  their  own  parti- 
cular interests,— hence,  with  the  ruling  few, 
a constant  object  of  study  and  endeavour  is 
the  preservation  and  extension  of  the  mass  of 
abuse : at  any  rate,  such  is  the  constant  pro- 
pensity. 

<1.  In  the  mass  of  abuse,  which,  because  it 
t io  constantly  their  interest,  it  is  constantly 
lueir  endeavour  to  preserve,  is  included  not 
only  that  portion  from  which  they  derive  a 
direct  and  assignable  profit,  but  also  that  por- 
tion from  which  they  do  not  derive  any  such 
profit.  For  the  mischievousness  of  that  from 
which  they  do  not  derive  any  such  direct  and  j 
particular  profit,  cannot  be  exposed  but  by 
facts  and  observations,  which,  if  pursued, 
would  be  found  to  apply  also  to  that  portion 
from  which  they  do  derive  direct  and  parti- 
cular profit.  Thus  it  is,  that  in  every  com- 
munity, all  men  in  power — or,  in  one  word, 
the  ms — are,  by  self-regarding  interest,  con- 
stantly engaged  in  the  maintenance  i.f  abuse 
in  every  shape  in  which  they  find  it  esta- 
blished. 

12.  But  whatsoever  the  ins  have  in  pos- 
session, the  outs  have  in  expectancy.  Thus 
far,  therefore,  there  is  no  distinction  between 
the  sinister  interests  of  the  ins  and  those  of 
the  outs,  nor,  consequently,  in  the  fallacies 
by  which  they  respectively  eniploy  their  en- 
deavours in  the  support  of  their  respective 
sinister  interests. 

13.  Thus  far  the  interests  of  the  outs  co- 
Jicide  with  the  interest  of  the  ins.  But  there 
are  other  points  in  which  their  interests  are 
opposite.  For  procuring  for  themselves  the 
situations  and  mass  of  advantages  possessed 
oy  the  ins,  the  outs  have  one,  and  but  one, 
mode  of  proceeding.  This  is  the  raising  their 
own  place  in  the  scale  of  political  reputation, 
$8  compared  with  that  of  the  ins.  For  effect- 
ing this  ascendency,  they  have  accordingly 
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two  corresponaent  modes:  the  raising  their 
own,  and  the  depreciating  that  of  their  suc- 
cessful rivals. 

14  In  addition  to  that  particular  and  si, 
nister  interest  which  belongs  to  them  in  iheir 
quality  of  ruling  members,  these  rivals  have 
their  share  in  the  universal  interest  which 
belongs  to  them  iu  their  quality  of  members 
of  the  community  at  large.  In  this  quality, 
they  are  sometimes  occupied  in  such  mea- 
sures as  in  their  eyes  are  necessary  for  the 

maintenance  of  the  universal  interest for 

the  preservation  of  that  portion  of  the  univer- 
sal happiness  of  which  their  regard  for  their 
own  interests  does  not  seem  to  require  the 
sacrifice : for  the  preservation,  and  also  for 
the  increase  of  it ; for  by  every  increase  given 
to  it  they  derive  advantage  to  themselves,  not 
only  in  that  character  which  is  common  to 
them  with  all  the  other  members  of  the  com- 
munity, but,  in  the  shape  of  reputation,  in 
that  character  of  ruling  members  which  is 
peculiar  to  themselves. 

15.  But  in  whatsoever  shape  the  ins  de- 
rive reputation  to  themselves,  and  thus  raise 
themselves  to  a higher  level  in  the  scale  of 
comparative  reputation,  it  is  the  interest  of 
the  outs,  as  such,  not  only  to  prevent  them 
from  obtaining  this  rise,  but  if  possible,  and 
as  far  as  possible,  to  cause  their  reputalinn  to 
sink.  Hence,  on  tlie  piirt  of  the  outs  there 
exists  a constant  tendency  to  op[)ose  ad  good 
arrangements  proposed  by  the  ins.  rim,  ge- 
nerally speaking,  the  better  an  arrangement 
really  is,  the  better  it  will  generally  be  thought 
to  be;  and  the  better  it  is  thought  to  be,  the 
higher  will  the  reputation  of  its  supporters 
be  raised  by  it.  In  so  far,  therefore,  as  it  is  in 
their  power,  the  better  a new  arrangement 
proposed  by  the  ins  is,  the  stronger  is  the  in- 
terest. by  which  the  outs  arc  incited  to  oppose 
it.  But  the  more  obviously  and  indisputably 
good  it  is  when  considered  in  itself,  the  tnore 
incapable  it  is  of  being  successfully  opposed 
in  the  way  of  argument  otherwise  than  by 
fallacies ; and  iKiice,  in  the  aggregate  mass  of 
political  fallacies,  may  be  seen  the  character 
and  general  description  of  that  portion  of  it 
which  is  employed  chiefly  by  the  outs. 

16.  In  respect  and  to  the  extent  of  their 
share  in  the  universal  interest,  an  arrange- 
ment which  is  beneficial  to  that  interest  will 
be  beneficial  to  themselves : and  thus,  sup-' 
posing  it  successful,  the  opposition  made  by 
them  to  the  arrangement  would  be  prejudicial 
to  themselves.  On  the  supposition,  there- 
fore, of  the  success  of  such  opposition,  they 
would  have  to  consider  which  in  their  eyes 
would  be  the  greater  advantage — their  share 
in  the  advantage  of  the  arrangement,  or  the 
advantage  promised  to  them  by  the  rise  of 
their  place  in  the  comparative  scale  of  repu- 
tation, by  the  elevation  given  to  themselves, 
and  the  depression  caused  to  their  adversaries. 
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Blit,  fjenerally  speaking,  in  a constitution 
such  as  tlie  English  in  its  present  state,  the 
chances  are  in  a prodigious  degree  against  the 
success  of  any  opposition  made  by  the  outs 
to  even  the  most  flagrantly  bad  measure  of 
the  ins ; much  more,  of  course,  to  a really 
good  one.  Hence  it  is,  t hat  when  the  arrange- 
ment is  in  itself  good,  if  with  any  prospect  of 
success  or  advantage,  any  of  the  fallacies  be- 
longing to  their  side  can  be  brought  up  against 
the  arrangement,  and  this  without  prejudice 
to  their  own  reputation,  — they  have  nothing 
to  stand  in  the  way  of  the  attempt. 

17.  In  respect  of  those  bad  arrangements 
which  by  their  sinister  interest  the  ins  stand 
engaged  to  promote,  and  in  the  promotion  of 
which  the  outs  have,  as  above,  a community 
of  interest,  — the  part  dictated  by  their  sinis- 
ter interest  is  a curious  and  delicate  one.  By 
success,  they  would  lessen  that  mass  of  sinister 
advantage  which,  being  that  of  their  antago- 
nists in  possession,  is  theirs  in  expectancy. 
They  have,  therefore,  their  option  to  make 
between  this  disadvantage  and  the  advantage 
attached  to  a correspondent  advance  in  the 
scale  of  comparative  reputation.  But,  their 
situation  securing  to  them  little  less  than  a 
certainty  of  tailure,  they  are,  therefore,  as  to 
this  matter,  pretty  well  at  their  ease.  At 
the  same  time,  seeing  that  whatsoever  dimi- 
nution trom  the  mass  of  abuse  they  were  to 
propose  in  the  situation  of  outs,  they  could 
not,  without  loss  of  reputation,  unless  for 
some  satisfactory  reason,  avoid  bringing  for- 
ward, or  at  least  supporting,  in  the  event  of 
their  changing  places  wiih  the  ins,  — hence 
it  is,  that  any  such  defalcation  which  they 
can  ill  general  jirevail  upon  themselves  to  jiro- 
pose,  will  in  general  be  either  spurious  and 
fallacious,  or  at  best  inadequate  : — inade- 
quate, — and  by  its  inailequacy,  and  the  vir- 
tual confession  involved  in  it,  giving  support 
and  confirmation  to  every  portion  of  kindred 
abuse  which  it  leaves  untouched. 


CHAPTER  X. 

DIFFERENT  PARTS  WHICH  MAY  BE  BORNE  IN 
BELA  1 ION  TO  FALLACIES. 

As  in  the  rase  of  bad  money,  so  in  the  case 
of  bad  arguments  : in  the  sort  and  degree  of 
currency  which  they  experience,  different 
persons  acting  so  many  different  parts  are 
distinguishable. 

Fabricator,  utterer,  acceptor,  these  are  the 
different  parts  acted  in  the  currency  given  to 
a bad  shilliiig : these  are  the  parts  acted  on 
the  occa.<ion  of  the  currency  given  to  a bad 
argil  meni. 

In  the  case  of  a bad  argument,  he  who  is 
fabricator  must  be  iitterei  likewise,  or  in 
general  it  would  not  make  its  appearance. 
But  for  one  fabricator  who  Is  an  utterer, 
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there  may  be  utterers  in  any  number,  no  one 
of  whom  was  fabricator. 

In  the  case  of  the  bad  argument,  as  in  the 
case  of  the  bad  shilling,  in  the  instance  of 
each  actor,  the  mind  is,  with  reference  to  the 
nature  and  tendency  of  the  transaction,  ca- 
pable of  bearing  different  aspects,  which,  for 
purposes  of  practical  importance,  it  becomes 
material  to  distinguish  : — 

).  Evil  consciousness  (in  the  language  of 
Roman  lawyers,  dolus ; in  the  language  of 
Roman,  and  thence  of  English  lawyers,  mala 
fdes:)  2.  Blameable  ignorance  or  inaltertion, 
say,  in  one  word.  Temerity,  (in  the  same  lan- 
guage sometimes  culpa,  somef  iines  temerilas ;) 
3.  Blameless  agency,  actus;  which,  notwith- 
standing any  mischief  that  may  have  been  the 
casual  result  of  it,  was  free  of  blame:-  by 
these  several  denominations  are  charaeterized 
so  many  liabitiides,  of  which,  with  relation  to 
any  peniieious  result,  the  miml  is  susceptible. 

In  the  case  of  the  argiiiuent,  as  in  the  case 
of  the  shilling,  where  the  mind  is  in  that 
state  in  which  the  charge  of  evil-conscious- 
ness may  with  propriety  be  made,  that  which 
the  man  is  conscious  of  is,  the  badness  of 
the  article  which  he  basin  hand. 

In  general,  it  is  in  the  case  of  \ he  fabrica~ 
/or  that  the  mind  is  least  apt  to  he  free  from 
the  imputation  of  evil-consciousness.  Be  it 
the  bad  shilling — he  it  the  bad  argument  — 
the  making  of  it  will  have  cost  more  or  les» 
troiilile  ; which  trouble,  gener  lly  speaking, 
ttie  fabricator  will  not  have  taken  but  in  the 
design  of  utterance,  and  in  the  expectation 
of  making,  by  means  of  such  utterance,  some 
advantage.  In  the  instance  ol  the  bad  shil- 
ling, it  is  certain  — in  the  instance  of  the  bad 
argument,  it  is  more  or  less  probable  (more 
probable  in  the  case  of  the  fabricator  than  in 
the  case  of  the  mere  utterer) — that  the  bad- 
ness of  it  was  known  and  understood.  It  i# 
certainly  possible  that  the  badness  of  the 
argiinient  may  never  have  been  perceived  by 
the  fabricator,  or  iliat  the  bad  argument  may 
have  been  framed  without  any  intention  of 
applying  it  to  bad  purposes,  lint  in  general, 
the  more  a man  is  expised  to  the  action  of 
sinister  interest,  the  more  rea>on  there  is  for 
charging  him  with  evil- consciousness,  sup- 
posing him  to  be  aware  of  tlie  action  of  the 
sinister  interest. 

How’ever  the  action  of  the  sinister  interest 
may  have  been  either  perceived  or  vvper~ 
ceived  — for  without  a certain  degree  ol  at- 
tention, a man  no  more  perceives  what  is 
passing  in  his  own.  than  what  is  passing  in 
other  minds  — the  book  that  lies  <ipen  before 
liiin,  tliougb  it  be  tlie  object  nearest  to  him, 
and  though  he  be  ever  so  much  in  the  habit 
of  reading,  may,  even  while  two  eye.s  are 
fixed  upon  it,  be  read  or  not  read,  according 
as  it  happens  that  circumstances  Lave,  or  have 
not,  called  his  attention  to  the  couteuts. 
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The  action  of  a sinister  interest  may  have 
been  immediate  or  un-immediute. 

Immediate  j it  may  have  been  perceived  or 
not  perceived  : nn-immediate  ; it  has,  almost 
to  a certainty,  been  unperceived. 

Sinister  ititerest  has  two  media  through 
which  it  usually  operates.  These  are  preju- 
dice and  authority ; and  hence,  we  have  for 
the  immediate  progeny  of  sinister  interest, 
interest-beyotten  prejudice  and  authority-be- 
gotten prejudice. 

In  what  case  soever  a bad  argument  has 
owed  its  fabrication  or  its  utterance  to  sinis- 
ter interest,  and  that  interest  is  not,  at  the 
time  of  fabrication  or  utterance,  perceived, 
it  has  for  its  immediate  parent  either  in-bred 
prejudice  or  authority. 

Uf  the  three  operations  thus  intimately 
connected — viz.  fabrication,  utterance,  and 
acceptance  — that  the  two  first  are  capable  of 
having  evil-consciousne>s  for  their  accompa- 
niment, is  obvious.  As  to  acceptance,  a dis- 
tinction must  be  made  before  an  answer  can 
be  given  to  the  question,  whether  it  is  ac- 
companied with  evil-consciousness. 

It  may  be  distinguished  into  interior  and 
exterior.  Where  the  o|)inion,  how  false  so- 
ever, is  really  believed  to  be  true  by  the 
person  to  whom  it  has  been  presented^  the 
acceptance  given  to  it  may  be  termed  inter- 
nal : where,  whether  by  discourse,  by  de- 
portment, or  other  tokens,  a belief  of  its 
having  experienced  an  internal  acceptance  at 
his  bands  is,  with  or  without  design  on  his 
part,  entertained  by  other  persons  ; in  so  far 
may  it  be  said  to  have  experienced  at  his 
hands  an  external  acceptance. 

In  the  natural  state  of  things,  both  these 
modes  of  acceptance  have  place  together; 
upon  the  internal,  the  external  mode  follows 
as  a natural  consequence.  Either  of  them  is, 
however,  capable  of  having  place  without 
the  other  : feeling  the  force  of  an  argument, 
I may  appear  as  if  1 had  not  felt  it ; not 
having  received  any  impiession  from  it,  I may 
appear  as  if  1 bad  received  an  impression  of 
greater  or  less  strength,  whichever  best  suits 
my  purpose. 

It  is  sufficiently  matiifest,  that  evil-con- 
sciousness cannot  bv;  the  accompatiiment  of 
intenial  acceptance  ; but  it  may  be  an  accom- 
paniment, and  actually  is  the  accompaniment 
of  external  acceptance,  as  often  as  the  exter- 
nal has  not  for  its  accompaniment  the  internal 
acceptance. 

Supposing  the  argument  such  that  the 
appellation  of  fallacy  is  justly  applicable  to 
it,  whatsoever  part  is  borne  in  relation  to  it 
— rviz.  fabrication,  utterance,  or  i.ceeptance  — 
may  with  propriety  be  ascribed  to  want  of 
probity  or  want  of  intelligence. 

Hitherto  the  distinction  appears  plain  and 
broad  enough  ; but  upon  a closer  inspection, 
a sort  of  a mixed,  or  a middle  state  between 


that  of  evil  - consciousness  and  that  of  pure 
temerity  — between  that  of  improbity  and 
that  of  imbecility — may  he  observed. 

This  is  where  the  persuasive  force  of  the 
argument  admits  of  different  degrees  — as 
when  an  argument,  which  operates  with  a 
certain  degree  of  force  oti  the  utferer’s  mind, 
is,  in  the  utterance  given  to  it,  represented  as 
acting  with  a degiee  of  force  to  any  amount 
more  considerable. 

Thus,  a man  who  considers  his  opinion  as 
invested  only  with  a certain  degree  of  pro- 
bability, may  speak  of  it  as  of  a matter  of 
absolute  cei  t-ainty.  The  persuasion  be  thus 
expresses  is  not  absolutely  false,  but  it  is  ex- 
aggerated ; and  this  exaggeration  is  a species 
of  falsehood. 

The  more  fi  equent  the  trumpeter  of  any 
fallacy  is  in  its  performance,  the  greater  the 
progress  which  his  mind  is  apt  to  make  from 
the  state  of  evil-consciousness  to  the  state 
of  temerity — from  the  state  of  improbity 
to  the  state  of  imbecility  ; that  is,  imbecility 
with  respect  to  the  subject-matter.  It  is  said 
of  gamblers,  that  they  begin  their  career  at 
dupes,  and  end  as  thieves : in  the  present 
case,  the  parties  begin  with  craft,  and  end 
with  delusion. 

A phenomenon,  the  existence  of  which 
seems  to  be  out  of  dispute,  is  that  of  a liar, 
by  whom  a lie  of  his  own  invention  has  so 
often  been  told  as  true,  that  at  length  it  has 
come  to  be  accepted  as  such  even  by  himself. 

But  if  such  is  the  '.‘ase  with  regard  to  a 
statement  comprised  of  words,  every  one  of 
which  finds  itself  in  manifest  contradiction  to 
some  determinate  truth,  it  may  be  imagined 
bow  much  more  easily,  and  consequently  how 
much  more  frequently,  it  may  < ome  to  be  the 
case,  in  regard  to  a statement  of  such  nicety 
and  delicacy,  as  that  of  the  strength  of  the 
impression  made  by  (his  or  that  instrument 
of  persuasion,  of  which  the  persuasive  force 
is  susceptible  of  innumerable  degrees,  no  one 
of  which  has  ever  yet  been  distinguished  from 
any  other,  by  any  externally  sensible  signs  or 
tokens,  in  the  form  of  discourse  or  otherwise. 

If  substitution  of  irrelevant  argnments  to 
relevant  ones  is  evidence  ot  a bad  cause,  and 
of  consciousness  of  the  badness  ot  that  bad 
cause,  much  more  is  the  substitution  of 
application  made  to  the  ui/l,  to  applications 
made  to  the  understandiny : — of  the  matter 
of  putiishment  or  reward,  to  the  matter  of 
argument. 

Arguments  addressed  to  the  understand- 
ing niay,  it  fallacious,  be  answeretl ; and  any 
mischief  they  had  a tendency  to  produce,  be 
prevented  by  counter-arguments  addressed 
to  the  understanding. 

Against  arguments  addressed  to  the  will, 
those  addressed  to  the  understanding  are  al- 
together without  effect,  and  the  mischief 
produced  by  them  is  without  remedy. 
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CHAPTER  XI. 

USES  OF  THE  PfiECEDING  EXPOSURE. 

'But  of  these  disquisitions  concerning  the 
state  and  character  of  the  mind  of  those  by 
whom  these  instruments  of  deception  are 
employed,  what,  it  may  be  asked,  is  the  prac- 
tical use  ? 

The  use  is,  the  opposing  such  check  as  it 
may  be  in  the  power  of  reason  to  apply,  to 
the  practice  of  employing  these  poisoned  wea- 
pons. In  proportion  as  the  virtue  of  sincerity 
is  an  object  of  love  and  veneration,  the  op- 
posite vice  is  held  in  abhorrence  : — the  more 
generally  and  intimately  the  public  in  gene- 
ral are  satisfied  of  the  insincerity  of  him  by 
whom  the  arguments  in  question  are  employ- 
ed, in  that  same  proportion  will  be  the  elTi- 
ciency  of  the  motives  by  the  force  of  which 
a man  is  withheld  from  employing  these  ar- 
guments. 

Suppose  the  deceptions  and  pernicious  ten- 
dency of  these  arguments,  and  thence  the  im- 
probity of  him  who  employs  them,  in  such 
sort  held  up  to  view  as  to  find  the  minds  of 
men  sufficiently  sensible  of  it  — and  suppose, 
that  in  the  public  mind  in  general,  virtue  in 
the  form  of  sincerity  is  an  object  of  respect, 
vice  in  the  opposite  form  an  object  of  aver- 
sion and  contempt.  — the  practice  of  this  spe- 
cies of  improbity  will  become  as  rare,  as  is 
the  practice  of  any  other  species  of  improbity 
to  which  the  restrictive  action  of  the  same 
moral  power  is  in  the  habit  of  applying  itself 
with  the  same  force. 

If,  on  this  occasion,  the  object  v.’ere  to 
prove  the  deceptions  nature  and  inconclusive- 
ness of  these  arguments,  the  exposure  thus 
given  of  the  mental  character  of  the  persons 
by  whom  they  are  employed,  would  not  have 
any  just  title  to  be  received  into  the  body  of 
evidence  applicable  to  this  purpose.  Be  the 
improbity  of  the  persons  by  whom  these  ar- 
guments are  employed  ever  so  glaring,  the 
arguments  themselves  are  exactly  what  they 
are  — neither  better  nor  worse.  To  employ 
as  a medium  of  proof  for  demonstrating  the 
impropriety  of  the  arguments,  the  improbity 
of  him  by  whom  they  are  uttered,  is  an  ex- 
pedient which  stands  itself  upon  the  list  of 
fallacies,  and  which  in  the  foregoing  pages 
has  been  brought  to  view. 

But  on  the  present  occasion,  and  for  the 
present  purpose,  the  impropriety  as  well  as 
the  mischievousness  of  these  arguments  is 
supposed  to  be  sufficiently  established  on 
other,  and  those  unexceptionable,  grounds: 
the  object  in  view  now  is,  to  determine  by 
what  means  an  object  so  desirable  as  the  ge- 
neral disuse  of  these  poisonous  weapons  may 
in  the  completest  and  most  effectual  degree 
be  attained. 

Now,  the  mere  utterance  of  these  base  ar- 
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guments  is  not  the  Only  — it  is  not  so  much 
as  the  principal  mischief  in  the  case.  It  is 
the  reception  of  them  in  the  character  of 
conclusive  or  influential  arguments  that  con- 
stitutes the  principal  and  only  ultimate  mis- 
chief. To  the  object  of  making  men  ashamed 
to  utter  them,  must  therefore  be  added,  the 
ulterior  object  of  making  men  ashamed  to 
receive  them — ashamed  as  often  as  they  are 
observed  to  see  or  hear  them — ashamed  to 
be  known  to  turn  towards  them  any  other 
aspect  than  that  of  aversion  and  contempt. 

But  if  the  practice  of  insincerity  be  a prac- 
tice which  a man  ought  to  be  ashamed  of,  so 
is  the  practice  of  giving  encouragement  to — 
of  forbearing  to  oppose  discouragement  to 
that  vice : and  to  this  same  desirable  and 
useful  end  does  that  man  most  contribute,  by 
whom  the  immorality  of  the  practice  is  held 
up  to  view  in  the  strongest  and  clearest  co- 
lours. 

Nor,  upon  reflection,  will  the  result  be 
found  so  hopeless  as  at  first  sight  might  be 
supposed.  In  the  most  numerous  assembly 
that  ever  sat  in  either  House,  perhaps,  not  a 
single  individual  could  be  found,  by  whom,  in 
the  company  of  a chaste  and  well-bred  female, 
an  obscene  word  was  ever  uttered.  And  if 
the  frown  of  indignation  were  as  sure  to  be 
drawn  down  upon  the  offender  by  an  offence 
against  this  branch  of  the  law  of  probity  as  by 
an  offence  against  the  law  of  delicacy,  trans- 
gression would  not  be  less  effectually  banished 
from  both  those  great  public  theatres,  than  it 
is  already  from  the  domestic  circle. 

If,  of  the  fallacies  in  question,  the  tendency 
be  really  pernicious, — whosoever  he  be,  who 
by  lawful  and  unexceptionable  means  of  any 
kind  shall  have  contributed  to  this  effect,  will 
thereby  have  rendered  to  his  country  and  to 
mankind  good  service. 

But  whosoever  he  be,  who  to  the  intel- 
lectual power  adds  the  moderate  portion  of 
pecuniary  power  necessary,  in  his  power  it  lies 
completely  to  render  this  good  service. 

In  any  printed  report  of  the  debates  of  the 
assembly  in  question,  supposing  any  such  in- 
struments of  deception  discoverable,  in  each 
instance  in  which  any  such  instrument  is  dis- 
coverable, let  him,  at  the  bottom  of  the  page, 
by  the  help  of  the  usual  marks  of  reference, 
give  intimation  of  it:  describing  it,  for  in- 
stance, if  it  be  of  the  number  of  those  which 
are  included  in  the  present  list,  by  the  name 
by  which  it  stands  designated  in  this  list,  or 
by  any  more  apt  and  clearly  designative  de- 
nomination that  can  be  found  for  it. 

The  want  of  sufficient  time  for  adequate 
discussion,  when  carried  on  orally  in  a nume- 
rous assembly,  has  in  no  inconsiderable  extent 
been  held  out  by  experience  in  the  character 
of  a real  and  serious  evil.  To  this  evil,  the 
table  of  fallacies  furnishes,  to  an  indefinite 
extent,  a powerful  remedy. 
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There  are  few  men  of  the  class  of  those 
who  read,  to  whose  memory  Goldsmith’s  de- 
lightful novel,  the  Vicar  of  Wakefield,  is  not 
more  or  less  present.  Atnong  the  disasters 
into  which  the  good  Vicar  is  betrayed  by  his 
simplicity,  is  the  loss  inflicted  on  him  by  the 
craft  of  Ephraim  Jenkins.  For  insinuating 
himself  into  the  good  opinion  and  confidence 
of  men  of  more  learning  than  caution,  the  in- 
strument he  had  formed  to  himself  consisted 
apparently  of  an  extempore  sample  of  recon- 
dite learning,  in  which,  in  the  character  of  the 
subject,  the  cosmogony,  and  in  the  character 
of  one  of  the  historians,  Sanchoniathon,  were 
the  principal  figures.  On  one  or  two  of  the 
occasions  on  which  it  was  put  to  use,  the 
success  corresponded  with  the  design,  .and 
Ephraim  remained  undetected  and  trium- 
phant. But  at  last,  as  the  devil  by  his  cloven 
foot,  so  was  Ephraim,  though  in  a fresh  dis- 
guise, betrayed  by  the  cosmogony  and  San- 
choniathon, to  some  persons  to  whose  lot  it 
had  fallen  to  receive  the  same  proof  of  recon- 
dite learning,  word  for  word.  Immediately 
the  chamber  rings,  with — Your  servant, 
Mr.  Kphraim  !” 
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In  the  course  of  time,  when  these  imperfect 
sketches  shall  have  received  perfection  and 
polish  from  some  more  skilful  hand,  so  shall 
it  be  done  unto  him  (nor  is  there  need  of 
inspiration  for  the  prophecy)  — so  shall  it  be 
done  unto  him,  who  in  the  tabernacle  of  St. 
Stephen’s,  or  in  any  other  mansion,  higher  or 
lower,  of  similar  design  and  use,  shall  be  so 
far  off  his  guard,  as  through  craft  or  simplicity 
to  let  drop  any  of  these  irrelevant,  and  at  one 
time  deceptions  arguments:  and  instead  of. 
Order!  Order!  a voice  shall  be  heard,  fol- 
lowed, if  need  be,  by  voices  in  scores,  crying 
aloud,  “ Stale  I Stale!  Fallacy  of  authority  I 
Fallacy  of  distrust !”  &c.  &c. 

The  faculty  which  detection  has  of  divest- 
ing deception  of  her  power,  is  attested  by 
the  poet : — 

“ Quaere  peregrinum,  vicinia  rauca  reclamat." 

The  period  of  time  at  which,  in  the  in« 
stance  of  the  instruments  of  deception  here 
in  question,  this  change  shall  have  been  ac- 
knowledged to  have  been  completely  effected, 
will  form  an  epoch  in  the  history  of  civiliza- 
tion. 
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The  following  papers  are  now  first  publisbed  in  English,  from 
Mr.  Bentham’s,  MSS. ; the  substance  of  them  has  previously 
been  published  in  French  by  Dumont. 


AN  EXAMINATION  OF  THE  DECLARATION 


OF  THE 

RIGHTS  OF  THE  MAN  AND  THE  CITIZEN 

DECREED  BY  THB 

CONSTITUENT  ASSEMBLY  IN  FRANCE. 


PREAMBLE. 

*'  The  Representatives  of  the  French  people, 
constituted  in  National  Assembly,  consider- 
ing that  ignorance,  forgetfulness,  or  contempt 
of  the  Rights  of  Man,  are  the  only  causes  of 
public  calamities,  and  of  the  corruption  of 
governments,  have  resolved  to  set  forth  in  a 
solemn  declaration,  the  natural,  unalienable, 
and  sacred  rights  of  man,  in  order  that  this 
declaration,  constantly  presented  to  all  the 
members  of  the  body  social,  may  recall  to 
mind,  without  ceasing,  their  rights  and  their 
duties ; to  the  end,  that  the  acts  of  the  legisla- 
tive power,  and  those  of  the  executive  power, 
being  capable  at  every  instant  of  comparison 
with  the  end  of  every  political  institution, 
they  may  be  more  respected,  and  also  that 
the  demands  of  the  citizens  hereafter,  founded 
upon  simple  and  incontestable  principles,  may 
always  tend  to  the  maintenance  of  the  con- 
stitution and  to  the  happiness  of  all.” 

“ In  consequence,  the  National  Assembly 
acknowledges  and  declares,  in  the  presence 
and  under  the  auspices  of  the  Supreme  Be- 
ing, the  following  Rights  of  the  Man  and  the 
Citizen.”  — 


From  this  preamble  we  may  collect  the 
following  positions : — 

1.  That  the  declaration  in  question  ought 
to  include  a declaration  of  all  the  powers 
w’hich  it  is  designed  should  thereafter  sub- 
sist in  the  State  ; the  limits  of  each  pow'er 
precisely  laid  down,  and  every  one  completely 
distinguished  from  the  other. 

2.  That  the  articles  by  which  this  is  to  be 
done,  ought  not  to  be  loose  and  scattered,  but 
closely  connected  into  a whole,  and  the  con- 
nexion all  along  made  visible. 

3.  That  the  declaration  of  the  rights  of 
man,  in  a state  preceding  that  of  political  so- 
ciety, ought  to  form  a part  of  the  composition 
in  question,  and  constitute  the  first  part  of  it. 

4.  That  in  point  of  fact,  a clear  idea  of  all 


these  stands  already  imprinted  in  the  minds 
of  every  man 

5.  That,  therefore,  the  object  of  such  • 
draught  is  not,  in  any  part  of  such  a draught, 
to  teach  the  people  anything  new. 

6.  But  that  the  object  of  such  a declaration 
is  to  declare  the  accession  of  the  Assembly, 
as  such,  to  the  principles  as  understood  and 
embraced,  as  well  by  themselves  in  their  indi- 
vidual capacity,  as  by  all  other  individuals  in 
the  State. 

7.  That  the  use  of  this  solemn  adoption 
and  recognition  is,  that  the  principles  recog- 
nised may  serve  as  a standard  by  which  the 
propriety  of  the  several  particular  laws  that 
are  afterwards  to  be  enacted  in  consequence, 
may  be  tried. 

8.  That  by  the  conformity  of  these  laws  to 
this  standard,  the  fidelity  of  the  legislators  to 
their  trust  is  also  to  be  tried. 

9.  That  accordingly,  if  any  law  should  here- 
after be  enacted,  between  which,  and  any  of 
those  fundamental  articles,  any  want  of  con- 
formity in  any  point  can  be  pointed  out,  such 
want  of  conformity  will  be  a conclusive  proof 
of  two  things  : 1.  Of  the  impropriety  of  such 
law  { 2.  Of  error  or  criminality  on  the  part 
of  the  authors  and  adopters  of  that  law. 

It  concerns  me  to  see  so  respectable  an 
Assembly  hold  out  expectations,  which,  ac- 
cordingto  my  conception,  cannot  in  the  nature 
of  things  be  fulfilled. 

An  enterprise  of  this  sort,  instead  of  pre- 
ceding the  formation  of  a complete  body  of 
laws,  supposes  such  a work  to  be  already 
existing  in  every  particular  except  that  of  its 
obligatory  force. 

No  laws  are  ever  to  receive  the  sanction 
of  the  Assembly  that  shall  be  contrary  in  any 
point  to  these  principles.  What  does  this 
suppose  ? It  supposes  the  several  articles  of 
detail  that  require  to  be  enacted,  to  have  been 
I drawn  up,  to  have  been  passed  in  review,  to 
j have  been  confronted  with  these  fundamental 
^ articles,  and  to  have  been  found  in  no  respect 
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repugnant  to  tliem.  In  a word,  to  he  sufTi- 
cieiitlv  assured  that  the  several  laws  ot  detail 
will  bear  this  trying  com^iarison,  otie  thing  is 
necessary  : the  comparison  must  have  been 
made. 

To  know  the  several  laws  which  the  e.xi- 
gericies  of  mankind  call  for,  a view  of  all 
these  several  exigencies  must  be  obtained. 
But  to  obtain  this  view,  there  is  but  one 
possible  means,  which  is,  to  take  a view  of 
the  laws  that  have  already  been  framed,  and 
of  the  exigencies  which  have  given  birth  to 
them. 

To  frame  a composition  which  shall  in  any 
tolerable  degree  answer  this  requisition,  two 
endowments,  it  is  evident,  are  absolutely  ne- 
cessary : an  acquaintance  with  the  law  as 

if  is.  and  the  perspicuity  and  genius  of  the 
mera|)hysician : and  these  endowments  must 
unite  in  the  same  person. 

I can  conceive  but  four  purposes  which 
a discourse,  of  the  kind  proposed  under  the 
name  of  a Declai-ation  of  Riuhts,  can  be  in- 
tended to  answer: — the  setting  bounds  to  the 
authority  of  the  crown ; — the  setting  bounds 
to  the  authority  of  the  supreme  legislative 
power,  that  of  the  National  Assembly ; — the 
serving  as  a general  guide  or  set  of  instruc- 
tions to  the  National  Assembly  itself,  in  the 
task  of  executing  their  function  in  detail,  by 
the  establishment  of  particular  laws  ; — and 
the  affording  a satisfaction  to  the  people. 

These  four  purposes  seem,  if  I apprehend 
right,  to  be  all  of  them  avowed  by  the  same 
or  different  advocates  for  this  measure. 

Of  the  fourth  and  last  of  these  purposes  1 
shall  say  nothing : it  is  a question  merely  lo- 
cal — dependent  upon  the  humour  of  the  spot 
and  rf  the  day,  of  which  no  one  at  a distance 
can  be  a judge.  Of  the  fittiess  of  the  end, 
there  can  be  but  one  opinion  : the  only  ques- 
tion is  about  the  fitness  of  the  means. 

In  the  three  other  points  of  view,  the  ex- 
pediency of  the  measu''e  is  more  than  1 can 
perceive. 

'I'he  description  of  the  persons,  of  whose 
rights  it  is  to  contain  the  declaration,  is  re- 
markable.  Who  are  they?  The  French  nation? 
No;  not  they  only,  but  all  citizens,  and  all 
men.  By  citizens,  it  seems  we  are  to  under- 
Btand  men  engaged  in  political  society : by 
men,  persons  not  yet  engaged  in  political  so- 
ciety — persons  as  yet  in  a state  of  nature. 

The  word  men,  as  opposed  to  citizens,  1 had 
rather  not  have  seen.  In  this  sense,  a decla- 
ration of  the  rights  of  men  is  a declaration 
of  the  rights  which  huinati  creatures,  it  is 
•upposed,  would  imssess,  were  they  in  a 
state  in  which  the  French  nation  certainly 
*re  not,  nor  perhaps  any  other;  certainly  no 
other  into  whose  bands  tliis  declaration  could 
ever  come. 

This  instrument  is  the  more  worthy  of 
attention,  especially  of  tb«  attention  of  a fo- 


reigner, inasmuch  as  the  rights  which  it  is 
to  declare  are  the  rights  winch  it  is  supposed 
belong  to  the  members  of  every  nation  in  the 
glolw.  As  a member  of  a nation  which  with 
relation  to  the  French  comes  under  the  imin# 
of  a foreign  one,  I feel  the  stronger  call  to 
examine  this  declaration,  inasmuch  as  in  this 
instrument  I am  invited  to  read  a list  of  rights 
which  belong  as  much  to  me  as  to  the  peo- 
ple for  whose  more  particular  use  it  has  beer 
framed. 

The  word  men,  I observe  to  be  all  along 
coupled  in  the  langu  >ge  of  the  Assembly  it- 
self, with  the  word  citizen.  1 lay  it,  there- 
fore, out  of  the  question,  and  consider  the 
declaration  in  the  same  light  in  which  it  is 
viewed  by  M.  Turgot,  as  that  of  a declaration 
of  the  rights  of  all  men  in  a state  of  citizen- 
ship or  political  society. 

1 proceed,  then,  to  consider  it  in  the  three 
points  of  view  above  announced : — 

1.  ('an  it  be  of  use  for  the  purpose  of  set- 
ting boiiiuls  to  the  power  of  the  crown  ? No ; 
for  that  is  to  be  the  particular  object  of  the 
Constitutional  Code  itself,  from  which  this 
preliminary  part  is  detached  in  advance. 

2.  Can  it  be  of  use  for  the  purpose  of  set- 
ting bounds  to  the  power  of  the  several 
legislative  bodies  established  or  to  be  esta- 
blished ? I answer.  No. 

(I.)  Not  of  any  subordinate  ones:  for  of 
their  authority,  the  natural  and  necessary 
limit  is  that  of  the  supreme  legislature,  the 
National  Assembly. 

(2.)  Not  of  the  National  Assembly  itself:— 
Why?  I.  Such  limitation  is  unnecessary.  It 
is  proposed,  and  very  wisely  and  honestly,  to 
call  in  the  body  of  the  people,  and  give  it  as 
much  power  and  influence  as  in  its  nature 
it  is  capable  of : by  enabling  it  to  declare  its 
sentiments  whenever  it  thinks  proper,  whe- 
ther immediately,  or  through  the  channel  of 
the  subordinate  assemblies.  Is  a law  enacted 
or  proposed  in  the  National  Assembly,  which 
happens  not  to  be  agreeable  to  the  hotly  of  the 
people  ? It  will  be  equally  censured  by  them, 
whether  it  be  conceived,  or  not,  to  bear  marks 
of  a repugnancy  to  this  tleclaration  of  rights. 
Is  a law  disagreeable  to  them  ? They  will 
hardly  think  themselves  precluded  from  ex- 
pressing  their  disapprobation,  by  the  circum- 
stance of  its  not  being  to  be  convicted  of 
repugnancy  to  that  instrument  ; and  though 
it  should  be  repugnant  to  that  instrument, 
they  will  see  little  need  to  resort  to  tliai  in- 
strument for  the  ground  of  their  repiignamy ; 
they  will  find  a much  nearer  ground  in  some 
particular  real  or  imaginary  inconvenience.  ^ 

In  short,  when  \ou  have  made  such  provi- 
sion, that  the  supreme  legislature  ••an  never 
carry  any  point  against  the  general  and  per- 
severing opinion  of  the  people,  what  would 
you  have  more  ? What  use  in  their  attempt- 
ing to  bind  themselves  by  a set  of  phrases 
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of  their  own  contrivance  ? The  people’s  plea- 
sure: that  is  the  only  check  to  which  no  other 
can  add  anything,  and  which  no  other  can 
supersede. 

In  regard  to  the  rights  thus  declared,  men- 
tion will  either  be  made  of  the  exceptions 
and  modifn'ations  that  may  be  made  to  them 
by  the  laws  themselves,  or  there  will  not.  In 
the  former  case,  the  observance  of  the  decla- 
ration will  be  impracticable  ; nor  can  the  law 
in  its  details  stir  a step  without  flying  in  the 
face  of  it.  In  the  other  case,  it  fails  thereby 
altogether  of  its  only  object,  the  setting  limits 
to  the  exercise  of  the  legislative  power.  Sup- 
pose a declaration  to  this  effect : — no  man’s 
liberty  shall  be  altridged  in  any  point.  '1  his, 
it  is  evident,  would  be  an  useless  extrava- 
gance, which  must  be  contradicted  by  every 
lasv  that  came  to  be  made.  Suppose  it  to  say — 
no  man’s  liberty  shrill  be  abridged,  hut  in  such 
points  as  it  shall  be  abridged  in,  by  the  law. 
This,  we  sec,  is  saying  nothing:  it  leaves  the 
law  just  as  free  and  unfettered  as  it  found  it. 

Bet  ween  these  two  rocks  lies  the  only  choice 
which  an  instrument  destitied  to  this  purpose 
can  have.  Is  an  instrument  of  this  sort  pro- 
duced? We  shall  see  it  striking  ai;ainst  one 
or  other  of  them  in  every  line.  The  first  is 
what  the  framers  will  most  guard  against,  in 
proportion  to  their  reai  h of  thouglit,  and  to 
their  knowledge  in  this  line  : when  they  hit 
against  the  other,  it  will  he  by  accident  and 
unawares. 

Easily,  it  cannot  with  any  good  effect  an- 
swer the  only  remaining  ititeiition,  viz.  that 
of  a check  to  restrain  as  well  as  to  guide  the 
legislature  itself,  in  the  penning  of  the  laws 
01  detail  thii  are  to  follow. 

'I'he  mistake  has  its  source  in  the  current 
logic,  and  in  the  want  of  attention  to  the 
distinction  between  what  is  first  in  the  order 
of  demonstration,  and  what  is  first  in  the 
order  of  invention.  Principles,  it  is  said, 
ought  to  precede  consequences  ; and  the  first 
being  established,  the  others  will  follow  of 
course.  What  are  the  princi()les here  meant? 
General  propositions,  and  those  of  the  widest 
extent.  What  by  consequences?  Part;*‘ular 
propositions,  included  under  those  general 
one.s. 

That  this  order  is  favourable  to  demonstra- 
tion, if  by  demonstration  be  meant  personal 
debate  and  argiiinentation,  is  true  enough. 
Why  ? Because,  if  you  can  once  get  a man 
to  adniit  the  general  proposition,  he  cannot, 
without  incurring  the  reproach  of  inconsis- 
tency, rejict  a particular  proposition  that  is 
included  in  it. 

But,  that  this  order  is  not  the  order  of 
conception,  of  investigation,  of  invention,  is 
equally  undeniable.  In  this  order,  particular 
propositions  always  precede  general  ones. 
The  assent  to  the  latter  is  preceded  by  and 
grounded  on  the  assent  to  the  funner. 


If  we  prove  the  conseqiiencea  from  the 
principle,  it  is  only  from  the  consequences 
that  we  learn  the  principle. 

Apply  this  to  laws.  The  first  business, 
according  to  the  plan  I am  combating,  is  to 
find  and  declare  the  principles  : the  laws  of 
a fundamental  nature : that  done,  it  is  by 
their  means  that  we  shall  be  enabled  to  find 
the  proper  laws  of  detail.  1 say,  no : it  is 
only  in  proportion  as  we  h 've  formed  and 
compared  wiih  one  another  the  laws  of  detail, 
that  our  fundamental  laws  will  be  exact  and 
fit  for  service.  Is  a general  proposition  true  ? 
It  is  because  all  the  particular  propositions 
that  are  included  under  it  are  true.  How, 
tlieii,  are  we  to  satisfy  oursr.ves  of  he  truth 
of  the  general  one  ? By  having  under  our  eye 
all  the  included  particularones.  What,  tlun, 
is  the  order  of  investigation  by  which  true 
general  propositions  are  formed  ? We  take 
a mimher  of  less  extensive  — of  particular 
propositions  ; find  some  points  in  which  they 
agree,  and  from  the  observation  of  these 
points  form  a more  extensive  one,  a general 
one,  in  which  they  are  all  ii  eluded.  In  this 
way,  we  proceed  upon  sure  grounds,  and  un- 
derstand ourselves  us  we  go  : in  the  opposite 
way,  we  proceed  at  random,  and  danger  at- 
tends every  step. 

No  law  is  good  which  does  not  add  more  to 
the  general  mass  of  felicity  than  it  takes  from 
it.  No  law  ought  to  he  made  that  does  not 
add  more  to  the  general  mass  of  felicity  than 
it  takes  from  it.  No  law  can  he  made  that 
does  not  take  something  from  liberty;  those 
excepted  which  take  away,  in  the  whole  or 
in  part  those  laws  which  take  from  liberty. 
Propositions  to  the  first  effect  1 see  are  true 
without  any  exception:  propositions  to  the 
latter  effect  I see  are  not  true  till  after  the 
particular  propositions  intimated  by  the  ex- 
ceptions are  taken  out  of  it.  These  proposi- 
tions i have  attained  a full  satisfaction  ot  the 
truth  of.  How?  By  the  hal'it  1 have  been 
111  for  a course  of  years,  of  taking  any  law  at 
pleasure,  and  oliserviiig  that  the  particular 
proposition  relative  to  that  law  was  ahvayf 
conforuiahle  to  the  fact  anuoimced  by  the 
general  one. 

ISo  in  the  other  example.  I discerned  in 
the  first  instance,  iu  a faint  way,  that  two 
classes  would  ^erve  to  comprehend  all  laws: 
laws  which  take  from  liberty  in  their  imme- 
diate operation,  and  laws  which  in  the  same 
way  destroy,  in  part  or  in  the  whole,  the  ope- 
ration of  the  former.  'I'he  perception  was 
at  first  obscure,  owing  to  the  difficulty  of  as- 
certaining what  constituted  in  every  rase  a 
law,  and  ot  tracing  out  its  operation.  By 
repeateil  trials,  1 came  at  last  to  be  able  to 
show  of  any  law  which  offered  itself,  that  it 
came  under  one  or  other  ot  those  classes. 

\\’hat  follows  ? 'fhat  the  proper  ordi  r is 
— first  to  digest  the  laws  of  detail,  and  when 
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they  are  settled  and  found  to  be  fit  for  use, 
then,  and  not  till  then,  to  select  and  frame  in 
terminis,  by  abstraction,  such  propositions  as 
may  be  capable  of  being  given  without  self- 
contradiction  as  fundamental  laws. 

What  is  the  source  of  this  premature  an- 
xiety to  establish  fundamental  laws  ? It  is 
the  old  conceit  of  being  wiser  than  all  poste- 
rity  wiser  than  those  who  will  have  had 

more  experience,  — the  old  desire  of  ruling 
over  posterity  — the  old  recipe  for  enabling 
the  dead  to  chain  down  the  living.  In  the 
case  of  a specific  law,  the  absurdity  of  such 
a notion  is  pretty  well  recognired,  yet  there 
the  absurdity  is  much  less  than  here.  Of  a 
particular  law,  the  nature  may  be  fully  com- 
prehended— the  consequences  foreseen  : of  a 
general  law,  this  is  the  less  likely  to  be  the 
case,  the  greater  the  degree  in  which  it  pos- 
sesses the  quality  of  a general  one.  By  a law 
cf  which  you  are  fully  master,  and  see  clearly 
to  the  extent  of,  you  will  not  attempt  to  bind 
succeeding  legislators:  the  law  you  pitch  upon 
»ri  preference  for  this  purpose,  is  one  which 
you  are  unable  to  see  to  the  end  of 

Ought  no  such  general  propositions,  then, 
to  be  ever  framed  till  after  the  establishment 
of  a complete  code?  I do  not  mean  to  assert 
this;  on  the  contrary,  in  morals  as  in  physics, 
nothing  is  to  be  done  without  them.  The 
more  they  are  framed  and  tried,  the  better; 
only,  when  framed,  they  ought  to  be  well  tri“d 
before  they  are  ushered  abroad  into  the  worhl 
in  the  character  of  laws.  In  that  character 
they  ought  not  to  be  exhibited  till  after  they 
have  been  confronted  with  all  the  particular 
laws  to  which  the  force  of  them  is  to  apply. 
But  if  the  intention  be  to  chain  down  the 
legislator,  these  will  be  all  the  laws  without 
exception  which  are  looked  upon  as  proper 
to  be  inserted  in  the  code.  For  the  interdic- 
tion meant  to  be  put  upon  him  is  unlimited: 
he  is  never  to  establish  any  law  which  shall 
disagree  with  the  pattern  cut  out  for  him  — 
which  shall  ever  trench  upon  such  and  such 
rights. 

Such  indigested  and  premature  establish- 
ments betoken  two  things:  — the  weakness 
of  the  understanding,  and  the  violence  of  the 
passions : the  weakness  of  the  understanding, 
in  not  seeing  the  insuperable  incongruities 
which  have  been  above  stated  — the  violence 
of  the  passions,  which  betake  themselves  to 
fuch  weapons  for  subduing  opposition  at  any 
rate,  and  giving  to  the  will  of  every  man  who 
embraces  the  proposition  imported  by  the  ar- 
ticle in  question,  a weight  beyond  what  is  its 
just  and  intrinsic  due.  In  vain  would  man 
seek  to  cover  his  weakness  by  positive  and  as- 
suming language  : tbe  expression  of  one  opi- 
nion, the  expression  of  one  will,  is  the  utmost 
that  any  proposition  can  amount  to.  Ought 
9nd  ought  not,  can  and  can  iu)t,  shall  and  shall 
fkot,  all  put  together,  can  never  amount  to 


anything  more.  “ No  law  ought  to  be  made, 
which  will  lessen  upon  the  whole  the  mass  of 
general  felicity.”  When  I,  a legislator  or  pri- 
vate citizen,  say  this,  what  is  the  simple  mat- 
ter of  fact  that  is  expressed  ? This,  and  this 
only,  that  a sentiment  of  dissatisfaction  is 
excited  in  my  breast  by  any  such  law.  So 
again  — “ No  law  shall  be  made,  which  will 
lessen  upon  the  whole  the  mass  of  general 
felicity.”  What  does  this  signify  ? That  the 
sentiment  of  dissatisfaction  in  me  is  so  strong 
as  to  have  given  birth  to  a determined  will 
that  no  such  law  should  ever  pass,  and  that 
determination  so  strong  as  to  have  produced 
a resolution  on  my  part  to  oppose  myself,  as 
far  as  depends  on  me,  to  the  passing  of  it, 
should  it  ever  be  attempted  — a determina- 
tion which  is  the  more  likely  to  meet  with 
success,  in  proportion  to  the  influence,  which 
in  the  character  of  legislator  or  any  other,  my 
mind  happens  to  possess  over  the  minds  of 
others. 

“ No  law' can  be  made  which  will  do  X9 
above.  What  does  this  signify  ? Tbesamo 
as  before,  only  wrapped  up  in  an  absurd  and 
insidious  disguise.  My  will  is  here  so  strong, 
that,  as  a means  of  seeing  it  crowned  with 
success,  I use  my  influence  with  the  persons 
concerned  to  persuade  them  to  consider  a law 
which,  at  the  same  time,  I suppose  to  be 
made,  in  the  same  point  of  view  as  if  it  were 
not  made  ; and  consequently,  to  pay  no  more 
obedience  to  it  than  if  it  were  the  command 
of  an  unauthorized  individual.  To  compass 
this  design,  I make  the  absurd  choice  of  a 
term  expressive  in  its  original  and  proper  im- 
port of  a physical  impossibility,  in  order  to 
represent  as  impossible  tbe  very  event  of  the 
occurrence  of  which  I am  apprehensive  : — 
occupied  with  the  contrary  persuasion,  I raise 
my  voice  to  the  people  — tell  them  the  thing 
is  impossible ; and  they  are  to  have  the  good- 
ness to  believe  me,  and  act  in  consequence. 

A law  to  the  effect  in  question  is  a viola- 
tion of  the  natural  and  indefeasible  rights 
of  man.  What  does  this  signify  ? That  my 
resolution  of  using  my  utmost  influence  in 
opposition  to  such  a law  is  wound  up  to 
such  a pitch,  that  should  any  law  be  ever 
enacted,  which  in  my  eyes  appears  to  come 
up  to  that  description,  my  determination  is, 
to  behave  to  the  persons  concerned  in  its 
enactment,  as  any  man  would  behave  towards 
those  who  had  been  guilty  of  a notorious  and 
violent  infraction  of  bis  rights.  If  necessary, 
1 would  corporally  oppose  them  — if  neces- 
sary, in  short,  I would  endeavour  to  kill 
them ; just  as.  to  save  my  own  life,  I would 
endeavour  to  kill  any  one  who  was  endea- 
vouring to  kill  me. 

These  several  contrivances  for  giving  to 
an  increase  in  vehemence,  the  effect  of  ah 
increase  in  strength  of  argument,  may  be 
styled  bawling  upon  paper : it  proceeds  from 
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the  same  temper  and  the  same  sort  of  dis- 
tress as  produces  bawling  with  the  voice. 

That  they  should  be  such  efficacious  recipes 
is  much  to  be  regretted  ; that  they  will  al- 
ways be  but  too  much  so,  is  much  to  be  appre- 
hended ; but  that  they  will  be  less  and  less 
so,  as  intelligence  spreads  and  reason  matui-es, 
is  devoutly  to  be  wished,  and  not  unreason- 
ably to  be  hoped  for. 

As  passions  are  contagions,  and  the  bulk 
of  men  are  more  guided  by  the  Opinions  and 
pretended  opinions  of  others  than  by  their 
own,  a large  share  of  confidence,  with  a little 
share  of  argument,  will  be  apt  to  go  farther 
than  all  the  argument  in  the  world  without 
confidence : and  hence  it  is,  that  modes  of 
expression  like  these,  which  owe  the  influence 
they  unhappily  possess  to  the  confidence  they 
display,  have  met  with  such  general  recep- 
tion. That  they  should  fall  into  discredit, 
is,  if  the  reasons  above  given  have  any  force, 
devoutly  to  be  wished : and  for  the  accom- 
plishing this  good  end,  there  cannot  be  anj 
method  so  effectual  — or  rather,  there  cannot 
be  any  other  method,  than  that  of  uiusasking 
them  in  the  manner  here  attempted. 

The  phrases  c.an  and  can  not,  are  employed 
in  this  way  with  greater  and  more  pernicious 
effect,  inasmuch  as,  over  and  above  physical 
and  moral  impossibility,  they  are  made  use 
of*  wi'.h  much  less  impropriety  and  violence 
to  denote  legal  impossibility.  In  the  language 
of  the  law,  speaking  in  the  character  of  the 
law,  they  are  used  in  this  way  without  ambi- 
guity or  inconvenience.  “ Such  a magistrate 
cannot  do  so  and  so,”  that  is,  he  has  no  power 
to  do  so  and  so.  If  he  issue  a command  to 
such  an  effect,  it  is  no  more  to  be  obeyed 
than  ifit  issued  from  any  private  person.  But 
when  the  same  expression  is  applied  to  the 
very  power  which  is  acknowledged  to  be 
supreme,  and  not  limited  by  any  specific  in- 
stitution, clouds  of  ambiguity  and  confusion 
roll  on  in  a torrent  almost  impossible  to  be 
withstood.  Shuffled  backwards  and  forwards 
amidst  these  three  .species  of  impossibility  — 
physical,  legal,  and  moral — the  mind  can  find 
no  resting-place  : it  loses  its  footing  altoge- 
ther, and  becomesan  easy  prey  to  the  violence 
which  wields  these  arms. 

The  expedient  is  the  more  powerful,  inas- 
much as,  where  it  does  not  succeed  so  fat  as 
to  gain  a man  and  carry  him  over  to  that 
side,  it  will  perplex  him  and  prevent  his  find- 
ing  his  way  to  the  other : it  will  leave  him 
neutral,  though  it  should  fail  of  making  him 
a friend. 

It  is  the  better  calculated  to  produce  this 
effect,  inasmuch  as  nothing  can  tend  more 
powerfully  to  draw  a man  altogether  out  of 


the  track  of  reason  and  out  of  sight  of  utility, 
the  only  just  standard  for  trying  all  sorts  of 
moral  questions.  Of  a positive  assertion  thus 
irrational,  the  natural  effect,  where  it  fails  of 
producing  irrational  acquiescence,  is  to  pro- 
duce equally  irrational  denial,  by  which  no 
light  is  thrown  upon  the  subject,  nor  any 
opening  pointed  out  through  which  light  may 
come.  I say,  the  law  cannot  do  so  and  so : 
you  say,  it  can.  When  we  have  said  thua 
much  on  each  side,  it  is  to  no  purpose  to  say 
more  ; there  we  are  completely  at  a stand: 
argument  such  as  this  can  go  no  further  on 
either  side,  — or  neither  yields,  — or  passion 
triumphs  alone  — the  stronger  sweeping  the 
weaker  away. 

Change  the  language,  and  instead  of  can. 
not,  put  ought  not,  — the  case  is  widely  dif- 
ferent. The  moderate  expression  of  opiiiion 
and  will  intimated  by  this  phrase,  leads  nai 

turally  to  the  inquiry  after  a reason  : and 

this  reason,  if  there  be  any  at  bottom  that 
deserves  the  name,  is  always  a proposition  of 
fact  relative  to  the  question  of  utility.  Such 
a law  ought  not  to  be  established,  because  it 
is  not  consistent  with  the  general  welfare  — 
its  tendency  is  not  to  add  to  the  genei  al  stocK 
of  happiness.  I say,  it  ougl»t  not  to  be  esta- 
blished ; that  is,  1 do  not  approve  of  its  being 
established  : the  emotion  excited  in  my  mind 
by  the  idea  of  its  establishment,  is  not  that 
of  satisfaction,  but  the  contrary.  How  hap- 
pens this  ? Because  the  production  of  in- 
convenience, more  than  equivalent  to  any 
advantage  that  will  ensue,  presents  itself  to 
my  conception  in  the  character  of  a probable 
event.  Now  the  question  is  put,  as  every  po- 
litical and  moral  question  ought  to  be,  upon 
the  issue  of  fact ; and  mankind  are  directed 
into  the  only  true  track  of  investigation  which 
can  atford  instruction  or  hope  of  rational  ar- 
gument, the  track  of  experiment  and  obser- 
vation. Agreement,  to  be  sure,  is  not  even 
then  made  certain  ; — for  certainty  belongs 
not  to  human  affairs.  But  the  track,  which 
of  all  others  bids  fairest  for  leading  to  agree- 
ment, is  pointed  out:  a clue  for  bringing  back 
the  travellers,  in  case  of  doubt  or  difficulty, 
is  presented  ; and,  at  any  rate,  they  are  not 
struck  motionless  at  the  first  step. 

Nothing  would  be  more  unjust  or  more, 
foreign  to  my  design,  than  taking  occasion, 
from  anything  that  has  been  said,  to  throw 
particular  blame  upon  particular  persons:  re- 
proach which  strikes  everybody,  hurts  no- 
body ; and  common  error,  where  it  does  not, 
accortling  to  the  maxim  of  English  law,  pro- 
duce common  right,  is  productive  at  least  of 
common  exculpation. 
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PRELIMINARY  OBSERVATIONS. 

The  Declaration  of  Rights — I mean  the  pa- 
per published  under  that  name  by  the  French 
National  Assembly  in  1791  — assumes  for  its 
subject-matter  a field  of  disquisition  as  un- 
bounded in  point  of  extent  as  it  is  important 
in  its  nature.  But  the  more  ample  the  extent 
given  to  any  proposition  or  string  of  propo- 
sitions, the  more  difficult  it  is  to  keep  the 
import  of  it  confined  without  deviation,  with- 
in the  bounds  of  truth  and  reason.  If  in  the 
smallest  corners  of  the  field  it  ranges  over, 
it  fail  of  coinciding  with  the  line  of  rigid 
rectitude,  no  sooner  is  the  aberration  pointed 
out,  than  (inasmuch  as  there  is  no  medium 
between  truth  and  falsehood)  its  pretensions 
to  the  appellation  of  a truism  are  gone,  and 
whoever  looks  upon  it  must  recognise  it  to  be 
false  and  erroneous, — and  if,  as  here,  political 
conduct  be  the  theme,  so  far  as  the  error  ex- 
tends and  fails  of  being  detected,  pernicious. 

In  a work  of  such  extreme  importance  with 
a view  to  practice,  and  which  throughout 
keeps  practii’e  so  closely  and  immediately 
and  professetily  in  view,  a single  error  may 
be  attended  with  the  most  fatal  consequences. 
The  more  extensive  the  propositions,  the  more 
consummate  will  be  the  knowledge,  the  more 
exquisite  the  skill,  indispensably  requisite  to 
confine  them  in  all  points  within  the  pale  of 
truth.  The  most  consummate  ability  in  the 
whole  nation  could  nut  have  been  too  much  for 
the  task  — one  may  venture  to  say,  it  would 
not  have  been  equal  to  it.  But  that,  in  the 
san  tioning  of  each  proposition,  the  most 
consummate  ability  should  happen  to  l>e  vested 
in  the  heads  of  the  sorry  majority  in  whose 
hands  the  plenitude  of  power  happened  on 
that  same  occasion  to  be  vested,  is  an  event 
against  which  the  chances  are  almost  as  infi- 
nity to  one. 

Here,  then,  is  a radical  and  all-pervading 
error  — the  attempting  to  give  to  a work  on 
such  a subject  the  sanction  of  government ; 
especially  of  such  a government  — a govern- 
ment ciimposfd  of  memliers  so  numerous,  so 
unequal  in  talent,  as  well  as  discordant  in 
iuclinatiuns  and  affections.  Had  it  been  the 


I work  of  a single  hand,  and  that  a private  one, 
and  in  that  character  given  to  the  world, 
every  good  effect  would  have  been  produced 
by  it  that  could  be  protluced  by  it  when  pub- 
lished as  the  work  of  govermnetit,  without 
any  of  the  bad  effects  which  in  case  of  tha 
smallest  error  must  result  from  it  when  given 
as  the  work  of  government. 

The  revolution,  which  threw  the  govern- 
ment into  the  hands  of  the  penners  and  adnp- 
t.  rs  of  this  declaration,  having  been  the  effect 
of  insurrection,  the  grand  object  evidently  ia 
to  justify  the  cause.  Hut  by  justifying  it, 
they  invite  it : in  justifying  oast  insurrection, 
they  plant  and  cultivate  a propensity  to  perpe- 
tual insurrection  in  time  future ; they  sow  the 
seeds  of  anarchy  broad-cast : in  justifying  the 
demolition  of  existing  authorities,  they  under- 
mine all  future  ones,  their  own  consequently 
in  the  number.  Shallow  and  reckless  vanity  I 
— They  imitate  in  their  conduct  the  author 
of  that  fabled  law,  according  to  which  the 
assassination  of  the  prince  upon  the  throne 
gave  to  the  assassin  a title  to  succeed  him. 
''People,  behold  yonr  riyhts!  If  a sinyle  article 
of  them  be  violated,  insurrection  is  not  your 
riyht  only,  but  the  most  sacred  of  your  duties." 
Such  is  the  constant  language,  for  such  is  the 
professed  object  of  this  soun  e and  model  of 
all  laws  — this  self-consecrated  oracle  of  all 
nations. 

1 he  more  abstract — that  is,  the  more  ex- 
tensive the  proposition  is,  the  more  liable  ia 
it  to  involve  a fallacy.  Of  fallacies,  one  of 
the  most  natural  modifications  is  that  which 
is  called  begyiny  the  question  — the  abuse  of 
making  the  abstract  proposition  resorted  to 
for  proof,  a lever  for  introducing,  in  the  com- 
pany of  other  propositions  that  are  nothing 
to  the  purpose,  the  very  proposition  which  is 
admitted  to  stand  in  need  of  proof. 

Is  the  provision  in  question  fit  in  point  of 
expediency  to  be  passed  into  a law  for  the 
government  of  the  French  nation?  That,  mu- 
tatis  mutandis,  would  have  been  the  question 
put  in  England : that  was  the  proper  ques- 
tion to  have  been  put  in  relation  to  each  pro- 
vision it  was  piopo.sed  should  enter  into  the 
composition  of  the  body  of  French  laws. 


Art.  I.] 

Instead  of  that,  as  often  as  the  utility  of  a 
provision  appeared  (by  reason  of  the  wideness 
of  its  extent,  for  instance)  of  a doubtful  na- 
ture, the  way  taken  to  clear  the  doubt  was 
to  assert  it  to  be  a provision  fit  to  be  made 
law  for  all  men  — for  all  Frenchmen  — and  for 
ail  Englishmen,  for  example,  into  the  bargain. 
This  medium  of  proof  was  the  more  alluring, 
inasmuch  as  to  the  advantage  of  removing 
opposition,  was  added  the  pleasure,  the  sort 
of  titillation  so  exquisite  to  the  nerve  of 
vanity  in  a French  heart  — the  satisfaction, 
to  use  a homely,  but  not  the  less  apposite 
proverb,  of  teaching  grandmothers  to  suck 
eggs.  Ilark  I ye  citizens  of  the  other  side  of 
the  water ! Can  you  tell  us  what  rights  you 
have  belonging  to  you  ? No,  that  you  can’t. 
It’s  we  that  understand  rights  : not  our  own 
only,  but  yours  into  the  bargain  ; while  you, 
poor  simple  souls ! know  nothing  about  the 
matter. 

Hasty  generalization,  the  great  stumbling- 
block  of  intellectual  vanity  I — hasty  gene- 
ralization, the  rock  that  even  genius  itself  is 
80  apt  to  split  upon  ! — hasty  generalization, 
the  bane  of  prudence  and  of  science  ! 

In  the  British  Houses  of  Parliament,  more 
especially  in  the  most  elficient  house  for  busi- 
ness, there  prevails  a well-known  jealousy 
of,  and  repugnance  to,  the  voting  of  abstract 
propositions.  This  jealousy  is  not  less  general 
than  reasonable.  A jealousy  of  abstract  propo- 
sitions is  an  aversion  to  whatever  is  beside  the 
purpose — an  aversion  to  impertinence. 

The  great  enemies  of  public  peace  are  the 
selfish  and  dissocial  passions : — necessary  as 
they  are  — the  one  to  the  very  existence  of 
each  individual,  the  other  to  his  security.  On 
the  part  of  these  affections,  a deficiency  in 
point  of  strength  is  never  to  be  apprehended : 
all  that  is  to  be  apprehended  in  respect  of 
them,  is  to  be  apprehended  on  the  side  of  their 
excess.  Society  is  held  together  only  by  the 
sacrifices  that  men  can  be  induced  to  make 
of  the  gratifications  they  demand : to  obtain 
these  sacrifices  is  the  great  dilficulty,  the  great 
task  of  govemment.  What  has  been  the  ob- 
ject, the  perpetual  and  palpable  object,  of  this 
declaration  of  pretended  rights  ? To  add  as 
much  force  as  possible  to  these  passions,  al- 
ready but  too  strong, — to  burst  the  cords  that 
hold  them  in, — to  say  to  the  selfish  passions, 
there  — everywhere  — is  your  prey  ! — to  the 
angry  passions,  there  — everywhere — is  your 
enemy. 

Such  is  the  morality  of  this  celebrated  ma- 
nifesto, rendered  famous  by  the  same  qualities 
that  gave  celebrity  to  the  incendiary  of  the 
Ephesian  temple. 

The  logic  of  it  is  of  a piece  with  its  mo- 
rality:— a perpetual  vein  of  nonsense,  flowing 
from  a perpetual  abuse  of  words, — words  hav- 
ing a variety  of  meanings,  where  words  with 
•mgl*  meanings  were  equally  at  hand — the 
Voi..  II. 
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same  words  used  in  a variety  of  meanings  in 
the  same  page,  — words  used  in  meanings  not 
their  own,  where  proper  words  were  equally 
at  hand,  — words  and  propositions  of  the  most 
unbounded  signification,  turned  loose  with- 
out any  of  those  exceptions  or  modifications 
which  are  so  necessary  on  every  occasion 
to  reduce  their  import  within  the  compass, 
not  only  of  right  reason,  but  even  of  the  de- 
sign in  hand,  of  whatever  nature  it  may  be; 

tlie  same  inaccuracy,  the  same  inattention  in 
the  penning  of  this  cluster  of  truths  on  which 
the  fate  of  nations  was  to  hang^,  as  if  it  had 
been  an  oriental  tale,  or  an  allegory  for  a 
magazine: — stale  epigrams,  instead  of  neces- 
sary distinctions, — figurative  expressions  pre- 
ferred to  simple  ones,  — sentimental  conceits, 
as  trite  as  they  are  unmeaning,  preferred  to 
apt  and  precise  expressions,  — frippery  orna- 
ment preferred  to  the  majestic  simplicity  of 
good  sound  sense,  — and  the  acts  of  the  senate 
loaded  and  disfigured  by  the  tinsel  of  the 
playhouse. 

In  a play  or  a novel,  tin  improper  word  is 
but  a word : and  the  impropriety,  whether 
noticed  or  not,  is  attended  with  no  conse- 
quences. In  a body  of  laws  — especially  of 
laws  given  as  constitutional  and  fundamental 
ones  — an  improper  word  may  be  a national 
calamity  : — and  civil  war  may  be  the  conse- 
quence of  it.  Out  of  one  foolish  word  may 
start  a thousand  daggers. 

Imputations  like  these  may  appear  gcneial 
and  declamatory — and  rightly  so,  if  tliey  stood 
alone:  but  they  will  be  justified  even  to  sa- 
tiety by  the  details  that  follow.  Scarcely  an 
article,  which  in  rummaging  it,  will  not  be 
found  a true  Pandora’s  box. 

In  running  over  the  several  articles,  I shall 
on  the  occasion  of  each  article  point  out,  in 
the  first  place,  the  errors  it  contains  in  theory; 
and  then,  in  the  second  place,  the  mischiefs 
it  is  pregnant  with  in  practice. 

The  criticism  is  verbal:  — true,  but  what 
else  can  it  be?  Words  — words  without  a 
meaning,  or  with  a meaning  too  flatly  false 
to  be  maintained  by  anybody,  are  the  stuff 
it  is  made  of.  Look  to  the  letter,  you  find 
nonsense  — look  beyond  the  letter,  you  find 
nothing. 

Article  I. 

3fen  [all  men']  are  born  and  remain  free, 
and  equal  in  respect  of  rights.  Social  dislinc- 
tio7is  cannot  be  founded,  but  upon  common 
utilitg. 

In  this  article  ai'e  contained,  grammatically 
speaking,  two  distinct  sentences.  The  first  is 
full  of  error,  the  other  of  ambiguity. 

In  the  first  are  contained  foui  distingui.sh- 
able  propositions,  tdl  of  them  talse  all  of 
them  notoriously  and  undeniably  false  : — 

1 . That  all  men  are  born  free. 

2.  That  all  men  remain  free. 
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3.  That  all  men  arc  born  equal  in  rigliti^. 

4.  That  all  men  remain  {i.  e.  remain  for 
ever,  for  the  propoi^it  ion  is  indefinite  and  un- 
limited) equal  in  rights. 

All  men  are  born  free  ? All  men  remain 
free?  No,  not  a single  man  : not  a single  man 
tliat  ever  was,  oris,  or  will  be.  All  men,  on 
the  contrary,  are  born  in  subjection,  and  the 
most  absolute  subjection  — the  subjection  of 
a helpless  child  to  the  [larents  on  whom  he 
depends  every  moment  for  his  e.xistence.  In 
this  sulijection  every  man  is  born — in  this 
subjection  he  continues  for  years — for  a great 
number  of  years  — and  the  existence  of  the 
indiviiiua]  and  of  the  species  depends  upon  his 
so  doing. 

What  is  the  state  of  things  to  which  the 
supposed  existence  of  these  supposed  rights 
is  meant  to  bear  reference  ? — a state  of  things 
prior  to  the  existence  of  government,  or  a 
state  of  things  subsequent  to  the  existence 
of  government?  If  to  a state  prior  to  the 
existence  of  government,  what  would  the 
existence  of  such  rights  as  these  be  to  the 
pur[)Osc,  even  if  it  were  true,  in  any  country 
where  there  is  such  a thing  as  government  ? 
If  to  a state  of  things  subsequent  to  the  for- 
mation of  government — if  in  a country  where 
there  is  a government,  in  what  single  instance 

— in  the  instance  of  what  single  government, 
is  it  true  ? Setting  aside  the  case  of  parent 
and  child,  let  any  man  name  that  single  go- 
vernment under  which  any  such  equality  is 
recognised. 

All  men  born  free  ? Absurd  and  miserable 
nonsense ! When  the  great  complaint — a com- 
plaint made  perhaps  by  the  very  same  people 
at  the  same  time,  is — that  so  many  men  are 
born  slaves.  Oh  ! but  when  we  acknowledge 
them  to  be  born  slaves,  we  refer  to  the  laws 
in  being ; which  laws  being  void,  as  being 
contrary  to  those  laws  of  nature  which  are 
the  efficient  causes  of  those  rights  of  man 
that  we  arc  declaring,  the  men  in  question  are 
free  in  one  sense,  though  slaves  in  another  ; 

— slaves,  and  free,  at  the  same  time  : — free 
in  respect  of  the  laws  of  nature  — slaves  in 
respect  of  the  pretended  human  laws,  which, 
though  called  laws,  are  no  laws  at  all,  as  be- 
ing contrary  to  the  laws  of  nature.  For  such 
is  the  difference — the  great  and  perpetual  dif- 
ference, betwixt  the  good  subject,  the  rational 
censor  of  the  laws,  and  the  anarchist — be- 
tween the  moderate  man  and  the  man  of  vio- 
lence. The  rational  censor,  acknowledging 
the  existence  of  the  law  he  disapproves,  pro- 
poses the  repeal  of  it:  the  anarchist,  setting 
up  his  will  and  fancy  for  a law  before  which 
all  mankind  are  called  upon  to  bow  down  at 
the  first  word  — the  anarchist,  trampling  on 
truth  and  decency,  denies  the  validity  of  the 
law  in  question,  — denies  the  existence  of  it 
in  the  character  of  a law,  and  calls  upon  all 
mankind  to  rise  up  in  a mass,  and  resist  the 
execution  of  it. 


FALLACIES.  [Aiir.  I. 

Whatever  is,  is,  — was  the  maxim  of  De.s- 
Carles,  who  looked  upon  it  as  so  sure,  as  well 
as  so  instructive  a truth,  that  everything  ehe 
wliich  goes  by  the  name  of  truth  might  be 
deduced  from  it.  The  philosophical  vortex- 
maker — who,  however  mistaken  in  his  philo- 
sophy and  his  logic,  was  harmless  enough  at 
least  — the  manufacturer  of  identical  propo- 
sitions and  celestial  vortices  — little  thought 
how  soon  a part  of  his  own  countrymen, 
fraught  with  pretensions  as  empty  as  his  own, 
and  as  mischievous  as  his  were  innocent, 
would  contest  with  him  even  this  his  favour- 
ite and  fundamental  maxim,  by  which  every- 
thing else  was  to  be  brought  to  light.  What- 
ever  is,  is  not  — is  the  maxim  of  the  anarchist, 
as  often  as  anything  comes  across  him  in  the 
shape  of  a law  which  he  happens  not  to  like. 

“ Cruel  is  the  judge,”  says  Lord  Bacon, 
“ who,  in  order  to  enable  himself  to  torture 
men,  applies  torture  to  the  law.”  Still  more 
cruel  is  the  anarchist,  who,  for  the  purpose 
of  effecting  the  subversion  of  the  laws  them- 
selves, as  well  as  the  massacre  of  the  legisla- 
tors, tortures  not  only  the  words  of  the  law, 
but  the  very  vitals  of  the  language. 

All  men  are  born  equal  in  riylits.  The  rights 
of  the  heir  of  the  most  indigent  family  equal 
to  the  rights  of  the  heir  of  the  most  wealthy? 
In  what  case  is  this  true?  I say  nothing  of 
hereditary  dignities  and  powers.  Inequalities 
such  as  these  being  proscribed  under  and  by 
the  French  government  in  France,  are  conse- 
quently proscribed  by  that  government  under 
every  other  government,  and  consequently 
have  no  existence  anywhere.  For  the  total 
subjection  of  every  other  government  to 
French  government,  is  a fundamental  ()iin- 
ciple  in  the  law  of  universal  independence — • 
the  French  law.  Yet  neither  was  this  tri:e  at 
the  time  of  issuing  this  Declaration  of  Rights, 
nor  was  it  meant  to  be  so  afterwards.  The 
13th  article,  which  we  shall  come  to  in  its 
place,  proceeds  on  the  contrary  supposition : 
for,  considering  its  other  attributes,  incon- 
sistency could  not  be  wanting  to  the  list.  It 
can  scarcely  be  more  hostile  to  all  other  laws 
than  it  is  at  variance  with  itself. 

All  men  (i.  e.  all  human  creatures  of  both 
sexes)  remain  equal  in  rights.  All  men,  mean- 
ing doubtless  all  human  creatures.  The  ap- 
prentice, then,  is  equal  in  rights  to  his  mas- 
ter; he  has  as  much  liberty  with  relation  to 
the  master,  as  the  master  has  with  relation 
to  him  ; he  has  as  much  right  to  command 
and  to  punish  him  ; he  is  as  much  owner  and 
master  of  the  master’s  house,  as  the  master 
himself.  The  case  is  tlie  same  as  between 
ward  and  guardian.  So  again  as  between 
wife  and  husband.  The  madman  has  as  good 
a right  to  confine  anybody  else,  as  anybody 
else  has  to  confine  him.  The  idiot  bas  as 
much  right  to  govern  everybody,  as  anybody 
can  have  to  govern  him.  The  physician  and 
the  nurse,  when  cidled  in  by  the  next  friend 
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of  <a  sick  man  seized  with  a delirium,  have  no 
more  risrht  to  prevent  his  throwing  himself 
out  of  the  window,  than  he  has  to  tlirow 
them  out  of  it.  All  this  is  plainly  and  in- 
coiitestah.ly  ineluded  in  this  nrticlo  of  the 
Declaration  of  iiights:  in  tlio  very  words  of 
it,  and  in  the  meaning — if  it  have  any  mean- 
ing. Was  this  the  meaning  of  the  authors 
ofit? — or  did  they  mean  to  admit  this  expla- 
nation as  to  some  of  the  instanees,  and  to 
e.vplain  the  article  away  as  to  the  rest  ? Not 
being  idiots,  nor  lunatics,  nor  under  a de- 
lirium, they  would  explain  it  away  with  re- 
gard to  the  madman,  and  the  man  under  a 
delirium.  Considering  that  a child  may  be- 
come an  orphan  as  soon  as  it  has  seen  the 
light,  and  that  in  that  case,  if  not  subject  to 
government,  it  must  perish,  they  would  ex- 
plain it  away,  I think,  and  contradict  them- 
selves, in  the  case  of  guardian  and  ward.  In 
the  case  of  master  and  apprentice,  1 would 
not  take  upon  me  to  decide  : it  may  have 
been  their  meaning  to  proscribe  that  relation 
altogether ; — at  least,  this  may  have  been  the 
case,  as  soon  as  the  repugnancy  between  that 
institution  and  this  oracle  M-as  pointed  out ; 
for  the  professed  object  and  destination  of  it 
is  to  be  the  standard  of  truth  and  falsehood, 
of  right  and  wrong,  in  everything  that  relates 
to  government.  But  to  this  standard,  and  to 
this  article  of  it,  the  subjection  of  the  appren- 
tice to  the  master  is  flatly  and  diametrically 
repugnant.  If  it  do  not  proscribe  and  exclude 
this  inequality,  it  proscribes  none  : if  it  do 
not  do  this  mischief,  it  does  nothing. 

So,  again,  in  the  case  of  husband  and  wife. 
Amongst  the  other  abuses  which  the  oracle 
was  meant  to  put  an  end  to,  may,  for  aught 
I can  pretend  to  say,  have  been  the  institu- 
tion of  marriage.  For  what  is  the  subjection 
of  a small  and  limited  number  of  years,  in 
comparison  of  the  subjection  of  a whole  life  ? 
Yet  without  subjection  and  inerpiality,  no 
such  institution  can  by  any  possibility  take 
place  ; for  of  two  contradictory  wills,  both 
cannot  take  eflect  at  the  same  time. 

The  same  doubts  apply  to  the  case  of  mas- 
ter and  hired  servant.  Better  a man  should 
starve  than  hire  himself;  — better  half  the 
species  starve,  than  hire  itself  out  to  service. 
For,  where  is  the  compatibility  between  li- 
berty and  servitude  ? IIow  can  liberty  and 
servitude  subsist  in  the  same  person  ? What 
good  citizen  i.s  there,  that  would  hesitate  to 
die  for  liberty?  And,  as  to  those  who  are 
not  good  citizens,  what  matters  it  whether 
they  live  or  starve  ? Besides  that  every  man 
who  lives  under  this  constitution  being  equal 
in  rights,  equal  in  all  sorts  of  rights,  is  equal 
in  respect  to  rights  of  property.  No  man, 
therefore,  caii  be  in  any  danger  of  starving 
— no  man  can  have  so  much  as  that  motive. 
Weak  atid  inadequate  as  it  is,  for  hiring  him- 
self out  to  service. 


Sentence  2.  Social  dittiricilmis  cannot  be 

fouitilcd  hut  ujion  common  vtiUty Tins 

proposition  has  two  or  three  meanings.  Ac- 
cording to  one  of  them,  the  proposition  is 
notoriously  false  : according  to  another,  it  is 
in  contradiction  to  the  four  propositions  that 
preceded  it  in  the  same  sentence. 

Vvbat  is  meant  by  social  distinctions?  what 
is  meant  by  can  ? wdiat  is  meant  hy  founded  ? 

hat  is  meant  hj’  social  distinctions  ? — 
Distinctions  not  respecting  equality  ? — then 
these  are  nothing  to  the  purpose.  Distinc- 
tions in  respect  of  equality?  — then,  consis- 
tently with  the  preceding  propositions  in  this 
same  article,  they  can  hr.vc  tio  existence:  not 
existing,  they  cannot  Ite  founded  upon  any- 
thing. The  distinctions  above  exemplified, 
are  they  in  the  mimber  of  the  social  distinc- 
tions here  intended?  Not  one  of  them  (as 
we  have  been  seeing,)  but  has  subjection  — 
not  one  of  them,  but  has  inequality  for  its 
very  essence. 

What  is  meant  by  can — can  not  be  founded 
but  upon  common  utility?  Is  it  meant  tospeak 
of  what  is  established,  or  of  what  oni/ht  to 
he  established?  Does  it  mean  that  no  social 
distinctions,  Init  those  which  it  approves  a.s 
having  the  foundation  in  question,  are  esta- 
blished anywhere?  or  sim[)ly  that  none  such 
oiKjht  to  he  established  anywhere  ? or  that,  if 
the  establishment  or  maintenance  of  such  dis- 
positions by  the  laws  be  attempted  anywhere, 
such  laws  ought  to  he  treated  as  void,  and 
the  attempt  to  execute  them  to  be  resisted  ? 
For  such  is  the  venom  that  lurks  under  such 
words  as  can  and  can  not,  when  set  up  as  a 
check  upon  the  law's,  — they  contain  all  these 
three  so  perfedl}  distinct  and  widely  diflc 
rent  meanings.  In  the  tirst,  the  proposition 
they  are  inserted  into  refers  to  practice,  and 
makes  appeal  to  observation  — to  the  obser- 
vation of  other  men,  in  regard  to  a matter  of 
fact;  in  tlic  second,  it  is  an  ai'peal  to  the 
approving  faculty  of  others,  in  regard  to  the 
same  matter  of  fact : in  the  third,  it  is  no 
appeal  to  anything,  or  to  anybody,  but  a vio-- 
lent  attempt  upon  the  liberty  of  speech  and 
action  on  the  part  of  others,  by  the  terrors 
of  anarchical  despotism,  rising  up  in  opposi- 
tion to  the  laws:  it  is  an  attempt  to  lift  the 
dagger  of  the  assassin  against  all  individuals 
who  presume  to  hold  an  opinion  dillerent  from 
that  of  the  orator  or  the  writer,  and  against 
all  governments  which  presume  to  support  any 
such  individuals  in  any  such  presum|ition.  In 
the  fir.st  of  these  import.s,  the  proposition  is 
perfectly  harmless:  but  it  is  commonly  so 
untrue,  so  glaringly  untrue,  so  palpably  un- 
true, even  to  drivelling,  tliat  it  must  be  plain 
to  everybody  it  can  never  have  been  the  mean- 
ing that  was  intended. 

In  the  second  of  these  imports,  the  pio- 
position  may  he  true  or  not,  as  it  may  happen, 
and  at  any  rate  is  equally  innocent ; but  it  la 
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such  as  will  not  answer  the  purpose ; for  an 
opinion  that  leaves  others  at  liberty  to  be  of 
a contrary  one,  will  never  answer  the  pur- 
pose of  the  passions:  and  if  this  had  been  the 
meaning  intended,  not  this  ambiguous  phrase- 
ology, but  a clear  and  simple  one,  presenting 
this  meaning  and  no  other,  would  have  been 
employed.  The  third,  which  may  not  impro- 
perly be  termed  the  rtijfian-lihe  or  threatening 
import,  is  the  meaning  intended  to  be  pre- 
sented to  the  weak  and  timid,  while  the  two 
innocent  ones,  of  which  one  may  even  be 
reasonable,  are  held  up  before  it  as  a veil  to 
blind  the  eyes  of  the  discerning  reader,  and 
screen  from  him  the  mischief  that  lurks  be- 
neath. 

Can  and  can  not,  when  thus  applied  — can 
and  can  not,  when  used  instead  of  ouyht  and 
ovyht  not — can  and  can  not,  when  applied  to 
the  binding  force  and  effect  of  laws — not  of 
the  acts  of  individuals,  nor  yet  of  the  acts  of 
subordinate  authority,  but  of  the  acts  of  the 
supreme  government  itself,  are  the  disguised 
cant  of  the  assassin : after  them  there  is  no- 
thing but  c/o  him,  betwixt  the  preparation  for 
murder  and  the  attempt.  They  resemble  that 
instrument  which  in  outward  appearance  is 
but  an  ordinary  staff,  but  which  within  that 
simple  and  innocent  semblance  conceals  a 
dagger.  These  are  the  words  that  speak 
daggers — if  daggers  can  be  spoken : they  s])eak 
daggers,  and  there  remains  nothing  but  to  use 
them. 

Look  where  I will,  I see  but  too  many  laws, 
the  alteration  or  abolition  of  which,  would  in 
my  poor  judgment  be  a public  blessing.  I can 
conceive  some,  — to  put  extreme  and  scarcely 
exampled  cases, — to  which  I might  be  inclined 
to  oppose  resistance,  with  a prospect  of  sup- 
port such  .as  promised  to  be  effectual.  But 
to  talk  of  what  the  law,  the  supreme  legis- 
lature of  the  country,  acknowledged  as  such, 
can  not  do! — to  talk  of  a void  law  as  you 
would  of  a void  order  or  a void  judgment ! — 
The  very  act  of  bringing  such  words  into  con- 
junction is  either  the  vilest  of  nonsense,  or 
the  worst  of  treasons: — treason,  not  against 
one  branch  of  the  sovereignty,  but  against 
the  whole : treason,  not  against  this  or  that 
government,  but  against  alt  governments. 

Article  II. 

The  end  in  view  of  even/  political  assto- 
cialion  is  the  preservation  of  the  natural  and 
imprescriptible  riylits  of  man.  These  riyhts 
are  liberty,  property,  security,  and  resistance 
to  oppression. 

Sentence  1.  The  end  in  view  of  every  po- 
litical association,  is  the  preservation  of  the 
natural  and  imprescriptible  rights  of  man. 

More  confusion  — more  nonsense,  — and 
the  nonsense,  as  usual,  dangerous  nonsense. 
The  words  can  scarcely  be  said  ( o have  a mean- 
ing : but  if  they  have,  or  rather  if  they  had 


[Art.  II, 

a meaning,  these  would  be  the  piopositions 
eitlier  asserted  or  implied  : — 

1.  That  there  are  such  things  as  rights  an- 
terior to  the  establishment  of  goveriimenls ; 
for  natural,  as  applied  to  rights,  if  it  mean 
anything,  is  meant  to  stand  in  oppo.sition  to 
Icyal^ — to  such  rights  as  are  acknowledged  to 
owe  their  existence  to  government,  and  are 
consequently  posterior  in  their  date  to  the 
establishment  of  government. 

2.  That  these  rights  can  not  be  abrogated 
by  government : for  can  not  is  implie<l  in  the 
form  of  the  word  imprescriptible,  and  the 
sense  it  wears  when  so  applied,  is  the  cut- 
throat sense  above  explained. 

3.  That  the  governments  that  exist  derive 
their  origin  from  formal  associations,  or  what 
are  now  called  conventions;  associations  en- 
tered into  by  a partnership  contract,  with  all 
the  members  for  partners, — entered  into  at  a 
day  preiixed,  for  a predetermined  purpose,  the 
formation  of  a new  government  where  there 
was  none  before  (for  as  to  formal  meetings 
holden  under  the  controul  of  an  existing  go- 
vernment, they  are  evidently  out  of  question 
here)  in  which  it  seems  again  to  be  iin[)lied 
in  the  way  of  inference,  though  a necessary 
and  an  unavoidable  inference,  that  all  govern- 
ments (that  is,  self-called  governments,  knots 
of  persons  exercising  the  powers  of  govern- 
ment) that  have  had  any  other  origin  than  an 
association  of  the  above  description,  are  ille- 
gal, that  is,  no  governments  at  all ; resistance 
to  them,  and  subversion  of  them,  lawfid  and 
commendable  ; and  so  on. 

Such  are  the  notions  implied  in  this  first 
part  of  the  article.  How  stands  the  truth  of 
things  ? 'Fhat  there  are  no  such  things  as  na- 
tural rights — no  such  things  as  rights  anterior 
to  the  establishment  of  government — no  such 
things  as  natural  rights  opposed  to,  in  con- 
tradistinction to,  legal:  that  the  expression  is 
merely  figurative;  that  when  used,  in  the  mo- 
ment you  attempt  to  give  it  a literal  meaning 
it  leads  to  error,  and  to  that  sort  of  error  that 
leads  to  mischief — to  the  extremity  of  mis- 
chief. 

We  know  what  it  is  for  men  to  live  with- 
out government — and  living  without  govern- 
ment, to  live  without  rights  : we  know  what 
it  is  for  men  to  live  without  government,  for 
we  see  instances  of  such  a way  of  life  — we 
see  it  in  many  savage  nations,  or  rather  races 
of  mankind  ; for  instance,  among  the  savages 
of  New  South  Wales,  whose  way  of  living  is 
so  well  known  to  us:  no  habit  of  obedience, 
and  thence  no  government  — no  government, 
and  thence  no  laws  — no  laws,  and  thence 
no  such  things  as  rights  — no  security — no 
property  : — liberty,  as  against  regular  con- 
troul, the  controul  of  laws  and  government — ■ 
perfect ; but  as  against  all  irregular  controul, 
the  mandates  of  stronger  individuals,  none. 
In  this  state,  at  a time  earlier  than  the  com- 
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menceinent  of  bistory  — in  this  same  state, 
judging  from  analogy,  we,  the  inhabitants  of 
the  par  t of  the  globe  we  call  Europe,  were  ; 

no  government,  consequently  no  rights: 

no  rights,  consequently  no  property — no 
lcg:vl  security  — no  legal  liberty  : security 
not  more  than  belongs  to  beasts  — forecast 
and  sense  of  insecurity  keener  — consequently 
in  point  of  happiness  below  the  level  of  the 
brutal  race. 

In  proportion  to  the  want  of  happiness  re- 
sulting from  the  want  of  rights,  a reason  ex- 
ists for  wishing  that  there  were  such  tilings 
as  rights.  Rut  reasons  for  wishing  there  were 
such  things  as  rights,  are  not  rights;  — a rea- 
son for  wishing  that  a certain  right  were  esta- 
blished, is  not  that  right  — want  is  not  supply 
. — hunger  is  not  bread. 

That  which  has  no  existence  cannot  be 
destroyed  — that  which  cannot  be  destroyed 
cannot  reciuire  anything  to  preserve  it  from 
destruction.  jVatiirul  ri(/lits  is  simple  non- 
sense : natural  and  imprescriptible  rights, 
rhetorical  nonsense,  — nonsense  upon  stilts. 
Dut  this  rhetorical  nonsense  ends  in  the  old 
strain  of  mischievous  nonsense:  fur  imme- 
diatel}'  a list  of  these  pretended  natural  rights 
is  given,  and  those  are  so  cxfiresscd  as  to  pre- 
sent to  view  legal  rights.  And  of  these  rights, 
Mhatever  they  are,  there  is  not,  it  seems,  any 
one  of  w hich  any  government  c<ui,  upon  any 
occasion  whatever,  abrogate  the  smallest  par- 
ticle. 

ISo  much  for  fcrroii.^t  hmguage.  What  is 
the  language  of  reason  and  plain  sense  upon 
this  same  subject?  That  in  proportion  as  it 
is  or  proper,  i.  e.  advantageous  to  the 
society  in  question,  tliat  this  or  that  right  — 
a right  to  this  or  that  elTect  — should  be 
established  and  maintained,  in  that  same  pro- 
portion it  is  ivromj  that  it  should  be  abro- 
gated : but  that  as  there  is  no  rbjht,  which 
ought  not  to  be  maintained  so  lung  as  it  is 
upon  the  whole  advantageous  to  the  society 
that  it  should  be  maintained,  so  there  is  no 
right  which,  when  the  abolition  of  it  is  advan- 
tageous to  society,  sliould  not  bo  abolished. 
To  know  whether  it  would  be  more  for  the 
advantage  of  society  that  this  or  that  right 
should  be  maintained  or  abolished,  the  time  at 
which  the  question  about  maintaining  orabo- 
lis’iing  is  proposed,  must  be  given,  and  the 
circumstances  under  which  it  is  proposed  to 
maintain  or  abolish  it;  the  right  itself  must 
be  spc.'ificallv  described,  not  jumbioil  with  an 
umlistinguishable  heap  of  otlicrs,  under  any 
siu'h  vague  general  terms  as  property,  liberty, 
and  the  like. 

One  thing,  in  the  nndst  of  all  this  confusion, 
is  but  too  plain.  They  know  not  of  wlmt  they 
arc  talking  under  the  name  of  natural  rights, 
and  yet  they  would  have  them  imprescrip- 
tible— proof  again>t  all  the  power  of  the 
laws  — pregnant  with  occasions  summoning 


the  members  of  the  community  to  rise  up  in 
resistance  against  the  laws.  What,  then,  was 
their  object  in  declaring  the  e.\istencc  of  im- 
prescrijitible  rights,  and  without  specifying  a 
single  one  by  any  such  mark  as  it  could  be 
known  by  ? This  and  no  other — to  excite  and 
keep  up  a si)irit  of  resistance  to  alt  laws  — a 
spirit  of  insurrection  against  all  governments 
— against  the  governments  of  all  other  na- 
tions instantly,  — against  the  government  of 
their  own  nation  — against  the  government 
they  themselves  were  pretending  to  estab- 
lish — even  that,  as  soon  as  their  own  reign 
should  be  at  an  end.  In  us  is  the  i)erfeclion 
of  virtue  and  wisdom  : in  all  mankind  besides, 
the  extremity  of  wickedness  and  folly.  Our 
will  shall  consequently  reign  without  oon- 
troul,  and  for  ever : reign  now  we  are  living — 
reign  after  we  are  dead. 

All  nations  — all  future  ages  — shall  be,  for 
they  are  predestined  to  bo,  our  slaves. 

Future  governments  will  not  have  honesty 
enough  to  be  trusted  with  the  determination 
of  what  rights  shall  be  maintained,  what 
abrogated — what  laws  kept  in  force,  what  re- 
pealed. Future  subjects  (I  should  say  future 
citizens,  for  French  government  does  not  ad- 
mit of  subjects)  will  not  have  wit  enough 
to  be  trusted  with  the  choice  whether  to 
submit  to  the  determination  of  the  govern- 
ment of  their  time,  or  to  resist  it.  Govern- 
ments, citizens — all  to  the  end  of  time  — all 
must  be  kept  in  chains. 

Such  are  their  maxims  — such  their  pre- 
mises—for  it  is  by  such  premises  only  that 
the  doctrine  of  im|n-escrii)tible  rights  and  un- 
repcalable  laws  can  be  supported. 

What  is  the  real  source  of  these  impre- 
scriptible rights  — these  unrcpcalable  laws? 
Power  turned  blind  by  looking  fro.n  its  own 
height : self-conceit  and  tyranny  exalted  into 
insanity.  No  man  was  to  have  any  other  man 
for  a servant,  yet  :xll  men  were  tbrever  to  be 
their  slaves.  M:vking  laws  with  imposture  in 
their  mouths,  under  pretence  of  declaring 
them  — giving  for  laws  anything  that  came 
uppermost,  and  the.se  nnrepealable  ones,  on 
pretence  of  finding  them  ready  made.  Made 
by  what?  Not  by  a God  — tht'y  allow  of 
none;  but  by  their  goddess.  Nature. 

The  origination  of  governments  from  a con- 
tract is  a pure  tiction,  or  in  other  word  -,  a 
falsehood.  It  never  has  been  known  to  be 
true  in  any  instance  ; the  allegation  ot  it  doc.s 
mischief,  Ity  involving  the  subject  in  error  and 
confusion,  and  is  neither  necessary  nor  use- 
ful to  any  good  purpose. 

All  governments  that  we  have  any  account 
of  have  been  gradually  establislied  by  habit, 
after  h.iving  been  formed  by  force;  unless  in 
the  ijistance  of  governments  formed  b\  indi- 
viduals who  have  been  emancipated,  oi  have 
emancipated  tbemselves,  fro:n  governmen's 
alreadv  formed,  the  g'overnments  under  which 


50-2 


ANARCHICAL 

tliey  were  born — a rare  case,  aiul  from  which 
nothing  follows  with  regard  to  tlie  rest.  W hat 
signifies  it  how  governments  are  formed  ? 
Is  it  the  less  proper  — the  less  conducive  to 
the  ha()piiies.s  of  society  — that  the  happiness 
of  society  should  be  the  one  abject  kept  in 
view  by  the  members  of  the  government  in 
all  their  measures  ? Is  it  the  less  the  interest 
of  meji  to  be  happy  — less  to  be  wished  that 
they  may  be  so  — less  the  moral  duty  of  their 
governors  to  make  them  so,  as  far  as  they 
can,  at  Mogadorc  than  at  Philadelphia? 

Whence  is  it,  but  from  government,  that 
contracts  derive  their  binding  force  ? Con- 
tracts came  from  government,  not  govern- 
ment from  contracts.  It  is  from  the  habit  of 
enforcing  contracts,  and  seeing  them  enforced, 
tliat  governments  are  eliiefly  indebted  for 
whatever  disposition  they  have  to  observe 
tliem. 

Sentence  2.  Those  rights  [these  impre- 
scriptible as  well  as  natural  rights,]  are  li- 
berty, property,  security,  and  resistance  to 
ojtpression. 

Observe  the  c.xtent  of  these  pretended 
riglits,  each  of  them  belonging  to  every  man, 
and  all  of  them  witliout  boimds.  Unbounded 
liberty  ; that  is,  amongst  other  things,  the  li- 
berty of  doing  or  not  deijig  on  every  occasion 
whatever  each  man  pleases: — Unbounded 
property ; that  is,  the  right  of  doing  with 
everything  around  him  (with  every  ihimj  at 
least,  if  not  with  every  person,)  whatsoever 
he  pleases;  communicating  that  right  to  any- 
body, and  withholding  it  from  anybody:  — 
Unbounded  security ; that  is,  security  for  such 
his  liberty,  for  such  his  property,  and  for  his 
person,  .ugainst  every  defalcation  that  can  be 
called  for  on  any  account  in  respect  of  any  of 
them; — Unbounded  resistance  to  oppres- 
sion ; that  is,  unhounded  exercise  of  the  fa- 
culty of  guarding  himself  against  whatever 
unpleasant  circumstance  may  present  itself 
to  his  imagination  or  his  passions  under  that 
name.  Nature,  say  some  of  the  interpreters 
of  the  pretended  law  of  nature  — nature  gave 
to  each  man  a right  to  everything ; which  is, 
in  effect,  but  another  way  of  saying — nature 
has  given  no  such  right  to  anybody  ; for  in 
regard  to  most  rights,  it  is  as  true  that  what 
is  every  man’s  right  is  no  man’s  right,  as  that 
what  is  every  man’s  business  is  no  man’s 
business.  Nature  gave  — gave  to  every  man 
a right  to  everything:  — be  it  so — true  ; and 
hence  the  necessity  of  human  government 
and  human  laws,  to  give  to  every  man  his  own 
right,  without  which  no  right  whatsoever 
wmuld  amount  to  anything.  Nature  gave 
every  man  a right  to  everything  before  the 
existence  of  laws,  and  in  default  of  laws. 
Tliis  nominal  universality  and  real  nonentity 
of  right,  set  up  provisionally  by  nature  in  de- 
lault  of  laws,  the  French  oracle  lays  hold  of, 
and  perpetuates  it  under  the  law  and  in  spite 
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of  laws.  These  anarchical  -iglits  which  nature 
had  set  out  with,  democratic  art  attempts  to 
rivet  down,  ami  declares  indetcasible. 

Unbounded  liberty — I must  still  say  un- 
bounded liberty ; — for  though  the  next  article 
but  one  returns  to  the  charge,  and  gives  such 
a definition  of  liberty  as  seems  intended  to 
set  bounds  to  it,  yet  in  effect  the  limitation 
amounts  to  nothing;  and  when,  as  here,  no 
warning  is  given  of  any  exception  in  the 
texture  of  the  general  rule,  every  excc|)tion 
W'hieh  turns  uj)  is,  not  a confirmation  but  a 
contradiction  of  the  rule:  — liberty,  with- 
out any  pre-announced  or  intelligible  bounds; 
and  as  to  the  other  rights,  they  remain  un- 
bounded to  the  end  : rights  of  man  composed 
of  a system  of  contradictions  and  impossi- 
bilities. 

In  vain  would  it  be  said,  that  though  no 
bounds  are  here  assigned  to  any  of  these 
rights,  yet  it  is  to  be  understood  as  taken  for 
granted,  and  tacitly  admitted  and  assumed, 
that  they  are  to  have  bounds;  viz.  such  hounds 
as  it  is  understood  will  be  set  them  by  the 
laws.  Vain,  1 say,  would  be  this  apology  j 
for  the  supposition  would  he  contradictor}  to 
the  express  declaration  of  the  article  itself, 
and  would  defeat  the  very  object  wl’.ich  tlie 
whole  declaration  has  in  view.  It  would  be 
sclf-contradictory,  because  these  rights  are,  in 
the  same  breath  in  which  their  existence  is 
declared,  declared  to  be  imprescri[)tible  ; and 
imprescriptible,  or,  as  we  in  England  should 
say,  indefeasible,  means  iiotliing  unless  it  ex- 
cliule  the  interference  of  the  laws. 

It  woidd  be  not  only  inconsistent  with  it- 
self, but  inconsistent  with  the  declared  uml 
sole  object  of  the  declaration,  if  it  did  not 
exclude  the  interference  of  the  laws.  It  is 
against  the  laws  themselves,  and  the  laws 
only,  that  this  declaration  is  levelled.  It  is  for 
the  hands  of  the  legislator  and  all  legislators, 
and  none  hut  legislators,  that  the  shackles  it 
provides  are  intended, — it  is  against  thca[)pie- 
iiended  encroachments  of  legislators  that  the 
rights  in  rpiestion,  the  liberty  and  property, 
and  so  forth,  are  intended  to  be  made  secure, 
— it  is  to  such  encroachments,  and  damages, 
and  dangers,  that  whatever  security  it  pro- 
fesses to  give  has  respect.  Precious  security 
for  unbounded  rights  against  legislators,  if 
the  extent  of  those  rights  in  every  direction 
were  purposely  left  to  depend  upon  the  will 
and  pleasure  of  those  very  legislators  ! 

Nonsensical  or  nugatory,  and  in  both  cases 
mischievous:  such  is  the  alternative. 

So  much  for  all  these  pretended  indefea- 
sible rights  in  the  lump : their  inconsistency 
\nth  each  other,  as  well  as  the  inconsistency 
of  them  in  the  character  of  indefeasible  riglits 
with  the  existence  of  government  ami  all 
peaceable  society,  will  appear  still  more  plain- 
ly when  Ave  examine  them  one  by  one. 

1.  Liberty,  then,  is  imprescriptible  — in- 
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capable  of  being  taken  away  — out  of  the 
power  of  any  gos’ernment  ever  to  take  away: 

liberty,  — that  is,  every  branch  of  liberty 

every  individual  exercise  of  liberty  ; for  no 
line  is  drawn  — no  distinction  — no  exception 
made.  What  these  instructors  as  well  as  go- 
vernors of  mankind  appear  not  to  know,  is, 
that  all  rights  are  made  at  the  expense  of  li- 
berty— all  laws  by  which  rights  are  created  or 
confirmed.  No  right  without  a correspondent 
obligation.  Liberty,  as  against  the  coercion 
of  the  law,  may,  it  is  true,  be  given  by  the 
simple  removal  of  the  obligation  by  which 
that  coercion  was  applied — by  the  sini()le  re- 
peal of  the  coercing  law.  But  as  against  the 
coercion  applicable  by  individual  to  indivi- 
dual, no  liberty  can  be  given  to  one  man  but 
in  pro|iortion  as  it  is  taken  from  another.  All 
coercive  laws,  therefore  (that  is,  all  laws  but 
constitulional  laws,  and  laws  repealing  or 
modifying  coercive  laws,)  and  in  parlicu- 
lar  all  laws  creative  of  liberty,  are,  as  far  as 
they  go,  abrogative  of  liberty.  Not  here  and 
there  a law  only  — not  this  or  that  pos.sible 
law,  but  almost  all  laws,  are  therefore  repug- 
nant to  these  natural  and  imprescriptible 
rights:  consequently  null  and  void,  calling 
for  resistance  and  insurrection,  and  so  on,  as 
before. 

Lawscreativc  of  rights  of  property  are  also 
struck  at  by  the  same  anathema.  How  is  pro- 
perty given?  By  restraining  liberty;  that  is, 
by  taking  it  away  so  far  as  is  necessary  for 
tlie  purpose.  How  is  your  bouse  made  ) ours  ? 
By  debarring  every  one  else  from  the  liberty 
of  entering  it  without  your  leave.  But 

2.  Property.  Property  stands  second  on 
the  list,— jiroprietary  riglits  are  in  tbe  number 
of  tbe  natural  and  imprescriptible  rights  of 
man — of  tbe  riglits  which  a man  is  not  in- 
debted for  to  the  laws,  and  which  cannot  be 
taken  from  him  by  tlie  l.iws.  Men  — that  is, 
every  man  (for  a general  expression  given 
without  exeoiition  is  an  universal  one)  lias  a 
right  to  property,  to  proprietary  rights,  a 
riylii  irkich  cannot  be  taken  away  from  him 
by  tlie  laws.  To  proprietary  riglits.  Good: 
but  in  relation  to  wliat  subject?  for  as  to  pro- 
prietary rights  — without  a subject  to  which 
they  are  referable — without  a subject  in  or 
in  relation  to  which  they  can  be  exercised  — 
they  will  hardly  be  of  niucli  value,  they  will 
hardly  be  worth  taking  care  of,  with  so  nmeli 
solemnity.  In  vain  would  all  the  laws  in 
the  world  have  ascertained  that  I have  a 
right  to  something.  If  this  bo  all  they  ha^■e 
done  for  me — if  there  be  no  siieeific  subject  in 
relation  to  wbich  my  propiietary  rights  are 
established,  I must  either  take  what  1 want 
M’ithout  right,  or  starve.  As  there  is  no  such 
subject  specified  with  relation  to  each  man, 
or  to  any  inuii  (indeed  how  could  there  be  ?) 
the  necessary  inference  (taking  tbe  passage 
literally)  is,  that  every  man  has  all  manner  ot 
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proprietary  rights  with  relation  to  every  sub- 
ject of  property  without  exception:  in  a 
word,  that  every  man  has  a right  to  every 
thing.  Unfortunately,  in  most  matters  of  pro- 
perty, what  is  every  man’s  right  is  no  man’s 
right ; so  that  the  etfect  of  this  part  of  the 
oracle,  if  observed,  would  be,  not  to  establish 
property,  but  to  extinguish  it  — to  render 
it  impossible  ever  to  be  revived  : and  this  is 
one  of  the  rights  declared  to  be  imprescrip- 
tible. 

It  will  probably  be  acknowledged,  that 
according  to  this  eonstruelion,  the  elan.se  in 

question  is  equally  ruinous  and  absurd  : 

and  bence  tlie  inference  may  be,  that  this 
was  not  the  construction  — this  was  not  ll.e 
meaning  in  view.  But  by  tbe  same  rule,  every 
possible  construction  which  the  words  em- 
ployed can  admit  of,  miglit  be  proved  not  to 
have  been  the  meaning  in  view:  nor  is  tliis 
clause  a wbit  more  absurd  or  ruinous  than 
all  that  goes  before  it,  and  a great  deal  of 
what  comes  after  it.  And,  in  short,  if  this 
be  not  the  meaning  of  it,  tvlmt  is?  Give  it 
a sense — give  it  any  sense  whatever,  — it 
is  miscliievous  : — to  save  it  from  that  iinjui- 
tation,  there  is  but  one  course  to  t.eke,  which 
is  to  acknowledge  it  to  be  nonsense. 

Thus  niiicli  would  be  clear,  if  anytliing 
were  clear  in  it,  that  according  to  this  cliuise, 
whatever  projirietary  rights,  wliatcver  pro- 
perty a man  once  has,  no  matter  how,  being 
imprescriptible,  can  never  be  taken  away 
from  him  by  :iny  law  ; or  of  what  use  or 
meaning  is  tbe  clause  ? So  that  the  moment 
it  is  acknowledged  in  relation  to  any  article, 
that  such  article  is  my  property,  no  matter 
liow  or  when  it  became  so,  that  moment  it 
is  acknowledged  tliat  it  can  never  be  taken 
away  from  me  : tliercforc,  for  c.vample,  all 
laws  and  all  judgments,  whereby  anytliing  is 
taken  away  from  me  without  inj’  tree  con- 
sent — all  taxes,  for  exani|)le,  and  all  fines  — 
are  void,  and,  as  such,  call  Ibi'  resistiince  and 
insurrection,  and  so  forth,  as  before. 

3.  Security.  Security  stands  tbe  llnrd  on 
the  list  of  these  natural  and  imprescriptible 
rights  which  laws  did  not  give,  and  which 
laws  are  not  in  any  degree  to  be  siillcieil  to 
takeaway.  Under  the  head  of  seenritj , li- 
hei'tv  might  have  been  includeil,  so  likewise 
property  : since  security  for  liberty,  or  the 
enjoyment  of  liberty,  may  he  spoken  of  as  a 
branch  of  security  : — security  for  property, 
or  the  enjoyment  of  propriettiry  rights,  as 
another.  Security  for  person  is  the  branch 
tliat  .seems  here  to  have  been  understood:— 
security  for  each  man’s  person,  as  against  all 
those  hurtful  or  disagreeable  impressions  (ex- 
clusive of  tho.se  which  consist  in  tlie  mere 
disturbance  of  flic  enjoyment  of  liberty,)  by 
wliicli  a man  is  affected  in  bis  person  ; Ios^  ol 
life  — loss  uflinibs  — loss  of  the  use  oflimbs 
woiimls,  bruises,  and  the  like.  All  laws 
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arc  mill  ami  void,  then,  which  on  any  account 
oi'  in  any  manner  seek  to  expose  the  person 
of  any  man  to  any  risk  — which  appoint  capi- 
tal or  other  corporal  punishment  — which  ex- 
pose a man  to  personal  hazard  in  the  service 
of  the  military  power  against  foreign  enemies, 
or  in  that  of  the  judicial  power  against  de- 
limpients  : — all  laws  which,  to  preserve  the 
country  from  pestilence,  authorize  the  imme- 
diate execution  of  a suspected  person,  in  the 
event  of  his  transgressing  certain  bounds. 

4,  Resistance  to  oppression.  Fourth  and 
last  in  the  list  of  natural  and  imprescriptible 
riglits,  resistance  to  oppression  — meaning,  I 
su[)pose,  the  right  to  resist  oppression.  What 
is  oppression  ? Power  misapplied  to  the  pre- 
judice of  some  individual.  What  is  it  that  a 
man  has  in  view  when  he  speaks  of  oppres- 
sion ? Some  exertion  of  po\ver  which  he  looks 
upon  as  misapplied  to  the  prejudice  of  some 
individual  — to  the  producing  on  the  part  of 
such  individual  some  suffering,  to  w'hich  (whe- 
ther as  forbidden  by  the  laws  or  otherwise) 
we  conceive  he  ought  not  to  have  been  sub- 
jected. But  against  everything  that  can  come 
under  the  name  of  oppression,  provision  has 
been  already  made,  in  the  manner  we  have 
seen,  by  the  recognition  of  the  three  preced- 
ing rights  ; since  no  oppression  can  fall  upon 
a man  which  is  not  an  infringement  of  his 
rights  in  relation  to  liberty,  rights  in  rela- 
tion to  property,  or  rights  in  relation  to  se- 
curity, as  abos’e  described.  Where,  then,  is 
the  difference  ? — to  what  purpose  this  fourth 
clause  after  the  three  first?  To  this  purpose: 
tlie  mischief  they  seek  to  prevent,  the  rights 
they  seek  to  establish,  are  the  same  ; the  dif- 
ference lies  in  the  nature  of  the  remedy  en- 
deavoured to  be  applied.  To  prevent  the 
mischief  in  question,  the  endeavour  of  the 
three  former  clauses  is,  to  tie  the  hand  of  the 
legislator  and  bis  subordinates,  by  the  fear  of 
nullity,  and  the  remote  apprehension  of  ge- 
neral resistance  and  insurrection.  The  aim 
of  this  fourth  clause  is  to  raise  the  hand  of 
the  individual  concerned  to  prevent  the  ap- 
prehended infraction  of  his  rights  at  the  mo- 
ment w'hen  he  looks  upon  it  as  about  to  take 
place. 

Whenever  you  are  about  to  be  oppressed, 
you  have  a right  to  resist  oppression  : when- 
ever you  conceive  yourself  to  be  oppressed, 
conceive  yourself  to  have  a right  to  make 
resistance,  and  act  accordingly.  In  propor- 
tion as  a law  of  any  kind  — any  act  of  pow^r, 
supreme  or  subordinate,  legislative,  adminis- 
trative, or  judicial,  is  unpleasant  to  a man, 
especially  if,  in  consideration  of  such  its  un- 
pleasantness, his  opinion  is,  that  such  act  of 
power  ought  not  to  have  been  exercised,  he 
of  course  looks  upon  it  as  oppression:  as 
often  as  anything  of  this  sort  haiipens  to  a 
mall  — as  often  as  anything  happens  to  a man 
to  inflame  his  passions,  — this  ai  ticle,  for  fear 
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his  passions  should  not  be  suflicicntly  inflamed 
of  themselves,  sets  itself  to  work  to  blow 
the  flame,  and  urges  him  to  resistance.  Sub- 
mit not  to  any  decree  or  other  act  of  power, 
of  the  justice  of  which  you  are  not  yourself 
perfectly  convinced.  If  a constable  call  upon 
you  to  serve  in  the  militia,  shoot  the  constable 
and  not  the  enemy ; — if  the  commander  of  a 
press-gang  trouble  you,  push  him  into  the 
sea  — if  a bailiff,  throw  him  out  of  the  win- 
dow. If  a judge  sentence  you  to  be  impri- 
soned or  put  to  death,  have  a dagger  ready, 
and  take  a stroke  first  at  the  judge. 

Article  III. 

The  principle  of  every  sovereignty  [^go- 
vernment] resides  essentially  in  the  nation. 
No  body  of  men  — no  single  individual  — can 
exercise  any  authority  which  does  not  expressly 
issue  from  thence. 

Of  the  tw'o  sentences  of  w'hich  this  article 
is  composed,  the  first  is  perfectly  true,  per- 
fectly harmless,  and  perfectly  uninstructive. 
Government  and  obedience  go  hand  in  hand. 
Where  there  is  no  obedience,  there  is  no  go- 
vernment ; in  proportion  as  obedience  is  p.aid, 
the  pow'ers  of  government  are  exercised. 
This  is  true  under  the  broadest  democracy  : 
this  is  equally  true  under  the  most  absolute 
monarchy.  This  can  do  no  harm  — can  do  no 
good,  anyw’here.  I speak  of  its  natural  and 
obvious  import  taken  by  itself,  and  sup- 
posing the  import  of  the  word  principle  to  he 
clear  and  unambiguous,  as  it  is  to  be  wished 
that  it  w'ere,  that  is,  taking  it  to  mean  effi- 
cient cause.  Of  powder  on  the  one  part,  obe- 
dience on  the  other  is  most  certainly  every- 
where the  efficient  cause. 

But  being  harmless,  it  would  not  answer 
the  purpose,  as  delivered  by  the  immediately 
succeeding  sentence : being  harmless,  this 
meaning  is  not  that  which  was  in  view.  It 
is  meant  as  an  antecedent  proposition,  on 
which  the  next  proposition  is  grounded  in  the 
character  of  a consequent.  No  body  of  men, 
no  individual,  can  exercise  any  authority 
which  does  not  issue  from  the  nation  in  an  ex- 
press manner.  Can  — still  the  ambiguous  and 
envenomed  can.  What  cannot  they  in  point 
of  fact?  Cannot  they  exercise  authority  over 
other  people,  if  and  so  long  as  other  people 
submit  to  it?  Tliis  cannot  be  their  meaning : 
this  cannot  be  the  meaning,  not  because  it 
is  an  untrue  and  foolish  one,  but  because  it 
contributes  nothing  to  the  declared  purpose. 
The  meaning  must  be  here,  as  elsewhere,  that 
of  every  auHiority  not  issuing  from  the  nation 
in  an  express  manner,  every  act  is  void  : con- 
sequently ought  to  be  treated  as  such  — re- 
sisted, risen  up  against,  and  overthrown. 
Issuing  from  the  nation  in  an  express  manner, 
is  having  been  conferred  by  the  nation,  by  a 
formal  act,  in  the  exercise  of  which  the  na- 
tion, i.  e.  the  whole  nation,  joined. 
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An  authority  issues  from  the  nation  in  one 
sense,  in  the  ordinary  implied  manner,  which 
tlie  nation  submits  to  the  e.xercise  of,  having 
been  in  the  habit  of  submitting  to  it,  every 
man  as  long  as  he  can  remember,  or  to  some 
superior  authority  from  which  it  is  derived. 
But  this  meaning  it  was  the  evident  design 
of  the  article  to  put  a negative  upon  ; for  it 
would  not  have  answered  the  disorganizing 
purpose,  all  along  apparent,  and  more  than 
once  avowed.  It  is  accordingly  for  the  purpose 
of  putting  a negative  upon  it,  that  the  word 
expresshnent  — in  an  express  way  or  manner 

is  subjoined.  Every  authority  is  usurped 

and  void,  to  which  a man  has  been  appoint- 
ed in  any  other  mode  than  that  of  popular 
election ; and  popular  election  made  by  the 
ration  — that  is,  the  whole  nation  (for  no 
distinction  or  division  is  intimated,)  in  each 
case. 

And  this  is  expressly  declared  to  be  the 
case,  not  only  in  France,  under  the  govern- 
ment of  France,  but  everyichere,  and  under 
every  government  whatsoever.  Consequently, 
all  the  acts  in  every  government  in  Europe, 
for  example,  are  void,  excepted,  perhaps,  or 
rather  not  excepted,  two  or  three  of  the  Swiss 
Cantons ; — the  persons  exercising  the  powers 
of  government  in  these  countries,  usurpers 
— resistance  to  them,  and  insurrection  against 
them,  lawful  and  commendable. 

The  French  government  itself  not  ex- 
cepted:— whatever  is,  has  been,  or  is  to  be, 
the  government  of  France.  Issue  from  the 
nation  : that  is,  from  the  whole  nation,  for 
no  part  of  it  is  excluded.  Women  conse- 
quently ineliided,  and  children  — children  of 
every  age.  For  if  w'omen  and  children  are 
not  part  of  the  nation,  what  are  they  ? Cattle? 
Indeed,  how  can  a single  soul  be  excluded, 
when  all  men — all  human  ereatures — are,  and 
are  to  be,  equal  in  regard  to  rights — in  regard 
to  all  sorts  of  rights,  without  exception  or 
reserve  ? 
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Liberty  consists  in  being  able  to  do  that 
which  is  not  hurtful  to  another,  and  therefore 
the  exercise  of  the  natural  rights  of  each  man 
has  no  other  bounds  than  those  which  insure  to 
the  other  members  of  the  society  the  enjoyment 
of  the  same  rights'.  These  bounds  cannot  be 
determined  but  by  the  law. 

In  this  article,  three  propositions  are  in- 
cluded : 


Proposition  1.  Liberty  consists  in  being  able 
to^  do  that  which  is  not  hurtful  to  another. 

hat  1 in  that,  and  nothing  else  ? Is  not  the 
liberty  of  doing  mischief  liberty?  If  not,  what 
'sit?  and  what  word  is  there  for  it  in  the 
language,  or  in  any  language  by  which  it  can 
he  spoken  of?  How  childish,  how  repugnant 
to  the  ends  of  language,  is  this  perversion  of 
language  1— to  attempt  to  confine  a word  in 


common  and  perpetual  use,  to  an  import  to 
which  nobody  ever  confined  it  before,  or  will 
continue  to  confine  it ! And  so  I am  never  to 
know  whether  I am  at  liberty  or  not  to  do  or 
to  omit  doing  one  act,  till  I see  whether  or  no 

there  is  anybody  that  may  be  hurt  by  it till 

I see  the  whole  extent  of  all  its  consequences? 
Liberty  I What  liberty?  — as  against  what 
power?  as  against  coercion  from  what  source? 

As  against  coercion  issuing  from  the  law  ? 

then  to  know  whether  the  law  have  left  me 
at  liberty  in  any  respect  in  relation  to  any  act, 
I am  to  consult  not  the  words  of  the  law, 
but  my  own  conception  of  what  would  be  the 
consequences  of  the  act.  If  among  these  con- 
sequences there  be  a single  one  by  which 
anyl)ody  would  be  hurt,  then,  whatever  the 
law  says  to  me  about  it,  I am  not  at  liberty 
to  do  it.  I am  an  officer  of  justice,  appointed 
to  superintend  the  execution  of  punishments 
ordered  by  justice : — if  I am  ordered  to 
cause  a thief  to  be  whipped,  — to  know  whe- 
ther I am  at  liberty  to  cause  the  sentence  to 
be  executed,  1 must  know  whether  whipping 
would  hurt  the  thief;  if  it  would,  then  1 am 
not  at  liberty  to  whip  the  thief — to  inflict 
the  punishment  which  it  is  my  duty  to  inflict. 

Proposition  2.  And  therefore  the  exercise 
of  the  natural  rights  of  each  man  has  no  other 
bounds  than  those  which  insure  to  the  other 
members  of  the  society  the  enjoyment  of  those 
same  rights.  Has  no  other  bounds?  AVhere  is 
it  that  it  has  no  other  bounds  ? In  what  na- 
tion — under  what  government  ? If  under  any 
government,  then  the  state  of  legislation  un- 
der that  government  is  in  a state  of  absolute 
perfection.  If  there  be  no  such  government, 
then,  by  a confession  necessarily  implied,  there 
is  no  nation  u|)on  earth  in  which  this  definition 
is  conformable  to  the  truth. 

Proposition  3.  These  Iwimds  cannot  he  de- 
termined but  by  the  law.  hlore  confradiciion, 
more  confusion.  What  then  ? — this  liberty, 
this  right,  which  is  one  of  four  rights  tliat 
existed  before  laws,  and  will  exist  in  spite  of 
all  that  law.s  can  do,  owes  all  the  boundaries 
it  has,  all  the  extent  it  has,  to  the  laws.  '1  ill 
you  know  what  the  laws  say  to  it,  you  do 
not  know  what  there  is  of  it,  nor  what  ac- 
count to  give  of  it:  and  yet  it  e.xistrd,  and 
that  in  full  force  and  vigour,  before  tlieie  were 
any  such  things  as  laws ; and  so  will  continue 
to  exist,  and  that  for  ever,  in  spite  of  anything 
which  laws  can  do  to  it.  Still  the  same  inap- 
titude of  expressions  — still  the  same  confu- 
sion of  that  which  it  is  supposed  is,  with  that 
which  it  is  conceived  ought  to  be. 

What  says  plain  truth  upon  this  subject  ? 
What  is  the  sense  most  approaching  to  this 
nonsense  ? 

The  liberty  which  the  law  ought  to  allow 
of,  and  leave  in  exi.stencc  — leave  uncoerced, 
unremoved — is  the  liberty  which  concerns 
those  acts  only,  by  which,  if  cxeiciscd,  no 
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c.airi!i;^e  would  be  done  to  tlie  cominmiity  upon 
the  whole;  that  is,  either  no  daiiiiif'e  at  all, 
or  none  but  what  promises  to  be  compeii- 
gated  by  at  least  equal  benefit. 

Aecordingly,  tiie  e.xcrcise  of  the  rights  al- 
lowed to  and  eonferred  upon  each  individual, 
ought  to  have  no  other  bounds  set  to  it  by 
the  law,  than  those  which  are  necessary  to 
enable  it  to  maintain  every  other  individual 
in  the  possession  and  exercise  of  such  rights 
as  it  is  consistent  with  the  greatest  good  of 
the  community  that  he  should  be  allowed. 
The  marking  out  of  these  bounds  ought  not 
to  be  left  to  anybody  but  the  legislator  act- 
ing as  such — that  is,  to  him  or  them  who  are 
acknowledged  to  be  in  possession  of  tbe  so- 
vereign power  : that  is,  it  ought  not  to  be  left 
to  the  occasional  and  arbitrary  declaration  of 
any  individual,  whatever  share  he  may  pos- 
sess of  subordinate  authority. 

The  word  uutrui  — another,  is  so  loose, — 
making  no  distinction  between  the  community 
and  individuals, — as,  according  to  the  most 
natural  construction,  to  deprive  succeeding 
legislators  of  all  power  of  repressing,  by  pu- 
nishment or  otherndse,  any  acts  by  which  no 
iiniividual  sufferers  are  to  be  found;  and  to 
deprive  them  beyond  a doubt  of  all  power  of 
affording  protection  to  any  man,  woman,  or 
child,  against  bis  or  her  own  weakness,  igno- 
rance, or  imprudence. 

Article  V. 

The  law  has  no  rUjht  to  forbid  any  other 
actions  than  such  as  are  hurtful  to  society. 
Whatever  is  not  forbidden  by  the  law,  can- 
not be  hindered;  nor  can  any  individual  be 
compelled-  to  do  that  which  the  law  does  not 
command. 

Sentence  1.  The  law  has  no  right  (na  le 
droit)  to  forbid  any  other  actions  than  such 
as  are  hurtful  to  society.  The  law  has  no 
right  (n’a  le  droit,  not  ne  pent  pas.)  This, 
for  once,  is  free  from  ambiguity.  Here  the 
mask  of  ambiguity  is  thrown  off.  The  avowed 
object  of  this  clause  is  to  preach  constant 
insurrection,  to  raise  up  every  man  in  arms 
against  every  law  which  he  happens  not  to 
approve  of.  For,  take  any  such  action  you 
will,  if  the  law  have  no  right  to  forbid  it,  a 
law  forbidding  it  is  null  and  void,  and  the 
attempt  to  execute  it  an  oppression,  and  re- 
sistance to  such  attempt,  and  insurrection  in 
support  of  such  resistance,  legal,  justifiable, 
avid  commendable. 

To  have  said  that  no  law  ought  to  forbid 
any  act  that  is  not  of  a nature  prejudical  to 
society,  would  have  answered  every  good  pur- 
pose, but  would  not  have  answered  the  pur- 
pose which  is  intended  to  be  answered  here. 

A government  n-hich  should  fulfil  the  ex- 
pectations here  held  out,  would  be  a govorii- 
ment  of  absolute  perfection.  The  instance 
ofa  government  fulfilling  these  e.vpectatious,  ) 
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never  has  taken  place,  nor  till  men  are  angels 
ever  can  take  place.  Against  every  govern- 
ment which  fails  in  any  degree  of  fulfilling 
these  expectations,  then,  it  is  the  professed 
object  of  this  manifesto  to  excite  insurrec- 
tion : here,  as  elsewhere,  it  is  therefore  its 
direct  object  to  excite  insurrection  at  all  times 
against  every  government  whatsoever. 

Sentence  2.  Whatever  is  not  forbidden  by 
the  law,  cannot  be  hindered,  nor  can  any  indi- 
vidual be  compelled  to  do  what  the  law  does 
not  command. 

Tbe  effect  of  this  law,  for  want  of  the  re- 
quisite exceptions  or  explanations,  is  to  an- 
nihilate, for  the  time  being  and  for  ever,  all 
powers  of  command:  all  power,  the  exercise 
of  which  consists  in  the  issuing  and  iuforcing 
obedience  to  particular  and  occasional  com- 
vnands;  domestic  power,  power  of  the  police, 
judiciid  power,  military  power,  power  of  su- 
perior officers,  in  the  line  of  civil  administra- 
tion, over  their  subordinates  If  I say  to  my 
son.  Do  not  mount  that  liorse,  which  you  are 
not  strong  enough  to  manage;  if  I say  to  my 
daughter,  Do  wot  go  to  that  pond,  where  there 
are  young  men  bathing ; they  may  set  me  at 
defiance,  bidding  me  show  them  where  there 
are  anything  about  mounting  unruly  horses, 
or  going  where  there  are  young  men  bathing, 
ill  tbe  law's.  By  the  same  clause,  they  may 
each  of  them  justify  themselves  in  turning 
their  hacks  upon  the  lesson  lliave  given  tliem; 
while  my  apprentice  refuses  to  do  tbe  work 
1 have  given  him;  and  my  w'ife,  instead  of 
providing  the  meals  I bad  desired  her  to  pro- 
vide for  ourselves  and  family,  tells  me  slie 
thinks  fit  to  go  and  dine  elsow'here.  In  the 
existing  order  of  things,  under  any  other  go- 
vernment tlian  that  which  was  here  to  be  or- 
ganized, whatever  is  commanded  or  forbidden 
in  virtue  of  a power  which  the  law  allow's  of 
and  recognises,  is  virtually  and  in  effect  com- 
manded and  forbidden  by  the  law  itself,  since, 
by  the  support  it  gives  to  the  persons  in  ques- 
tion in  the  exercise  of  their  respective  autho- 
rities, it  shows  itself  to  have  adopted  those 
commands,  and  considered  them  as  its  own 
before  they  are  issued,  and  that,  whatever  may 
be  the  purport  of  them,  so  long  as  they  are 
confined  within  the  limits  it  has  marked  out. 
But  all  these  existing  governments  being  fun- 
damentally repugnant  to  the  rights  of  man, 
are  null  and  void,  and  incapable  of  filling  up 
this  or  any  other  gap  in  the  texture  of  the 
new'  code.  Besides,  this  right  of  not  being 
hindered  from  doing  anything  wdiich  tbe  law 
itself  has  not  forbidden,  nor  compelled  to  do 
anything  w'hich  it  has  not  commanded,  is  au 
article  of  natural,  unalienable,  sacred,  and  im- 
prescriptible right,  over  which  political  laws 
have  no  sort  of  power ; so  that  the  attempt 
to  fill  up  the  gap,  and  to  establish  any  such 
power  of  commanding  or  forbidding  what  is 
not  already  commanded  and  forbidden  by  the 
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law,  would  be  an  act  of  usurpation,  and  all 
such  powers  so  attempted  to  be  established, 
null  and  void.  How  also  can  any  such  powers 
subsist  in  a society  of  which  all  the  members 
are  free  and  equal  in  point  of  rights  ? 

Admit,  however,  that  room  is  given  for  the 
creation  of  the  powers  in  question  by  tlie 
spirit,  though  not  by  tlie  letter  of  this  clause 
— what  follows  ? That  in  proportion  as  it  is 
harmless,  it  is  insignificant,  and  incapable  of 
answering  its  intended  purpose.  This  pur- 
pose  is  to  protect  individuals  against  oppres- 
sions, to  which  they  might  be  subjected  by 
other  individuals  possessed  of  powers  created 
by  the  law,  in  the  exercise  or  pretended  exer- 
cise  of  those  powers.  But  if  these  powers 
are  left  to  the  determination  of  succeeding 
and  (according  to  the  doctrine  of  this  code) 
inferior  legislatures,  and  may  be  of  any  nature 
and  to  any  extent  which  these  legislatures 
may  think  fit  to  give  them, — what  does  the 
protection  here  given  amount  to,  especially 
as  against  such  future  legislatures,  for  whose 
hands  all  the  restraints  which  it  is  the  object 
of  the  declaration  to  provide  are  intended  ? 
rdiscliievous  or  nugatory  is  still  thealternative. 

The  employment  of  the  improper  word 
can,  instead  of  the  proper  word  shall,  is  not 
unworthy  of  observation.  Shall  is  the  lan- 
guage of  the  legislator  who  knows  what  lie 
is  about,  and  aims  at  nothing  more  : — can, 
when  properly  employed  in  a book  of  law,  is 
the  language  of  the  private  commentator  or 
expositor,  drawing  inferences  from  the  text  of 
the  law  — from  the  acts  of  the  legislator,  or 
what  takes  the  [»lace  of  the  acts  of  the  legis- 
lator — the  practice  of  the  courts  of  justice. 

Article  VI. 

The  lato  is  the  expression  of  the  general 
will.  Euenj  citizen  has  the  right  of  concur- 
ring m person,  or  by  his  representatives,  in 
the  formation  of  it : it  ought  to  he  the  same 
fur  all,  whether  it  protect,  or  vihether  it  pu- 
nish. All  the  citizens  being  equal  in  its  eyes, 
are  equally  admissible  to  all  dignities,  public 
places,  and  employynents,  according  to  their 
capacity,  and  without  any  other  distinction 
than  that  of  their  virtues  and  their  talents. 

This  article  is  a hodge-podge,  containing 
a variety  of  jirovisions,  as  wide  from  one  an- 
other as  any  can  be  within  the  whole  circuit 
of  the  law : some  relating  to  the  constitu- 
tional branch,  some  to  the  civil,  some  to  the 
penal;  and,  in  the  constitutional  department, 
some  relating  to  the  organization  of  the  su- 
preme power,  others  to  that  of  the  subordinate 
branches. 

Proposition  1.  The  law  is  the  expression 
of  the  general  will.  The  law  ? Wh.at  law  is 
the  expression  of  the  general  will  ? Where  is 
it  so?  In  what  country  ? — at  what  period  of 
time?  ?u  no  country  — at  no  period  of  time 
—-in  no  other  country  than  France  — nor 


even  in  France.  As  to  general,  it  means  uni- 
versal ; for  there  are  no  exceptions  made, 

women,  children,  madmen,  criminals for 

these  being  human  creatures,  have  already 
been  declared  equal  in  respect  of  rights  : na- 
ture  made  them  so ; and  even  were  it  to  be 
wished  that  the  case  were  otherwise,  nature's 
work  being  unalterable,  and  the  rights  un- 
alienable, it  would  be  to  no  purpose  to  at- 
tempt it. 

What  is  certain  is,  that  in  any  other  nation 
at  any  rate,  no  such  thing  as  a law  ever  ex- 
isted to  which  this  definition  could  be  ap|)lied. 
But  that  is  nothing  to  the  purpose,  siiice  a 
favourite  object  of  this  etfusion  of  universal 
benevolence,  is  to  declare  the  governments 
of  all  other  countries  dissolved,  and  to  per- 
suade the  people  that  the  dissolution  has 
taken  place. 

But  anywhere — even  in  France— how  can 
the  law  be  the  expression  of  the  universal  or 
even  the  general  will  of  all  the  people,  when 
by  far  the  greater  part  have  never  enter- 
tained any  will,  or  thought  at  all  about  the 
matter ; and  of  those  who  have,  a great  part 
(as  is  the  case  w’ith  almost  all  laws  made  by 
a large  assembly)  would  rather  it  had  not 
taken  place. 

Sentence  2.  Every  citizen  lias  the  right  of 
concurring  in  person,  or  by  his  representatives, 
in  the  formation  of  it. 

Here  the  language  changes  from  the  emm- 
ciation  of  the  sii|)[)osed  practice,  to  the  enun- 
ciation of  the  supposed  matter  of  riglit.  iVliy 
does  it  change  ? After  having  said  so  silly  a 
thing  as  that  there  is  no  law  anywlicre,  but 
what  was  the  exjjression  of  the  will  of  evei  y 
member  of  tlie  community,  what  should  have 
hindered  its  going  on  in  the  same  silly  strain, 
and  saying  that  everybody  did  concur  — did 
join  in  the  formation  of  it  ? However,  as 
the  idea  of  right  is,  in  this  second  sentence  at 
any  rate,  presented  by  its  appropriate  term, 
the  ambiguity  diffused  by  the  preceding  sen- 
tence is  dissipated ; and  now  it  appears  be- 
yond a doubt,  that  every  law  in  the  formation 
of  which  any  one  citizen  was  debari’cd  from 
concurring,  either  in  person  or  by  his  repre- 
sentatives, is,  and  ever  will  be,  here  and  there 
and  evei'ywhere,  a void  law. 

To  characterize  proxies,  the  French  lan- 
guage, like  the  English,  has  two  words  — 
representatives  and  deputies : the  one  liable 
to  misconstruction,  the  other  not, — to  rni-- 
construction,  and  such  misconstruction  a.s  to 
he  made  expressive  of  a sense  directly  oppo- 
site to  that  which  appears  here  to  have  been 
intended ; the  one  tainted  with  fiction  as 
well  as  ambiguity,  the  other  expressing  no- 
thing but  the  plain  truth.  Being  so  superior 
to  imitation  — so  free  to  choose  — not  tied 
down  by  usage  as  people  in  Britain  are  — how 
come  they  to  have  taken  the  English  w'ord 
representatives,  which  has  given  occasion  to 
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so  many  quibbles,  instead  of  their  own  good 
word  deputies,  which  cannot  give  occasion  to 
anything  like  a quibble  ? The  king  of  Great 
liritain  is  acknowledged  to  be  the  represen- 
tative of  the  British  nation,  in  treating  with 
foreign  powers ; but  does  the  whole  nation 
ever  meet  together  and  join  in  signing  an  au- 
thority to  him  so  to  do?  Tlic  king  of  Great 
Britain  is  acknowledged,  in  this  instance,  to 
represent  the  British  nation  ; but,  in  lliis  in- 
stance, is  it  ever  pretended  that  he  has  been 
deputed  by  it?  The  parliamentary  electors 
have  been  said  to  represent  the  non-electors; 
and  the  members  of  parliament  to  represent 
both ; but  did  anybody  ever  speak  of  either 
members  or  electors  as  having  been  deputed 
by  the  non-electors  ? Using  the  impro|)cr 
word  representatives,  instead  of  the  proper 
word  deputies,  the  French  might  be  saddled 
with  the  British  constitution,  for  anything 
there  is  in  this  clause  to  protect  them  from  so 
horrible  a grievance.  Representatives  sounded 
better,  perhaps,  than  deputies.  Men  who  are 
governed  by  sounds,  sacrifice  everything  to 
sound : tliey  neither  know  the  value  of  pre- 
cision, nor  are  able  to  attain  it.  , 

Sentence  3.  It  [the  law]  ought  to  be  the  j 
same  for  all,  whether  it  protect  or  whether 
it  punish  — [I.  e.  as  well  in  respect  of  the 
protection  it  affords,  as  in  respect  of  the 
punishment  it  inflicts.] 

This  clause  appears  reasonable  in  the  main, 
but  in  respect  to  certain  ])oints  it  may  be 
susceptible  of  explanations  and  exceptions, 
from  the  discussion  of  which  it  might  have 
been  as  well  if  all  posterity  had  not  been 
debarred. 

As  to  protection,  English  law  affords  a pu- 
nishment, which  consists  in  being  put  out  of 
the  protection  of  the  law  ; in  virtue  of  which 
a man  is  debarred  from  applying  for  redress 
from  any  kind  of  injury.  For  my  own  part, 

I do  not  approve  of  any  such  punishment : 
but  perhaps  they  do,  who  having  it  in  their 
power  to  abrogate  it,  yet  retain  it.  In  France, 

I suppose  it  is  approved  of,  where,  in  a much 
severer  form  than  the  English,  it  has  been  so 
much  practised.  This  species  of  punishment 
is  inhibited  for  ever,  by  the  letter  at  least  of 
this  clause.  As  to  the  spirit  of  it,  one  of  the 
ruling  features  of  this  composition  from  end 
to  end  is,  that  the  spirit  of  it  is  incomprehen- 
sible. 

Under  the  English  law.  heavier  damages 
are  given  in  many  instances  to  the  ministers 
of  justice,  acting  as  such,  in  case  of  ill-founded 
prosecutions  against  them,  for  supposed  in- 
juries to  individuals,  than  would  be  given  to 
private  individuals  aggrieved  by  prosecutions 
for  the  same  injuries.  The  notion  evidently 
is,  that  the  servants  of  the  public,  not  having 
so  strong  an  interest  in  defending  the  rights 
of  the  public  as  individuals  have  in  defending 
their  own,  the  public  man  would  be  apt  to 
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be  deterred  from  doing  his  duty  if  the  en- 
coLiragement  he  have  to  do  it  were  no  greater 
than  the  encouragement  which  the  individual 
has  to  defend  his  right.  These  examples,  not 
to  plunge  further  into  details,  appear  suffi- 
cient to  suggest  a reasonable  doubt,  whether, 
even  in  this  instance,  the  smack  - smooth 
equality,  which  rolls  so  glibly  out  of  the  lips 
of  the  rhetorician,  be  altogether  compatible 
with  that  iiiidcviating  conformity  to  every 
bend  and  turn  in  the  line  of  utility  W'hich 
ought  to  be  the  object  of  the  legislator. 

As  to  punishment,  a rule  as  strictly  subor- 
dinate to  the  dictates  of  utility,  a.s  the  doc- 
trine of  undeviating  equality  is  congenial  to 
the  capricious  play  of  the  imagination,  is,  not 
in  any  instance  to  employ  more  punishment 
than  is  iiecesary  to  the  purpose.  Where,  as 
between  two  individuals,  the  measure  of  sen- 
sibility is  different,  a punishment  which  in 
name — that  is,  according  to  every  description 
which  could  be  given  of  it  in  and  by  the  law, 
would  be  equal  in  the  two  instances — would 
in  effect  be  widely  different.  Fifty  lashes  may, 
in  the  estimation  of  the  law.  be  equal  to  fifty 
lashes;  but  it  is  what  no  man  can  suppose,  that 
the  suffering  w'hich  a hard-working  young 
man,  or  even  a young  woman  of  the  hard- 
working class,  would  undergo  from  the  ap- 
plication of  fifty  lashes,  could  be  really  equal 
in  intensity  to  that  which  nnust  have  been 
endured  from  the  same  nominal  punishment 
(were  even  the  instrument  and  force  applied 
the  same)  by  the  Countess  Lapuchin,  till 
then  the  favourite,  and  one  of  the  finest  or- 
naments of  the  court  of  a Russian  empress. 
Banishment  w'oiild,  upon  the  face  of  the  law, 
be  equal  to  banishment : but  it  will  not  rea- 
dily be  admitted,  that  to  a servant  of  the 
public,  who  happens  to  have  nothing  to  live 
u[)on  but  a salary,  the  receipt  of  which  de- 
pends upon  attendance  at  his  office,  it  would 
be  no  greater  punishment  than  to  a sturdy 
labourer,  who  in  one  country  as  well  as  in 
another,  may  derive  an  equal  livelihood  from 
the  labour  of  his  hands. 

Those,  if  any  such  there  are,  to  whom 
distinctions  such  as  these  would  appear  con- 
sonant to  reason  and  utility,  might  perhaps 
regard  them  as  not  irreconcilable  with  the 
language  of  this  clause.  But  others  might 
think  them  either  not  reasonable,  or,  though 
reasonable,  not  thus  reconcilable.  And  were 
any  such  distinctions  to  be  ingrafted  into  the 
law  by  any  succeeding  legislators,  those  who 
did  not  approve  of  the  alteration  would,  if  at 
all  actuated  by  any  regard  to  the  tenor  and 
spirit  of  this  declaration,  raise  a cry  of  aris- 
tocracy, and  pronounce  the  alteration  void: 
and  then  comes  resistance  and  insurrection, 
and  all  the  evils  in  their  train. 

Sentence  4.  All  the  citizens  being  equal 
in  its  eyes,  are  all  of  them  admissible  to  all 
dignities,  public  places,  and  employments, 
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accordiiia:  to  their  capacity,  and  without  any  the  blood  of  the  murdered  person,  and  order- 
other  distinction  than  that  of  their  virtues  ed  for  execution  on  the  second  of  the  month 
and  their  talents.  — or,  which  is  doubtless  esteemed  w'orse,  a 

This  is  one  of  the  few  clauses,  not  to  say  the  royalist  convicted  of  adherence  to  the  govern- 
only  one,  which  does  not  seem  liable  to  very  ment  under  which  his  country  had  existed  for 
serious  objection  : there  is  nothing  to  object  so  many  hundred  years  — to  put  in  his  claim 
to  in  its  general  spirit  and  meaning,  though  for  admittance  to  give  his  suffrage  in  the 
perhaps  tfvere  is  something  as  to  the  expres-  election  of  a deputy  to  the  convention,  or  of 
sion.  In  general,  it  were  to  be  wished  that  a mayor  of  the  Paris  municipality,  I see  not 
no  class  of  men  should  stand  incapacitated  how  his  claim  could  be  rejected  without  an 
with  regard  to  any  object  of  competition  by  infringement  of  this  clause.  Indeed,  if  this 
any  general  law : nor  can  anything  be  said  right,  like  all  the  others,  be,  as  we  are  told 
in  favour  of  those  hereditary  inca]3aeitations  over  and  over  again,  a present  of  the  goddess 
which  suggcste<l  and  provoked  this  clause.  Nature,  and  prW  against  all  attacks  of  law, 
Yet  as  governments  are  constituted,  and  as  what  is  to  be  done,  and  what  remedy  can  be 
the  current  of  opinion  runs,  there  may  be  administered  by  the  law?  Something,  it  is 
cases  where  some  sorts  of  incai>acitation  in  true,  is  said  of  talents  and  of  virtues ; and 
regard  to  office  seem  called  for  by  the  pur-  the  madman,  it  may  be  said,  is  deficient  in 
pose  which  operated  as  the  final  cause  in  the  talents,  and  the  criminal  in  point  of  virtues, 
institution  of  the  office.  It  seems  hardly  But  neither  talents  nor  virtues  are  mentioned 
decent  or  consistent,  for  example,  to  allow  to  otherwise  than  as  marks  of  pre-eminence  and 
a Jew  the  faculty  of  presenting  to  a Christian  distinction,  recommending  the  possessors  to  a 
benefice  with  cure  of  souls:  though,  by  a proportionable  degree  of  favour  and  a|jproba- 
judgmentof  no  very  ancient  date,  the  law  of  tioii  with  a view  to  preference  : nothing  is 
England  was  made  to  lend  its  sanction  to  an  said  of  any  deficiency  in  point  of  tiilent  or 
appointment  of  this  sort.  As  inconsistent  virtue  as  capable  of  shutting  the  door  against 
does  it  appear  to  admit  a Catholic  patron  to  a candidate  : distinction  is  the  wonl,  not 
appoint  to  a Protestant,  or  a Protestant  to  exception,  — distinction  among  persons  all 
a Catholic  benefice  ; at  least  so  long  as  di-  within  the  list,  not  exception  excluding  per- 
versities in  matters  of  religious  profession  sons  out  of  the  list. 

continue  to  have  ill-will  for  their  accompani-  So  far  from  admitting  the  exclusion  of 
ment.  Ecclesiastical  patronage  in  the  hands  chisses  of  men,  however  incompetent,  the  pro- 
of individuals,  is  indeed  one  of  the  abuses,  or  vision  does  not  so  much  as  admit  of  the  ex- 
clusion of  individuals  from  any  office.  An 
individual,  or  a knot  of  individuals,  bent  upon 
aftbrdinga  constant  obstruction  toall business, 
and  selected  perhaps  for  that  very  purpose, 
might  be  returned  to  the  supreme  assembly, 
or  any  other;  nor  could  they  be  got  rid  of 
of  this  code,  the  spirit  of  subversion  had  not  without  a breach  of  the  natural  and  invio- 
proceeded  this  length:  ecclesiastical  offices  lable  rights  of  man,  as  declared  and  established 
Were  still  kept  up;  though,  in  relation  toall  by  this  clause. 

these,  together  witli  all  other  offices,  the  right  hat  makes  the  matter  still  the  clearer 

of  nomination  was  given  to  assemldies  of  the  ii?,  that  the  particular  provision  is  given  in 
people.  The  incongruity  of  admitting  the  the  character  of  a conserpience  of,  that  is,  as 
professor  of  a rival  religion  to  the  right  of  being  already  included  in  the  preceding  ar- 
sulfrage,  would  therefore  be  the  same  in  this  tide,  declaring  the  perfect  and  unchangeable 
instance  as  in  the  case  where  the  nomination  equality  ot  mankind  in  respect  of  all  manner 
rested  in  a single  breast,  though  the  danger  ot  rights: — ‘‘  The  citizens  being  all  of  them 
would  seldom  be  of  equal  magnitude.  equal  in  its  sight,  are  all  of  them  equally  ad- 

Madmen,  and  criminals  of  the  worst  de-  missible,”  and  so  forth.  As  the  general  pro- 
scription, are  equally  protected  against  exclu-  position,  therefore,  admits  of  no  exception  to 
sion  from  any  office,  or  the  exercise  of  any  it,  no  more  can  this  particular  application  ot 
political  right.  As  to  offices  which  under  this  it  have  one.  \irtues  and  talents  sound  piet- 
system  a man  cannot  come  into  possession  of  fily,  and  flatter  the  imagination,  but  in  point 
but  by  election,  the  inconvenience,  it  may  be  of  clearness,  had  that  been  the  object,  fh« 
said,  cannot  be  great ; for  though  not  inca-  clause,  such  as  it  is,  would  have  been  all  t e 
pable  of  being  elected,  there  is  no  danger  of  better  had  it  ended  with  the  words  public 
their  bein^  SO.  Hut  this  is  not  the  case  with  places  and  cmploynicnts  ; and  luid  a la 
regard  to  any  oi  those  [lolitieal  iniviloges  is  said  about  capacity,  and  distinction,  and 
wiiicli  this  system  gives  a man  in  his  own  virtues,  and  talents,  been  left  out. 
right,  and  as  a iircseiit  derived  from  the  hands  Article  VII. 

©filature — such  as  the  right  ofsuifrage  with  re-  , j j 

gard  to  offices.  Were  au  assassin,  covered  with  ( No  one  can  he  accused,  arrested  or  d»> 


supposed  abuses,  which  it  was  the  object  of 
this  code  to  eradicate : and  sines  tlicn,  the 
maintenance  of  an  ecclesiastical  establishment 
of  any  kind  at  the  expense  of  the  state,  lias, 
in  France,  hcen  added  to  tlie  catalogue  of 
abuses.  But  at  the  time  of  the  promulgation 
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tained,  hid  in  the  cases  determined  htj  the 
Into,  and  aceordi/u/  to  the  forms  jirescrihed 
by  the  law.  Those  who  solieit,  issue,  exe- 
cute, or  cause  to  be  executed,  arbitrary  orders, 
oiiyht  to  be  punished ; but  every  citizen,  sum- 
moned or  arrested  in  virtue  of  the  law,  ouyht 
to  obey  that  instant : he  renders  himself  cul- 
pable by  resistance. 

Sentence  1.  No  one  can  be  accused,  ar- 
rested, or  detained,  but  in  the  cases  dctemiined 
oy  the  law,  and  according  to  the  forms  pre- 

eribed  by  the  law. 

Here  ag-.iin  we  have  the  improper  word  can, 
instead  of  ouyht.  Here,  however,  the  power 
of  the  law  is  recognized,  and  passes  uiiipies- 
tioned  : the  clause,  therefore,  is  in  so  far  not 
miscliievous  and  absurd,  but  only  nugatory, 
and  beside  the  purpose.  The  professed  object 
of  tlie  whole  compo-sition  is  to  tie  the  hands 
of  the  law,  by  declaring  pretended  rights  over 
which  the  law  is  never  to  have  any  power, — 
liberty,  the  right  of  enjoying  liberty  : — here 
this  very  liberty  is  left  at  the  mercy  and  good 
pleasure  of  the  law.  As  it  neither  answers 
the  purpose  it  professes  to  have  in  view,  so 
neither  does  it  fulfil  the  purpose  which  it 
ought  to  have  had  in  view,  and  might  have 
fulfilled, — the  giving  the  subject,  or,  to  speak 
in  the  French  style,  the  citizen,  that  degree  of 
security  which,  without  attempting  to  bind 
the  liands  of  succeeding  legislators,  might  have 
been  given  him  against  arbitrary  mandates. 

There  is  nothing  in  this  article  which  might 
not  be  received,  and  without  making  any 
alteration,  into  the  constitutional  codes  of 
Prussia,  Denmark,  Russia,  or  Morocco.  It  is 
or  is  not  law — (no  matter  which,  for  I put  it 
so  only  for  supposition  sake)  — it  is  law,  let 
ns  say,  in  those  countries,  that  upon  order 
signed  or  issued  by  any  one  of  a certain  num- 
ber of  persons — suppose  ministers  of  state — 
any  individual  may  be  arrested  at  any  time, 
and  detained  in  any  manner  and  for  any  length 
of  time,  without  any  obligation  on  the  part 
of  the  person  issuing  the  order  to  render  ac- 
count of  the  issuing  or  of  the  execution  of  it 
to  anybody  but  the  monarch.  If  such  were 
the  law  in  these  countries  respectively,  before 
the  establishment  of  such  a law  as  this  clause 
imports,  such  may  it  remain,  and  that  without 
effecting  any  abridgment  of  the  powers  of  the 
ministers  in  question,  or  applying  any  check 
to  the  abuses  of  those  powers,  or  affording  the 
subject  any  security  or  remedy  against  the 
abuses  of  those  powers,  after  the  introduction 
of  such  article. 

The  case  in  which  it  is  determined  by  the 
law,  that  a man  may  be  so  arrested  and  de- 
tained, is  the  case  of  an  order  having  been 
issued  for  that  purpose  by  any  one  in  such  a 
list  of  ministers  ; and  the  form  in  which  the 
order  for  that  purpose  must  be  conceived,  is 
the  wording  in  the  form  in  which  orders  to 
the  purpose  in  question  have  been  in  use  to 
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be  worded,  or,  in  short,  any  other  form  which 
the  ministers  in  question  may  be  pleased  to 
give  it.  If  to  this  interpretation  any  objection 
can  be  made,  it  must  be  grounded  mi  the 
ambiguity  of  the  word  the  law — an  ambiguity 
resulting  from  the  definition  above  given  of 
it  in  this  declaratory  code.  If  the  laws  are 
all  of  them  ipso  facto  void,  as  this  manifesto 
has,  by  the  preceding  article,  declared  them  to 
be  in  all  countries  where  the  laws  are  made 
by  other  authority  than  that  of  the  whole 
body  of  the  people,  then  indeed  the  security 
intended  to  be  afforded  is  afforded  ; because 
in  that  case  no  arrest  or  detention  can  be  le- 
gal, till  the  ground  and  form  of  it  have  been 
preordained  by  a law  so  established.  On  the 
contrary,  it  that  article  be  to  be  explained 
away,  and  countries  foreign  to  France  are  to 
be  left  in  possession  of  their  laws,  then  the 
remedy  and  security  amounts  to  nothing,  for 
the  reason  we  have  seen.  Nugatory  or  mis- 
chievous : such  is  the  option  everywhere  else 
— such  is  the  option  here. 

Sentence  2.  Those  nho  solicit,  is«iie,  exe- 
cute or  cause  to  be  executed,  arbitrary  orders, 
ought  to  be  punished. 

Yes,  says  a Moullah  of  Morocco,  after  the 
introduction  of  this  article  into  the  Morocco 
code, — yes,  if  an  order  to  the  prejudice  of 
the  liiierty  of  the  subject  be  illegal,  it  is  an 
arbitrary  order,  and  the  issuing  of  it  is  an  of- 
fence against  the  liberty  of  the  subject,  and 
as  such  ought  to  be,  and  shall  be  punished. 
If  one  dog  of  an  infidel  presume  to  arrest  or 
detain  another  dog  of  an  infidel,  the  act  of 
arrest  and  detention  is  an  arbitrary  one,  and 
nothing  can  be  more  reasonable  than  what  the 
law  requires,  viz,  that  the  presuming  dog  be 
well  bastinadoed.  But  if  one  of  the  taithful, 
to  every  one  of  whom  the  sublime  emperor, 
crowned  with  the  sun  and  moon,  has  given 
the  command  over  all  dogs,  think  fit  to  shut 
up  this  or  that  dog  in  a strange  kennel,  what 
is  there  of  arbitrariness  in  that  ? It  is  no  more 
than  what  our  customs,  which  are  our  laws, 
allow  of  everywhere,  when  the  true  believers 
have  dogs  under  them. 

The  security  of  the  individual  in  this  be- 
half depends,  we  see,  upon  the  turn  given  to 
that  part  of  the  law  which  occupies  itself  in 
establishing  the  powers  necessary  to  be  esta- 
blished for  the  furtherance  of  justice.  Had 
the  penners  of  this  declaration  been  contented 
with  doing  what  they  might  have  done  con- 
sistently with  reason  and  utility,  in  this  view 
they  might  have  done  thus : — they  might  have 
warned  and  instructed  them  to  be  particular 
in  the  indication  of  the  cases  in  which  they 
would  propose  to  grant  such  powers,  and  in 
the  indication  of  the  forms  according  to  which 
the  powers  so  granted  should  be  exercised;  — 
for  instance,  that  no  man  should  be  arrested 
but  for  some  one  in  the  list  of  cases  enu- 
merated by  the  law  as  capable  of  warranting 
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an  arrest ; nor  without  the  specification  of 
that  case  in  an  instrument,  executed  for  the 
purpose  of  warranting  such  arrest ; nor  un- 
less such  instrument  were  signed  by  an  officer 
of  such  a description ; and  so  on : — not  to  at- 
tempt to  exhibit  a code  of  such  importance, 
extent,  and  nicety,  in  the  compass  of  a paren- 
thesis. In  doing  so,  they  would  have  done 
what  would  at  least  have  been  innocent,  and 
might  have  had  its  use;  — but  in  doing  so, 
they  would  not  have  prosecuted  their  de- 
clared purpose  ; which  was  not  only  to  tutor 
and  lecture  their  more  experienced  and  con- 
sequently more  enlightened  successors,  but 
to  tic  their  hands,  and  keep  their  fellow- 
citizens  in  a state  of  constant  readiness  to  cut 
their  throats. 

Sentence  3.  But  every  citizen  summoned 
or  arrested  in  virtue  of  the  law,  ought  to  obey 
that  instant : he  renders  himself  culpable  by 
resistance. 

This  clause  is  mighty  well  in  itself ; — the 
misfortune  is,  that  it  is  nothing  to  the  pur- 
pose. The  title  of  this  code  is  the  Decla- 
ration of  Rights  ; and  the  business  of  it  is 
accordingly,  in  every  other  part  of  it,  to  de- 
clare such  rights,  real  or  supposed,  as  are 
thought  fit  to  be  declared.  But  what  is  here 
declared  is  for  once  a duty ; the  mention  of 
which  has  somehow  or  other  slipt  in,  as  it 
W'cre  through  inadvertence.  The  things  that 
people  stand  most  in  need  of  being  reminded 
of,  are.  one  wmuld  think,  their  duties  : — for 
their  rights,  whatever  they  may  be,  they  are 
apt  enough  to  attend  to  of  themselves.  Yet 
it  is  only  by  accident,  under  a wrong  title, 
and  as  it  were  by  mistake,  and  in  this  single 
instance,  that  anythiiig  is  said  that  would 
lead  the  body  of  the  people  to  suspect  that 
there  were  any  such  things  appertaining  to 
them  as  duties. 

He  renders  himself  culpable  oy  resistance  : 
Oh  yes  — certainly,  unless  the  law  for  the 
intriiigement  of  which  he  is  arrested,  or  at- 
tempted to  be  arrested,  be  an  oppresive  one: 
or  unless  there  be  anything  oppres-ive  in  the 
behaviour  of  those  by  whom  the  arrest  or  de- 
tention is  performed.  If,  for  instance,  there 
be  anything  of  the  insolence  of  office  in  their 
language  or  their  looks,  — if  they  lay  hold  ot 
him  on  a sudden,  w'ithout  leaving  him  time 
to  run  aw'ay,  — if  they  offer  to  pinion  his 
arms  while  he  is  drawing  his  sw'ord,  without 
Waiting  till  he  have  drawn  it,  — it  they  lock 
the  door  upon  him,  or  put  him  into  a room 
that  has  bars  before  the  window,  — or  if  they 
come  upon  him  the  same  night,  while  the  evi- 
dences of  his  guilt  are  about  him  and  all  fresh, 
instead  ot  wniiting  on  the  outside  ot  the  door 
all  night  till  he  have  destroyed  them.*  In  any 

• Hy  a subsequent  decree  of  the  Convention, 
this  .silly'  provision  was  actually  made  law,  under 
tl  e notion  of  favouring  liberty.  The  liberty  of 
doing  unscliief,  it  certainly  docs  favour,  as  cer- 


of  these  cases,  as  well  as  a thonsand  others 
that  might  be  mentioned,  can  there  be  any 
doubts  about  the  oppression  ? hut  by  Article 
II.  of  this  same  code — an  article  which  has  al- 
ready been  established  and  placed  out  of  the 
i-each  of  cavil,  the  right  of  resistance  to  op- 
pression  is  among  the  number  of  those  rights 
which  nature  Iiath  given,  and  which  it  is  not 
in  tha  sower  ot  man  to  take  away. 

Auticle  VIII. 

The  law  onyht  not  to  establish  any  other 
punishments  than  such  os  arc  strictly  arid  evi. 
dently  7icccssary  ; and  no  one  can  be  jiunish  .d 
but  in  virtue  of  a law  established  and  pro- 
mulyated  before  the  commission  of  the  ojfhtce, 
and  applied  in  a legal  manner. 

Sentence  1.  The  law  ought  not  to  estab- 
lish any  other  punishments  than  such  as  are 
strictly  ami  evidently  necessary. 

The  instruction  administered  hy  this  clause 
is  not  great : so  far,  however,  is  well,  that 
the  purpose  declared  in  this  instrument  is 
(lei)arted  from,  and  nothing  but  instruction  is 
here  attempted  to  be  given  ; and  which  suc- 
ceeding legislators  may  be  governed  by  or 
not  as  they  think  fit.  It  is  well,  indeed,  that 
penal  laws  not  conforming  to  this  condition 
are  not  included  in  the  sentence  of  nullity  so 
liberally  dealt  out  on  other  occasions,  since, 
if  they  were,  it  would  be  difficult  enough  to 
find  a penal  law  anywhere  that  would  stand 
the  test,  fiom  whatever  source — pure  or  im- 
pure, democratical,  aristocratical,  or  monar- 
chical— it  were  derived. 

No  rules  of  any  tolerable  degree  of  parti- 
cularity and  precision  have  ever  yet  been  laid 
down  for  adjuslmg  either  tlie  quantum  or  the 
quality  of  punishments  — none  such  at  least 
could  have  been  in  the  contemplation  of  the 
framers  of  this  code  : and  supposing  such  rules 
laid  do\\  n,  and  framed  with  the  utmost  degree 
of  particularity  and  precision  of  which  the 
nature  of  the  subject  is  susceptible,  it  would 


tainly  as  it  disfavours  tlie  liberty  of  preventing 
it.  Ask  for  a reason  : a man's  house,  you  are  told, 
is  his  cost/e.  Blessed  liberty ! — where  the  trasli 
of  sentiments — where  epigrams,  pass  for  reasons, 
and  ])oetry  gives  rule  to  law  ! But  if  a man’s 
house  he  liis  castle  by  night,  how  comes  it  not  to 
be  so  by  day  P And  if  a house  be  a castle  to  the 
owner,  why  not  to  everybody  else  in  whose  fa- 
vour the  owner  chooses  to  make  it  so?  By  day  or 
by  night,  is  it  less  hardship  to  a su.spected  per- 
son to  have  his  house  searched,  than  to  an  un- 
suspected one?  Here  we  have  the  mischief  and 
theabsurdityof  the  ancient  ecclesiastical  asylums, 
without  the  reason.  . -n  i 

The  course  of  justice  in  England  is  still  ob- 
structed to  a certain  degree  by  tins  silly  epigram, 
worthy  of  the  age  which  gave,  it  birth.  Delin- 
quents, like  foxes,  are  to  have  law  given  them  ; 
that  is,  are  to  have  chances  of  escape  given  them 
on  purpose,  as  if  it  were  to  make  the  better  sport 
for  the  hunters — !br  the  lawyers,  by  and  for  wnoia 
the  hunt  is  made. 
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gfill  be  seen  in  most  instances,  if  not  i)i  every 
instance,  that  the  olfence  admitted  optionally 
of  a considerable  variety  of  piinishnients,  of 
which  no  one  could  be  iiiaile  to  appear  to  be 
strictly  and  evidently  necessary,  to  the  ex- 
clusion of  the  rest. 

As  a mere  incincnto,  then,  of  what  is  fit  to 
be  attended  to,  a clause  to  this  effect  may  be 
very  w'ell ; but  as  an  instruction,  calculated 
to  point  out  in  what  manner  what  is  so  fit  to 
be  attended  to  may  be  accomplished,  nothing 
can  be  more  trifling  or  uninstructi  ve  : — it  is 
even  erroneous  and  fallacious,  since  it  assumes, 
and  tliat  by  necessary  implication,  that  it  is 
possible,  in  the  case  of  every  olfence,  to  find 
a punishment  of  which  the  strict  necessity  is 
capable  of  being  made  evident, — which  is  not 
true.  Unfortunately,  the  existence  of  a sys- 
tem of  punishments  of  which  the  absolute 
necessity  is  capable  of  being  made  evident, 
with  reference  to  the  olfences  to  which  they 
are  respectively  annexed,  is  not  altogether 
so  clear  as  the  existence  of  the  article  by 
which  succeeding  legislators  are  sent  in  quest 
of  such  a system  by  these  their  masters  and 
preceptors.  One  thing  is  but  too  evident, 
that  the  attention  bestowed  by  the  penner 
of  this  article,  on  the  subject  on  wdiicli  he 
gives  the  law  to  posterity  so  much  at  his  ease, 
was  anything  but  strict.  It  was  the  Utopia 
created  by  the  small  talk  of  Paris  that  was 
dancing  before  his  eyes,  and  not  the  elemen- 
tary parts  of  the  subject-matter  be  was  treat- 
ing of — the  list  of  possible  punishments,  con- 
fronted with  the  list  of  possible  offences.  He 
who  writes  these  observations  lias  bestowed 
a closer  and  more  minute  inquiry  into  the 
subject  than  anybody  who  has  been  before  him 
— he  has  laid  down  a set  of  rules,  by  which, 
as  he  conceives,  the  disproportion  but  too 
generally  prevalent  between  punishments  and 
offences,  may  be  reduced  within  bounds  great- 
ly more  narrow'  than  it  occupies  anywhere 
at  present  in  any  existing  code  of  laws  — and 
what  he  would  undertake  for  is,  not  to  make 
evident  any  such  list  of  strictly  necessary 
punishments,  but  the  impossibility  of  its  ex- 
istence. 

Sentence  2.  No  one  can  be  punished  but 
in  virtue  of  a law  established  and  promul- 
gated before  the  commission  of  the  offence, 
and  applied  in  a legal  manner. 

This  clause — if  instead  of  the  insurrection- 
inviting  word  can,  the  word  ought  had  been 
employed,  as  in  the  preceding  clause  of  this 
same  article  — would,  as  far  as  it  goes,  have 
been  well  enough.  As  it  is,  while  on  the  one 
hand  it  not  only  tends  to  bring  in  the  ever- 
lasting danger  of  insurrection,  — on  the  other 
hand,  it  leaves  a considerable  part  of  the 
danger  against  which  it  is  levelled,  uncovered 
and  unprovided  against. 

Numerous  are  the  occasions  on  which  suf- 
ferings as  great  as  anv  that,  being  inflicted 
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with  a view  to  punishment,  go  under  the  de- 
nomination of  punishment,  may  be  inflicted 
without  any  such  view.  These  cases  a legis- 
lator who  understood  his  business  would 
have  collected  and  given  notice  of,  for  the 
purpose  of  marking  out  the  boundaries  and 
confines  of  the  instruction  in  question,  and 
saving  it  from  misapplication.  Laying  an 
embargo,  for  instance,  is  a species  of  con- 
finement, and,  w'ere  a man  subjected  to  it 
W'ith  a view  to  punishment,  might  in  many 
eases  be  a very  severe  punishment : yet  if 
the  providence  of  the  legislator  happen  not 
to  have  provided  a general  law  empow'ering 
the  executive  authority  to  lay  an  embargo  in 
certain  cases,  tlie  passing  of  a special  law  for 
that  purpose,  after  the  incident  w’hich  calls 
for  it  has  taken  place,  may  be  a very  justi- 
fiable, and  even  necessary  measure  ; for  in- 
stance, to  prevent  intelligence  from  being 
communicated  to  a pow'er  watching  the  mo- 
ment to  commence  hostilities,  or  to  prevent 
articles  of  subsistence  or  instruments  of  de- 
fence, of  which  there  is  a deficiency  in  the 
country,  from  being  carried  out  of  it. 

Banishment  must,  in  a certain  sense,  be 
admitted  to  be  equally  penal,  whether  inflicted 
for  the  purpose  of  punishment,  or  only  by 
way  of  precaution,  — for  the  purpose  of  pre- 
vention, and  without  any  view  to  punishment. 
Vf  ill  it  be  said,  that  there  is  no  case  in  which 
the  supreme  government  of  a country  ought 
to  be  trusted  with  the  power  of  removing  out 
of  it,  not  even  for  a time,  any  persons,  not 
even  foreigners,  from  whom  it  may  sec  rea- 
son to  apprehend  enterprises  injurious  to  its 
peace  ? So  in  the  case  of  imprisonment, 
which,  though  in  some  instances  it  may  be 
a severer,  may  in  others  he  a less  severe 
infliction  than  banishment.  Even  death,  a 
sutfering  which,  if  inflicted  with  a view  to 
punishment,  is  the  very  extremity  of  punish- 
ment, and  which,  according  to  my  own  concep- 
tion of  the  matter,  neither  need  nor  ought  to 
be  inflicted  in  any  instance  for  the  purpose  of 
punishment,  may,  in  some  certain  instances 
perhaps,  be  highly  necessary  to  be  inflicted 
without  any  view  to  punishment  — forex- 
ample,  to  prevent  the  diffusion  of  the  plague. 

Thus  it  is,  that  while  the  clause  passing 
censure  on  ex  post  facto  penal  laws  (a  censure 
in  itself,  and,  while  it  confines  itself  to  the 
cases  strictly  within  its  declared  subject,  so 
highly  reasonable)  is  thus  exhibited  with  the 
insurrection-inciting  can  in  it,  and  without 
the  explanations  necessary,  as  we  have  seen, 
to  guard  it  against  misapplication,  the  coun- 
try is  exposed  to  two  opposite  dangers  : one, 
that  an  infliction  necessary  for  the  purpose 
of  prevention  should  be  resisted  and  risen 
up  against  by  individuals,  under  the  notion 
of  its  being  included  in  the  prohibition  given 
by  this  clause  ; the  other,  that  the  measure, 
how  necessary  soever,  should  be  abstained 
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from  by  the  legislature  through  apprehension 
of  such  resistance. 

As  to  the  concluding  epithet,  and  legally 
applied,  it  might  have  been  spared  without 
any  great  injury  to  the  sense.  If  the  law 
referred  to  in  justification  of  an  act  of  power 
have  not  been  legally  applied  in  the  exercise 
of  that  act  of  power,  the  act  has  not  been 
exercised  in  virtue  of  that  law. 

Article  IX. 

Every  individual  being  presumed  innocent 
until  he  have  been  declared  guilty,  — if  it  be 
judged  necessary  to  arrest  him,  every  act  of 
rigour  which  is  not  necessary  to  the  making 
sure  of  his  persoiiy  ought  to  be  severely  in- 
hibited by  the  law. 

This  article  being  free  from  the  insurrection- 
exciting particle,  and  confining  itself  to  the 
office  of  simple  instruction,  is  so  far  innocent : 
the  object  of  it  is  laudable, "though  the  pur- 
port of  it  might  have  been  expressed  with 
more  precision. 

The  maxim  it  opens  with,  though  of  the 
most  consummate  triviality,  is  not  the  more 
conformable  to  reason  and  utility,  and  is 
particularly  repugnant  to  the  regulation  in 
support  and  justification  of  which  it  is  ad- 
duced. That  every  man  ought  to  be  presumed 
innocent  (for  “is presumed  innocent” is  non- 
sense,) until  he  have  been  declared  (that  is, 
adjudged)  guilty,  is  very  well  so  long  as  no 
accusation  has  been  preferred  against  him,  — 
or  rather,  so  long  as  neither  that  nor  any  other 
circumstance  app.-ars  to  afford  reason  for  sus- 
pecting the  contrary — but  very  irrational, 
after  that  ground  for  supposing  he  may  have 
been  guilty  has  been  brought  to  light. 

The  maxim  is  particularly  misapplied  and 
absurd  when  applied  to  the  case  where  it  has 
been  judged  proper  (on  sutlicient  grounds  we 
are  to  suppose)  to  put  him  under  arrest,  to 
depri  ve  him  of  his  power  of  locomotion.  Sup- 
pose him  innocent,  and  the  defalcation  made 
from  his  liberty  is  injurious  and  unwarrant- 
able. The  plain  truth  of  the  matter  is,  that 
the  only  rational  ground  for  empowering  a 
man  to  be  arrested  in  such  a case,  is  its  not 
being  yet  known  whether  he  be  innocent  or 
guilty : suppose  him  guilty,  he  ought  to  be 
punished  — suppose  him  innocent,  he  ought 
not  to  be  touched.  But  plain  unsophisti- 
cated truth  and  common  sense  do  not  answer 
the  purpose  of  poetry  or  rhetoric ; and  it  is 
from  poetry  and  rhetoric  that  these  tutors  of 
mankind  and  governors  of  futurity  take  their 
law.  A clap  from  the  galleries  is  their  object, 
not  the  welfare  of  the  state. 

As  for  the  expression,  ought  to  be  severely 
repressed  (by  punishment  1 suppose,)  it  is  as 
well  calculated  to  inflame  (the  general  pur- 
pose of  this  effusion  of  matchless  wisdom)  as 
it  is  ill  calculated  to  instruct.  A rather  more 
simple  and  instructive  wav  of  slating  it  would 
VOL.  II. 


have  been  to  say»  in  relation  to  every  such 
exercise  of  rigour  which  goes  beyond  what  ap- 
pears necessary  to  the  purpose  in  question 

that  of  making  sure  of  the  person,  that  not 
coming  within  the  ground  of  justification 
taken  from  that  source,  it  remains  upon  the 
footing  of  an  offence  of  that  description  of 
delinquency,  whatever  it  be,  of  an  injury  of 
the  species  in  question,  whatever  it  may  be. 
The  satisfaction  and  punishment  annexed  to 
it  will  come  of  course  to  be  of  the  same  nature 
and  extent  as  for  an  injury  of  the  same  nature 
and  extent  having  no  such  circumstance  to 
give  occasion  to  it.  Should  the  punishment 
in  such  case  be  greater  or  less  than  the  pu- 
nishment for  the  same  injury  would  be  if 
altogether  divested  of  the  justification  which 
covers  the  remainder  of  the  unpleasant  treat- 
ment? Should  the  punishment  of  the  mi- 
nister of  justice  exceeding  his  authority,  be 
greater  or  less  than  that  of  the  uncommis- 
sioned individual  doing  the  same  mischief 
without  any  authority  ? On  some  accounts 
(as  would  be  found  upon  proper  inquiry,)  it 
should  be  greater : on  other  accounts,  not 
so  great.  But  these  are  points  of  minute  de- 
tail, which  might  surely  as  well  have  been 
left  to  the  determination  of  those  who  would 
have  had  time  to  give  them  due  examination, 
as  determined  upon  at  random  by  those  who 
had  no  such  time.  The  words  of  this  article 
seem  to  intimate,  that  the  punishment  for 
the  abuse  of  power  by  the  minister  of  justice 
ought  to  be  the  greater  of  the  two.  But  why 
so?  You  know  better  where  to  meet  with 
the  minister  of  justice  than  with  an  offending 
individual  taken  at  large  : — the  officer  has 
more  to  lose  than  the  individual : — and  the 
greater  the  assurance  you  have  that  a delin- 
quent, in  case  of  accusation,  will  be  forth- 
coming, in  readiness  to  afford  satisfaction  in 
the  event  of  his  being  sentenced  to  afford  it, 
the  less  the  alarm  which  his  delinquency  in- 
spires. 

Article  X. 

JVo  one  ought  to  be  molested  [meaning, 
probably,  by  government]  for  his  opinions, 
even  in  matters  of  religion,  provided  that  the 
manisfesiation  of  them  does  not  disturb  [bet- 
ter expressed  perhaps  by  saying,  except  in  as 
far  as  the  manifestation  of  them  disturb,  or 
rather  tends  to  the  disturbance  of]  the  public 
order  established  by  the  law. 

Liberty  of  publication  with  regard  to  opi- 
nions, under  certain  exceptions,  is  a liberty 
which  it  would  be  highly  proper  and  fit  to 
establish,  but  which  would  receive  but  a 
very  precarious  establishment  from  an  article 
thus  worded.  Disturb  the  public  order  ? — 
what  does  that  mean?  Louis  XIV.  need 
not  have  hesitated  about  receiving  an  article 
thus  worded  into  his  code.  The  public  order 
of  things  in  this  behalf,  was  an  order  in 
Kk 
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virtue  of  wliicli  the  exercise  of  every  religion 
but  the  Catholic,  according  to  his  edition  of  it, 
was  proscribed.  A law  is  enacted,  forbidding 
men  to  express  a particular  opinion,  or  set  of 
opinions,  relative  to  a particular  point  in  re- 
ligion: forbidding  men  to  express  any  of  those 
opinions,  in  the  expression  of  which  the  Lu- 
theran doctrine,  for  exampde,  or  the  Calvi- 
nistic  doctrine,  or  the  Church  of  England 
doctrine  consists  : — in  a prohibition  to  this 
effect,  consists  the  public  order  established  by 
the  law.  Spite  of  this,  a man  manifests  an 
opinion  of  the  number  of  those  which  thus 
stand  prohibited  as  belonging  to  the  religion 
thus  proscribed.  The  act  by  which  this  opi- 
nion is  manifested,  is  it  not  an  act  of  distur- 
bance with  relation  to  the  public  order  thus 
established  ? Extraordinary  indeed  must  be 
the  assurance  of  him  who  could  take  upon 
him  to  answer  in  the  negative. 

Thus  nugatory,  thus  flimsy,  is  this  buckler 
of  rights  and  liberties,  in  one  of  the  few  in- 
stances in  which  any  attempt  is  made  to  apply 
it  to  a good  purpose. 

What  should  it  have  done,  then?  To  this 
question  an  answer  is  scarcely  within  the 
province  of  this  paper:  the  proposition  with 
which  I set  out  is,  not  that  the  Declaration 
of  Rights  should  have  been  worded  differ- 
ently, but  that  nothing  under  any  such  name, 
or  with  any  such  design,  should  have  been 
attempted. 

A word  or  two,  however,  may  be  given  as 
8 work  of  supererogation  : — that  opinions  of 
all  sorts  might  be  manifested  without  fear  of 
punishment ; that  no  publication  should  be 
deemed  to  subject  a man  to  punishment  on 
account  of  any  opinions  it  may  be  found  to 
contain,  considered  as  mere  opinions ; but  at 
the  same  time,  that  the  plea  of  manifesting 
religious  opinions,  or  the  practising  certain 
acts  supposed  to  be  enjoined  or  recommended 
in  virtue  of  certain  religious  opinions  as  pro- 
per or  necessary  to  be  practised,  should  not 
operate  as  a justification  for  either  exercising, 
or  prompting  men  to  exercise,  any  act  which 
the  legislature,  without  any  view  or  refer- 
ence to  religion,  has  already  thought  fit,  or 
may  hereafter  think  fit,  to  insert  into  the  ca- 
talogue of  prohibited  acts  or  offences. 

To  instance  two  species  of  delinquency, 

— one  of  the  most  serious,  the  other  of  the 
slightest  nature — acts  tending  to  the  violent 
subversion  of  the  government  by  force  — acts 
tending  to  the  obstruction  of  the  passage  in 
the  streets : — An  opinion  that  has  been  sup- 
posed by  some  to  belong  to  the  Christian  re- 
ligion, is,  that  every  form  of  government  but 
the  monarchical  is  unlawful : an  opinion  that 
has  been  supposed  by  some  to  belong  to  the 
Christian  religion  — by  some  at  least  of  those 
that  adhere  to  that  branch  of  the  Christian 
religion  which  is  termed  the  Roman  Catholic 

— is,  that  it  is  a duty,  or  at  least  a merit,  to 


join  in  processions  of  a certain  description,  to 
be  performed  on  certain  occasions. 

What,  then,  is  the  true  sense  of  the  clause 
in  question,  in  relation  to  these  two  cases  ? 
What  ought  to  be  the  conduct  of  a govern- 
ment that  is  neither  monarchical  nor  Catholic, 
with  reference  to  the  respective  manifesta- 
tion of  these  two  opinions  ? 

First,  as  to  the  opinion  relative  to  the  un- 
lawfulness of  a government  not  monarchical. 
The  falsity  or  erroneousness  which  the  mem- 
bers of  such  a government  could  not  but  attri- 
bute in  their  own  minds  to  such  an  opinion, 
is  a consideration  which,  according  to  the 
spirit  and  intent  of  the  provision  in  question, 
would  not  be  sufficient  to  authorize  their 
using  penal  or  other  coercive  measures  for  the 
purpose  of  preventing  the  manifestation  of 
them.  At  the  same  time,  should  such  mani- 
festation either  have  already  had  the  effect  of 
engaging  individuals  in  any  attempt  to  effect 
a violent  subversion  of  the  government  by 
force,  or  appear  to  have  produced  a near  pro- 
bability of  any  such  attempt  — in  such  case, 
the  engagement  to  permit  the  free  rnanifes- 
tation  of  opinions  in  general,  and  of  religious 
opinions  in  particular,  is  not  to  be  understood 
to  preclude  the  government  from  restraining 
tlie  manifestation  of  the  opinion  in  question, 
in  every  such  way  as  it  may  deem  likely  to 
promote  or  facilitate  any  such  attempt. 

Again,  as  to  the  opinion  relative  to  the 
meritoriousness  of  certain  processions.  By 
the  principal  part  of  the  provision,  govern- 
ment stands  precluded  from  prohibiting  pub 
licafions  manifesting  an  opinion  in  favour  of 
the  obligatoriness  or  meritoriousness  of  such 
processions.  By  the  spirit  of  the  same  en- 
gagement,  they  stand  precluded  from  prohi- 
biting the  performance  of  such  processions, 
unless  apersuasionof  a political  inconvenience 
as  resulting  from  such  practice  — a persuasion 
not  grounded  on  any  notions  of  their  unlaw- 
fulness in  a religious  view — should  come  to  he 
entertained  : as  if,  for  example,  the  multi- 
tude of  the  persons  joining  in  the  procession, 
or  the  crowd  of  persons  flocking  to  observe 
them,  should  fill  up  the  streets  to  such  a 
degree,  or  for  such  a length  of  time,  and  at 
intervals  recurring  with  such  frequency,  as 
to  be  productive  of  such  a degree  of  obstruc- 
tion to  the  free  use  of  the  streets  for  the  pur- 
poses of  business,  as  in  the  eye  of  government 
should  constitute  a body  of  inconvenience 
worth  encountering  by  a prohibitive  law. 

It  would  be  a violation  of  the  spirit  of  this 
part  of  the  engagement,  if  the  government, 
— not  by  reason  of  any  view  it  entertained 
of  the  political  inconveniences  of  these  pro- 
cessions (for  example,  as  above,)  but  for  the 
purpose  of  giving  an  ascendency  to  religious 
opinions  of  an  opposite  nature  (determined, 
for  example,  by  a Protestant  antipathy  to 
Catholic  processions)  — were  to  make  use  of 
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the  real  or  pretended  obstruction  to  the  free 
use  of  the  streets,  as  a pretence  for  prohibit- 
ing such  processions. 

These  examples,  while  they  serve  to  il- 
lustrate the  ground  and  degree  and  limits  of 
the  liberty  which  it  may  seem  proper,  on  the 
score  of  public  tranquillity  and  peace,  to  leave 
to  the  manifestation  of  opinions  of  a religious 
nature,  may  serve,  at  the  same  time,  to  render 
apparent  the  absurdity  and  perilousness  of 
every  attempt  on  the  part  of  the  government 
for  the  time  being,  to  tie  up  the  hands  of 
succeeding  governments  in  relation  to  this 
or  any  other  spot  in  the  field  of  legislation. 
Observe  how  nice,  and  incapable  of  being  de- 
scribed beforehand  by  any  particular  marks, 
are  the  lines  which  mark  the  limits  of  right 
and  wrong  in  this  behalf — which  separate 
the  useful  from  the  pernicious  — the  prudent 
course  from  the  imprudent ! — how  dependent 
upon  the  temper  of  the  times — upon  the 
events  and  circumstances  of  the  dayl — with 
how  fatal  a certainty  persecution  and  tyranny 
on  the  one  hand,  or  revolt  and  civil  war  on 
the  other,  may  follow  from  the  slightest  de- 
viation from  propriety  in  the  drawing  of  such 
lines  ! — and  what  a curse  to  any  country  a 
legislator  may  be,  who,  with  the  purest  inten- 
tions, should  set  about  settling  the  business 
to  all  eternity  by  inflexible  and  adamantine 
rules,  drawn  from  the  sacred  and  inviolable 
and  imprescri[)tible  rights  of  man,  and  the 
primeval  and  everlasting  laws  of  nature  ! 

1 give  the  preference,  for  the  purpose  of 
exemplification,  to  one  of  those  points  of  all 
others,  in  relation  to  which  it  would  give  me 
pleasure  to  see  liberty  established  for  ever, 
as  it  could  be  established  consistently  with 
security  and  peace.  My  persuasion  is,  that 
there  is  not  a single  point  with  relation  to 
which  it  can  answer  any  good  purpose  to  at- 
tempt to  tie  the  hands  of  future  legislators; 
and  so,  that  as  there  is  not  a single  point, 
not  even  of  my  own  choosing,  in  relation  to 
which  I would  endeavour  to  give  any  such 
perpetuity  to  a regulation  even  of  my  own 
framing,  it  is  still  less  to  say  — strong  as  it 
may  appear  to  say  — that  were  it  to  depend 
upon  me,  I would  sooner,  were  the  power  of 
sanctioning  in  my  hands,  give  my  sanction  to 
a body  of  laws  framed  by  any  one  else,  how 
bad  soever  it  might  appear  to  me,  free  from 
any  such  perpetuating  clause,  than  a body  of 
laws  of  my  own  framing,  how  well  soever  I 
might  be  satisfied  with  it,  if  it  must  be  in- 
cumbered  with  such  a clause. 

Article  XI. 

The  free  examination  of  thoughts  and  opi- 
nions is  one  of  the  most  precious  rights  of 
man  ; every  citizen  may  therefore  speak,  write, 
and  print  freely,  provided  always  that  he  shall 
he  answerable,  for  the  abuse  of  that  liberty  in 
the  cases  determined  by  the  law. 


b\5 

The  logic  of  this  composition  is  altogether 
of  a piece  with  its  policy.  When  you  meet 
with  a therefore  — when  you  meet  with  a 
consequence  announced  as  drawn  from  the 
proposition  immediately  preceding  it,  assure 
yourself  that,  whether  the  propositions  them- 
selves, as  propositions,  are  true  or  false  — as 
ordinances,  reasonable  or  unreasonable,  ex- 
pedient or  inexpedient — that  the  consequent 
is  either  in  contradiction  with  the  antecedent, 
or  has  nothing  at  all  to  do  with  it. 

The  liberty  of  communicating  opinions  is 
one  branch  of  liberty  ; and  liberty  is  one  of 
the  four  natural  rights  of  man,  over  which 
human  ordinances  have  no  power.  There  are 
two  ways  in  which  liberty  may  be  violated : 
by  physical  or  bodily  coercion,  and  by  moral 
coercion  or  demonstration  of  punishment;  — . 
the  one  applied  before  the  time  for  exercising 
the  liberty — the  other  to  be  applied  after  it, 
in  the  shape  of  punishment,  in  the  event 
its  not  producing  its  intended  effect  in  the 
shape  of  prohibition. 

What  is  the  boon  in  favour  of  the  branci 
of  liberty  here  in  question,  granted  by  this 
article  ? It  saves  it  from  succeeding  legisla- 
tors in  one  shape  — it  leaves  it  at  their  mercy 
in  the  other.  Will  it  be  said,  that  what  it 
leaves  exposed  to  punishment  is  only  the 
abuse  of  liberty  ? Be  it  so.  What  then?  Is 
there  less  of  liberty  in  the  abuse  of  liberty 
than  in  the  use  of  it  ? Does  a man  exercise 
less  liberty  when  be  makes  use  of  the  pro- 
perty of  another,  than  when  he  confines  him- 
self to  his  own  ? Then  are  liberty  and  con- 
finement the  same  thing — ; synonymous  and 
interchangeable  terms. 

What  is  the  abuse  of  liberty?  It  is  that 
exercise  of  liberty,  be  it  what  it  may,  which 
a man  who  bestows  that  name  on  it  does  not 
approve  of.  Every  abuse  of  this  branch  of 
liberty  is  left  exposed  to  punishment ; and  it 
is  left  to  future  legislators  to  determine  what 
shall  be  regarded  as  an  abuse  of  it.  What  is 
the  security  worth,  which  is  thus  given  to 
the  individual  as  against  the  encroachments 
of  government  ^ What  does  the  barrier  pre- 
tended to  be  set  up  against  government  a- 
mount  to  ? It  is  a barrier  which  government 
is  expressly  called  upon  to  set  up  where  it 
pleases.  Let  me  not  be  mistaken  : — what  I 
blame  these  constitution-makers  for,  is,  not 
the  having  omitted  to  tie  the  hands  of  their 
successors  tight  enough,  but  the  suffering 
themselves  to  entertain  a conceit  so  mischie- 
vous and  so  foolish  as  that  of  tying  them  up 
at  all ; and  in  particular  for  supposing,  that 
were  they  weak  enough  to  suffer  themselves 
to  be  so  shackled,  a phrase  or  two  of  so  loose 
a texture  could  be  capable  of  doing  the  busi- 
ness to  any  purpose. 

The  general  notion  in  regard  to  offences — . 
a notion  so  general  as  to  have  become  pro- 
verbial, and  even  trivial — is,  that  preventiom 
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IS  butter  than  punishment.  Here  prevention  is 

■bjured,  and  punishment  embraced  in  prefe- 

ence.  Once  more,  let  me  not  be  mistaken. 
In  the  particular  case  of  the  liberty  of  com- 
municating opinions,  there  most  certainly  are 
reasons,  for  giving  up  the  object  of  prevention, 
and  in  the  choice  of  the  means  of  repression, 
confining  the  repressive  operations  of  the 
legislator  to  the  application  of  punishment, 
which  do  not  apply  to  other  offences.  A word 
or  two  to  this  purpose,  and  to  justify  the 
seeming  inconsistency,  would  have  been  rather 
more  instructive  than  most  of  those  other  in- 
structions of  which  the  authors  of  this  code 
have  been  so  liberal. 

Not  only  is  the  consequent  of  these  two 
propositions,  clogged  with  the  proviso  at  the 
tail  of  it,  repugnant  to  the  antecedent,  but 
in  itself  it  is  much  more  extensive  — it  ex- 
tends a vast  way  beyond  what  is  intended  as 
■ covering  for  it.  The  free  communication,  of 
thoughts,  and  of  opinions,  I presume  are  here 
put  as  synonymous  terms:  the  free  communi- 
cation of  opinions,  says  the  antecedent,  is  one 
of  the  most  valuable  of  the  rights  of  man  — of 
tliose  unalienable  rights  of  man.  What  says 
the  consequent  of  it?  Not  only  that  a man 
may  communicate  opinions  without  the  possi- 
bility of  being  prevented,  but  that  he  is  to  be 
at  liberty  to  communicate  what  he  will,  with- 
out the  possibility  of  being  prevented,  and  in 
any  manner, — false  allegations  in  matters  of 
fact,  and  known  to  be  such — for  true,  false  al- 
legations to  the  prejudice  of  the  reputation  of 
individuals — in  a word,  slander  of  all  sorts  — 
and  that  in  all  manner  of  ways,  — by  speech, 
by  writing,  and  even  in  the  way  of  printing, 
without  the  possibility  of  stopping  his  mouth, 
destroying  his  manuscript,  or  stopping  the 
press. 

What  then?  Does  it  follow,  that  because 
a man  ought  to  be  left  at  liberty  to  publish 
opinions  of  all  sorts,  subject  not  to  previous 
prevention,  but  only  to  subsequent  punish-, 
ment,  that  therefore  he  ought  to  be  left  at 
equal  liberty  to  publish  allegations  of  all  sorts, 
false  as  well  as  true  — allegations  known  by 
him  to  be  false,  as  well  as  allegations  believed 
by  him  to  be  true  — attacks  which  he  knows 
to  be  false,  upon  the  reputation  of  individuals, 
as  well  as  those  which  he  believes  to  be 
true  ? Far  is  it  from  my  meaning  to  con- 
tend in  this  place,  especially  in  a parenthesis, 
much  more  to  take  for  granted,  that  the  en- 
durance of  even  these  mischiefs,  crying  as  they 
are,  may  not  be  a less  evil  than  the  subjecting 
the  press  to  a previous  censure,  under  any 
such  restrictions  on  the  exercise  of  that  power 
as  could  be  devised  — at  any  rate,  under  any 
such  as  have  ever  hitherto  been  proposed.  All 
1 mean  to  say  is,  that  w'hether  a man  ought 
or  ought  not  to  be  left  at  liberty  to  publish 
private  slander  without  the  application  of  any- 
thing but  subsequent  punishment  to  stop  the 
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progress  of  it,  it  does  not  follow  that  it  ought 
to  be  left  in  his  power  to  publish  such  alle- 
gations, because  it  ought  to  be  left  in  like 
manner  in  his  power  to  publish  whatever  can 
come  under  the  denomination  of  opinions. 
As  for  the  word  thoughts,  which  is  put  in  a 
line  with  the  word  opinions,  as  if  thoughts 
were  something  different  from  opinions,  I 
shall  lay  it  out  of  the  question  altogether, 
till  I can  find  somebody  who  will  undertake 
to  satisfy  me,  in  the  first  place,  that  it  was 
meant  to  denote  something  in  addition  to  opi- 
nions, and  in  the  next  place,  that  that  some- 
thing was  meant  to  include  allegations,  true 
and  false,  in  relation  to  matters  of  fact. 

Is  it,  or  is  it  not,  a matter  to  be  wished,  in 
France  for  example,  that  measures  were  taken 
by  competent  authority — whatever  authority 
be  deemed  competent,  to  draw  the  line  be- 
tween the  protection  due  to  the  useful  liberty, 
and  the  restraint  proper  for  the  pernicious 
licence  of  the  press?  What  a precious  task 
would  the  legislator  find  set  for  him  by  this 
declaration  of  sacred,  inviolable,  and  impre- 
scriptible rights  ! The  protectors  of  reputa- 
tion on  one  side  of  him : the  idolaters  of 
liberty  on  the  other  : each  with  the  rights  of 
man  in  his  mouth,  and  the  dagger  of  assassi- 
nation in  his  hand,  ready  to  punish  the  smallest 
departure  from  the  course  marked  out  in  his 
heated  imagination  for  this  unbending  line. 

Article  XII. 

The  guarantee  of  the  rights  of  the  man  and 
of  the  citizen  necessitates  a public  force  : this 
force  is  therefore  instituted  for  the  advantage 
of  all,  and  not  for  the  particular  utility  [ad- 
vantage] of  those  to  whom  it  is  intrusted. 

The  general  purpose  of  the  whole  per- 
formance taken  together,  being  mischievous 
and  pestilential,  this  article  has  thus  much  to 
recommend  it,  that  it  is  nothing  to  the  pur- 
pose— no  declaration  of  inviolable  rights  — 
no  invitation  to  insurrection.  As  it  stands, 
it  is  a mere  effusion  of  imbecility  — a spe- 
cimen of  confused  conception  and  false  rea- 
soning. With  a little  alteration,  it  might  be 
improved  into  a common-place  memento,  as 
stale,  and  consequently  as  useless,  as  it  is  un- 
exceptionable: to  wit,  that  the  employment 
given  to  the  public  force,  maintained  as  it  is 
at  the  expense  of  the  public,  ought  to  have 
for  its  object  the  general  advantage  of  the 
whole  body  of  the  public  taken  together,  not 
the  exclusive  private  advantage  of  particular 
individuals. 

This  article  is  composed  of  two  distinct 
propositions.  In  the  first,  after  throwing  out 
of  it  as  so  much  surplusage,  the  obscure  part 
about  the  guarantee  or  maintenance  ot  the 
rights  of  the  man  and  the  citizen,  there  will 
remain  a clear  and  intelligible  part,  a decla- 
ration of  opinion  asserting  the  necessity  of  a 
public  force : to  this,  hooked  on  in  the  shape 
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of  an  inference,  of  a logical  conclusion,  a vague 
assertion  of  an  historical  matter  of  fact,  which 
may  have  been  true  in  one  place,  and  false  in 
another  — the  truth  of  which  is  incapable  of 
being  ascertained  in  any  instance  — an  opera- 
tion, the  labour  of  which  may  be  spared  with 
the  less  loss,  from  its  being  nothing  to  the 
purpose. 

This  matter  of  fact  is  neither  more  nor  less 
than  the  main  end  in  view  which  happened 
to  be  present  in  the  minds  of  the  several  per- 
sons to  whose  co-operation  the  public  force 
was  respectively  indebted  for  its  institution 
and  establishment  in  the  several  political 
communities  in  the  world,  and  which  officiated 
in  the  character  of  a final  cause  in  every  such 
instance.  This  final  cause,  the  penner  of  the 
article — such  is  his  candour  and  good  opinion 
of  mankind  — pronounces  without  hesitation 
or  exception  to  have  been  the  pure  view  of 
the  greatest  good  of  the  whole  community — 
public  spirit  in  its  purest  form,  and  in  its  most 
extensive  application.  Neither  Clovis,  Pepin, 
nor  Hugh  Capet,  had  the  smallest  preferable 
regard  to  the  particular  advantage  of  them- 
selves or  their  favourites,  when  they  laid  the 
foundations  of  the  public  force  in  France,  nor 
any  other  consideration  in  view  than  what 
might  be  most  conducive  to  the  joint  and 
equal  advantage  of  the  Franks,  Gauls,  and 
Gallo- Romans  upon  the  whole.  As  little  par- 
tiality existed  in  the  breast  of  William  the 
Conqueror,  in  favour  of  himself,  or  any  of  his 
Normans,  on  the  occasion  of  his  sharing  out 
England  among  those  Normans,  and  dividing 
it  into  knight’s  fees  : freemen  and  villains, 
barons  and  yeomen,  Normans,  Danes,  and 
English,  collectively  and  individually,  occu- 
pying one  equal  place  in  his  affections,  and 
engaging  one  equal  portion  of  his  solicitude. 

According  to  this  construction,  the  infer- 
ence, it  must  be  confessed,  may  be  j ust  enough. 
All  you  have  to  suppose  is,  that  the  greatest 
good  of  the  whole  community  taken  together 
was  in  every  instance  the  ruling  object  of  con- 
sideration in  the  breast  of  the  institutors  of 
the  public  force:  the  pursuit  of  that  greatest 
good,  in  a certain  shape  not  perfectly  ex- 
plained, being  the  ruling  object  with  these 
worthy  men.  As  they  did  institute  this  public 
force,  it  seems  to  follow  pretty  accurately  that 
the  attainment  of  that  general  advantage  was 
the  end  in  view,  in  each  instance,  of  its  being 
instituted. 

Should  the  two  propositions,  the  antece- 
dent and  the  consequent,  in  this  their  genuine 
signification,  appe.ir  too  silly  to  be  endurable, 
the  w'ay  to  defend  it  may  be  to  acknowledge 
that  the  man  who  penned  it  knew  no  dif- 
ference between  a declaration  of  what  he 
supposed  was  or  is  the  state  of  things  with 
regard  to  tliis  or  that  subject,  and  a declara- 
tion of  what  he  conceived  ought  to  have  been, 
or  ought  to  be  that  state  of  things ; and  this 
being  the  case,  it  may  be  supposed  that  in 
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saying  such  was  the  end  in  view  upon  the 
several  occasions  in  question,  what  he  meant 
was,  that  such  it  ought  to  have  been.  If  this 
were  really  his  meaning,  the  propositions  are 
such,  both  of  them,  as  we  may  venture  to 
accede  to  without  much  danger.  A public 
force  is  necessary,  we  may  say ; and  the  public 
is  the  party  for  whose  advantage  that  force 
ought  to  be  employed.  The  propositions 
themselves  are  both  of  them  such,  that  against 
neither  of  them,  surely,  can  any  objection  be 
produced  : as  to  the  inference  by  which  they 
are  strung  together,  if  the  application  made 
of  it  be  not  exactly  of  the  clearest  nature, 
you  have  only  to  throw  it  out,  and  everything 
is  as  it  should  be,  and  the  whole  article  is 
rendered  unexceptionable. 

Article  XIII. 

For  the  maintenance  of  the  public  force, 
and  for  the  expenses  of  administration,  a com- 
mon contribution  is  indispensable : it  ought  to 
be  equally  divided  among  all  the  citizens  in 
proportion  to  their  faculties. 

In  the  first  part  of  this  article  two  propo- 
sitions are  contained.  One  is,  that  a common 
contribution  is  indispensable  for  the  mainte- 
nance of  the  public  force.  If  by  this  be  meant, 
that  raising  money  upon  all,  for  the  main- 
tenance of  those  whose  individual  forces  are 
employed  in  the  composition  of  the  public 
force,  is  proper,  I see  no  reason  to  dispute  it : 
if  the  meaning  be,  that  this  is  the  only  pos- 
sible way  of  maintaining  a public  force,  it  is 
not  true.  Under  the  feudal  system,  those 
whose  individual  forces  composed  the  public 
force,  were  maintained,  not  at  the  expense  of 
the  community  at  large,  but  at  their  own  ex- 
pense. 

The  other  proposition  is,  that  a common 
contribution  is  indispensable  for  the  expenses 
(meaning  the  other  expenses)  of  adnnnistra- 
tion.  Indispensable?  Yes,  certainly:  so  far 
as  these  other  branches  of  administration  can- 
not be  carried  on  without  expense  — if  they 
are  carried  on,  the  defraying  of  that  expense 
is  indispensable.  But  are  these  nameless 
branches  of  administration  necessary  ? for  if 
they  are  not,  neither  is  a common  contribu- 
tion for  the  defraying  of  the  expense.  Are 
they  then  necessary?  — these  unnamed  and 
unindicated  branches  of  administration,  which 
in  this  mysterious  manner  are  put  down  on 
the  list  of  necessary  ones,  is  their  title  to  be 
there  a just  one?  This  is  a question  to  which 
it  is  impossible  to  find  an  answer : yet,  till 
an  answer  be  found  for  it,  it  is  impossible  to 
find  a sufficient  warrant  for  admitting  this 
proposition  to  be  true.  From  this  proposi- 
tion,  as  the  matter  stands  upon  the  face  of 
it,  it  should  seem  that  one  of  these  sacred 
and  inviolable  and  imprescriptible  rights  of  a 
man  consists  in  the  obligation  of  contributing 
to  an  unknown  mass  of  expense  employed 
upon  objects  not  ascertained. 
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Proposition  3.  It  ("the  common  contribu- 
tion in  question)  ought  to  be  equally  divided 
amongst  all  the  citizens,  in  proportion  to 
their  faculties. 

Partly  contradiction — a sequel  to,  or  rather 
repetition  of  preceding  contradictions:  partly 
tyranny  under  the  mask  of  justice. 

By  the  first  article,  human  creatures  are,  and 
are  to  be,  all  of  them,  on  a footing  of  equality 
in  respect  to  all  sorts  of  rights.  By  the  second 
article,  property  is  of  the  number  of  these 
rights.  By  tlie  two  taken  together,  all  men  are 
and  are  to  be  upon  an  equal  footing  in  respect 
of  property:  in  other  words,  all  the  property 
in  the  nation  is  and  is  to  be  divided  into  equal 
portions.  At  the  same  time,  as  to  the  matter 
of  fact,  what  is  certain  is,  that  at  the  time  of 
passing  this  article,  no  such  equality  existed, 
nor  were  any  measures  so  much  as  taken  for 
bringing  it  into  existence.  This  being  the 
case,  whicli  of  the  two  states  of  things  is  it 
that  this  article  supposes? — the  old  and  really 
existing  inequality,  or  the  new  and  imaginary 
equality?  In  the  first  case,  the  concluding  or 
explanatory  clause  is  in  contradiction  to  the 
principal  one  : in  the  other  case,  it  is  tauto- 
logical and  superfluous.  In  the  first  case,  the 
explanatory  clause  is  in  contradiction  to  the 
principal  one ; for,  from  unequal  fortunes  if 
you  take  equal  contributions,  the  contribu- 
tions are  not  proportional.  If  from  a fortune 
of  one  hundred  pounds  you  take  a contribu- 
tion of  ten  pounds,  and  from  a fortune  of  two 
hundred  pounds,  ten  pounds  and  no  more, 
the  proportion  is  not  a tenth  in  both  cases, 
but  a tenth  in  the  one,  and  only  a twentieth 
in  the  other. 

In  the  second  case  — that  is,  if  equality  in 
point  of  property  be  the  state  of  things  sup- 
posed— then,  indeed,  equality  of  contribution 
will  be  consistent  with  the  plan  of  equaliza- 
tion, as  well  as  consonant  to  justice  and 
utility ; but  then  the  explanatory  clause,  in 
proportion  to  their  faculties,  will  be  tautolo- 
gous  and  superfluous,  and  not  only  tautologous 
and  superfluous,  but  ambiguous  and  perplex- 
ing; for  proportionality  in  point  of  contribu- 
tion is  not  consistent  with  equality  in  point 
of  contribution,  on  more  than  one  out  of  an 
infinity  of  suppositions,  viz.  that  of  equality 
in  point  of  fortune ; nor,  in  point  of  fact, 
was  the  one  consistent  with  the  other  in  the 
only  state  of  things  which  was  in  existence 
at  the  time. 

Men’s  faculties  too  ! What  does  that  word 
mean  ? This,  if  the  state  of  things  repre- 
sented as  actually  existing,  as  well  as  always 
having  existed,  and  for  ever  about  to  exist, 
had  been  anything  moi  e than  a sick  man’s 
dream,  would  have  required  to  be  determined, 
had  it  been  at  all  a matter  of  concern  to  pre- 
vent men  from  cutting  one  another’s  throats, 
and  must  have  been  determined  before  this 
theory  could  have  been  reduced  to  praitice. 
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In  the  valuation  of  men’s  faculties,  is  it 
meant  that  their  possessions  only,  or  that 
their  respective  wants  and  exigencies,  as  well 
as  their  ways  and  means,  should  be  taken  into 
account?  In  the  latter  case,  what  endless 
labour!  in  the  former  case,  what  injustice! 

In  either  case,  what  tyranny  ! An  inqui- 
sition into  every  man’s  exigencies  and  means, 
— an  inquisition  which,  to  be  commensurate 
to  its  object,  must  be  perpetual,  — an  inqui- 
sition into  every  man’s  circumstances,  one  of 
the  foundation  stones  in  this  plan  of  liberty! 

To  a reader  who  should  put  an  English 
construction  upon  this  plan  of  taxation  — 
(masked  by  the  delusive  term  contribution, 
as  if  voluntary  contributions  could  be  a prac- 
ticable substitute  for  compulsory,) — to  a 
reader  who  should  collect  from  the  state  of 
things  in  England  the  construction  to  be  put 
upon  this  plan  of  taxation,  the  system  here 
in  view  would  not  show  itself  in  half  its 
blackness.  To  an  English  reader  it  might 
naturally  enough  appear,  that  all  that  was 
meant  was,  that  the  weight  of  taxation  should 
bear  in  a loose  sense  as  equally,  or  rather  as 
equitably  — that  is,  as  proportionably,  as  it 
could  conveniently  be  made  to  do; — that 
taxes,  a word  which  would  lead  him  directly 
and  almost  exclusively  to  taxes  upon  con- 
sumption, should  be  imposed  — for  example, 
upon  superfluities  in  preference  to  the  neces- 
saries of  life.  Wide  indeed  would  be  his 
mistake.  What  he  little  would  suspect  is, 
that  taxes  on  consumption,  the  only  taxes 
from  which  arise  the  contributions  that  in 
plain  truth,  and  not  in  a sophistical  sense, 
are  voluntary  on  the  part  of  the  contributor, 
are  carefully  weeded  out  of  the  book  of  French 
finance.  Deluded  by  the  term  indirect,  im- 
posed as  a sort  of  term  of  proscriptiom  upon 
them  by  a set  of  muddy-headed  metaphysi- 
cians — little  does  he  think  that  the  favourite 
species  of  taxation  in  that  country  of  perfect 
liberty,  is  a species  of  imposition  and  inqui- 
sition, which  converts  every  man  who  has 
any  property  into  a criminal  in  the  first  in- 
stance, which  sends  the  tax-gatherer  into 
every  nook  and  corner  of  a man’s  house, 
which  examines  every  man  upon  interroga- 
tories, and  of  which  a double  or  treble  tithe 
would  be  an  improved  and  mollified  modifi- 
cation. 

Article  XIV. 

All  the  citizens  have  the  right  to  ascertain 
by  themselves,  or  by  their  representatives,  the 
necessity  of  the  public  contribution  — to  give 
their  free  consent  to  it  — to  follow  up  the  ap~ 
lication  of  it,  and  to  determine  the  quantity  of 
it,  the  objects  on  which  it  shall  be  levied,  the 
mode  of  levying  it  and  getting  it  in,  and  the 
duration  of  it. 

Supposing  the  author  of  this  article  an 
enemy  to  the  state,  and  his  object  to  disturb 
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the  course  of  public  business,  and  set  the  in* 
dividual  members  of  the  state  together  by  the 
ears,  nothing  could  have  been  more  artfully 
or  more  happily  adapted  to  the  purpose.  Sup- 
posing him  a friend,  and  his  object  to  admi- 
nister either  useful  instruction  or  salutary 
controul,  nothing  more  silly  or  childish  can 
be  imagined. 

In  the  first  place,,  who  is  spoken  of: — who> 
are  meant,  by  all  the  citizens  ? Does  it  mean 
all,  collectively  acting  in  a body,  or  every 
citizen,  every  individual,  that  is,  any  one  that 
pleases  ? This  right  of  mine,  — is  it  a right 
which  I may  exercise  by  myself  at  any  time 
whenever  it  happens  to  suit  me,  and  without 
the  concurrence  of  anybody  else,  or  which  I 
can  only  exercise  if  and  when  I can  get  every- 
body else,  or  at  least  the  major  part  of  every- 
body else,  to  join  me  in  the  exercise  of  it  ? 
The  difference  in  a practical  view  is  enor- 
mous ; but  the  penners  of  this  declaration, 
by  whom  terms  expressive  of  aggregation, 
and  terms  expressive  of  separation,  are  used 
to  all  appearance  promiscuously,  show  no 
symptoms  of  their  being  aware  of  the  small- 
est difference.  If  iu  conjunction  with  every- 
body else,  I have  it  already  by  the  sixth  ar- 
ticle. Laws  imposing  contributions  are  laws : 
I have  already,  then,  a right  of  concurring  in 
the  formation  of  all  laws  whatever : what  do 
I get  by  acquiring  the  right  of  concurring  in 
the  formation  of  the  particular  class  of  laws 
which  are  employed  in  imposing  contribu- 
tions ? As  a specification,  as  an  application 
of  the  general  provision  to  the  particular 
subject,  it  might  be  very  well.  But  it  is 
not  given  as  a specification,  but  as  a distinct 
article.  What  marks  the  distinction  the  more 
forcibly,  is  the  jumbling  in  this  instance,  and 
in  this  instance  only,  acts  of  another  nature 
with  acts  of  legislation  — the  right  of  exami- 
ning into  the  necessity  of  the  operation,  and 
of  following  up  such  examination  with  the 
right  of  performing  the  operation  — the  right 
of  observing  and  commenting  on  the  manner 
in  which  the  powers  of  government  are  exer- 
cised, with  the  right  of  exercising  them. 

Make  what  you  will  of  it,  what  a pretty 
contrivance  for  settling  matters,  and  putting 
an  end  to  doubts  and  disagreements  1 This, 
whatever  it  is,  is  one  of  the  things  which  I 
am  told  I have  a right  to  do,  that  is,  either 
by  myself,  or  by  certain  persons  alluded  to 
under  the  denomination  of  my  representa- 
tives, — either  in  one  way  or  the  other ; but  in 
which  ? This  is  exactly  what  I want  to  know, 

and  this  is  exactly  what  I am  not  told 

Can  I do  it  by  myself,  or  only  by  my  repre- 
sentatives ; that  is  to  say,  in  the  latter  case 
by  a deputy  in  whose  election  I have  perhaps 
had  a vote,  perhaps  not — perhaps  given  the 
vote,  perhaps  not  — perhaps  voted  for,  per- 
haps voted  against ; and  who,  whether  I voted 
for  or  against  him,  will  not  do  either  this,  or 


any  one  other  act  whatsoever,  at  my  desire? 
Have  I,  an  individual  — have  I in  my  indi- 
vidual capacity — a right  when  I please,  to  as- 
certain,  that  is,  to  examine  into  the  necessity 
of  every  contribution  established  or  proposed 
to  be  established  ? Then  have  I aright  to  go 
whenever  I please,  to  any  of  the  officers  in 
the  department  of  the  revenue, — to  take  all 
the  people  I find  under  my  command,  — to 
put  all  the  business  of  the  office  to  a stand, 
— to  make  them  answer  all  my  questions, — 
to  make  them  furnish  me  with  as  many  papers 
or  other  documents  as  I desire  to  have  ? — 
You,  my  next  neighbour,  who  are  as  much  a 
citizen  as  1 am,  have  as  much  of  this  right  a* 
I have.  It  is  your  pleasure  to  take  this  office 
under  your  command,  to  the  same  purpose 
at  the  same  time.  It  is  my  pleasure  the  peo- 
ple should  do  what  I bid  them,  and  not  what 
you  bid  them ; it  is  your  pleasure  they  should 
do  what  you  bid  them,  and  not  what  I bid 
them : — which  of  us  is  to  have  his  pleasure  ? 
The  answer  is, — he  who  has  the  strongest 
lungs,  or  if  that  will  not  do,  he  who  has  the 
strongest  hand.  To  give  everything  to  the 
strongest  hand  is  the  natural  result  of  all  the 
tutoring,  and  all  the  checking  and  controuling 
of  which  this  lecture  on  the  principles  of 
government  is  so  liberal : but  this  is  the 
exact  result  of  that  state  of  things  which 
would  have  place,  supposing  there  were  no 
government  at  all,  nor  any  such  attempt  ai 
this  to  destroy  it,  under  the  notion  of  direct- 
ing  it. 

The  right  of  giving  consent  to  a tax,  — 
the  right  of  giving  consent  to  a measure, — 
is  a curious  mode  of  expression  for  signifying 
assent  or  dissent  as  a man  thinks  proper} 
It  is  surprising  that  a man  professing  and 
pretending  to  fix  words — to  fix  ideas  — to  fix 
laws — to  fix  everything  — and  to  fix  them  t# 
all  eternity,  should  fix  upon  such  an  expres> 
sion,  and  should  say  the  right  of  giving  con. 
sent,  instead  of  the  right  of  giving  a vote — 
the  right  of  giving  consent,  and  consent  only, 
instead  of  the  right  of  giving  consent  or  dis- 
sent, or  neither,  as  a man  thinks  proper. 

Article  XV. 

Society  has  a right  to  demand  from  everf 
agent  of  the  public,  an  account  of  his  admi- 
nistration. 

Society?  What  is  the  meaning — what  u 
the  object  here?  Different,  where  it  ought 
to  be  identical  — identical,  where  it  ought  to 
be  different — ever  inexplicit — ever  indeter- 
minate, using  as  interconvertible,  expressions 
which,  for  the  purpose  of  precision  and  right 
understanding,  require  the  most  carefully  to 
be  set  and  kept  in  opposition : such  is  the 
language  from  the  beginning  of  this  compo- 
sition to  the  end! 

Is  it,  that  superiors  in  office  have  a right 
to  demand  gn  BStdUUt  of  their  gubordj- 
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nates  ? Not  to  possess  such  a right,  would 
be  not  to  be  a superior : — not  to  be  subject 
to  the  exercise  of  it,  would  be  not  to  be  a 
subordinate.  In  this  sense,  the  proposition  is 
perfectly  harmless,  but  equally  nugatory.  Is 
it,  that  all  men  not  in  office  have  this  right 
with  respect  to  all  men,  or  every  noan  in 
office  ? Then  comes  the  question  as  before  — 
each  in  his  individual  capacity,  or  only  alto- 
gether in  their  collective  ? If  in  their  col- 
lective, whatever  this  article,  or  any  other 
article  drawn  up  in  the  same  view,  does  or 
can  do  for  them,  amounts  to  nothing; : what- 
ever it  would  have  tJiein  do,  it  gives  them  no 
facilities  for  doing  it,  which  they  did  not  pos- 
sess without  it.  Whatever  it  would  have 
them  do,  if  one  and  all  rise  for  the  purpose 
of  doing  it,  bating  what  hindrance  they  may 
receive  from  one  another,  there  will  be  no- 
body to  hinder  them.  But  is  there  any  great 
likelihood  of  any  such  rising  ever  taking 
place  ? and  if  it  were  to  take  place,  would 
there  be  any  great  use  in  it? 

If  tlie  right  be  of  the  number  of  those 
which  belongs  to  each  and  every  man  in  his 
individual  capacity,  then  comes  the  old  story 
over  again  of  mutual  obstruction,  and  the 
obstruction  of  all  business,  as  before. 

The  right  of  demanding  an  account?  What 
means  that,  too  ? The  right  of  simply  putting 
the  question,  or  the  right  of  compelling  an 
answer  to  it  — and  such  an  answer  as  shall 
afford  to  him  that  puts  it,  the  satisfaction  he 
desires  ? In  the  former  case,  the  value  of  the 
right  will  not  be  great ; in  the  latter  case, 
he  who  has  it,  and  who,  by  the  supposition, 
is  not  in  office,  will  in  fact  be  in  office ; and, 
as  everybody  has  it,  and  is  to  have  it,  the 
result  is,  that  everybody  is  in  office;  and 
those  who  command  all  men  are  under  the 
command  of  every  man. 

Instead  of  meaning  stark  nonsense,  was 
the  article  meant  after  all  simply  to  convey 
a memento  to  those  who  are  superiors  in 
office,  to  keep  a good  look-out  after  their 
subordinates?  If  this  be  the  case,  nothing 
can  be  more  innocent  and  unexceptionable. 
Neither  the  child  that  is  learning  wisdom  in 
his  horn-book,  nor  the  old  woman  who  is 
teaching  him,  need  blush  to  own  it.  But 
what  has  it  to  do  in  a composition,  the  work 
of  the  collected  wisdom  of  the  nation,  and 
of  which  the  object  is,  throughout  and  ex- 
clusively, to  declare  rights  ? 

Silly  or  pestilential — such,  as  usual,  is  here 
the  alternative.  In  the  shape  of  advice,  a 
proposition  may  be  instructive  or  trifling, 
wholesome  or  insipid.  But  be  it  the  one  or 
the  other,  the  instant  it  is  converted,  or  at- 
tempted to  be  converted,  into  a law,  of  which 
those  called  legislators  are  to  be  the  objects, 
and  those  not  called  legislators  to  be  the  ex- 
ecutors, it  becomes  all  sheer  poison,  and  of 
the  rankest  kind. 


Article  XVI. 

Every  society  in  which  the  warranty  of 
rights  is  not  assured,  [^‘  la  garantie  des  droits 
n’est  pas  assuree,"]  nor  the  separation  of 
powers  determined,  has  no  constitution. 

Here  we  have  an  exhibition : self-conceit 
inflamed  to  insanity — legislators  turned  into 
turkey-cocks — the  less  im  portant  operation  of 
constitution-making,  interrupted  for  the  more 
important  operation  of  bragging.  Had  the 
whole  human  species,  according  to  the  wish 
of  the  tyrant,  but  one  neck,  it  would  find  in 
this  article  a sword  designed  to  sever  it. 

This  constitution,  — the  blessed  consti- 
tution, of  which  this  matchless  declaration 
forms  the  base — the  constitution  of  France — . 
is  not  only  the  most  admirable  constitution  in 
the  world,  but  the  only  one.  That  no  other 
country  but  France  has  the  happiness  of  pos- 
sessing the  sort  of  thing,  whatever  it  be, 
called  a constitution,  is  a meaning  sufficiently 
conveyed.  This  meaning  the  article  must 
have,  if  it  have  any  : for  other  meaning,  most 
assuredly  it  has  none. 

Every  society  in  which  the  warranty  of 
rights  is  not  assured  (toute  societe  dans  la- 
quelle  la  garantie  des  droits  nest  pas  assuree,^ 
is,  it  must  be  confessed,  most  rueful  non- 
sense ; but  if  the  translation  were  not  exact, 
it  would  be  unfaithful:  and  if  not  nonsensical, 
it  would  not  be  exact. 

Do  you  ask,  has  the  nation  I belong  to 
such  a thing  as  a constitution  belonging  to 
it  ? If  you  want  to  know,  look  whether  a de- 
claration of  rights,  word  for  word  the  same 
as  this,  forms  part  of  its  code  of  laws ; for  by 
this  article,  what  is  meant  to  be  insinuated, 
not  expressed  (since  by  nonsense  nothing  is 
expressed,)  is  the  necessity  of  having  a de- 
claration of  rights  like  this  set  by  authority  in 
the  character  of  an  introduction  at  the  head 
of  the  collection  of  its  laws. 

As  to  the  not  absolutely  nonsensical,  but 
only  very  obscure  clause,  about  a society’s 
having  “ the  separation  of  powers  determi- 
ned,” it  seems  to  be  the  result  of  a confused 
idea  of  an  intended  application  of  the  old 
maxim,  Divide  et  impera : the  governed  are  to 
have  thegovernorsunder  their  governance,  by 
having  them  divided  among  themselves.  A 
still  older  maxim,  and  supposing  both  maxims 
applied  to  this  one  subject,  I am  inclined  to 
think  a truer  one,  is,  that  a bouse  divided 
against  itself  cannot  stand. 

Yet  on  the  existence  of  two  perfectly  in- 
dependent and  fighting  sovereignties,  or  of 
three  such  fighting  sovereignties  (the  sup- 
posed state  of  things  in  Britain  seems  here 
to  be  the  example  in  view,)  the  perfection  of 
good  government,  or  at  least  of  whatever  ap- 
proach to  good  government  can  subsist  with- 
out the  actual  adoption  tn  terminis  of  a decla- 
ration of  rights  such  as  this,  is  supposed  to 
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depend.  Hence,  though  Britain  have  no  such 
thing  as  a constitution  belonging  to  it  at  pre- 
sent, yet,  if  during  a period  of  any  length, 
five  or  ten  years  for  example,  it  should  ever 
happen  that  neither  House  of  Commons  nor 
House  of  Lords  had  any  confidence  in  the 
King’s  Ministers,  nor  any  disposition  to  en- 
dure  their  taking  the  lead  in  legislation  (the 
House  of  Commons  being  all  the  while,  as 
we  must  suppose,  peopled  by  universal  suf- 
frage,) possibly  in  such  case,  for  it  were  a 
great  deal  too  much  to  affirm,  Britain  might 
be  so  far  humoured  as  to  be  allowed  to  sup- 
pose herself  in  possession  of  a sort  of  thing, 
which,  though  of  inferior  stuff,  might  pass 
under  the  name  of  a constitution,  even  with- 
out having  this  declaration  of  rights  to  stand 
at  its  head. 

That  Britain  possesses  at  present  anything 
that  can  bearthat  name,  has  by  Citizen  Paine, 
following,  or  leading  (I  really  remember  not, 
nor  is  it  worth  remembering,)  at  any  rate 
agreeing  with  this  declaration  of  rights,  been 
formally  denied. 

According  to  general  import,  supported  by 
etymology,  by  the  word  constitution,  some- 
thing established,  something  already  estab- 
lished, something  possessed  of  s<aii7/7i/,  some- 
thing that  has  given  proofs  of  stability,  seems 
to  be  implied.  What  shall  we  say,  if  of  this 
most  magnificent  of  all  boasts,  not  merely  the 
simple  negative, but  the  direct  converse  should 
be  true  ? and  if  instead  of  France  being  the 
only  country  which  has  a constitution,  France 
should  be  the  only  country  that  has  none ! 
Yet  if  government  depend  upon  obedience  — 
the  stability  of  government  upon  the  per- 
manence of  the  disposition  to  obedience,  and 
the  permanence  of  that  disposition  upon  the 
duration  of  the  habit  of  obedience — this  most 
assuredly  must  be  the  case. 

Artict-E  XVII. 

Property  being  an  inviolable  and  sacred 
right,  no  one  can  be  deprived  of  it,  unless  it 
be  when  public  necessity,  legally  established, 
evidently  requires  it  [i.  e.  the  sacrifice  of 
and  under  the  condition  of  a just  and  previous 
indemnity. 

Here  we  have  the  concluding  article  in  this 
pile  of  contradictions ; it  does  not  mismatch 
the  rest.  By  the  first  article,  all  men  are 
equal  in  respect  of  all  sorts  of  rights,  and  so 
are  to  continue  for  evermore,  spite  of  every- 
thing which  can  be  done  by  laws.  By  the 
second  article,  property  is  of  the  number  of 
those  rights.  By  this  seventeenth  and  last 
article,  no  man  can  be  deprived  of  his  pro- 
perty — no,  not  of  a single  atom  of  it,  without 
an  equal  equivalent  paid  — not  when  the  oc- 
casion  calls  for  it,  for  that  would  not  be  soon 
enough,  but  beforehand ; all  men  are  equal  in 
respect  of  property,  while  John  has  £50,000 
a-year,  and  Peter  nothing : all  men  are  to  be 


equal  in  property,  and  that  for  everlasting  ; 
at  the  same  time  that  he  who  has  a thousand 
times  as  much  as  a thousand  others  put  to- 
gether, is  not  to  be  deprived  of  a single  far- 
thing  of  it,  without  having  first  received  an 
exact  equivalent. 

Nonsense  and  contradiction  apart,  the  topic 
touched  upon  here  is  one  of  those  questions 
ot  detail  that  requires  to  be  settled,  and  is 
capable  of  being  settled,  by  considerations  of 
utility  dediicible  from  quiet  and  sober  inves- 
tigation, to  the  satisfaction  of  sober-minded 
men ; but  such  considerations  are  far  beneath 
the  attention  of  these  creators  of  the  riehts 
of  man. 

There  are  distinctions  between  species  of 
property  which  are  susceptible,  and  species 
of  property  which  are  not  susceptible,  of  the 
value  of  affection;  between  losses  in  relation 
to  which  the  adequacy  of  indemnification  may 
be  reduced  to  a certainty,  and  losses  in  re- 
spect of  which  it  must  remain  exposed  to 
doubt : there  may  be  cases  in  which  a more 
than  equivalent  gain  to  one  individual  will 
warrant  the  subjecting  another  individual, 
with  or  without  compensation,  to  a loss.  All 
these  questions  are  capable  of  receiving  a so- 
lution to  the  satisfaction  of  a man  who  thinks 
it  w'orth  his  while  to  be  at  the  pains  of  com- 
paring the  feelings  on  one  side  with  the  feel- 
ings on  the  other,  and  to  judge  of  regulations 
by  their  effect  on  the  feelings  of  those  whom 
they  concern,  instead  of  pronouncing  on  them 
by  the  random  application  of  declamatory 
epithets  and  phrases. 

Necessity  ? What  means  necessity  ? Does 
necessity  order  the  making  of  new  streets, 
new  roads,  new  bridges,  new  canals?  A na- 
tion which  has  existed  for  so  many  ages  with 
the  stock  of  water-roads  which  it  received 
from  Nature,  — is  any  addition  to  that  stock 
necessary  to  the  continuation  of  its  existence? 
If  not,  there  is  an  end  to  all  improvement  in 
all  these  lines.  In  all  changes  there  are  dis- 
advantages on  one  side,  there  are  advantages 
on  the  other:  but  what  are  all  the  advantages 
in  the  world,  when  set  against  the  sacred  and 
inviolable  rights  of  man  derived  from  the  un- 
enacted and  unrepcalahle  laws  of  Nature  ? 

CONCLUSION. 

On  the  subject  of  the  fundamental  princi- 
ples of  government,  we  have  seen  what  exe- 
crable trash  the  choicest  talents  of  the  French 
nation  have  produced. 

On  the  subject  of  chemistry,  Europe  has 
beheld  with  admiration,  and  adopted  with 
unanimity  and  gratitude,  the  systematic  views 
of  the  same  nation,  supported  as  they  were 
by  a series  of  decisive  experiments  and  con- 
clusive reasonings.  , 

Chemistry  has  commonly  been  reckoned, 
and  not  altogether  without  reason,  among 
the  most  abstruse  branches  of  science.  In 
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chemistry,  vrc  see  how  high  they  have  soared 
above  the  subliinest  knowledge  of  past  times; 
in  legislation,  how  deep  they  have  sunk  be- 
low the  profoundest  ignorance  : — how  much 
inferior  has  the  maturest  design  that  could 
be  furnished  by  the  united  powers  of  the 
whole  nation  proved,  in  comparison  of  the 
wisdom  and  felicity  of  the  chance-medley  of 
the  British  Constitution. 

Comparatively  .“peaking,  a select  few  ap- 
plied themselves  to  the  cultivation  of  che- 
mistry— almost  an  infinity,  in  comparison, 
have  applied  themselves  to  the  science  of 
legislation. 

In  the  instance  of  chemistry,  the  study  is 
acknowledged  to  come  within  the  province 
of  science : the  science  is  acknowledged  to  be 
an  abstruse  and  difficult  one,  and  to  require 
a long  course  of  study  on  the  part  of  those 
who  have  had  the  previous  advantage  of  a 
liberal  education ; whilst  the  cultivatioJi  of  it, 
in  such  manner  as  to  make  improvements 
in  it,  requires  that  a man  should  make  it  the 
great  business  of  his  life;  and  those  who  have 
made  these  improvements  have  thus  applied 
themselves. 

In  chemistry  there  is  no  room  for  passion  to 
step  in  and  to  confound  the  understanding — 
to  lead  men  into  error,  and  to  shut  their  eyes 
against  knowledge : in  legislation,  the  circum- 
stances are  opposite,  and  vastly  different. 

What,  then,  shall  we  say  of  that  system  of 
government,  of  which  the  professed  object 
is  to  call  upon  the  untaught  and  unlettered 
multitude  (whose  existence  depends  upon 
their  devoting  their  whole  time  to  the  ac- 
quisition of  the  means  of  supporting  it,)  to 
occupy  themselves  without  ceasing  upon  all 
questions  of  government  (legislation  and  ad- 
ministration included)  without  exception  — 
important  and  trivial,  — the  most  general  and 
the  most  particular,  but  more  especially  upon 
the  most  important  and  most  general  — that 
is,  in  other  words,  the  most  scientific — those 
that  require  the  greatest  measures  of  science 
to  qualify  a man  for  deciding  upon,  and  in 
respect  of  which  any  want  of  science  and 
skill  are  liable  to  be  attended  with  the  most 
fatal  consequences  ? 

What  should  we  have  said,  if,  with  a view 
of  collecting  the  surest  grounds  for  the  de- 
cision of  any  of  the  great  questions  of  che- 
mistry, the  French  Academy  of  Sciences  (if 
its  members  Lad  remained  unmurdered)  had 
referred  such  questions  to  the  Primary  As- 
semblies ? 

If  a collection  of  general  propositions,  put 
together  with  the  design  that  seems  to  have 
given  birth  to  this  performance — propositions 
of  the  most  general  and  extensive  import, 

embracing  the  whole  field  of  legislation were 

capable  of  being  so  worded  and  put  together 
as  to  be  of  use,  it  could  only  be  on  the  con- 
flition  of  their  being  deduced  in  the  way  of 
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abridgment  from  an  already  formed  and  ex- 
isting assemblage  of  less  general  propositions, 
constituting  the  tenor  of  the  body  of  the 
laws.  But  for  these  more  general  proposi- 
tions to  have  been  abstracted  from  that  body 
of  particular  ones,  that  body  must  have  been 
already  in  existence:  the  general  and  intro- 
ductory part,  though  placed  first,  must  have 
been  constructed  last ; — though  first  in  the 
order  of  communication,  it  should  have  been 
last  in  the  order  of  composition.  For  the 
framing  of  the  propositions  which  were  to  he 
included,  time,  knowledge,  genius,  temper, 
patience,  everything  was  wanting.  Yet  the 
system  of  propositions  which  were  to  include 
them,  it  was  determined  to  have  at  any  rate. 
Of  time,  a small  quantity  indeed  might  be 
made  to  serve,  upon  the  single  and  very 
simple  condition  of  not  bestowing  a single 
thought  upon  the  propositions  which  they 
were  to  include : and  as  to  knowledge,  genius, 
temper,  and  patience,  the  place  of  all  these 
trivial  requisites  was  abundantly  supplied  by 
effrontery  and  self-conceit.  The  business, 
instead  of  being  performed  in  the  way  of 
abridgment,  was  performed  in  the  way  of  an- 
ticipation— by  a loose  conjecture  of  what  the 
particular  propositions  in  question,  were  they 
to  be  found,  might  amount  to. 

What  I mean  to  attack  is,  not  the  sub- 
ject or  citizen  of  this  or  that  country — not 
this  or  that  citizen — not  citizen  Sieyes  or  citi- 
zen anybody  else,  but  all  anti-legal  rights  of 
man,  all  declarations  of  such  rights.  What  I 
mean  to  attack  is,  not  the  execution  of  such 
a design  in  this  or  that  instance,  but  the  de- 
sign itself. 

It  is  not  that  they  have  failed  in  their  exe- 
cution of  the  design  by  using  the  same  word 
promiscuously  in  two  or  three  senses  — con- 
tradictory and  incompatible  senses  — but  in 
undertaking  to  execute  a design  which  could 
not  be  executed  at  all  without  this  abuse  of 
words.  Let  a man  distinguish  the  senses  — 
let  him  allot,  and  allot  invariably  a separate 
word  for  each,  and  he  will  find  it  impossible 
to  make  up  any  such  declaration  at  all,  with- 
out running  into  such  nonsense  as  must  stop 
the  hand  even  of  the  maddest  of  the  mad. 

Exuno,  discejomnes — from  this  declaration 
of  rights,  learn  what  all  other  declarations  of 
rights  — of  rights  asserted  as  against  govern- 
ment in  general,  must  ever  be,  — the  rights 
of  anarchy  — the  order  of  chaos. 

It  is  right  I should  continue  to  possess  the 
coat  I have  upon  my  back,  and  so  on  with 
regard  to  everything  else  I look  upon  m my 
property,  at  least  till  I choose  to  part  with  it. 

It  is  right  I should  be  at  liberty  to  do  as  I 
please — it  would  be  better  if  I might  be  per- 
mitted  to  add,  whether  other  people  were 
pleased  with  what  it  pleased  me  to  do  or  not. 
But  as  that  is  hopeless,  I must  be  content 
with  such  a portion  of  liberty,  though  it  U 
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the  least  I can  be  content  with,  as  consists  in 
the  liberty  of  doing  as  I please,  subject  to 
the  exception  of  not  doing  harm  to  other 
people. 

It  is  right  I should  be  secure  against  all 
sorts  of  harm. 

It  is  right  I should  be  upon  a par  with 
everybody  else — upon  a par  at  least ; and  if  I 
can  contrive  to  get  a peep  over  other  people’s 
heads,  where  will  be  the  harm  in  it? 

But  if  all  this  is  right  now,  at  what  time 
was  it  ever  otherwise?  It  is  now  naturally 
right,  and  at  what  future  time  will  it  be 
otherwise?  It  is  then  unalterably  right  for 
everlasting. 

As  it  is  right  I should  possess  all  these 
blessings,  I have  a right  to  all  of  them. 

But  if  I have  a right  to  the  coat  on  my 
back,  I have  a right  to  knock  any  man  down 
who  attempts  to  take  it  from  me. 

For  the  same  reason,  if  I have  a right  to 
be  secure  against  all  sorts  of  harm,  I have  a 
right  to  knock  any  man  down  who  attempts 
to  harm  me. 

For  the  same  reason,  if  I have  a right  to 
do  whatever  I please,  subject  only  to  the  ex- 
ception of  not  doing  harm  to  other  people,  it 
follows  that,  subject  only  to  that  exception,  I 
have  a right  to  knock  any  man  down  who 
attempts  to  prevent  my  doing  anything  that 
1 please  to  do. 

For  the  same  reason,  if  I have  a right  to 
be  upon  a par  with  everybody  else  in  every 
respect,  it  follows,  that  should  any  man  take 
upon  him  to  raise  his  house  higher  than  mine, 
— rather  than  it  should  continue  so,  I have  a 
right  to  pull  it  down  about  his  ears,  and  to 
knock  him  down  if  he  attempt  to  hinder  me. 

Thus  easy,  thus  natural,  under  the  guidance 
of  the  selfish  and  anti-social  passions,  thus 
insensible  is  the  transition  from  the  language 
of  utility  and  peace  to  the  language  of  mis- 
chief. 'I’ransition,  did  I say  ? — what  transi- 
tion?— from  right  to  right?  The  propositions 
are  identical  — there  is  no  transition  in  the 
case.  Certainly,  as  far  as  words  go,  scarcely 
any ; no  more  than  if  you  were  to  trust  your 
horse  with  a man  for  a week  or  so,  and  he 
Were  to  return  it  blind  and  lame: — it  was 
your  horse  you  trusted  to  him  — it  is  your 
horse  you  have  received  again  : — what  you 
had  trusted  to  him,  you  have  received. 

It  is  in  England,  rather  than  in  France, 
that  the  discovery  of  the  riijhls  of  man  ought 
naturally  to  have  taken  its  rise:  it  is  we  — 
we  English,  that  have  the  better  right  to  it. 
It  is  in  the  English  language  that  the  transition 
is  more  natural,  than  perhaps  in  most  others : 
at  any  rate,  more  so  than  in  the  French. 
It  is  in  English,  and  not  in  French,  that  we 
niay  change  the  sense  without  changing  the 
word,  and,  like  Don  Quixote  on  the  en- 
chanted horse,  travel  as  far  as  the  moon,  and 
farther,  without  ever  getting  off  the  saddle. 


523 

One  and  the  same  word,  right — right,  that 
most  enchanting  of  words— is  sufficient  for 

operating  the  fascination.  The  word  is  ours, 

that  magic  word,  which,  by  its  single  unas- 
sisted powers,  completes  the  fascination.  In 
its  adjective  shape,  it  is  as  innocent  as  a dove; 
it  breathes  nothing  but  morality  and  peace. 
It  is  in  this  shape  that,  passing  in  at  the  heart, 

it  gets  possession  of  the  understanding: it 

then  assumes  its  substantive  shape,  and  join- 
ing itself  to  a band  of  suitable  associates,  sets 
up  the  banner  of  insurrection,  anarchy,  and 
lawless  violence. 

It  is  right  that  men  should  be  as  near  upon  a 
par  with  one  another  in  every  respect  as  they 
can  be  made,  consistently  with  general  secu- 
rity: here  we  have  it  in  its  adjective  form, 
synonymous  with  desirable,  proper,  becom- 
ing, consonant  to  general  utility,  and  the  like. 
I have  a right  to  put  myself  upon  a par  with 
everybody  in  every  respect : here  we  have 
it  in  its  substantive  sense,  forming  with  the 

other  words  a phrase  equivalent  to  this, 

wherever  1 find  a man  who  will  not  let  me 
put  myself  on  a par  with  him  in  every  respect, 
it  is  right,  and  proper,  and  becoming,  that  I 
should  knock  him  down,  if  I have  a mind  to 
do  so,  and  if  that  will  not  do,  knock  him  on 
the  head,  and  so  forth. 

The  French  language  is  fortunate  enough 
not  to  possess  this  mischievous  abundance. 
But  a Frenchman  will  not  be  kept  back  from 
his  purpose  by  a want  of  words : the  want 
of  an  adjective  composed  of  the  same  letters 
as  the  substantive  right,  is  no  loss  to  him.  Is, 
has  been,  ought  to  be,  shall  be,  can,  — all  are 
put  for  one  another — all  are  pressed  into  the 
service — all  made  to  answer  the  same  purposes. 
By  this  inebriating  compound,  we  have  seen 
all  the  elements  of  the  understanding  con- 
founded, every  fibre  of  the  heart  inflamed, 
the  lips  prepared  for  every  folly,  and  the  hand 
for  every  crime. 

Our  right  to  this  precious  discovery,  such 
as  it  is,  of  the  rights  of  man,  must,  I repeat 
it,  have  been  prior  to  that  of  the  French.  It 
has  been  seen  how  peculiarly  rich  we  are  in 
materials  for  making  it.  Right,  the  substan- 
tive right,  is  the  child  of  law:  from  real  laws 
come  real  rights ; but  from  imaginary  law.*, 
from  laws  of  nature,  fancied  and  invented  by 
poets,  rhetoricians,  and  dealers  in  moral  and 
intellectual  poisons,  come  imaginary  rights, 
a bastard  brood  of  monsters,  “ goigons  and 
chimaeras  dire.”  And  thus  it  is,  that  from 
legal  rights,  the  offspring  of  law,  ai  d friends 
of  peace,  come  anti-legal  rights,  the  mortal 
enemies  of  law,  the  subverters  of  govern- 
ment, and  the  assassins  of  security. 

Will  this  antidote  to  French  poisons  have 
its  effect  ? — will  this  preservative, for  the  un- 
derstanding and  the  heart  against  the  fasci- 
nation of  sounds,  find  lips  to  take  it?  This,  in 
point  of  speedy  or  immediate  etl.cacy  at  leu.-t. 
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is  almost  too  much  to  hope  for.  Alas  I how 
dependent  are  opinions  upon  sound!  Who 
shall  break  the  chains  which  bind  them  to- 
gether? By  what  force  shall  the  associations 
between  words  and  ideas  be  dissolved  — asso- 
ciations coeval  with  the  cradle  — associations 
to  which  every  book  and  every  conversation 
give  increased  strength  ? By  what  authority 
shall  this  original  vice  in  the  structure  of  lan- 
guage be  corrected  ? How  shall  a word  which 
has  taken  root  in  the  vitals  of  a language  be 
expelled  ? By  what  means  shall  a word  in 
continual  use  be  deprived  of  half  its  signifi- 
cation? The  language  of  plain  strong  sense 
is  difficult  to  learn  ; the  language  of  smooth 
nonsense  is  easy  and  familiar.  The  one  re- 
quires a force  of  attention  capable  of  stem- 
ming the  tide  of  usage  and  example ; the 
other  requires  nothing  but  to  swim  with  it. 

It  is  for  education  to  do  what  can  be  done ; 
and  in  education  is,  though  unhappily  the 
slowest,  the  surest  as  well  as  earliest  resource. 
The  recognition  of  the  nothingness  of  the 
laws  of  nature  and  the  rights  of  man  that 
have  been  grounded  on  them,  is  a branch  of 
knowledge  of  as  much  importance  to  an  Eng- 
lishman, though  a negative  one,  as  the  most 
perfect  acquaintance  that  can  be  formed  with 
the  existing  laws  of  England. 

It  must  be  so: — Shakspeare,  whose  plays 
were  filling  English  hearts  with  rapture,  while 
the  drama  of  France  was  not  superior  to  that 
of  Caffraria,  — Shakspeare,  who  had  a key 
to  all  the  passions  and  all  the  stores  of  lan- 
guage, could  never  have  let  slip  an  instru- 
ment of  delusion  of  such  superior  texture. 
No:  it  is  not  possible  that  the  rights  of  man 


— the  natural,  pre-adamitical,  ante-legal,  and 
anti-legal  rights  of  man  — should  have  been 
unknown  to,  have  been  unemployed  bv 
Shakspeare.  How  could  the  Macbeths,  the 
Jaffiers,  the  lagos,  do  without  them  ? They 
present  a cloak  for  every  conspiracy  — they 
hold  out  a mask  for  every  crime ; — they  are 
every  villain’s  armoury  — every  spendthrift’s 
treasury. 

But  if  the  English  were  the  first  to  bring 
the  rights  of  man  into  the  closet  from  the 
stage,  it  is  to  the  stage  and  the  closet  that 
they  have  confined  them.  It  was  reserverl  for 
France — for  France  in  her  days  of  degradation 
and  degeneration  — in  those  days,  in  compari- 
i;  son  of  which  the  worst  of  her  days  of  fincied 
tyranny  were  halcyon  ones — to  turn  debates 
into  tragedies,  and  the  senate  into  a stage. 

The  mask  is  now  taken  off,  and  the  anar- 
chist may  be  known  by  the  language  which 
he  uses. 

He  will  be  found  asserting  rights,  and  ac- 
knowledging them  at  the  same  time  not  to 
be  recognised  by  government.  Using,  instead 
of  ought  and  ought  not,  the  words  is  or  is  not 

— can  or  can  not. 

In  former  times,  in  the  times  of  Grotius 
and  Puffendorf,  these  expressions  were  little 
more  than  improprieties  in  language,  preju- 
dicial to  the  growth  of  knowledge : at  pre- 
sent, since  the  French  Declaration  of  Rights 
has  adopted  them,  and  the  French  Revolution 
displayed  their  import  by  a practical  com- 
ment, — the  use  of  them  is  already  a moral 
crime,  and  not  undeserving  of  being  consti- 
tuted a legal  crime,  as  hostile  to  the  public 
peace. 


DECLARATION  OF  THE  RIGHTS  AND  DUTIES 

OF  THE 

MAN  AND  THE  CITIZEN, 

ANNO  1795. 


Rights.  — Article  I. 

The  rights  of  man  in  society  are  liberty, 
equality,  security,  and  property. 

Comparing  this  declaration  with  its  prede- 
cessor, we  may  observe,  that  it  opens  with 
a specimen  of  legislative  shuffling:  on  the  one 
hand,  a sense  of  the  absurdity  of  its  prede- 
cessor, and  the  mischief  that  had  been  the 
fruit  of  it : on  the  other  hand,  a determi- 
nation not  to  acknowledge  these  things. 


The  sorts  of  rights  which  this  second  de- 
claration, as  well  as  the  first,  sets  out  with 
the  intention  of  declaring,  are  of  two  sorts: 
those  of  the  man,  and  those  of  the  citizen  : 
those  which  it  immediately  proceeds  to  de- 
clare are  neither  the  one  nor  the  otner,  but 
something  between  both,  — the  Rights  of 
Man  in  Society. 

The  difference  is  not  a mere  affair  of  words. 
The  rights  declared  by  the  first  declaration, 
Were  declared  to  be  natural,  inalienable,  and 
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imprescriptible  — such  rights,  against  which 
all  laws  that  should  at  any  time  presume  to 
strike,  would  become  ipso  facto  void.  If  no 
distinction  were  to  be  recognised  between  the 
rights  of  the  man  and  the  rights  of  the  ci- 
tizen, one  of  the  expressions  must  be  acknow- 
ledged to  be  unmeaning,  and  the  insertion 
of  it  a dangerous  impertinence : if  a dis- 
tinction between  them  be  to  be  recognised, 
it  must  be  this,  that  the  rights  of  the  man 

— the  rights  of  the  man  as  existing  in  a state 
antecedent  to  that  of  political  society  — an- 
tecedent to  the  state  of  citizenship  — are  the 
only  one  of  the  sorts  to  which  the  character 
of  inalienable  and  imprescriptible  can  be  un- 
derstood to  belong:  — those  of  the  citizen, 
growing  out  of  the  laws  by  which  the  state 
of  citizenship  is  constituted,  are  the  produce 
of  the  law  itself,  and  may  be  conceived  to 
remain  at  the  disposal  of  the  law  which  gave 
them  birth,  and  may  continue  to  depend  for 
their  existence  on  the  law  from  which  they 
received  it. 

This  second  declaration,  — leaving  the 
doubt  in  its  full  force,  whether  there  are  or 
are  not  a certain  description  of  rights  over 
which  laws  have  no  power  — a description  of 
rights  which,  as  wehaveseen,  coversthe  whole 
field  of  legislation,  shutting  the  door  against 
everything  that  can  present  itself  under  the 
name  of  law  ? — consequently,  whether  such 
laws  as  they  are  about  to  create  are  or  are 
not  capable  of  possessing  any  binding  force, 

— varnishes  over  the  ambiguity  by  a subter- 
fuge. Obliterating  the  distinction  so  care- 
fully made,  and  so  recently  recognised  between 
the  man  and  the  citizen,  at  the  next  step  they 
produce,  instead  of  the  two,  a sort  of  neu- 
tral double  man,  who  is  neither  one  nor  the 
other,  or  else  both  in  one. 

Comparing  the  list  of  rights,  whoever  they 
belong  to,  whether  to  the  man  or  the  citizen, 
or  the  man  in  society,  we  shall  find,  that  be- 
tween the  year  1791  and  the  year  1795,  in- 
alienable as  they  are,  they  have  undergone  a 
change.  Indeed,  for  a set  of  inalienable  rights 
they  must  be  acknowledged  to  have  been 
rather  unstable.  At  the  time  of  the  passing 
the  first  article  of  the  declaration  of  1791, 
there  were  but  two  of  them  — liberty  and 
equality.  By  the  time  the  second  article  of 
that  same  declaration  was  framed,  three  new 
ones  had  started  up  in  addition  to  liberty ; viz. 
property,  security,  and  resistance  to  oppres- 
sion : total,  four  sorts  of  rights  — not  five  ; 
for  in  the  same  interval  an  accident  had  hap- 
pened to  equality,  and  somehow  or  other  it 
was  not  to  be  found.  In  the  interval  between 
1791  and  1795,  it  has  been  found  again  : 
accordingly,  in  the  list  of  1795,  we  may  ob- 
serve equality  occupying  a station  elevated 
above  everything  but  liberty,  with  security 
and  property  lying  at  its  feet.  Looking  for 
resistance  against  oppression,  we  shall  find  it 


kicked  out  of  doors ; but,  like  the  images  of 
the  two  illustrious  Romans  mentioned  by 
Tacitus,  not  the  less  regarded  for  not  being 
seen.  To  account  for  this  exclusion,  we  must 

recollect,  that  between  1791  and  1795 in 

short,  from  the  moment  of  his  naturalization 
(for  it  was  in  America  that  he  had  his  birth) 
Citizen  Resistance  - against  - oppression  had 
been  playing  strange  tricks : he  had  been  con- 
stantly flying  in  the  face  of  the  powers  in 
being,  whatever  they  were  — he  had  rendered 
himself  a perfect  nuisance,  and  so  great  a 
nuisance,  that  it  was  high  time  for  him  to  be 
sent  to  Coventry.  Thither  he  has  accordingly 
been  sent,  though  ready  to  present  himself 
at  the  call  of  patriotism,  whenever  a king  is 
to  be  assassinated,  or  a riot  to  be  kicked  up. 
By  the  sagacity  of  the  constitutionalist  of 
1795,  he  had  been  at  length  discovered  to  be 
a most  dangerous  enemy  to  security,  after  a 
four  years’  experience  of  bis  activity  in  that 
line.  Two  years  before  his  naturaliziition  in 
France,  I had  denounced  him  as  such  in  a 
book*  which  found  its  way  into  the  hands  of 
Condorcet  and  others  ; but  my  denunciation 
was  not  heard. 

As  to  the  rest,  the  nonsensicalness  and  mis- 
chievousness of  this  article  has  been  pointed 
out  in  the  observations  on  the  corresponding 
article  of  the  declaration  of  1791. 

Article  II. 

Liberty  consists  in  the  power  of  doing  that 
which  hurts  not  the  rights  of  others. 

The  same  as  the  commencement  of  .\rticle 
IV.  in  the  Declaration  of  1791,  except  as  to 
the  insertion  of  the  words  — the  rights. 

Article  III. 

Sentence  1 . Equality  consists  in  this — that 
the  law  is  the  same  for  all,  whether  it  protect 
or  whether  it  punish. 

Sentence  2.  Equality  admits  not  any  dis- 
tinction of  births  — any  hereditary  succession 
of  powers. 

In  article  6 of  the  Declaration  of  I"*!!,  we 
saw  this  given  in  the  character  of  a maxim  ; 
in  which  character  the  propriety  of  it  lias 
been  discussed  : the  maxim  is  now  turned 
into  a definition  of  equality.  This  is  equality, 
certainly,  as  far  as  it  goes  ; but  is  it  to  be  un- 
derstood as  stopping  here,  or  is  it  to  go  any 
further,  and  how  much  further  ? These  ques- 
tions are  not  answered,  apparently  because 
the  declaration-makers  were  afrahl  to  answer 
them.  Thus  much  is  certain,  there  is  nothing 
in  this  declaration  of  rights  to  stop  it:  there- 
fore, on  it  must  go  in  its  own  course ; which 
course  can  never  have  found  its  end,  till  it 
has  laid  everything  smack  smooth,  not  leav- 
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ing  any  one  stone  in  the  whole  fabric  of  pro- 
perty upon  another.* 

That  equality  should  leave  no  hereditary 
succession  of  powers,  is  natural  and  consistent 
enough.  But  how  does  it  contrive  to  leave 
any  powers  at  all  ? Where  is  the  equality  be- 
tween him  who  has  powers,  and  him  who  has 
none  ? The  e.xclusion  of  the  hereditary  suc- 
cession of  powers  excepted,  it  turns  out,  then, 
that  people  are  not  the  more  upon  a par  for 
the  possession  of  this  right;  and  that,  in  short, 
to  speak  correctly,  equality  and  inequality  are 
the  same  things. 

No  distinction  of  births— -no  distinction  in 
point  of  birth  ? How  is  that  managed  ? Are 
all  the  men  in  France  born  of  the  same  father 
and  mother?  Will  democratic  omnipotence 
prevent  the  Montmorencies  from  being  de- 
scended from  a known  line  of  ancestors,  be- 
ginning under  the  Capets  ? or,  I forget  what 
other  family,  from  a line  beginning  under 
Clovis  ? What  they  probably  meant  to  say 
is,  that  no  distinction  in  point  of  rights  should 
be  suffered  to  depend  on  any  distinction  in 
point  of  birth : but  as  epigrams  are  at  least 
as  necessary  in  a French  book  of  legislation 
as  laws,  the  paradoxical  turn  of  expression 
was  preferred,  as  being  the  most  natural. 

Article  IV. 

Security  results  from  the  concurrence  of  all 
in  securing  the  rights  of  each. 

An  epigram  upon  security — a definition 
imitated  from  le  malade  imaginaire.  The 
property  which  opium  has  of  laying  men  to 
sleep,  results  from  its  soporific  quality.  Now, 
citizen,  if  you  do  not  know  what  security  is, 
you  deserve  to  have  your  house  knocked  down 
about  your  ears. 

Concurrence  of  all  on  one  hand  — rights  of 
each  on  the  other.  From  this  antithesis  we 
learn,  that  whatever  security  happens  to  be 
conferred  by  the  exertions  of  any  number  less 
than  all,  is  no  security  at  all. 

Article  V. 

Property  is  the  right  of  enjoying  and  dis- 
posing of  one's  goods  — of  one's  revenues  — 
of  the  fruit  of  one's  labour  and  one's  in- 
dustry. 

Another  definition  in  the  soporific  style,  but 
perhaps  not  quite  so  innocent.  Property  is 
the  right  of  enjoyment  and  disposal.  Let  a 
man,  then,  have  ever  so  much  of  either  right, 
yet  if  he  have  not  the  other,  he  has  no  pro- 
perty. It  is  perhaps  owing  to  this  definition 
of  property,  that  what  the  ci-devant  clergy  of 
France  had  to  live  upon,  was  not  their  pro- 
perty, and  consequently  there  was  no  harm 
in  robbing  them  of  it.  In  England,  tenant  for 
life  of  a settled  estate  conceives  himself  to  be 
a man  of  property  : this  article  informs  him 


• See  Essay  on  the  Levelling  System,  Vol.  I. 
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that  he  knows  nothing  about  the  matter.  In 
England,  a woman  who  has  an  advowson, 
conceives  the  advowson  to  be  her  property, 
let  her  consult  these  French  legislators,  they 
will  tell  her  it  is  no  such  thing,  since  she  can- 
not give  herself  the  living. 

Let  us  pass  on  to  the  Declaration  of  the 
Duties  of  Man. 

Right  being  one  of  the  fruits  of  law,  and  duty 
another,  it  occurred  to  the  second  set  of  con- 
stitution-makers, that  a declaration  of  rights 
would  be  but  a lop-sided  job,  without  a decla- 
ration of  duties  to  match  it  on  the  other  side. 
The  first  declaration  of  rights  having  driven 
the  people  mad,  a declaration  of  duties,  it 
was  hoped,  might  help  to  bring  them  to  their 
senses.  Whatever  were  their  notions  about 
the  matter,  thus  much  must  be  admitted  to 
be  true,  that  if  poison  must  be  taken,  an  anti- 
dote may  have  its  use  ; but  what  would  be 
still  better  would  be,  to  throw  both  together, 
poison  and  antidote,  into  the  fire.  Every  me- 
dicine that  is  good  for  anything,  say  the  phy- 
sicians, is  a poison.  The  political  medicine 
we  have  now  to  analyze,  forms  no  exception 
to  the  rule. 

What  seems  to  have  been  no  better  under- 
stood by  the  second  set  of  constitution-makers 
than  by  the  first,  is,  that  rights  and  duties 
grow  on  the  same  bough,  and  are  inseparable; 
that  so  sure  as  rights  are  created,  duties  are 
created  too ; and  that  though  you  may  make 
duties  without  making  rights  (which  is  in  fact 
the  result  of  the  alas  ! but  too  numerous  ca- 
talogue of  laws  by  which  nobody  is  the  bet- 
ter,) yet  to  make  rights  without  making  duties 
is  impossible.  As  deep  judges  of  legislative 
composition  as  Monsieur  .lourdan,  who  talked 
prose  without  knowing  it,  it  seems  to  have 
escaped  their  observation,  that  in  making 
rights  (under  pretence  of  dealing  them  out 
ready  made)  they  were  making  duties  without 
knowing  anything  about  the  matter. 

Article  I.,  or  Preamble. 

The  Declaration  of  Rights  contains  the 
obligations  of  legislators:  — the  maintenance 
of  society  requires  that  those  who  compose  it, 
know  and  fulfil  equally  their  duties. 

Whether  by  duties,  in  the  latter  part  of  the 
sentence,  were  meant  exactly  the  same  things 
as  by  obligations  in  the  first,  I will  not  take 
upon  me  absolutely  to  determine  : — if  it 
were,  it  will  furnish  one  amongst  so  many 
other  proofs,  how  insensible  these  masters  of 
legislation  are  of  the  value  of  useful  precision, 
in  comparison  with  fancied  elegance. 

Article  II. 

All  the  duties  of  the  man  and  the  citizen 
are  derived  from  these  two  principles,  en- 
graven by  nature  in  all  breasts,  in  the  hearts 
of  all  men, — 

Do  not  to  another  that  which  you  would  not 
men  should  do  to  you. 
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Do  constantly  to  others  the  yood  which  yov 
would  receive  from  men. 

The  known  source  of  this  double-headed 
precept  is  the  New  Testament : “Whatsoever 
ye  would  that  men  should  do  unto  you,  do 
ye  even  so  unto  them.”  Do  as  you  M'ould  be 
done  by,  says  the  abridged  expression  of  it, 
as  given  by  the  English  proverb.  What  im- 
provement the  precept  has  received  from  the 
new  edition  given  of  it  by  the  anti-christian 
hand,  will  presently  appear. 

A division  is  here  made  of  it  into  two 
branches,  a negative  and  a positive  : — the 
tendency  of  the  negative,  placed  where  it  is, 
is  pernicious  ; — the  tendency  of  the  positive 
branch,  worded  as  it  is,  absurd,  and  contrary 
to  the  spirit  of  the  original ; — the  former,  for 
want  of  the  limitations  necessary  to  the  ap- 
plication here  made  of  it,  is  too  ample ; the 
latter,  by  the  tail  clumsily  tacked  on  to  it,  is 
made  too  narrow. 

In  what  country  is  it,  that  it  is  the  wish 
of  accusers  to  be  accused  — of  judges  to  be 
condemned  — of  guillotiners  to  be  guillo- 
tined? In  Topsyturvy-land,  where  cooks  are 
roasted  by  pigs,  and  hounds  hunted  by  hares; 
in  that  same  land,  a law  thus  worded  might 
do  no  harm  ; and  government  might  go  on  as 
well  with  it  as  withoait  it.  In  France,  thus 
much  is  clear,  that  whatsoever  individual 
prosecutes  a delinquent  — whatsoever  judge 
condemns  him — whatsoever  subordinate  mi- 
nister of  justice  executes  the  sentence  of  the 
judge,  is  a transgressor  of  this  law — this  fun- 
damental law — given  without  reservation  or 
exception  — said  to  be  engraven,  just  as  we 
see  it,  in  all  hearts,  and  placed  first  in  the 
list  of  duties. 

Morality,  not  affecting  precision,  addresses 
itself  to  the  heart : law,  of  which  precision  is 
the  life  and  soul,  addresses  itself  to  the  head. 

The  positive  branch  of  the  precept,  under 
the  necessity,  it  should  seem,  of  rounding 
the  period  and  making  the  line  run  well,  is  so 
Worded  as  to  shut  the  door  against  generosity. 
Do  to  a man  that  good.  Whatgood?  Why,  ex- 
actly and  constantly  just  that  very  good  which 
you  want  him  to  do  to  you.  And  if  you  hap- 
pen not  to  want  anything  of  him,  what  then  ? 
why  then  let  him  want,  and  welcome.  There 
is  nothing  in  this  rule  of  law  that  can  afford 
him  a handle  to  take  hold  of,  should  he  be 
inclined  to  accuse  you  of  a breach  of  this 
fundamental  duty.  If  you  want  a twopenny 
loaf,  for  example,  go  to  the  baker,  and  give 
him  either  a twopenny  loaf  or  twopence  : — 
in  the  first  case,  you  fulfil  the  letter — in  the 
latter,  the  spirit  of  the  law.  Should  you  see 
n_man  starving  for  want  of  such  a loal,  let 
him  starve,  and  welcome : — you  want  no- 
thing of  him,  not  you,  — neither  the  two- 
penny loaf  nor  the  twopence  : let  him  starve 
pn ; there  is  nothing  he  can  indict  you  upon 
in  this  law. 


Article  IV. 

No  one  is  a yood  citizen  if  he  he  not  a yood 
son,  a yood  father,  a yood  brother,  a yood 
friend,  a yood  husband. 

Good  — as  good  as  any  other  good  thing 
that  has  been  said  a thousand  times  over  in 
a novel  or  a play — silly  as  a law  — scarcely 
reconcilable  to  the  next  preceding  article, 
and  not  altogether  reconcilable  to  the  in- 
terests of  the  community  at  large. 

The  word  civil  gives  name  to  one  class  of 
duties  — the  word  domestic,  to  another.  Is 
it  impossible  to  violate  one  law  without  vio- 
lating another?  Does  a man,  by  beating  his 
wife,  defraud  the  revenue  ? Does  a man,  who 
smuggles  coffee,  beat  his  wife  ? Brutus— the 
elder  Brutus — who  under  agovernment  where 
the  father  had  the  powers  of  life  and  death 
over  the  child,  put  his  sons  to  death  for  con- 
spiracy against  the  goveniment, — he  a bad 
citizen  ? or  does  goodness  in  a father  consist 
in  putting  his  children  to  death  ? 

A friend  of  Lord  Monteagle’s  was  engaged 
with  Guy  Fawkes  and  others  in  a conspiracy 
for  blo\\nng  up  the  legislature.  Under  this 
fourth  article  and  the  third,  what  should 
Monteagle  have  done  ? The  third  bids  him 
discover  the  plot ; for  it  bids  him  defend  and 
serve  the  society  and  the  laws,  thus  threat- 
ened with  destruction  by  the  plot:  — the 
fourth  bids  him  say  nothing  about  the  mat- 
ter ; for  what  could  he  say  about  it  that 
would  not  endanger  the  safety  of  bis  friend. 
If  Monteagle  had  happened  to  be  a well- 
wisher  to  the  conspiracy,  and  desirous  of  con- 
cealing it,  what  could  he  have  desired  for  his 
security  better  than  such  a clause  ? 


Article  V. 

No  man  is  a good  man  if  he  be  not  frankly 
ind  religiously  an  observer  oj  the  laws. 

Of  the  laws?  — of  what  laws? — of  all 

laws? of  all  laws  present  and  to  come, 

whatsoever  they  may  forbid,  whatsoever  they 
may  enjoin?  A religious  observer  of  the  laws 
which  proscribe  his  religion — the  only  religion 
be  thinks  true  — and  bid  him  drag  to  judicial 
daughter  those  who  exercise  it?  To  talk  of 

religion except  in  the  way  of  rhetorical 

Sourish— in  the  style  which  is  here  conceived 
:o  be  the  proper  style  for  law,  may  perhaps 
je  deemed  on  this  occasion  an  abuse  of  words. 
W^ell,  then:  the  men  of  September,  or,  since 
hey  are  out  of  power,  the  men  of  the  lOtb 
)f  August,  or  the  conquerors  of  the  Bastile 
,vere  they  good  men  ? — were  they  frank  and 
eligious  observers  of  the  law,  declaring  and 
macting  the  inviolability  of  the  king.'*  The 
luestion  may  seem  puzzling;  but  a former  p^- 
age  will  help  us  to  a solution. 

Sv  VIII.  and  XX.  of  the  Declaration  of  Rights, 

, law  is  no  law  unless  made  by  democracy 
un  mad  — made  by  men,  women,  and  chil- 
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(Iren, — convicts,  madmen,  and  so  on,  — medi- 
ately or  immediately.  Here,  then,  we  Lave 
a clue  : — in  a democracy  run  mad,  goodness 
means  submission  to  the  laws : under  every 
other  sort  of  government,  goodness  means  re- 
bellion. 

Article  VI. 

lie  who  openly  violates  the  law,  declares 
himself  in  a state  of  war  with  society. 

More  very  decent  cluppalle  matter  for  the 
stage:  in  a book  of  law,  preciously  absurd, 
and  not  a little  dangerous. 

To  be  in  a state  of  war  is  to  be  in  that 
state  in  which  the  business  of  each  party  is 
to  kill  the  other. 

In  kindness  to  one  set  of  button-makers, 
we  have  a silly  law  in  England,  condemning 
the  whole  country  to  wear  now  and  for  ever- 
lasting a sort  of  buttons  they  do  not  like.  A 
more  silly  law  can  scarcely  be  imagined:  but 
laws  of  a similar  stamp  are  but  too  plentiful 
in  Great  Britain;  and  France  will  have  good 
luck  indeed,  if  laws  of  similar  complexion  do 
not,  in  spite  of  every  exertion  of  democratic 
wisdom,  find  their  way  into  France.  In  Lon- 
don you  may  see  every  day,  in  any  street, 
men,  women,  and  children,  violating  these 
and  other  such  wholesome  laws,  knowingly  or 
unknowingly,  with  sufficient  openness.  Since 
all  these  wicked  unci  vie  button- wearers  have 
declared  war  against  society,  what  say  you. 
Citizen  Legal-epigram-maker,  the  penner  of 
this  declaration — what  say  you  to  a few  four- 
and-twenty  pounders  filled  with  grape-shot, 
to  clear  the  streets  of  them? 

Article  VII. 

He  who,  without  openly  infringing  the  laws, 
eludes  them  by  cunning  or  address,  wounds  the 
interests  o f all ; he  renders  himself  unworthy 
of  their  benevolence  and  their  esteem. 

As  to  the  truth  of  this  proposition,  whether 
the  eluding  the  observance  of  a law  be  or  be 
not  prejudicial  to  anybody,  depends  upon  the 
nature  of  the  law:  if  the  law  be  one  of  those 
which  are  of  no  use  to  anybody,  the  eluding 
of  it  does  no  harm  to  anybody ; if  it  be  one 
of  those  which  are  of  use  to  this  or  that 
description  of  persons,  and  that  only,  the 
eluding  of  it  may  be  a prejudice  to  them, 
but  does  no  harm  to  anybody  else. 

Were  the  law  of  libel,  as  it  stands  in  Eng- 
land, to  be  obeyed  without  infraction,  there 
would  be  no  more  liberty  of  discussion,  pub- 
lication, or  discourse  on  political  subjects,  in 
England,  than  there  is  on  religious  subjects 
in  Spain : were  it  executed  in  every  instance 
of  its  being  infringed,  there  would  not  be  a 
man  or  a woman  in  England,  who  had  eyes  or 
ears,  out  of  jail.  The  law  of  England,  taking 
it  with  all  its  faults,  is  probably  at  least  as 
pear  perfection  upon  the  whole  as  the  law  of 
Jiiy  other  country : at  the  same  time,  were 
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any  good  to  come  of  it,  I would  engage  to 
find  laws  in  it,  by  dozens  and  by  scores,  any 
one  of  which,  if  generally  obeyed,  or  at  least 
if  constantly  executed,  would  be  enough  to 
effect  the  destruction  of  the  country,  and 
render  it  miserable. 

Things  being  in  this  state,  there  seems  un- 
happily  no  help  for  it,  but  that  it  must  be 
left  to  each  man’s  conscience  in  respect  to 
what  laws  he  shall  be  forward,  and  to  what 
backward,  to  pay  obedience,  and  lend  his 
hand  to  execute.  While  matters  are  in  this 
imperfect  state,  indiscriminate  obedience  is 
no  more  to  be  insisted  on  with  regard  to  laws 
in  any  country,  than,  under  a limited  mo- 
narchy, passive  obedience  is  with  regard  to 
kings. 

To  judge  by  these  three  last  articles  of  the 
Declaration  of  Duties  of  the  Man  and  the 
Citizen,  the  compositor  seems  to  have  been 
rather  hardly  put  to  it  to  fill  up  the  requisite 
quantity  of  paper.  Rights  of  man  present 
themselves  in  sufficient  plenty;  but  when  he 
comes  to  duties,  it  becomes  apparent  that 
when  a man  has  said  it  is  your  duty  to  obey 
the  laws,  he  has  said  all  that  is  to  be  said 
about  the  matter.  Accordingly,  the  contents 
of  these  three  articles  are  not  any  addition 
to  the  list  of  duties,  but  observations  on  the 
subject,  consisting  of  a string  of  epigrams 
and  fine  speeches  fit  for  plays. 

In  regard  to  offences,  the  great  difficulty 
is,  and  the  great  study  ought  to  be,  to  dis- 
tinguish them  from  one  another:  the  busi- 
ness of  this  article  is  to  confound  them.  In 
England,  simple  disobedience  is  one  thing  — 
rebellion  (technically,  but  rather  improperly, 
called  treason)  another  : the  punishment  of 
the  one,  where  no  special  punishment  is  ap- 
pointed, is  a slight  fine,  or  a short  imprison- 
ment : that  of  the  other,  capital.  In  France, 
under  the  auspices  of  this  declaration,  these 
trifling  differences  are  not  thought  worth  no- 
ticing : — disobedience  and  rebellion  are  dis- 
covered to  be  the  same  thing.  The  state  of 
the  laws  in  France  must  be  superior  not  only 
to  what  it  has  ever  been  during  the  revolu- 
tionary anarchy,  but  to  what  it  ever  has  been 
during  the  best  times  of  French  history,  or 
of  the  history  of  any  other  country  of  consi- 
derable extent,  if  there  be  a single  day  in 
any  year  in  which  scores  of  laws  have  not 
been  transgressed,  and  that  openly,  by  thou- 
sands and  tens  of  thousands  of  individuals. 
If  this  be  true,  the  effect  of  this  single  article 
must  be,  that  after  the  restoration  of  peace, 
and  the  perfect  establishment  of  the  best  of 
all  possible  constitutions,  the  habitual  stirte 
of  France  will  be  a state  of  civil  war. 

In  the  codes  of  other  countries,  the  great 
end  of  government  is  to  quiet  and  repress  the 
dissocial  passions:  in  France,  the  great  study 
is  to  inflame  and  excite  them ; it  is  so  when 
declaring  rigbu  . it  >•  *o  when  declaiing 
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Art.  IX.]  DECLARATION  OF  RIGHTS  AND  DUTIES. 


duties.  Under  tliis  code,  to  be  a true  French-  i 
man,  a man  must  be  for  ever  in  a passion  : — | 
ever  ready  to  cut  either  his  own  or  his  neigh-  ; 
hour’s  throat.  Whatever  may  be  the  subject  | 
with  which  this  constitution  commences,  it  | 
ends  in  anarchy.  Under  this  regime,  there  j 
appears  no  difference  between  a tragedy  and 
a law,  in  respect  to  style  : fine  sentiments,  j 
epigrams,  chaleur  monvement,  are  equally  in-  ! 
dispensable  in  both.  Every  tragedy  must  be  ! 
levelled  at  some  law  — every  law  must  read  ; 
like  a tragedy  — every  law  must  end  in  a I 
tragedy. 

Article  VIII. 

0>t  the  maintenance  of  properti/  rests  the 
cultivation  of  the  lands,  all  the  jiroductions, 
every  means  of  labour,  and  the  whole  fabric 
of  social  order. 

The  article,  as  thus  worded,  reads  hold 
enough,  and  if  it  were  less  so,  it  would  not 
be  faithful.  It  presents  a striking  picture  of 
the  penman.  His  budget  of  duties  emptied, 
his  subject  exhausted,  and  what  is  more,  even 
his  stock  of  fine  speeches,  yet  he  cannot 
persuade  himself  to  stop.  lie  would  fiiin 
persuade  his  fellow-citizcTis  to  pay  respect  to 
property,  by  appealing  to  their  love  of  country 
work  and  its„productious ; and  if  they  have 
no  regard  for  those  things,  to  their  love  of 
work  in  general ; and  if  la!)Our  have  no  charms 
for  them,  as  a Inst  resource,  to  their  love  of 
social  order. 


Article  IX. 

Every  citizen  owes  his  services  to  his  coun- 
try, to  the  maintenance  of  liberty,  equality, 
and  properly,  as  often  as  the  law  calls  upon 
him  to  defend  them. 

'rhis  is  the  last  in  this  list  of  duty-declaring 
articles;  and  the  (conclusion  of  this  short  but 
supei  tluous  composition  is  of  a piece  with  the 
beginning, — full  of  uncertainty,  obscurity,  and 
danger. 


Every  citizen  owes  his  services  to  his  coun- 
try, &c.  Owes  services?  What  services?  for 
what  time?  and  upon  what  terms?  Military 
services  ? for  soldier’s  pay,  and  for  life  ? If  this 
tvere  7iot  meant,  nothing  can  be  easier  than 

for  any  legislature — any  administration any 

administrator  — any  recruiting  sergeant,  to 
give  it  that  meaning.  Property  we  have  seen 
already  secured  by  double  and  treble  tether: 
Liberty  is  here  secured  by  a system  of  uni- 
versal crimping.  In  England,  pressing  is  still 
looked  upon  as  a hardship,  though  no  man  is 
liable  to  be  pressed,  who  has  not  voluntarily 
engaged  in  a profession  which  he  knows  will 
subject  him  to  it.  What  should  we  say  in 
England,  were  an  act  of  Parliament  to'  be 
passed,  in  virtue  of  which  all  individuals  with- 
out exception,  all  ages  ami  professions,  sick 
and  well,  married  and  single,  housekeepers 
and  lodgers,  lawyers,  clergymen,  and  quakers, 
wereliable  to  be  pressed  forsoldiers — -women 
perhaps  into  the  bargain? — since  in  France, 
women’s  necks  have  been  found  to  tit  the 
guillotine  as  well  as  men’s,  and  in  England, 
thanks  to  the  sages  of  the  law,  women  make 
good  constables. 

Equality  also  is  to  bo  maintained,  as  well 
as  property.  Equality  without  limitation,  and 
that  by  everybody,  at  the  call  of  anybody. 
The  distribution  of  property  being  at  the 
time  of  issuing  this  declaration,  prodigiously 
unequal — ^as  much  at  least  as  in  many  a mo- 
narchy, — how  are  equality  and  property  to 
be  there  at  the  same  time  ? 

The  maintenance  of  both  being  incompa- 
tible, — to  choose  which  of  tlie  two  sliall  be 
niaintained,  since  both  cannot  be  maintained 
together,  seems  to  be  left  to  the  wisdom  of 
the  citizens,  rich  and  poor,  industrious  or 
idle,  full  or  fasting,  as  occasion  may  ari.se. 
To  a considerable  majority,  the  inaintenaiice 
of  equality  will  probably  be  the  pleas.uite.r 
task  of  the  two,  as  %vell  as  tlic  more  pro- 
fitable. 
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OBSERVATIONS 


ON 

• PARTS  OF  THE  DECLARATION  OF  RIGHTS, 

AS 

PROPOSED  BY  CITIZEN  SIEVES. 


One  gcnyral  imperfection  runs  through  the 
whole  of  this  composition.  The  terms  em- 
ployed leave  it  continually  in  doubt  whether 
it  be  meant  to  be  prospective  merely,  or  re- 
trospective also, — whether  it  mean  solely  to 
declare  what  shall  be  the  state  of  the  law 
after  the  moment  of  the  enactment  of  this  de- 
claration, or  likewise  what  has  been  its  state 
jirevious  to  that  moment.  To  judge  from  the 
words,  it  should  seem  almost  everywhere  to 
include  this  retrospect.  The  objections  to 
such  retrospective  declaration  are  — 1.  That 
it  is  notoriously  untrue; — 2.  That  the  un- 
truth of  it  is  supposed  by  the  very  act  of 
enacting  the  detdaration ; since  if  what  is 
there  established  were  already  established, 
there  would  be  no  use  for  establishing  it 
anew ; — 3.  That  the  declaration  of  the  past 
c.xistence  of  the  provisions  in  question  would 
be  of  no  use,  though  the  matter  of  fact  were 
true. 

“ Every  society  carinot  hut  be  the  free  tcorh 
of  a convention  entered  into  between  all  the 
associated  [members.]” 

Hence  it  appears  that  there  never  has  yet 
been  such  a thing  as  a society  existing  in  the 
w'orld.  This  is  the  first  and  most  funda- 
rm  ntal  of  all  the  fundamental  truths,  for  the 
discovery  of  which  the  blind  and  obstinate 
world  is  indebted  to  Citizen  Sieyes.  Here 
live  we,  somehow  or  other,  in  Great  Britain. 
It  seems  to  us  that  we  are  living  in  society; 
but  Citizen  Sieyes,  who  knows  everything, 
and  everything  in  his  own  way,  knows  it  is 
no  such  thing.  What  sort  of  a state  is  it  we 
are  living  in,  if  we  really  do  live?  To  know 
this,  we  must  wait  till  a word  has  been  as- 
signed as  suited  to  our  wretched  condition, 
adapted  to  express  the  miserable  state  we  live 
in,  by  the  grace  and  ingenuity  of  Citizen 
Sieyes.  But  do  we  live,  after  all  ? Whether 
we  do  or  no,  is  at  least  as  doubtful  as  whether 
we  are  in  society ; whether  the  state  we  are 
in,  living  or  not  living,  be  a state  of  society. 

Is  Citizen  Sieyes  living?  To  judge  by 


BickerstalFs  test,  this  were  matter  of  serious 
doubt.  The  argument,  however,  does  not 
seem  conclusive.  A man  in  Bedlam,  or  in  the 
French  Convention,  might  be  writing  such 
stuff — stuff  altogether  of  a piece  with  this, 
and  that  not  only  with  perfect  fluency,  but 
with  perfect  consistency  of  character  between 
the  composition  and  the  situation  that  gave 
birth  to  it.  From  a man’s  being  known  to 
write  such  stuff,  itfollows,  therefore,  not  that 
a man  is  not  living,  but  that  he  S living  either 
in  Bedlam,  or  in  the  French  Convention. 

A man  turned  crazy  by  self-conceit,  takes 
a word  in  universal  use,  and  determines  within 
himself  that  he  will  use  it  in  such  a sense  as 
a man  never  used  it  in  before.  With  a word 
thus  poisoned,  he  makes  up  a proposition, — . 
any  one  that  comes  uppermost ; and  this  he 
calls  ingenuity: — this  proposition  he  endea- 
vours to  cram  down  the  throats  of  all  tliose 
over  whom  he  has  or  conceives  himself  to  have 
power  or  influence  — more  especially  of  all 
legislators  — of  the  legislators  of  tlie  pre- 
sent and  all  future  times;  — and  this  he  calls 
liberty ; and  this  he  call  government. 

“ The  object  of  a political  society  can  be  no 
other  than  the  greatest  good  of  all." 

This  article  announces  a matter  of  fact  in 
the  form  of  an  universal  proposition,  which, 
so  far  from  being  universally  true,  is  not,  nor 
perhaps  ever  was  true  in  any  instance. 

It  exhibits  the  same  silly  and  unnecessary 
substitution.of  can  not  iov  ought  not — the  same 
use  of  an  improper  word  for  a proper  one  at 
least  equally  obvious  — of  an  ambiguous  for 
an  unambiguous  — unless  to  the  original  im- 
port of  the  word  can,  be  here  meant  to  be 
added,  or  rather  substituted,  its  mischief- 
making,  and  anarchy-exciting  import,  — and 
that  in  consequence  every  society  in  which, 
on  any  point,  any  notion  or  notions  of  the 
public  good  were  entertained  different  from 
those  of  Citizen  Sieyes,  shall  on  every  such 
occasion  be  regarded  as  ipso  facto  in  astute  of 
dissolution. 


SIEVES  DECLARATION  OF  RIGHTS. 


One  thing  may  be  learned  from  the  order 
given  to  the  two  articles — that  happiness  in 
society  is  an  article  but  of  secondary  account. 
A matter  of  superior  importance  is — that  the 
society  should  have  been  got  together  upon 
the  never-exemplified  and  physically-impos- 
sible  plan  of  an  original  and  wiiversal  con- 
tract. 

“ Every  man  is  sole  proprietor  of  his  own 
person,  and  this  property  is  inalienable  " 

More  nonsense  — more  mischievous  non- 
sense,— tendencies  of  the  most  mischievous 
kind,  wrapped  up  under  the  cover  of  a silly  epi- 
gram : as  if  a man  were  one  thing,  the  person 
of  the  same  man  another  thing ; as  if  a man 
kept  his  person,  when  he  happened  to  have 
one,  as  be  does  his  watch,  in  one  of  his  pockets. 
While  the  sentence  means  nothitig,  it  is  as 
true  as  other  nonsense:  give  it  a meaning, 
any  meaning  whatsoever  that  the  words  are 
capable  of  bearing,  according  to  any  import 
ever  given  to  them,  and  it  is  false.  If  by  the 
property  in  question,  it  is  meant  to  include 
all  the  uses  that  can  be  made  of  the  proprie- 
tary subject,  the  proposition  is  not  self-contra- 
dictory and  nonsensical : it  is  only  a nugatory 
proposition  of  the  identical  kind. 

If  each  individual  be  the  only  individual 
that  is  to  be  allowed  to  make  any  use  what- 
soever of  the  faculties  of  all  kinds,  active  and 
passive,  mental  and  corporal,  of  that  indivi- 
dual, and  this  be  meant  by  being  the  proprietor 
of  the  person  of  an  individual,  then  true  it  is, 
that  tlie  person  of  each  individual  can  have 
but  one  proprietor:  — but  if  the  case  be,  in 
any  instance,  that  while  the  individual  him- 
self, and  he  alone,  is  permitted  to  make  use 
to  certain  purposes  of  the  faculties  of  that 
individual  for  a certain  time,  some  other — any 
other  — is  permitted  to  make  use  of  the  tii- 
culties  of  the  same  individual  to  other  pur- 
poses for  the  same  time,  then  the  proposition, 
that  no  individual  can  have  a property  in  the 
person  of  another  individual,  is  false:  — the 
proposition  that  no  man  shall  be  suffered  to 
have  any  property  in  the  person  of  another, 
Would  be  a mischievous  one,  and  mischievous 
to  a degree  of  madness. 

In  what  manner  is  the  legal  relation  of  the 
husband  to  the  wife  constituted,  but  by  giving 
him  a right  for  a certain  time,  to  the  use  of 
certain  faculties  of  her’s  — by  giving  him,  in 
so  far,  a property  in  her  person  ? — and  so  with 
respect  to  the  legal  relations  of  the  father  to 
the  child  under  age,  and  of  the  master  to  the 
apprentice  or  other  servant,  whatever  be  the 
nature  of  the  service. 

The  present  tense  is,  is  absurdly  put  for 
the  future  shall  be.  Injustice,  and  of  the 
most  cruel  kind,  lurks  under  this  absurdity. 
The  elfeet  of  the  future  would  only  be  to 
cut  up  domestic  power,  and  thence  domestic 
soci’ty,  for  the  future  : the  effect  of  the  pre- 
sent is  to  cut  it  up  at  the  instant,  and,  by 


necessary  inference,  as  to  the  past,  and  to  put 
every  past  exercise  of  such  power  upon  the 
footing  of  a crime ; in  a word,  to  have  the 
ictroactive  effect  disclaimed  by  the  constitu- 
tion of  1795.  If  no  individual  have  at  this 
present  time  any  property,  however  limited, 
in  the  person  of  any  other  individual,  it  must 
be  in  virtue  of  some  cause  which  lias  pre- 
vented his  ever  having  had  any  such  property 
in  any  jpast  period  of  time  : it  must  be,  in  a 
word,  in  virtue  of  some  such  cause  as  this, 
viz.  its  being  contrary  to  the  eternal,  as  well 
as  inalienable  and  natural  rights  of  man  to 
possess  any  such  property,  if  it  be  a crime 
in  a man  noio  to  send  his  servant  on  an  er- 
rand with  a bundle  on  bis  back  — to  dip  his 
ailing  infant  in  a cold  bath— or  to  exercise  the 
rights  supposed  to  be  given  him  by  marriage  on 
his  wife  — it  must  have  always  been  a crime, 
and  a crime  of  equal  dye,  punishable  at  the 
mercy  of  such  judges  as  Citizen  Sieves. 

To  make  the  matter  worse  — the  mischief 
greater — the  absurdity  more  profound,  — this 
property,  such  as  it  is,  whatever  it  be  — all 
the  property  that  any  individual  has  in  his 
own  person  — is  to  be  considered  as  inalien- 
able. No  individual  is  to  be  suffered  to  give 
any  other  individual  a right  to  make  use  of 
his  person,  his  faculties,  his  services,  in  any 
shape.  No  man  shall  let  himself  out  to  service 
— no  man  shall  put  himself  or  his  son  out  to 
serve  as  an  apprentice  — no  man  shall  appoint 
a guardian  to  his  child  — no  woman  shall  en- 
gage herself  to  a man  in  marriage. 

Will  it  be  said,  that  there  is  no  such  thing 
as  alienation  for  a time  ? Or  will  it  be  said, 
in  justification  of  the  citizen,  (hat  the  citizen 
did  not  know  what  he  was  talking  about,  and 
that  though  he  spoke  of  alienation  in  general, 
alienation  for  all  manner  of  terms,  the  only 
sort  of  alienation  he  really  meant  to  interdict, 
in  respect  of  the  property  in  question,  was 
alienation  during  life  ? and  that  the  meaning 
of  the  citizen  was  not  absolutely  to  forbid 
marriage  — that  he  meant  to  allow  of  mar- 
riage for  limited  terms  of  years,  and  meant 
only  to  prohibit  marriage  for  life  ? 

Rut  supposing  even  this  to  have  been  the 
purpose,  .and  that  purpose  ever  so  good  a 
one,  the  provision  is  still  a futile  one,  and 
inadequate  to  that  purpose.  '1  o what  pur- 
pose forbid  an  alienation  for  life,  if  you  admit 
of  it  for  years,  without  restricting  it  to  such 
a number  of  years  as  shall  ensure  it  against 
possessing  a duration  co-extensive  with  at 
least  the  longest  ordinary  term  of  life  ? No 
such  limitation  has  the  citizen  vouchsafed  to 

give  : possibly  as  not  finding  it  altogether 

easy  to  put  any  such  limitation  in  year.s  and 
figuresinto  the  mouth  of  Queen  Nature,  whose 
prime  minister  Citizen  Sieyes,  like  so  inaiiy 
other  citizens,  has  beeti  plc.'iscd  to  nudvc  nnn- 
self. 

The  article  seems  to  be  leveiled  at  ntgio 
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sluvi'iy;  lint  I do  not  see  wlmt  purpose  it  is 
capiilife  of  iuiswering  in  that  view.  Does  it 
mean  to  amiounce  what  has  been  the  state  of 
the  law  hitherto,  or  what  shall  be  the  state 
of  the  law  in  future  ? In  the  first  case,  its 
truth  is  ciuestionahlc,  and,  true  or  false,  it 
is  of  no  use.  In  the  latter  sen.se,  does  it 
mean  to  declare,  that  no  person  shall  have 
the  right  of  e.^aeting  personal  service  of  any 
other,  or  producing  physical  impressions  on 
his  passive  faculties,  without  his  consent? 
It  reprobates  all  rights  to  services  of  any  kind, 
and  all  powers  of  punishment.  Does  it  de- 
clare that  no  such  powers  shall  exist  without 
limitation  ? — It  does  not  so  much  as  provide 
against  negro  slavery,  even  where  the  condi- 
tions on  which  it  is  established  are  most  in- 
defensible ; for  nowhere  has  the  power  of 
the  master  over  the  slave  subsisted  without 
limitations. 

Does  this  article  mean  to  set  at  perfect 
liberty  all  negro  slaves  at  once?  This  would 
be  not  more  irreconcilable  with  every  idea 
of  justice  with  regard  to  the  interest  of  the 
present  master,  than  with  every  idea  of  pru- 
dence with  regard  to  the  interest  of  the  slaves 
themselves. 

“ Every  author  may  publish,  or  cause  his 
productions  to  be  published,  and  he  may  cause 
them  to  circulate  freely,  as  well  by  the  post  as 
by  any  other  way,  without  having  ever  to  fear 
any  abuse  of  confidence.” 

I shall  make  no  observations  upon  the  dan- 
gers arising  from  this  unlimited  liberty  ; but 
I cannot  refrain  from  pointing  out  the  silli- 
ness of  the  expression.  The  author  intended 
to  have  said,  that  every  abuse  of  confidence 
ought  to  be  treated  as  an  offence  : but  what 
he  has  said  is,  that  the  offence  is  impossible, 
so  impossible  that  there  is  no  reason  to  fear 
it  -,  as  if  this  declaration  would  be  sufficient 
to  deprive  government  and  individuals  of  the 
power  to  commit  an  abuse  of  confidence. 

Letters,  in  particxilar,  ought  to  be  consi- 
dered as  sacred  by  all  the  intermediate  persons 
who  may  be  found  between  the  person  who 
writes,  and  him  to  tvhom  they  are  written,” 

What  does  this  word  sacred  mean  ? Is 
this  the  manner  in  which  a legislator  ought 
to  speak  ? 

What  I if  a calumny  — a plan  of  conspiracy 
— a project  of  assassination  — be  put  into  a 
letter,  is  that  letter  to  be  sacred?  Will  the 
opening  it  be  sacrilege  ? This  crime,  if  it 
be  one,  will  he  ranked  in  that  class  of  crimes 
which  have  commonly  been  considered  the 
most  enormous  offences  against  religion  — 
offences  against  God  himself. 

Whilst  as  to  the  act  itself,  is  it  for  the 
public  good  that  government  should  open  the 
letters  ? That  is  the  question.  If  the  law 
prohibit  it,  the  post  would  become  a terrible 
engine  in  the  hands  of  malefactors  and  con- 
spirators. With  the  intention  of  protecting 


the  coinmunicalions  of  individuals,  this  law 
would  cxpo.se  the  public  to  the  greatest  ihm- 
geis.  There  are  some  crimes  so  mischievous, 
that  no  means  ought  to  be  neglected  for  their 
prevention  or  detection.  Will  it  be  said, 
that  the  fear  of  havi.ng  their  letters  opened 
will  restrain  honest  correspondents  in  the 
communications  of  commerce,  or  the  effusions 
of  friendship  ? 

It  is  true,  that  if  the  simple  communication 
of  opinions  between  individuals  should  be 
constituted  a crime,  the  opening  of  letters 
might  become  a terrible  engine  of  tyranny. 
But  it  is  here  that  the  precautions  against 
abuse  should  be  placed.  It  is  this  which  is 
done  in  England,  where  the  secretary  of  state 
may  open  letters  upon  his  responsibility, 
though  it  be  not  allowed  to  any  one  else. 

“ Every  man  is  equally  at  liberty  to  go  or 
stay,  to  enter  or  to  go  out,  and  even  to  leave 
the  kingdom  and  to  return  into  it,  as  shall 
seem  good  to  him.” 

This  article  has  reference  not  to  the  citi- 
zen alone,  but  to  every  man,  to  every  stran- 
ger, as  well  as  every  Frenchman.  All  are  at 
liberty  to  go  or  stay,  to  enter  or  to  go  out,  to 
leave  the  kingdom  or  to  return  into  it,  as 
shall  seem  good  to  them.  Absurdity  cannot 
go  farther.  Is  there  to  be  no  police?  Cannot 
intercourse  be  interdicted — may  not  public 
edifices  be  closed  — may  not  access  to  forti- 
fications be  prevented,  &c.  ? With  this  unli- 
mited right,  how  would  it  be  possible  to 
advise  the  construction  of  prisons  for  the  de- 
tention of  malefactors?  How  could  the  author 
of  this  declaration  tolerate  the  laws  against 
emigrants  ? Were  not  these  laws  a formal 
denial  of  the  rights  of  man  ? 

I do  not  impute  these  extravagant  inten- 
tions to  the  author  of  the  article : he  had  con- 
cluded the  preceding  article  by  the  words  — 
“The  law  alone  can  mark  the  limits  which  ought 
to  be  given  to  this  liberty  as  well  as  every 
other and  I suppose  that  the  words  in  the 
same  manner,  at  the  head  of  this,  announce 
that  the  liberty  of  going  and  coming  is  sub- 
ject to  the  same  restriction.  But  then  the 
proposition  which  seems  to  say  much,  would 
have  said  nothing — “ You  may  do  everything 
except  what  the  laws  prohibit.”  Dangerous 
or  insignificant,  such  is  the  alternative  which 
is  without  ceasing  found  in  this  declaration. 

“ In  short,  every  man  is  at  liberty  to  dis- 
pose of  his  wealth,  of  his  property,  and  to  re- 
gulate his  expense  as  he  thinks  proper.” 

Here  there  is  no  legal  restriction : the  pro- 
position is  unlimited.  If  by  disposing  oj  his 
wealth,  the  author  intend  that  he  may  do 
whatever  he  likes,  the  proposition  is  absurd 
in  the  extreme.  Are  there  no  necessary  limits 
to  the  employment  of  his  property?  Ought 
a man  to  have  the  right  of  establishing  after 
his  death,  either  religious  or  anti-religious 
foundations  at  the  expense  of  his  family  ? 
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Ought  not  the  law  to  hinder  an  individual 
from  disinheriting  his  children  without  cause 
assigned  ? 

“ To  regulate  his  expense  as  he  thinks 
proper,"  is  a good  housekeeping  expression. 
A master  may  speak  in  this  manner  to  his 
steward;  but  is  this  the  style  of  a legislator? 
Minors,  madmen,  prodigals,  ought  to  be  placed 
under  positive  rcstrictionsasto  their  expenses. 
There  are  cases  in  which  certain  suinptuiirv 
laws  may  be  suitable.  There  may  be  good 
reasons  for  prohibiting  games  of  hazard,  lot- 
teries, public  entertainments,  donations  after 
the  manner  of  the  Romans,  and  a thousand 
other  species  of  expense. 

“ The  law  has  for  its  object  the  common 
interest ; it  cannot  grant  any  privilege  to  any 
one." 

The  first  proposition  is  false  in  fact.  The 
law  ought  only  to  have  for  its  object  the  com- 
mon interest:  this  is  what  is  true.  This 
error  perpetually  recurs  in  this  little  work. 

But  is  the  consequence  which  is  drawn 
from  this  principle  just?  May  there  not  be 
some  privileges  founded  upon  the  common 
interest? 

In  one  sense,  all  powers  are  privileges;  in 
another  sense,  all  social  distinctions  are  so 
also.  A title  of  honour,  an  honorary  decora- 
tion, an  order  of  knighthood  — these  are  all 
privileges.  Ought  the  legislature  to  be  inter- 
dicted from  the  employment  of  these  means 
of  remuneration  ? 

There  is  one  species  of  privilege  certainly 
very  advantageous:  the  patents  which  are 
granted  in  England  for  a limited  time,  for  in- 
ventions in  arts  and  manufactures.  Of  all  the 
methods  of  exciting  and  rewarding  industry, 
this  is  the  least  burthensome,  and  the  most 
exactly  proportioned  to  the  merit  of  the  in- 
vention. This  privilege  has  nothing  in  com- 
mon with  monopolies,  which  are  so  justly 
decried. 

“ And  if  privileges  are  established,  they 
ought  to  be  instantly  abolished,  whatever  may 
be  their  orighi." 

Here  is  the  most  unjust,  the  most  tyran- 
nical, the  most  odious  principle.  Instantly 
abolished!  This  is  the  order  of  the  despot, 
who  will  listen  to  nothing,  who  will  make 
everything  bend  to  his  will,  who  sacrifices 
everything  to  his  caprice. 

There  are  some  privileges  and  rights  which 
have  been  purchased  at  great  price.  Their 
sudden  abolition  would  throw  a great  num- 
ber of  families  into  despair:  it  would  strip 
them  of  their  property  — it  would  produce  the 
same  wrong  to  them  as  if  a multitude  of 
strangers  were  admitted  to  share  their  reve- 
nues, and  that  instantly. 

There  are  some  magisterial  odices  held  by 
hereditary  title.  The  possessors  would  be 
deprived  of  them  without  regard  to  their  cir- 
cumstances, to  their  welfare,  or  even  to  the 
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interests  of  the  stale  itself— and  that  in- 
stantly. 

There  are  some  commercial  societies  to 
which  the  law  has  granted  monopolies.  These 
monopolies  are  abolished,  without  regard  to 
the  ruin  of  the  as.sociates,  to  the  advances 
they  have  made,  to  the  engagements  they 
have  formed  — and  that  instantly. 

One  great  merit  in  a good  administration 
is,  that  it  proceeds  gently  in  the  reform  of 
abuses  — that  it  does  not  sacrifice  existing 
interests — that  it  provides  for  the  enjoy- 
ments of  individuals  — that  it  gradually  pre- 
p:ires  for  good  institutions— that  it  avoids  all 
violent  changes  in  condition,  establishment, 
and  fortune. 

Instantly,  is  a term  suitable  to  the  meridians 
of  Algiei-s  and  Constantinople.  Gradually,  is 
the  language  of  justice  and  prudence. 

“Jf7ncn  are  not  equal  in  means, — that  is  to 
say,  in  iveahh,  in  mind,  in  strength,  ^'c.  — it 
does  not  follow  that  they  ought  not  all  to  be 
equal  in  rights.” 

Certainly  the  wife  is  not  equal  in  rights  to 
her  husband  ; neither  is  the  child  under  age 
equal  to  his  father,  nor  the  apprentice  to  his 
master,  nor  the  soldier  to  his  ollicer,  nor  the 
prisoner  to  the  jailer,  unless  the  duty  of  obe- 
dience should  be  exactly  equal  to  the  right  of 
commanding.  Difference  in  rights  is  precisely 
that  which  constitutes  social  subordination. 
Establish  equal  rights  for  all,  there  will  he 
no  more  obedience,  there  will  be  no  more 
society. 

He  who  possesses  propei'ty  possesses  rights 
— exercises  rights — - which  the  non-pru[n'ie- 
tor  does  not  possess  and  does  not  exercise. 

If  all  men  are  equal  in  rights,  there  will 
not  exist  any  rights  ; for  if  all  have  the  same 
right  to  a thing,  there  will  no  longer  be  any 
right  for  any  one. 

“ Every  citizen  who  is  unable  to  provide  for 
his  own  wants,  has  a right  to  the  assistance 
of  his  fellow-citizens.” 

To'  have  a right  to  the  assistance  of  his 
fellow-citizens,  is  to  have  a right  to  their  as- 
sistance in  their  individiual  or  their  collective 
capacity. 

To  gdve  to  every  poor  persoti  a right  to 
the  assistance  of  every  individual  who  is  not 
equally  poor,  is  to  overturn  every  idea  of 
property;  for  as  soon  as  I am  unable  to  pio- 
vide  for  my  subsistence,  I have  right  to  be 
supported  by  you : 1 have  a right  to  what 
you  possess  — it  is  my  property  as  well  a.s 
yours ; the  portion  whicli  is  necessary  to  me 
is  no  longer  yours  — it  is  mine  ; you  rob  me 
if  von  keep  it  from  me.  . . 

It  is  true  that  there  are  dilficulties  m its 
execution.  I am  poor : to  which  of  my  tel- 
low'-citizens  ought  I to  address  myself,  to 
make  him  give  me  what  1 want  .•*  Is  Jt  to 
Peter  rather  than  to  Paul  ? If  yon  confine 
yourself  to  declaring  a general  right,  without 
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ypccirviiig  how  it  is  to  be  executed,  you  do 
nothin, !,'  at  all  : 1 may  die  of  huiigtr  before  I 
can  lind  out  who  ouglit  to  supply  me  with 
food. 

What  the  author  has  said,  is  not  what  he 
meant  to  say  : his  iiitcntion  was  to  declare 
that  the  poor  should  have  a right  to  tlie  as- 
si.stance  of  the  community.  But  then  it  is 
necessary  to  determine  how  tliis  assistance 
ought  to  he  levied  and  distributed:  it  is  ne- 
cessary to  organize  the  administration  which 
ought  to  assist  the  poor  — to  create  the  otli- 
cers  who  ought  to  inquire  into  their  neces- 
sities, and  to  regulate  the  manner  in  wliich 
the  poor  ought  to  proceed  in  availing  them- 
selves of  their  right. 

The  relief  of  indigence  is  one  of  the  no- 
blest branches  of  civilization.  In  a state  of 
jiature,  wlie)\  we  can  form  any  idea  of  it, 
those  who  cannot  piajcure  food,  die  ofhungor. 
'I'lierc  must  exist  a superfluity  for  a nume- 
rous class  of  (he  society,  before  it  is  possible 
to  apply  a jiart  of  it  to  tlie  maintenance  of 
the  poor.  But  it  is  possible  to  suppose  such 
a state  of  poveity  — such  a famine  — that  it 


would  no  longer  be  possil)le  to  supply  broad 
to  all  who  want  it.  llow,  (ben,  can  wc  coiu 
vert  tills  duty  of  benevolence  into  an  absolute 
right  ? This  would  be  to  give  the  indigent 
class  the  most  false  and  dangerous  ideas:  it 
would  not  only  destroy  all  gratitude  on  the 
part  of  the  poor  towards  their  benefactors  — 
it  would  init  arms  in  their  hands  against  all 
[troprietors. 

1 am  aware  that  the  author  would  defend 
himself  against  all  the  consequences  which 
so  clearly  spring  from  his  principles,  by  the 
clause  which  he  has  inserted,  “ T/tat  no  one 
has  the  ri<jht  to  vijiire  another,"'  and  that  the 
law  may  put  hounds  to  the  exercise  of  all  the 
branches  of  liberty.  But  this  clause  reduces 
all  his  rights  to  nothing;  for  if  the  law  may 
put  bounds  to  them,  till  these  are  known,  what 
knowledge  can  I have  of  rny  rights  ? — what 
use  can  I make  of  them  ? Nothing  can  be  more 
fallacious  than  a declaratioJi  wliicb  gives  me 
with  one  hand,  what  it  authorizes  the  taking 
from  me  with  the  other.  Thus  cut  down, 
this  declaration  might  be  propounded  at  Mo- 
rocco or  Algiers,  ami  do  neither  good  nor  harm. 
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the  connexion  between  them  sup])lied  ; — but  on  this,  as  on  every  other  occasion,  the  ol>- 
ject  of  tlie  Editor  has  been,  without  addition  of  nis  oivn,  to  sliow  what  Bentliam  lias  said 
n])on  eaeli  subject.  This  will  account  for  the  incompleteness  of  tlie  Essays,  and  i'or  tlu^  cir- 
cumstance, that  upon  some  points  there  are  only  indications  of  the  subjects  which  Bentham 
had  intended  to  discuss. 

The  MSS.  here  edited  bear  date  1786  to  1788. 
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ESSAY  I. 

OBJECTS  OF  INTERNATIONAL  LAW. 

If  a citizen  of  the  world  had  to  prepare  an 
universal  international  code,  what  would  he 
propose  to  himself  as  his  object?  It  would 
be  the  common  and  equal  utility  of  all  na- 
tions : this  would  be  his  inclination  and  his 
duty.  Would  or  would  not  the  duty  of  a 
particular  legislator,  acting  for  one  particu- 
lar nation,  be  the  same  with  that  of  the  citi- 
zen of  the  world  ? That  moderation,  which 
would  be  a virtue  in  an  individual  acting  for 
his  own  interests,  would  it  become  a vice, 
or  treason,  in  a public  man  commissioned  by 
a whole  nation  ? Would  it  he  sufficient  for 
him  to  pursue  in  a strict  or  generous  manner 
their  interests  as  he  would  pursue  his  own  ? 
— or  would  it  be  proper,  that  he  should  pur- 
sue their  interests  as  he  would  pursue  his 
own,  or  ought  he  so  to  regulate  his  course  in 
this  respect  as  they  would  regulate  tlieirs, 
were  it  possible  for  them  to  act  with  a full 
knowledge  of  all  circumstances?  And  in  this 
latter  case,  wmuld  the  course  he  would  pur- 
sue be  unjust  or  equitable?  What  ought  to 
be  required  of  him  in  this  respect  ? 

Whatever  be  may  think  upon  these  ques- 
tions — how  small  soever  may  be  the  regard 
which  it  may  be  wished  that  he  should  have 
for  the  common  utility,  it  will  not  be  the 
less  necessary  for  him  to  understand  it.  This 
will  he  necessary  for  him  on  two  accounts  : 
In  the  first  place,  that  he  may  follow  this 
object  in  so  far  as  his  particular  object  is  com- 
prised in  it;  — secondly,  that  he  may  frame 
according  to  it,  the  ex|)ectations  that  he  ought 
to  entertain,  tlie  demands  he  ought  to  make 
upon  other  nations.  For,  in  conclusion,  the 
line  of  common  utility  once  drawn,  this  would 
he  the  direction  towards  which  the  conduct 
of  all  nations  would  tend — in  which  their 
common  efforts  would  find  least  resistance  — 
in  which  they  would  operate  with  the  great- 
est force  — and  in  which  the  equilibrium  once 
established,  ivould  be  maintained  with  the 
least  difficulty. 

Let  us  take,  for  example,  the  famous  law 
with  respect  to  prizes,  adopted  by  so  many 
nations  at  the  suggestion  of  Catherine  II.  of 
Russia.  IIow  forinidable  soever  may  have 
been  the  initiating  power,  there  is  no  reason 
to  think  that  it  was  fear  wliieli  operated  upon 


so  many  nations,  together  so  powerful,  and 
some  of  them  so  remote : it  must  have  been 
its  equity,  that  is  to  say,  its  common  utility, 
or,  wdiat  amounts  to  the  same  thing,  its  ap- 
parent utility,  which  determined  their  accep- 
tance of  it.  I say  real  or  apparent ; for  it  will 
be  seen  that  this  is  not  the  place  to  decide 
without  necessity  upon  a question  so  delicate 
and  complex. 

But  ought  the  sovereign  of  a state  to  sa- 
crifice the  interests  of  his  subjects  for  the 
advantage  of  foreigners  ? Wliy  not  ? pro- 

vided it  be  in  a case,  if  there  be  such  an  one, 
in  which  it  would  have  been  praiseworthy 
in  his  subjects  to  make  the  sacrifice  them- 
selves. 

Probity  itself,  so  praiseworthy  in  an  indi- 
vidual, why  should  it  not  be  so  in  a whole 
nation  ? Praiseworthy  in  each  one,  how  can 
it  be  otherwise  in  all?  It  may  have  been 
true  that  Charles  the  Second  di(l  well  in  sell- 
ing Dunkirk : lie  would  not  have  done  less 
well,  had  he  not  put  the  price  in  his  own 
pocket. 

It  is  the  end  which  determines  the  means. 
Here  the  end  changes  (or  at  least  .appears  to 
change ;)  it  is  therefore  ncce.ssary  that  the 
means  should  change  or  apjiear  to  change 
also. 

The  end  of  the  conduct  which  a sovereign 
ought  to  observe  relative  to  his  own  subjects, 

the  end  of  the  internal  laws  of  a society, 

ought  to  be  the  greatest  happiness  of  the 

society  concerned.  This  is  the  end  which 
individuals  will  unite  in  approving,  if  they 
approve  of  any.  It  is  the  straight  line  — the 
shortest  line  — the  most  natural  of  all  those 
by  which  it  is  possible  for  a sovereign  to  di- 
rect his  course.  The  end  of  the  conduct  he 
ought  to  observe  towards  other  men,  what 
ought  it  to  he.  judging  by  the  same  principle  ? 
Shall  it  again  be  said,  the  greatest  happiness 
of  his  own  subjects?  Upon  this  footing,  the 
welfare,  the  demands  of  other  men,  will  be  as 
nothing  in  his  eyes : with  regard  to  them,  he 
will  have  no  other  object  than  that  of  sub- 
jecting them  to  his  wishes  by  all  manner  of 
means.  He  will  serve  them  as  he  actually 
serves  the  beasts,  which  are  used  by  him  as 
they  use  the  herbs  on  which  they  browse  — in 
short,  as  the  ancient  Greeks,  as  the  Romans, 
as  all  the  models  of  virtue  in  antiquity,  as 
all  the  nations  with  wltosc  history  we  aie 
acquainted,  employed  them. 
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Vet  ill  proceeding  in  tliis  career,  lie  cannot 
fail  always  to  experience  a certain  resistance 
— resistance  similar  in  its  nature  and  in  its 
cause,  if  not  always  in  its  certainty  and  effi- 
cacy, to  that  which  individuals  ought  from 
the  first  to  experience  in  a more  restricted 
career ; so  that,  from  reiterated  experience, 
states  ought  either  to  have  set  themselves  to 
seek  out — or  at  least  would  have  found,  their 
line  of  least  resistance,  as  individuals  of  that 
same  society  have  already  found  theirs;  and 
this  will  be  the  line  w'hicli  represents  the 
greatest  and  common  utility  of  all  nations 
taken  together. 

The  point  of  repose  will  be  that  in  which 
a'i  the  forces  find  their  equilibrium,  from 
w hich  the  greatest  difficulty  would  be  found 
in  making  them  to  depart. 

Hence,  in  order  to  regulate  his  proceed- 
ings with  regard  to  other  nations,  a given 
sovereign  has  no  other  means  more  adapted 
to  attain  his  own  particular  end,  than  the 
setting  before  his  eyes  the  general  end — the 
most  extended  welfare  of  all  the  nations  on 
the  earth.  So  that  it  happens  that  this  most 
vast  and  extended  end — this  foreign  end — will 
appear,  so  to  speak,  to  govern  and  to  carry 
with  it  the  principal,  the  ultimate  end  ; in 
such  manner,  that  in  order  to  attain  to  this, 
there  is  no  method  more  sure  for  a sovereign 
than  so  to  act,  as  if  he  had  no  other  object 
than  to  attain  to  the  other;  — in  the  same 
manner  as  in  its  approach  to  the  sun,  a sa- 
tellite has  no  other  course  to  pursue  than 
that  which  is  taken  by  the  planet  which 
governs  it. 

For  greater  simplicity,  let  us  therefore  sub- 
stitute everywhere  this  object  to  the  other: — 
and  though  unhappily  there  has  not  yet  been 
any  body  of  law  which  regulates  the  conduct 
of  a given  nation,  in  respect  to  all  other  na- 
tions on  every  occa,sion,  as  if  this  had  been,  or 
say  rather,  as  if  this  ought  to  be,  the  rule,  — 
yet  let  us  do  as  much  as  is  possible  to  esta- 
blish one. 

1.  The  first  object  of  international  law  for 
a given  nation: — Utility  general,  in  so  far  as 
it  consists  in  doing  no  injury  to  the  other  na- 
tions respectively,  saving  the  regard  which  is 
proper  to  its  own  well-being. 

2.  Second  object: — Utility  general,  in  so  far 
as  it  consists  in  doing  the  greatest  good  pos- 
sible to  other  nations,  saving  the  regard  which 
is  proper  to  its  own  well-being. 

3.  Third  object: — Utility  general,  in  so  far 
as  it  consists  in  the  given  nation  not  receiving 
any  injury  from  other  nations  respectively, 
saving  the  regard  due  to  the  well-being  of 
these  same  nations. 

4.  Fourth  object: — Utility  general,  in  so  far 
as  it  consists  in  such  state  receiving  the  great- 
est possible  benefit  from  all  other  nations, 
saving  the  regard  due  to  the  well-being  of 
these  nations. 


[Essay  I. 

It  is  to  the  two  former  objects  that  the 
duties  which  the  given  nation  ought  to  re- 
cognise  may  be  referred.  It  is  to  the  two 
latter  that  the  rights  which  it  ought  to  claim 
may  be  referred.  But  if  these  same  rights 
shall  in  its  opinion  be  violated,  in  what  man- 
ner, by  what  means  shall  it  apply,  or  seek  for 
satisfaction  ? There  is  no  other  mode  but  that 
of  war.  But  w'ar  is  an  evil  — it  is  even  the 
complication  of  all  other  evils. 

5.  Fifth  object: — In  case  of  war,  make  such 
arrangements,  that  the  least  possible  evil  may 
be  produced,  consistent  with  the  acquisition 
of  the  good  which  is  sought  for. 

Expressed  in  the  most  general  manner,  the 
end  that  a disinterested  legislator  upon  inter- 
national law  would  propose  to  himself,  would 
therefore  be  the  greatest  happiness  of  all  na- 
tions taken  together. 

In  resolving  this  into  the  most  primitive 
principles,  he.  would  follow  the  same  route 
which  he  would  follow  with  regard  to  inter- 
nal laws.  He  would  set  himself  to  prevent 
positive  international  offences  — to  encourage 
the  practice  of  positively  useful  actions. 

He  would  regard  as  a positive  crime  every 
proceeding — every  arrangement,  by  which 
the  given  nation  should  do  more  evil  to  foreign 
nations  taken  together,  whose  interests  might 
be  affected,  than  it  should  do  good  to  itself. 
For  example,  the  seizing  a port  which  would 
be  of  no  use  except  as  the  means  of  advan- 
tageously attacking  a foreign  nation ; — the 
closing  against  other  nations,  or  another  na- 
tion, the  seas  and  rivers,  whicli  are  the  high- 
ways of  our  globe;  — the  employing  force  or 
fraud  for  preventing  a foreign  nation  from 
carrying  on  commerce  with  another  nation. 
But  by  their  reciprocity,  injuries  may  com- 
pensate one  another. 

In  the  same  manner,  he  would  regard  as 
a negative  offence  every  determination,  by 
which  the  given  nation  should  refuse  to  ren- 
der positive  services  to  a foreign  nation,  when 
the  rendering  of  them  would  produce  more 
good  to  the  last-mentioned  nation,  than  it 
would  produce  evil  to  itself.  For  example, 
if  the  given  nation,  without  having  reason  to 
fear  for  its  own  preservation  (occupying  two 
countries  of  which  the  productions  were  dif- 
ferent,) should  obstinately  prohibit  commerce 
with  them  and  a foreign  nation  : — or  if  when 
a foreign  nation  should  be  visited  with  misfor- 
tune, and  require  assistance,  it  should  neglect 
to  furnish  it : — or,  in  conclusion,  if  having  in 
its  own  power  certain  malefactors  who  have 
maid  fide  committed  crimes  to  the  prejudice  of 
the  foreign  nation,  it  should  neglect  to  do  what 
depends  upon  it  to  bring  them  to  justice. 

War  is,  as  has  been  said,  a species  of  pro- 
cedure by  which  one  nation  endeavours  to 
enforce  its  rights  at  the  expense  of  another 
nation.  It  is  the  only  method  to  which  re- 
course can  be  had,  when  no  other  method  of 
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obtaining  satisfaction  can  be  found  by  com- 
plainants, who  have  no  arbitrator  between 
them  sufficiently  strong,  absolutely  to  take 
from  them  all  hope  of  resistance.  But  if  in- 
ternal procedure  be  attended  by  painful  ills, 
international  procedure  is  attended  by  ills  in- 
finitely more  painful  — in  certain  respects  in 
point  of  intensity,  commonly  in  point  of  du- 
ration, and  always  in  point  of  extent.  The 
counterpart  of  them  will,  however,  be  found 
in  the  catalogue  of  offences  against  justice. 

The  laws  of  peace  would  therefore  be  the 
substantive  laws  of  the  international  code  : 
the  laws  of  war  would  be  the  adjective  laws 
of  the  same  code. 

The  thread  of  analogy  is  now  spun;  it  will 
be  easy  to  follow  it.  There  arc,  however,  cer- 
tain differences. 

A nation  has  its  property  — its  honour  — 
and  even  its  condition.  It  may  be  attacked 
in  all  these  particulars,  without  the  indivi- 
duals who  compose  it  being  affected.  Will 
it  be  said  that  it  has  its  person?  Let  ns  guard 
against  the  employment  of  figures  in  matter 
of  jurisprudence.  Lawyers  will  borrow  them, 
and  turn  them  into  fictions,  amidst  which  all 
liglit  and  common  sense  n’ill  disappear ; then 
mists  will  rise,  amidst  the  darkness  of  which 
they  will  reap  a harvest  of  false  and  pernicious 
consequences. 

Among  nations,  there  is  no  punishment. 
In  general,  there  is  nothing  but  restitution, 
to  the  effect  of  causing  the  evil  to  cease;  — 
rarely,  indemnification  for  the  past ; because 
among  them  there  can  scarcely  be  any  viau- 
vaisefoi.  There  is  but  too  much  of  it  too 
often  among  their  chiefs;  so  that  there  would 
be  no  great  evil  if,  at  the  close  of  his  career, 
every  conqueror  were  to  end  his  days  upon 
the  rack  — if  the  justice  w'nch  Thomyris 
executed  upon  Cyrus  were  not  deemed  more 
striking,  and  his  head  were  not  thrown  into 
a vessel  of  blood,  — without  doubting  that 
the  head  of  Cyrus  was  most  properly  thrown 
there.  But  however  dishonest  the  intention 
of  their  chiefs  may  be,  the  subjects  are  al- 
ways honest.  The  nation  once  bound  — and 
it  is  the  chief  which  binds  it  — however  cri- 
niinal  the  aggression  may  be,  there  is  properly 
no  otlicr  criminal  than  the  chief : — indivi- 
duals are  only  his  innocent  and  unfortunate 
instruments.  ' Tlic  extenuation  which  is 
drawn  from  the  weight  of  authority,  rises 
here  to  the  level  of  an  entire  exemption. 

The  suffrages  of  the  principle  of  antipathy 
are  here  found  in  accord  with  the  principle 
of  utility  : on  the  one  part,  vengeance  wants 
a suitable  object ; on  the  other  hand,  every 
punishment  would  be  unnecessary,  useless, 
expensive,  and  inefficacious. 

As  to  the  third  and  fourth  objects,  it  is 
scarcely  necessary  to  insist  on  tliem  ■ — na- 
tions,  as  well  as  men,  sovereigns  as  well  as 
individuals,  pay  suffici^^ut  attention  to  their 


own  interests  — there  is  scarcely  any  need  to 
seek  to  lead  them  to  it.  There  remain  the 
two  first  and  the  last. 

To  actions  by  which  the  conduct  of  an  in- 
dividual tends  to  swerve  from  the  end  which 
mteriial  laws  ought  to  propose  to  themselves, 
I have  given,  by  way  of  anticipation,  the 
name  of  offences  : — by  a similar  anticipation, 
we  may  apply  the  same  appellation  to  actions 
by  which  the  conduct  of  a whole  nation 
swei  ves  from  the  object  which  international 
laws  ought  to  propose  to  themselves. 

Among  sovereigns,  as  well  as  among  indi- 
viduals, there  are  some  offences  de  6oane/bi; 
there  are  others  de  mauvaise  foi.  One  must 
he  blind  to  deny  the  latter  — one  must  be 
much  more  sadly  blind  to  deny  the  others. 
People  sometimes  think  to  prove  their  dis- 
cernment by  referring  everytliingto  the  latter 
head,  or  to  prove  it  equally  by  referring  every- 
thing to  the  former.  It  is  in  this  manner  they 
proceed  in  judging  of  men,  mid  especially  of 
sovereigns:  they  grant  to  them  an  intelligeiice 
without  limits,  rather  than  recognise  in  them 
;i  grain  of  probity  ; they  are  believed  never 
to  have  blushed  at  folly,  provided  that  it  lias 
had  malignity  for  its  companion.  So  nuicn 
has  been  said  of  the  injustice  of  sovereigns, 
that  I could  wish  a little  consideration  were 
given  to  the  still  more  common  injustice  of 
their  detractors  ; who,  whilst  they  preserve 
their  concealment,  revenge  themselves  upon 
the  species  in  general,  for  the  adulation  which 
in  public  they  lavish  upon  individuals. 

The  following  are  among  the  causes  of  of- 
fences de  bonne  foi,  and  of  wars  : — 

1.  Uncertainty  of  the  right  of  succession 
with  regard  to  vacant  thrones  claimed  by 
two  parties. 

2.  Intestine  troubles  in  neighbouring  states. 
These  troubles  may  also  have  for  their  cause 
an  uncertainty  of  the  same  kind  as  the  pre- 
ceding, or  a dispute  concerning  constitutional 
law  in  the  neighbouring  state,  either  between 
the  sovereign  and  his  subjects,  or  between 
different  members  of  tlic  sovereign  body. 

3.  Uncertainty  with  respect  to  limits,  whe- 
ther actual  or  ideal.  The  object  of  these 
limits  may  be  to  keep  separate  either  goods. 


or  persons,  or  causes. 

4.  Uncertainty  as  to  the  limits  of  new  dis 
covcrics  made  by  one  party  or  another.* 


* In  modern  times,  one  of  the  most  fruitful 
ources  of  war  lias  been  the  limits  of  new  di.seo- 
eries.  They  have  sometimes  been  traced  by 
ommon  agreement : — but  this  has  seldom  hap- 
icned  till  after  wars  or  discontents  which  have 
own  the  seeds  of  wars.  It  would  be  better  to 
indertake  such  labours  in  cool  blood,  and  to 
r.ake  previou.s  arrangements  with  regard  to  pos- 
ible  discoverie.s,  without  waiting  till  tnev  are 
lade.  It  was  thus  that  a pope  once  thouun  , 
•■i til  a mathematical  line,  to  have  for  ever 
he  seeds  of  future  wars.  I his  was  not  'h-''  '«■ 
ined  at  a time  when  the  earth  was  flat,  and  t.ie 
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5.  Jealousies  caused  by  forced  cessions, 
iiioie  or  less  recent. 

0.  Disputes  or  wars,  from  wliatsoever  cause 
they  may  arise,  among  circumjacent  states. 

7.  Religious  hatred. 

]\Tcans  of  Prevention. 

1.  Homologation  of  unwritten  laws  which 
are  considered  as  established  by  custom. 

2.  New  conventions  — new  international 
laws  to  be  made  upon  all  points  which  remain 
unascertained;  that  is  to  say,  upon  the  greater 
mimber  of  points  in  which  the  interests  of 
two  states  are  capable  of  collision. 

3.  Perfecting  the  style  of  the  laws  of  all 
kinds,  whether  internal  or  international.  How 
many  wars  have  there  been,  which  have  had 
for  their  principal,  or  even  their  only  cause, 
no  more  noble  origin  than  the  negligence  or 
inability  of  a lawyer  or  a geometrician! 

ESS.4Y  II. 

OF  SUBJECTS,  OR  OF  THE  PERSONAL  EXTENT 
OF  THE  DOMINION  OF  THE  LAWS. 

Coextensive  to  dominion  is  jurisdiction  : 
dominion  the  right  of  the  sovereign  ; jurisdic- 
tion of  the  judge.  Not  that  it  is  necessary 
that  there  should  be  any  one  judge  or  set  of 
judges  whose  jurisdiction  should  be  coexten- 
sive with  the  dominion  of  the  sovereign  — 
only  that  for  every  particle  of  dominion  there 
should  be  a correspondent  particle  of  juris- 
diction in  the  hands  of  some  judge  or  other: 
correspondent  to  one  field  of  dominion  there 
may  be  many  fields  of  jurisdiction. 

What  is  dominion  ? It  is  either  the  power 
of  coiUrectation,  or  else  that  of  imperation, 
for  there  are  no  others.  But  the  power  of 
contrectation  is  a sort  of  power  which,  in  a 


servant  of  servants  was  the  ruler  of  kings.  Since 
that  time  the  earth  has  become  round,  and  the 
power  of  the  triple  crown  is  somewhat  retrenched. 
Still,  however,  that  demarcation  is  not  the  less 
good  as  a lesson,  how  defective  soever  it  may  be 
as  a law.  The  difficulty  would  be  to  trace  such 
limits  as  should  agree  with,  objects  which  have 
not  been  seen.  An  island,  for  example:  in  what 
case  ought  the  whole  of  it  to  belong  to  those 
who  first  discovered  it,  and  when  to  many  others 
who  have  equally  touched  at  it  ? Ought  it  to  be- 
long to  him  who  first  saw  it  without  entering  it, 
— to  him  who  first  entered  it, — or  to  him  who 
first  went  round  it  ? How  also  shall  an  island  in 
e very  case  be  distinguished  from  a part  of  a con- 
tinent,  or  even  from  an  entire  continent,  which 
may  be  very  extensive?  And  when  it  respects  a 
discovered  continent,  to  what  distance  shall  the 
right  of  posession  extend  ? Shall  it  be  the  space 
inclosed  by  the  sea,  the  two  nearest  navigable 
rivers,  and  the  high  ground  in  which  these  rivers 
take  their  rise  ? W hat  depth  shall  constitute  a 
navigable  river  ? &c.  In  these  points  may  be  seen 
a crowd  of  questions  sufficiently  difficult  of  reso- 
lution. 
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settled  government,  it  scarcely  ever  becomes 
either  necessary  or  agreeable  to  the  sovereign, 
as  such,  to  exercise;  so  that  under  the  head 
of  the  power  of  imperation  is  comprised  all 
the  power  which  the  sovereign  is  accustomed 
to  exercise : and  the  same  observation  may  be 
applied  to  the  power  ot  the  judge. 

Of  the  power  of  imperation,  or  the  power 
of  issuing  mandates,  the  amplitude  will  be 
as  the  amplitude  of  the  mandates  which  may 
be  issued  in  virtue  of  it : the  amplitude  and 
qufility  of  the  mandates  will  be  as  the  ampli- 
tude and  quality  of  the  persons  who  are  their 
ai/ihle  subjects  — the  persons  who  are  their 
passible  subjects  — the  things,  if  any,  which 
are  their  passible  subjects,  and  the  acts  which 
are  their  objects  in  place  and  time. 

The  persons  who  are  their  ayible  subjects 

are  the  persons  whose  acts  are  in  question 

the  persons  whose  acts  are  the  objects  of  the 
mandate. 

A sovereign  is  styled  such,  in  the  first  in- 
stance, in  respect  of  the  persons  whom  he  has 
the  right  or  power  to  command.  Now,  the 
right  or  legal  power  to  command  may  be  co- 
extensive with  the  physical  power  of  giving 
force  and  effect  to  the  command ; that  is,  by 
the  physical  power  of  hurting  — the  power  of 
hyper-physical  contrectation  employed  for  the 
purpose  of  hurting.  But  by  possibility,  every 
sovereign  may  have  the  power  of  hurting  any 
or  every  person  whatsoever,  and  that  not  at 
different  times  only,  but  even  at  one  and  the 
same  time. 

Aceording  to  this  criterion,  then,  the  sphere 
of  possible  jurisdiction  is  to  every  person  the 
same;  but  the  problem  is  to  determine  what 
persons  ought  to  be  considered  as  being  un- 
der the  dominion  of  one  sovereign,  and  what 
others  under  the  dominion  of  another ; — in 
other  words,  what  persons  ought  to  be  con- 
sidered as  the  subjects  of  one  sovereign,  and 
what  as  the  subjects  of  another. 

The  object  of  the  present  essay  is  to  de- 
termine, upon  the  principle  of  utility,  what 
persons  ought,  in  the  several  cases  that  may 
present  themselves,  to  be  considered  as  the 
subjects  of  the  law  of  the  political  state  in 
question,  as  subject  to  the  contrectative  or 
imperative  power  of  that  law. 

Proceeding  as  usual  upon  the  exhaustive 
plan,  I shall  examine  — 

1.  Over  what  persons  the  law  can  in  point 
of  possibility  exercise  dominion  ; what  per- 
sons in  point  of  possibility  may  be  the  sub- 
ject of  it ; what  persons  in  point  of  possibility 
it  may  treat  as  upon  the  footing  of  its  sub- 
jects with  effect ; over  what  persons  the  law 
has  possible  dominion  and  jurisdiction ; over 
what  persons  the  law  may  have  dominion  and 
jurisdiction  in  point  of  force. 

2.  Over  other  persons  than  these,  it  is 
plain  that  it  can  never  be  right  to  say,  the 
law  ought  upon  the  principle  of  utility  to  ex- 
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ercise  jurisdiction.  Why?  Because  it  is  idle 
to  say  of  the  lawgiver,  as  of  anybody  else, 
that  he  ought  to  do  that  which  by  the  sup- 
position is  impossible. 

The  next  inquiry  is,  then,  — the  persons  over 
whom  the  law  may  in  point  of  possibility  ex- 
ercise dominion  being  given,  over  what  sort  of 
persons  in  that  number  ought  the  law  in  point 
of  utility  to  exercise  dominion  ? what  persons 
of  that  number  ought  to  be  looked  upon  as 
subject  to  it  ? oyer  what  persons  of  that  num- 
ber it  has  jurisdiction  in  point  of  right? 
taking  general  utility  as  the  measure  of  riglit, 
as  usual,  where  positive  law  is  out  of  the 
question. 

3.  It  will  then  be  another,  and  that  a dis- 
tinct question,  over  what  sort  of  persons, 
and  in  what  cases,  the  law  in  any  given  state 
does  actually  exercise  dominion  ? and  over 
what  sort  of  persons,  and  in  what  cases,  the 
law  has  dominion  in  point  of  exercise? 

Dominion,  then,  may  be  distinguished  into 
— 1 . Dominion  potential,  or  in  point  of  force ; 
2.  Dominion  actual,  or  dominion  in  point  of 
exercise;  3.  Jurisdiction  rightful  or  rather 
approveable,  or  jurisdiction  in  point  of  moral 
right. 

The  nature  of  the  present  design  is  to  de- 
termine in  what  cases,  ifactual  dominion  were 
established,  it  would  be  rightful:  in  other 
words,  in  what  cases  it  is  the  moral  right, 
and  at  the  same  time  the  moral  duty, — in  what 
cases  the  moral  right,  without  being  the  mo- 
ral duty,  — of  the  given  sovereign,  as  towards 
other  sovereigns,  to  cause  jurisdiction  to  be 
exercised  over  persons  who  are  subject  to  his 
physical  power?  How  far,  and  in  what  points, 
sovereigns,  in  thejurisdiction  which  they  cause 
to  be  exercised  over  such  persons  as  are  with- 
in their  reach,  ought  to  yield  or  be  aiding  to 
each  other  ? 

An  individual  can  be  subject  to  a sovereign 
no  farther  than  the  physical  power  which  that 
sovereign  has  of  hurting  him,  or  his  afflictive 
power,  as  it  may  be  called,  extends.  The 
question  is,  the  cases  in  which  the  sovereign 
has  the  power  of  hurting  him  being  given,  in 
M'hich  of  them  ought  he,  upon  the  principle 
of  utility,  to  exercise  that  power  ? — in  which 
of  them  ought  other  sovereigns,  who  may 
think  their  power  concerned,  to  acquiesce  in 
his  exercising  such  power  ? 

In  every  state,  there  are  certain  persons 
who  are  in  all  events,  throughout  their  lives, 
and  in  all  places,  subject  to  the  sovereign  of 

that  state it  is  out  of  the  obedience  of 

these  that  the  essence  of  sovereignty  is  con- 
stituted : these  may  be  styled  the  standing  or 
ordinanj  subjects  of  the  sovereign  or  the  state; 
2nd  the  dominion  over  them  may  be  styled 
fi.xed  or  regular.  There  are  others  who  are 
subject  to  him  only  in  certain  events,  for  a 
Certain  time,  while  they  are  at  a certain  place: 
the  obedience  of  these  constitutes  oidy  an  ac- 


cidental appendage  to  his  sovereignty:  these 
may  be  termed  his  occasional  or  cstrciordi.. 

subjects,  or  subjects  pro  re  nat  i;  and  the 
dominion  he  has  over  them  may  be  stvled 
occasional.* 


His  afflictive  power  being  the  limit  of  his 
actual  as  wel]  as  of  his  rightful  dominion,  his 
standing  subjects  will  be  those  over  whom 
he  has  the  most  afflictive  power  — over  whom 
his  afflictive  power  is  the  strongest ; over 
his  occasional  subjects,  his  afflictive  power 
will  not  be  so  strong.  Now  the  points  in 
which  a man  can  be  hurt  are  all  of  tiiem 
comprised,  as  we  have  seen,  under  these  four, 
viz.  his  person,  his  reputation,  his  property, 
and  his  condition.  Of  these  four  points,  that 
in  respect  of  which  he  can  be  made  to  suffer 
most  is  his  person  : since  that  includes  not 
only  his  liberty,  but  his  life.  The  highest 
jurisdiction  therefore,  is  that  of  which  the 
subject  is  a man’s  person.  According  to  this 
criterion,  then,  the  standing  subjects  of  a so- 
vereign should  be  those  individuals  whose 
persons  are  in  his  power. 

This  criterion  would  be  a perfectly  clear 
and  eligible  one,  were  the  case  such,  that  in 
the  ordinary  tenor  of  human  affairs,  flie  per- 
sons of  the  same  individuals  were  constantly 
under  tlie  physical  power,  or,  as  we  say, 
within  the  reach  of  the  same  sovereign.  But 
this  is  not  the  case.  The  different  interests 
and  concerns  of  the  subject,  the  interest  even 
of  the  sovereign  himself,  requires  the  subject 
to  transport  himself  necessarily  to  various 
places,  where,  according  to  the  above  crite- 
rion, he  would  respectively  become  the  sub- 
ject of  so  many  sovereigns.  But  the  qiiestion 
is,  to  what  sovereign  a given  individual  is 
subject,  in  a sense  in  which  he  is  not  subject 
to  any  other  ? This  question,  it  is  plain,  can 
never  he  determined  l)y  a criterion  wdiich  de- 
termines him  to  be  the  subject  of  one  sove- 
reign, in  the  same  sense  in  w'bich  he  may  be 
subject  to  any  number  of  other  sovereigns. 
According  to  tb.is  criterion,  a sovereign  might 
have  millions  of  subjects  one  day,  and  none 


;t  all  the  next. 

Some  circumstance,  therefore,  more  con- 
tant  and  less  precarious,  must  bo  found  to 
;round  a claim  of  standing  dominion  upon, 
ban  that  of  the  present  facility  of  exercising 
,n  afflictive  power  over  the  person  of  the 
opposed  subject : a facility  which,  in  truth, 
3 no  more  tlian  might  be  possessed  not  only 
ly  an  established  sovereign,  but  by  any,  the 
fiost  insignificant  oppressor.  Any  man  in-av, 
t times,  have  the  power  of  hurting  any  other 
nan.  The  circumstance  of  territorial  domi- 

ion dominion  over  land  — possesses  the 

roperties  desired.  It  can  seldom  happen  that 
wo  sovereigns  can,  each  of  them,  \vntb_eqiial 

“^o'untry  allegiance,  sove^^mty  and  subjec. 
ion,  may  therefore  be  eitlicr  fixed  and  regula  , 
r occasional. 
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fiu.-ility,  the  other  heiiif?  uiiwilliiii!^,  traverse 
the  same  tract  of  land.  Tliat  sovereif,oi  then 
who  has  the  physical  power  of  oeeiipying  and 
traversing  a given  tract  of  land,  insomuch 
that  he  can  effectually  and  safely  traverse  it  in 
any  direction  at  pleasure,  — at  the  same  time, 
that  against  his  will  another  sovereign  cannot 
traverse  the  same  land  with  equal  facility  and 

effect, can  be  more  certain  of  coming  at  the 

individual  in  question,  than  such  other  sove- 
reign can  be,  and  therefore  may  be  pronounced 
to  have  the  afflictive  power  over  all  such  per- 
sons as  are  to  be  found  upon  that  land  — and 
that  a higher  afflictive  power  than  any  other 
sovereign  can  have.  And  hence,  the  maxim 
dominion  over  person  depends  upon  dominion 
over  land. 

But  even  this  indicium,  this  mark,  is  not  a 
ground  of  sufficient  permanence  whereon  to 
found  the  deliintion  of  standing  sovereignty  : 
for  the  same  individual  who  is  one  day  on 
land,  which  is  under  the  dominion  of  a given 
sovereign,  may  another  day  be  on  land  which 
is  not  under  his  dominion  : from  this  circum- 
stance, therefore,  no  permanent  relation  can 
be  derived.  But,  that  the  relation  should 
he  a permanent  one,  is  requisite  on  various 
grounds,  upon  the  principle  of  utility  — that 
each  subject  may  know  what  sovereign  to  re- 
sort to,  principally  for  protection,  — that  each 
sovereign  may  know  what  subjects  to  depend 
upon  for  obedience,  — and  that  each  sovereign 
may  know  when  to  insist,  and  when  to  yield 
in  any  contest  which  he  might  have  with  any 
other  sovereign,  who  might  lay  a claim  to  the 
obedience  of  the  same  subjects. 

The  circumstance,  then,  which  is  taken  for 
the  indicium  of  sovereignty  on  the  one  part, 
and  subjection  on  the  other,  should  be  not  a 
situation,  which  at  any  time  may  change,  but 
an  event:  this  event  should  be  one  which 
must  have  happened  once  — which  cannot 
have  happened  more  than  once — and  which, 
having  happened  once,  cannot  be  in  the  con- 
dition of  one  which  has  not  happened  ; in 
short,  an  event  which  is  past,  necessary,  and 
unicurrent.  Such  an  event  is  that  found  in 
the  event  of  a man’s  birth  — which  must  have 
liappened  for  the  man  to  exist  — which  can- 
not happen  a second  time,  and  which,  being 
over,  cannot  but  have  happened — which  must 
have  happened  in  some  district  of  the  earth  ; 
so  that  at  that  period  the  man  must  have 
been  within  the  physical  power  of  the  so- 
vereign within  whose  territory  he  was  born. 

Yet  still  it  is  not  birth  that  is  the  imme- 
diate ground  of  jurisdiction  ; the  immediate 
ground  is  presence — presence  with  reference 
to  the  locus  of  the  territorial  dominion  : if 
birth  be  the  ground  of  dominion,  it  is  only  in 
virtue  of  the  presumption  which  it  affords  of 
the  other  circumstance.  In  every  state,  al- 
most, there  are  some  who  emigrate  from  the 
dominion  within  which  they  were  horn.  But 
in  every  state  almost,  it  is  otherwise  with 
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by  far  the  greater  number.  In  civilized  na- 
tions the  greater  part  of  mankind  are  gkba: 
ascriptitii,  tixtures  to  the  soil  on  which  they 
are  born.  With  nations  of  hunters  and 
shepherds  — with  tribes  of  American  savages, 
and  hordes  of  Tartars  or  Arabians,  it  is  other- 
wise. But  with  these  we  have  no  business 
here. 

Thus  it  is  that  dominion  over  the  soil  con- 
fers dominion  de  facto  over  the  greater  part 
of  the  natives,  its  inhabitants  ; in  such  man- 
ner, that  such  inhabitants  are  treated  as  owing 
a permanent  allegiance  to  the  sovereign  of  that 
soil : and,  in  general,  there  seems  no  reason 
why  it  should  not  be  deemed  to  do  so,  even 
de  jure,  judging  upon  the  principle  of  utility. 
On  the  one  hand,  the  sovereign,  on  his  part, 
naturally  expects  to  possess  the  obedience  of 
persons  who  stand  in  this  sort  of  relation  to 
him  : possessing  it  at  first,  he  naturally  ex- 
pects to  possess  it — he  is  accustomed  to  reckon 
upon  it : were  he  to  cease  to  possess  it,  it 
might  be  a disappointment  to  him  : any  other 
sovereign  having  even  begun  to  possess  the  al- 
legiance of  the  same  subject,  has  not  the  same 
cause  for  expecting  to  possess  it;  not  enter- 
taining any  such  exjicctation,  the  not  possess- 
ing  it  is  no  disappointment : for  subjects,  in 
as  far  as  their  obedience  is  a matter  of  pri- 
vate benefit  to  the  sovereign,  may,  without 
any  real  impropriety  (absit  verbo  invidiaf)  be 
considered  as  subjects  of  his  property.  They 
may  be  considered  as  his  property,  just  as 
any  individual  who  owes  another  a service  of 
any  kind,  may,  pro  lanto,  be  considered  as  his 
property.  We  speak  of  the  service  as  being  his 
property  (such  is  the  turn  of  the  language,) 
that  is,  as  being  the  object  of  Ins  property  ; 
but  a service  being  but  a fictitious  entity,  can 
be  but  a fictitious  object  of  property,  — the 
real,  and  only  real  object,  is  the  person  from 
wlioin  the  service  is  due. 

On  the  other  hand,  let  us  consider  the 
state  of  mind  and  expectations  of  tlie  sub- 
ject. The  subject  having  been  accustomed 
from  his  birth  to  look  upon  the  sovereign  as 
his  sovereign,  continues  all  along  to  look 
upon  him  in  the  same  light:  to  be  obedient 
to  him  is  as  natural  as  to  be  obedient  to  his 
own  father.  He  lives,  and  has  all  along  been 
accustomed  to  live  under  his  laws.  He  has 
some  intimation  (I  wish  the  universal  ne- 
gligence of  sovereigns,  in  the  matter  of  pro- 
mulgation, would  permit  me  to  say  anything 
more  tiian  a very  inaccurate  and  general  in- 
timation,) some  intimation  he  has,  hon’ever, 
of  the  nature  of  them.  When  occasion  hap- 
pens, he  is  accustomed  to  obey  them.  He 
finds  it  no  hardship  to  obey  them,  none  at 
least  in  comparison  with  what  it  would  he 
were  they  altogether  new  to  him  ; whereas, 
those  of  another  sovereign,  were  they  in 
themselves  more  easy,  might,  merely  on  ac- 
count of  their  novelty,  appear,  and  therefore 
be,  harder  upon  the  whole. 
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Thus  iviuchas  to  the  more  usual  case  where 
a man  continues  to  inhabit,  as  his  parents  did 
before  him,  the  country  in  which  he  was  horn. 
But  what  if  his  parents,  being  inhabitants  of 
another  country,  were  sojourners  only,  or 
mere  travellers  in  the  country  in  whicli  he 
was  born,  and  he,  immediately  after  his  birth, 
carried  out  of  it  never  to  see  it  again  ? The 
manners  and  customs,  the  religion,  the  way 
of  thinking,  the  laws,  of  the  one  country  op- 
posite to  those  of  the  other  ? The  sovereign 
of  the  one,  at  war  with  the  sovereign  of  the 
other  ? If  regard  be  paid  to  hirlh,  something 
surely  is  due  to  lineacje  : an  Englishwoman, 
travelling  with  her  husband  from  Italy  through 

France,  is  delivered  of  a son  in  France  : 

shall  the  son,  when  he  grows  up,  be  punished 
as  a traitor,  if  taken  in  battle  when  fighting 
against  the  king  of  France  ? or,  on  the  other 
hand,  supposing  it  to  be  right  and  politic  for 
the  king  of  France  to  refuse  to  strangers  born 
out  of  his  dominion  aiiy  of  the  rights  enjoyed 
by  his  native  subjects,  would  it  be  right  that 
this  man,  who  has  never  looked  upon  the 
French  as  his  countrymen,  nor  the  king  of 
France  as  his  sovereign,  should  partake  of 
privileges  which  are  denied  to  the  subjects 
of  the  most  favoured  foreign  nation  ? Shall 
the  offspring  of  Ejiglish  protestants,  born  at 
Cadiz,  be  reclaimed  as  a fugitive  from  the 
inquisition  ? or  the  offspring  of  Spanish  catho- 
lics, born  in  London,  undergo  the  severity  of 
the  English  laws,  for  being  reconciled  to  the 
Church  of  Rome  ? Shall  the  Mahometan, 
horn  at  Gibraltar,  be  punished  for  polygamy 
or  wine  drinking  ? 

Nor  would  it,  it  should  seem,  be  an  ade- 
quate remedy  to  these  inconveniences  to  take 
the  birth-place  of  the *[inrents,  or,  in  case  of 
their  birth-places  being  different,  that  of  the 
father,  for  example,  as  the  imiiriinn,  to  de- 
termine the  allegiance  of  the  child  : the  cir- 
cumstances of  their  birth  might  have  been 
accompanied  by  a similar  irregularity.  During 
a man’s  education,  his  parents  may  have  lived 
halt  their  time  in  one  country,  halt  in  another; 
what  external  mark  can  there  be  to  deter- 
mine to  which  of  the  two  countries,  it  to 
either,  his  affections  are  attached  ? 

The  best  way,  therefore,  seems  to  be,  to 
refer  the  solution  of  the  question  to  those 
alone  who  are  in  a condition  to  give  it ; and 
to  refer  the  option  of  his  country,  in  the  first 
instance,  to  the  [larents  or  guardian  provision- 
ally, while  the  child  is  incapable  of  judging 
for  himself;  afterwards  to  himself,  as  soon 
as  he  is  judged  capable;  so  that  when  he  conies 
to  a certain  age  he  shall  take  his  choice. 

A man  may,  therefore,  be  a member  of  a 
community  either  permanently  or  occasion- 

*A  man  may  be  permanently  a memher  of  a 

* T!ie  t’oliowme '.cmciu'es  av  ‘ tah'-n  t'.oiii  l?cn- 
th.uii  s jMuiici'c,  — /-(/. 


community:  — 1.  By  lineage,  as  the  paternal 
grandson  of  an  Englishman  is  an  Englishman 
wherever  born  ; 2.  By  birth  ; 3 By  natura- 
lization. 

A man  may  be  occasionally  the  memher  of 
a community; — 1.  By  fi.xed  residence;  2 13v 
travelling^  ^ ^ 

Jurisdiction  may  be  distinguished  into 

1.  Potential;  2.  Rightful;  3.' Actual. 

The  first  principle  with  regard  to  its  exer- 
cise, is  regard  for  the  interest  of  one's  own 
state. 


This  must  however  be  controulcd  in  point 
of  volition  and  act,  by  the  consideration  of 
w’hat  will  be  endured  by  other  states. 

The  next  consideration  is,  in  what  eases 
jurisdiction  may  be  assumed  for  the  sake  of 
foreign  states. 

Over  the  natives  of  a foreign  state,  juris- 
diction may  be  exercised:  __  1.  For  its  own 
sake;  2.  For  the  sake  of  the  native’s  st:ite; 
3.  For  the  sake  of  some  other  state;  4.  Fur 
the  sake  of  mankind  at  large. 

For  the  same  reasons,  it  may  be  exm-cised 
over  its  own  subjects  for  offences  committed 
in  foreign  states. 

For  its  own  sake  it  ought  to  punish  all  in- 
jurious offences  committed  for  lucre,  aliliougli 
committed  abroad  by  foreigners. 

The  following  considerations  may  restrain 
the  state  proposed  from  punishing  olfenc.s 
committed  out  of  its  dominions:  — 

1.  The  difficulty  of  getting  evidence,  since 
foreigners  cannot  bo  compelled  to  appear. 

Supposing  the  dilliculty  of  procuring  evi- 
dence to  be  got  over,  there  is  another  diffi- 
culty,— the  insuring  the  veracity  of  the 
evidence.  If  [lerjury  should  be  detected,  and 
even  proofs  obtained  after  the  foreigner  is 
gone  back  to  his  own  country,  he  could  not 
bo  punished. 

This  difficulty  might  be  overcome  by  a com- 
mission to  examine  foreign  witnesses  abroad, 
touching  any  particular  fact,  application  being 
made  to  the  sovereign  abroad  for  his  sanction 
to  corroborate  the  powers  of  the  commis- 
sioners; or  the  commission  might  be  given 
to  his  own  subjects  to  execute,  — it  being 
left  to  the  judgment  of  the  judges  in  each 
case,  whether  the  evidence  alleged  be  tlie 
whole,  or  if  not  the  whole,  whether  sufficient 
evidence. 

yuch  a concurrence  and  communication  is  i.o 
more  visionary  and  impracticable  in  all  cases. 


than  in  admiralty  causes  concerning  captures. 
2.  The  fear  of  giving  umbrage  to  foreign 

pow'crs.  , 

The  former  consideration  ap|dies  equally 
to  offences  committed  by  citizens  as  by  In- 
reiguers.  The  latter  scarcely  at  all  to  (dienee>, 
committed  hv  citizens,  or  at  hast  not  so 
strongly,  as  'to  offences  comuutlei  In  fo- 
reigners — eii  izens  oft  be  .^uale  Iw  winch  U is 


feared  umbi 


age  mav  be  taken. 
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TIic  followiiif,'  considerations  may  impel 
flic  State  proposi'd,  to  punish  olTenees  com- 
mitted out  of  its  dominion:  — 

1.  Regard  for  the  interest  of  the  citizens. 

2.  Regard  for  the  interests  of  foreigners, — 
viz.  the  foreign  state  or  individual  injured  by 
tlie  olfeuce. 

ESSAY  III. 

OF  \V.\R,  CONSIDERED  IN  RESPECT  OF  ITS 
CAUSES  AND  CONSEQUENCES. 

War  is  mischief  upon  the  largest  scale.  It 
might  seem  at  first  sight,  that  to  inquire  into 
the  causes  of  war  would  be  the  same  thing 
as  to  impure  into  the  causes  of  criminality, 
and  that  in  the  one  case  as  in  the  other,  the 
source  of  it  is  to  be  looked  for  in  the  nature 
of  man, — in  the  self-regarding,  the  dissocial, 
and  now  and  then,  in  some  measure,  in  the 
social  affections.  A nearer  view,  however, 
will  show  in  several  points  considerable  dif- 
ference, — these  differences  turn  on  the  mag- 
nitude of  the  scale.  The  same  motives  will 
certainly  be  found  operating  in  the  one  case 
as  in  the  other;  but  in  tracing  the  process 
from  the  original  cause  to  the  ultimate  effect, 
a variety  of  intermediate  considerations  will 
{iresent  themselves  in  the  instance  of  war, 
which  have  no  place  in  the  quarrels  of  indi- 
viduals. 

Incentives  to  war  will  be  found  in  the  war- 
admiring  turn  of  histories,  particularly  ancient 
histories,  in  the  prejudices  of  men,  the  no- 
tion of  natural  rivalry  and  repugnancy  of 
interests,  confusion  between  vicuvi  and  t.uum 
. — between  private  ownership  and  public  so- 
vereignty, and  the  notion  of  punishment, 
which,  in  case  of  war,  can  never  be  other  than 
vicarious. 

In  ancient  times  there  was  one  system  of 
inducements,  under  the  feudal  system  another, 
and  in  modern  times  another. 

The  following  may  be  enumerated  among 
the  inducements  to  war  : — Apprehension  of 
injustice  — hope  of  plunder  of  moveables  by 
individuals — hope  of  gain  by  raising  contri- 
butions — hope  of  gain  by  sale  or  ransom  of 
captives  — national  pride  or  glory  — monar- 
chical pride  — national  antipathy  — increase 
of  patronage — hope  of  preferment. 

States  have  no  persons  distinct  from  the 
persons  of  individuals;  but  they  have  pro- 
perty, which  is  the  property  of  the  state,  and 
not  of  individuals. 

When  an  individual  has  a dispute  about 
property  with  an  individual,  or  has  sustained 
what  he  looks  upon  as  an  injury  in  respect  of 
his  property  from  an  individual,  he  applies  for 
redress  to  their  common  superior,  the  judicial 
power  of  the  state.  When  a state  has  sus- 
tained what  it  looks  upon  as  an  injury,  in  re- 
spect of  property,  from  another  state — there 
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being  no  common  superior  ready  clioscii  for 
them — it  musteitber  submit  to  the  injury,  or 
get  the  otlier  state  to  join  in  the  appointment 
of  a common  judge,  or  go  to  war. 

Every  state  regards  itself  as  bound  to  afford 
to  its  own  subjects  protection,  so  far  as  it  is, 
in  its  power,  against  all  injuries  they  may  sus- 
tain either  from  the  subjects  or  the  govern- 
ment of  any  other  state.  The  utility  of  the 
disposition  to  afford  such  protection  is  evi- 
dent, and  the  existence  of  such  disposition 
no  less  so.  Accordingly,  if  any  individual 
subject  of  the  state  A,  receive  from  a subject 
of  the  state  B,  an  injury  for  which  the  state 
B forbears,  after  due  proof  and  demand,  to 
afford  or  procure  adequate  satisfaction,  it  is 
to  the  purpose  of  responsibility,  the  same 
thing  as  if  the  state  B itself,  in  the  persons 
of  the  members  of  its  government,  had  done 
the  injury. 

The  following  maybe  set  down  as  the  prin- 
cipal causes  or  occasions  of  war,  with  some 
of  the  me<ans  of  prevention  ; — 

I.  Offences  real  or  pretended  of  the  citi- 
zens of  one  state,  towards  the  citizens  of  an- 
other  state,  caused  liy  the  interests  of  the 
citizens  — 

1.  Injuries  in  general.  Means  nf  prevrii- 
tion  : — Liquidation  of  tlie  pretensions  of  the 
subjects  of  every  sovereign,  with  regard  to 
the  subjects  of  every  other  sovereign. 

2.  Occasional  injuries  from  rivalry  in  com- 
merce: interception  of  tlie  rights  of  property. 
Means  nf  preecntion  : — General  liberty  of 
commerec. 

11.  Olfences,  real  or  pretended,  of  tim 
citizens  of  one  state  towards  tlie  citizens  of 
another  state,  caused  by  the  inter'’  .ts  or  pre- 
tensions of  sovereigns  ! — 

1.  Disputes  respecting  the  right  of  succes- 
sion. Means  of  prevention : — Liquidation  of 
titles  : perfecting  the  style  of  the  laws. 

2.  Disputes  respecting  boundaries,  wliclber 
physical  or  ideal.  Means  of  prevention  : — Li- 
quidation of  titles  : amicable  demarcations 
positively  made  : perfecting  of  the  stylo  of 
the  laws  : regulation. 

3.  Disputes  arising  from  violations  of  ter  • 
ritory. 

4.  Enterprizes  of  conquest.  Means  of  pre- 
vention : — Confederations  of  defence  : al- 
liances defensive  : general  guarantees. 

5.  Attempts  at  monopoly  in  commerce : 
Insolence  of  the  strong  towards  the  weak  : 
tyranny  of  one  nation  towards  another. 
Means  of  prevention  : — Confederations  de- 
fensive : conventions  limiting  the  number  of 
troops  to  be  maintained. 

No  one  could  regard  treaties  implying  po., 
sitive  obligations  in  this  kind  as  chimerical ; 
yet,  if  these  are  not  so,  those  implying  nega- 
tive obligation  are  still  less  so.  There  may 
arise  difficulty  in  maintaining  an  army ; there 
can  arise  none  in  not  doing  so. 
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It  must  be  allowed  that  the  matter  would 
be  a delicate  one  : there  might  be  some  dif- 
ficulty in  persuading  one  lion  to  cut  his  claws; 
but  if  the  lion,  or  rather  the  enormous  con- 
dor which  holds  him  fast  by  the  head,  should 
agree  to  cut  his  talons  also,  there  would  be 
no  disgrace  in  the  stipulation  : the  advantage 
or  inconvenience  would  be  reciprocal. 

Let  the  cost  of  the  attempt  be  what  it 
would,  it  would  be  amply  repaid  by  success. 
What  tranquillity  for  all  sovereigns  ! — what 
relief  for  every  people  ! What  aspring  would 
not  the  commerce,  the  population,  the  wealth 
of  all  nations  take,  which  are  at  present  con- 
fined, when  set  free  from  the  fetters  in  which 
they  are  now  held  by  the  care  of  their  de- 
fence ! 

6.  Fear  of  conquests.  Means  of  prevention : 
— Defensive  confederations. 

7.  Disputes  respecting  new  discoveries  — 
respecting  the  limits  of  acquisitions  made  by 
one  state  at  the  expense  of  another,  on  the 
ground  of  peaceful  occupation.  Means  of 
prevention  : — Previous  agreement  on  the 
fcubiect  of  possible  discoveries. 

U.  Part  taken  in  intestine  troubles. 

The  refusal  of  a foreign  power  to  recognise 
the  right  of  a newly-formed  government,  has 
been  a frequent  cause  of  war ; but  no  interest 
being  at  stake  on  either  side,  nothing  so  much 
as  proposed  to  be  gained,  it  is  evident,  that 
on  both  sides,  whatever  mischief  is  produced, 
is  so  much  misery  created  in  waste. 

9.  Injurit.'s  caused  on  account  of  religion. 
The  ditfercnce  between  religion  and  no  reli- 
gion, however  grating,  is  not  nearly  so  irri- 
tating as  that  between  one  religion  and  an- 
other. Means  of  prevention  : — Progress  of 
toleration. 

10.  Interest  of  ministers.  Means  of  pre- 
vention;— Salaries  determinate,  butetfectivc. 

Wars  may  be  : — 

I.  Bona  fide  wars.  A remedy  against  these 
would  be  found  in  “TheTribunal  of  Peace.”  '* 

11.  Wars  of  passion.  The  remedy  against 
these,  — Reasoning,  showing  the  repugnancy 
betwixt  passion  on  the  one  hand,  and  justice 
as  well  as  interest  on  the  other. 

III.  Wars  of  ambition,  or  insolence,  or 
rapine.  The  remedies  against  these  are — 1. 
Reasoning,  showing  the  repugnancy  betw'ixt 
ambition  and  true  interest ; 2.  Remedies  of 
regulation,  in  the  event  of  a temporary  as- 
cendency on  the  part  of  reason. 

In  all  these  cases,  the  utility  with  regard 
to  the  state  which  looks  upon  itself  as  ag- 
grieved — the  reasonableness  in  a word,  of 
going  to  war  with  the  aggressor — depends 
partly  upon  his  relative  force,  partly  upon 
what  appears  to  have  been  the  state  of  his 
mind  with  relation  to  the  injury.  If  it  be 
evident  that  there  was  no  ynala  fides  on  his 
part,  it  can  never  be  for  the  advantage  of 
the  aggrieved  state  to  have  recourse  to  war, 

* See  Essay  IV'.  p.  546. 
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whether  it  be  stronger  or  weaker  than  the 

aggressor,  and  that  in  whatever  degree; in 

that  case,  be  the  injury  what  it  will,  it  may 
be  pronounced  impossible  that  the  value  of  it 
should  ever  amount  to  the  expense  of  war, 
be  it  ever  so  short,  and  carried  on  upon  ever 
so  frugal  a scale. 

In  case  of  mala  fides,  W'liether  even  then 
it  w'ould  be  worth  while  to  have  recourse  to 
war,  will  depend  upon  circumstances.  If  it 
appear  that  the  injury  in  question  is  but  a 
prelude  to  others,  and  that  it  proceeds  from 
a disposition  which  nothing  less  than  entire 
destruction  can  satisfy,  and  war  presents  any 
tolerable  chance  of  success,  how  small  soever, 
prudence  and  reason  may  join  with  passion 
in  prescribing  war  as  the  only  remedy  in  so 
desperate  a disease.  For,  though  in  case  of 
perseverance  on  the  part  of  the  assailant,  suc- 
cessful resistance  may  appear  impossible;  yet 
resistance,  such  as  can  be  opposed,  may,  by 
gaining  time,  give  room  for  some  unexpected 
incident  to  arise,  and  may  at  any  rate,  by  the 
inconvenience  it  occasions  to  the  assailant, 
contribute  in  time  or  loss,  to  weaken  the  mass 
of  inducements  which  prompt  him  to  similar 
enterprises.  Though  the  Spartans  at  Ther- 
mopylae perished  to  a man,  yet  the  defence 
of  Thermopylae  was  not  without  its  use. 

If,  on  the  other  hand,  the  aggression,  though 
too  flagrant  not  to  be  accompanied  with  wi«/a 
fides,  appear  to  have  for  its  origin  some  pas- 
sion or  caprice  which  has  tor  its  incentive 
some  limited  object,  and  promises  to  be  con- 
tented with  that  object,  — the  option  is  now, 
not  between  ruin  avenged  and  unavenged, 
but  between  the  loss  of  the  object,  whatever 
it  be,  and  the  miseries  of  a more  or  less  hope- 
less war. 

The  Dutch  displayed  prudence,  while  they 
yielded  to  the  suggestions  of  indignation,  in 
defending  themselves  against  the  force  of 
Spain.  The  same  people  displayed  their  pru  • 
dence  in  yielding  to  Britain  the  frivolous 
honours  of  the  flag,  at  the  end  of  tlie  war  of 
1652  ; they  would  have  displayed  still  more, 
if  they  had  made  the  same  concession  at  the 
beginning  of  it. 

Lastly,  if  the  aggression,  how  unjust  soever 
it  may  appear,  wiien  viewed  in  the  point  of 
view  in  which  it  is  contemplated  by  the  state 
which  is  the  object  of  it,  does  not  appear  ac- 
companied with  mala  fides  on  the  part  of  the 
aggressor,  nothing  can  be  more  incontestable 
than  the  prudence  of  submitting  to  it,  rather 
than  encountering  the  calamities  of  war.  The 
sacrifice  is  seen  at  once  in  its  utmost  extent, 
and  it  must  be  singular  indeed,  if  the  amount 
of  it  can  approach  to  that  of  the  expense  of 
a single  campaign. 

When  war  has  broken  out,  a palliative  for  its 
evils  might  perhaps  be  found  in  the  appoint- 
ment of  war-residents,  to  provide  for  prisoners 
and  to  prevent  violations  of  the  laws  of  war 

Will  it  be  said,  that  in  quality  of  a spy  such 
M m 
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residents  would  l)e  to  bo  feared  ? An  enemy 
known  to  bo  such,  could  scarcely  bo  fi  spy. 
All  the  proceedings  of  such  residents  should 
be  o])cn,  and  all  his  letters  subjected  to  in- 
spection. 

At  present,  forcigr.ers  are  scarcely  exclud- 
ed from  an  enemy’s  country  — scarcely  even 
military  men  or  ministers ; and  so  soon  as  it 
IS  wished  to  employ  a spy,  could  not  a native 
be  found  ? 

A resident  of  Ibis  character  could  always 
be  employed  as  a channel  of  communication, 
if  an  accommodation  were  desired. 


ESSAY  IV. 

A PLAN  FOR  AN  UNIVERSAL  AND  PERPETUAL 
PEACE. 

The  objee^t  of  the  present  Essay  is  to  submit 
to  the  world  a plan  for  an  universal  and  per- 
petual peace.  The  globe  is  tlie  field  of  domi- 
nion to  which  the  author  aspires,  — the  press 
the  engine,  and  the  only  one  he  employs,  — 
the  cabinet  of  mankind  the  theatre  of  his  in- 
trigue. 

The  happiest  of  mankind  are  sufferers  by 
war ; and  the  wisest,  nay,  even  the  least  wise, 
are  wise  enough  to  ascribe  the  chief  of  their 
sufferings  to  that  cause. 

The  following  plan  has  for  its  basis  two 
fundamental  propositions  : — l.The  reduction 
and  fixation  of  the  force  of  the  several  na- 
tions that  compose  the  European  system  ; 
2.  The  emancipation  of  the  distant  depen- 
dencies of  each  state.*  Each  of  these  propo- 
sitions has  its  distinct  advantages;  but  neither 
of  them,  it  will  appear,  would  completely  an- 
swer the  purpose  without  the  other. 

As  to  the  utility  of  such  an  universal  and 
lasting  peace,  supposing  a plan  for  that  pur- 
pose practicable,  and  likely  to  be  adopted, 
there  can  be  but  one  voice.  The  objection, 
and  the  only  objection  to  it,  is  the  apparent 
impracticability  of  it ; — that  it  is  not  only 
hopeless,  but  that  to  such  a degree  that  any 
proposal  to  that  effect  deserves  the  name  of 
visionary  and  ridiculous.  This  objection  I 
shall  endeavour  in  the  first  place  to  remove  ; 
for  the  removal  of  this  prejudice  may  be  ne- 
cessary to  procure  for  the  plan  a hearing. 

What  can  be  better  suited  to  the  preparing 
of  men’s  minds  for  the  reception  of  such  a 
proposal  than  the  proposal  itself? 

Let  it  not  be  objected  that  the  age  is  not 
ripe  for  such  a proposal : the  more  it  wants 
of  being  ripe,  the  sooner  we  should  begin  to 
do  what  can  be  done  to  ripen  it ; the  more 

• Two  original  writers  have  gone  before  me  in 
this  line.  Dean  Tucker  and  Dr.  Anderson.  The 
object  of  the  first  was  to  persuade  the  world  of 
the  inutility  of  war,  but  more  particularly  of  the 
war  then  raging  when  he  wrote ; the  object  of  the 
tecond  to  show  the  inutility  of  the  colonies. 
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we  should  do  to  ripen  i(.  A proposal  of  tliis 
sort,  is  one  of  those  things  that  can  iievei 
come  too  early  nor  too  late. 

Who  that  bears  the  name  of  Christian  ca* 
refuse  the  assistance  of  his  prayers  ? What 
pulpit  can  forbear  to  second  me  with  its  elo- 
quence,— Catholics  and  Protestants,  Churcl:- 
of-England-men  and  Dissenters,  may  all  agrcvS 
in  this,  if  in  nothing  else.  I call  upon  them 
all  to  aid  me  with  their  countenance  and  their 
support. 

Tlic  ensuing  sheets  are  dedicated  to  the 
common  well'are  of  all  civilized  nations;  but 
more  particularly  of  Great  Britainand  France. 

The  end  in  view  is  to  recommend  three 
grand  objects,  — simplicity  of  government, 
national  frugality,  and  peace. 

Rertection  has  satisfied  me  of  the  truth  of 
the  following  propositions  ; — 

I.  That  it  is  not  the  intere.st  of  Great  Bri- 
tain to  have  any  foreign  dependencies  what- 
soever. 

II.  That  it  is  not  the  interest  of  Great  Bri- 
tain to  have  any  treaty  of  alliance,  offensive 
or  defensive,  with  any  other  power  what- 
ever. 

III.  That  it  is  not  the  interest  of  Great  Bri- 
tain to  have  any  treaty  with  any  power  what- 
soever, for  the  purpose  of  possessing  any 
advantage  whatsoever  in  point  of  trade,  to 
the  exclusion  of  any  other  nation  whatso- 
ever. 

IV. TIuit  it  is  not  the  interest  of  Great  Bri- 
tain to  keep  up  any  naval  force  beyond  what 
may  be  sufficient  to  defend  its  commerce 
against  pirates. 

V.  That  it  is  not  the  interest  of  Great  Bri- 
tain to  keep  on  foot  any  regulations  whatso- 
ever of  distant  preparation  for  the  augmenta- 
tion or  maintenance  of  its  naval  force  ; such 
as  the  Navigation  Act,  bounties  on  the  Green- 
land trade,  and  other  trades  regarded  as  nur- 
series for  seamen. 

VI.  VII.  VIII.  IX.  & X.  That  all  these  se- 
veral  propositions  are  also  true  of  France. 

As  far  as  Great  Britain  is  concerned,  I 
rest  the  proof  of  these  several  propositions 
principally  upon  two  very  simple  principles. 

I.  That  the  increase  of  growing  wealth  in 
every  nation  in  a given  period,  is  necessarily 
limited  by  the  quantity  of  capital  it  possesses 
at  that  period. 

II.  That  Great  Britain,  with  or  without  Ire- 
land, and  without  any  other  dependency,  can 
have  no  reasonable  ground  to  apprehend  in- 
jury from  any  one  nation  upon  earth. 

Turning  to  France,  I substitute  to  the  last 
of  the  two  just-mentioned  propositions  the 
following : — 

III.  That  France,  standing  singly,  has  at 
present  nothing  to  fear  from  any  other  nation 
than  Great  Britain  : nor,  if  standing  clear  of 
her  foreign  dependencies,  would  she  have  any 
thing  to  fear  from  Great  Britain. 
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XI.  That  supposing  Great  Britain  and 
France  thoroughly  agreed,  the  principal  dif- 
ficulties would  be  removed  to  the  establish- 
ment of  a plan  of  general  and  permanent 
pacification  for  all  Europe. 

XII.  That  for  the  maintenance  of  such  a 
pacification,  general  and  perpetual  treaties 
might  be  formed,  limiting  the  number  of 
troops  to  be  maintained. 

XI II.  That  the  maintenance  of  such  a 
pacification  might  be  considerably  facilitated, 
by  the  establishment  of  a common  court  of 
inidicature  for  the  decision  of  differences 
Detween  the  several  nations,  although  such 
court  were  not  to  be  armed  with  any  coer- 
<ive  powers. 

XIV.  That  secresy  in  the  operations  of 
the  foreign  department  ought  not  to  be  en- 
dured in  England;  being  altogether  useless, 
and  equally  repugnant  to  the  interests  of  li- 
berty and  to  those  of  peace. 

Proposition  I That  it  is  not  the  interest 

of  Great  Britain  to  have  any  foreign  depen- 
dencies whatsoever. 

The  truth  of  this  proposition  will  appear 
if  we  consider,  1st,  That  distant  dependencies 
increase  the  chances  of  war,  — 

1.  By  increasing  the  number  of  possible 
subjects  of  dispute. 

2.  By  the  natural  obscurity  of  title  in  case 
of  new  settlements  or  discoveries. 

3.  By  the  particular  obscurity  of  the  evi- 
dence resulting  from  the  distance. 

4.  By  men’s  caring  less  about  wars  when 
the  scene  is  remote,  than  when  it  is  neai  cr 
nome. 

2</,  That  colonies  are  seldom,  if  ever, 
sources  of  profit  to  the  mother  country. 

Profitable  industry  has  five  branches  : — 
1.  Production  of  new  materials,  including 
agricultures,  mining,  and  fisheries ; 2.  Manu- 
factures ; 3.  Home  trade  ; 4.  Foreign  trade  ; 

5.  Carrying  trade.  The  quantity  of  profitable 
industry  that  can  be  carried  on  in  a country 
being  limited  by  that  of  the  capital  which  the 
country  can  command,  it  follows  that  no  part 
of  that  quantity  can  be  bestowed  upon  any 
one  Irranch,  but  it  must  be  withdrawn  from, 
or  withholden  from,  all  the  others.  No  en- 
couragement, therefore,  can  be  given  to  any 
one,  but  it  must  be  a proportionable  discour- 
agement to  all  the  others.  Nothing  can  be  | 
done  by  government  to  induce  a man  to  begin 
or  continue  to  employ  his  ca[)ital  in  any  one 
of  those  branches,  but  it  must  induce  him 
in  the  same  degree  to  withdraw  or  withhold 
that  capital  from  all  the  rest.  Of  these  five 
branches,  no  one  is  to  such  a degree  more 
beneficial  to  the  public  than  the  rest,  as  that 
it  should  be  worth  its  while  to  call  forth  the 
powers  of  law  to  give  it  an  advantage.  But 
if  there  were  any,  it  would  unquestionably 
be  the  improvement  and  cultivation  of  land. 
Every  fictitious  encouragement  to  any  one  of 


these  rival  branches  being  a proportionable 
discouragement  to  agriculture.  Every  en- 
couragement to  any  of  those  branches  of  ma- 
nufacture which  produce  articles  that  are  at 
present  sold  to  the  colonics,  is  a proportion- 
able  discouragement  to  agriculture. 

When  colonies  are  to  be  made  out  to  be 
beneficial  to  the  mother  country,  and  the 
quantum  of  the  benefit  is  to  be  estimated, 
the  mode  in  which  the  estimate  is  made  is 
curious  enough.  An  account  is  taken  of  what 
they  export,  which  is  almost  the  whole  of 
their  produce.  All  this,  it  is  said,  while  you 
have  the  colonies,  is  yours ; this  is  exactly 
what  you  lose  if  you  lose  your  colonics.  How 
much  of  all  this  is  really  yours  ? Not  one 
single  halfpenny.  Wlien  they  let  you  take  it 
from  them,  do  they  give  it  you  for  nothing? 
Not  they  indeed ; they  make  you  pay  for  it 
just  as  anybody  else  would  do.  Flow  much? 
Just  so  much  as  you  would  pay  them  if  they 
belonged  to  themselves  or  to  anybody  else. 

For  maintaining  colonies  there  arc  several 
avowed  reasons,  besides  others  which  ase  not 
avowed:  of  the  avowed  reasons,  by  far  the 
principal  one  is,  the  benefit  of  trade.  If  your 
colonies  were  not  subject  to  you,  tliey  would 
not  trade  with  you  ; they  would  not  buy  any 
of  your  goods,  or  let  you  buy  any  of  theirs  ; 
at  least,  you  could  not  be  sure  of  their  doing 
so : if  they  were  subject  to  anybody  else  they 
would  not  do  so ; for  the  colonies  of  other  na- 
tions are,  you  sec,  not  sulTcred  to  trade  with 
you.  Give  up  your  colonies,  you  give  up  so 
much  of  your  trade  as  is  carried  on  with  your 
colonies.  No;  we  do  not  give  up  any  such 
thing,  — we  do  not  give  up  anything  whatso- 
ever. Trade  with  colonies  cannot,  any  more 
than  with  anywhere  else,  be  carried  on  with- 
out capital:  ju.st  so  much  of  our  capital  as 
is  employed  in  our  trade  with  the  colonics  — 
just  so  much  of  it  is  not  employed  elsewhere 
— just  so  much  is  cither  kept  or  taken  from 
other  trades. 

Suppose,  then,  any  branch  of  trade  or  ma- 
nufacture to  decline — even  suppose  it  lost 
altogether — is  this  any  permanent  loss  to  the 
nation  ? Not  the  smallest.  We  know  the 
worst  that  can  happen  from  any  such  loss ; 
the  capital  that  would  othcrwi.'c  have  been 
employed  in  the  lost  branch  will  be  employed 
in  agriculture.  The  los.s  of  the  colonies,  if 
the  loss  of  the  colony  trade  were  the  cense- 
quence  of  the  loss  of  (he  colonies,  would  at 
the  worst  be  so  much  gain  to  agriculture. 

Other  reasons  against  distant  dotninion 
may  be  found  in  a consideration  of  the  good 
of  the  government.  Distant  mischiefs  nuikc 
little  impression  on  those  on  whom  the  reme- 
dying of  them  depends.  A single  nuirrler  com- 
mitted in  London  makes  more  impression  than 
if  thousands  of  murders  and  other  cruelties 
were  committed  in  the  East  Indies.  The  situ- 
ation of  Hastings,  oidy  because  be  was  pre- 
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scut,  excited  compassion  in  tliosc  who  heard 
the  detail  of  tlie  cruelties  coniinitted  by  him 
witli  indilTercnce. 

The  conminnication  of  grievances  cannot 
be  too  quick  from  lliose  who  feel  them  to 
tliosc  who  have  the  power  to  relieve  them. 
The  reason  which  in  the  old  writs  the  king 
is  made  to  assign  for  his  interfering  to  afford 
relief,  is  the  real  cause  which  originally  gave 
birth  to  that  interference, — it  is  one  ot  those 
/ew  trutlis  which  have  contrived  to  make 
their  way  through  the  thick  cloud  ot  lies 
and  nonsense  tliey  contain.  “ See  what  it  is 
that  these  people  want,”  says  the  sovereign 
to  tiie  ministers  of  justice,  “ that  I may  not 
any  more  be  troubled  with  their  noise.”  The 
motive  assigned  to  the  unjust  judge  in  the 
Gospel,  is  the  motive  which  the  sovereign, 
who  is  styled  the  fountain  of  justice,  is  thus 
made  to  avow. 

The  following,  then,  are  the  final  measures 
which  ought  to  be  pursued  : — 

1.  Give  up  all  the  colonies. 

2.  Found  no  new  colonies. 

The  following  is  a summary  of  the  reasons 
for  giving  up  all  the  colonies:  — 

I.  Interest  of  the  mother-country. 

1.  Saving  the  expense  of  the  establish- 
ments, civil  and  military. 

2.  Saving  the  danger  of  war — 1.  For  en- 
forcing their  obedience  ; 2.  On  account  of 
the  jealousy  produced  by  the  apparent  power 
they  confer. 

3.  Saving  the  expense  of  defending  them, 
in  case  of  war  on  other  grounds. 

4.  Getting  rid  of  the  means  of  corruption 
afforded  by  the  patronage  — 1.  Of  their  civil 
establishments;  2.  Of  the  military  force  em- 
ployed in  their  defence. 

5.  Sim[)lif}  ing  the  whole  frame  of  govern- 
ment, and  thereby  rendering  a competent 
skill  in  the  business  of  government  more  at- 
tainable— 1.  To  the  members  of  adminis- 
tration ; 2.  To  the  people.* 

The  stock  of  national  intelligence  isdete- 

• Ilea.sons  for  giving  up  Gibraltar : — 

1.  Tlie  expense  of  the  military  establishment, 
viz.  fortifications,  garrisons,  ordnance,  recruiting 
service,  victualling. 

2.  The  means  of  corruption  resulting  from  the 
patronage. 

3.  The  saving  the  danger  of  war  with  Spain, 
to  which  the  possession  of  the  place  is  a perpetual 
provocation. 

4.  The  price  that  might  be  obtained  from  Spain 
for  the  purchase  of  it. 

5.  Saving  the  occasional  expense  of  defending 
it  and  victualling  it  in  war. 

6.  The  possession  of  it  is  useless.  It  is  said  to 
be  useful  only  on  account  of  the  Levant  trade  : 
— but,  1.  We  could  carry  on  that  trade  equally 
well  without  Gibraltar.  2.  If  we  could  not,  we 
should  suffer  no  loss.  The  capital  employed  in 
that  trade  would  be  equally  productive  if  em- 
ployed in  any  other.  3,  Supposing  this  the  most 

iiroductive  of  all  trades,  yet  what  we  lost  by 
osing  Gibraltar  would  only  be  equal  to  the  dif- 


riorated  by  tlio  false  notions  which  mu-:',  be 
kept  up,  ill  order  to  provoiit  tlie  nation  from 
o|)eiiiiig  its  eyes  ami  insisting  iqioii  tlie  m- 
fraiichisemeiit  of  the  colonies. 

At  the  same  time,  bad  government  results 
to  the  mother-country  IVoiii  the  coinidication 
of  interests,  the  indistinct  views,  and  the  con- 
sumption of  time,  occasioned  by  the  load  of 
distant  dependencies. 

II.  Interest  of  the  colonies. 

Diminishing  the  chance  of  bad  government 
resulting  from  — 1.  Opposite  interest;  2.  Ig- 
norance. 

The  real  interests  of  the  colony  must  be 
sacrificed  to  the  imaginary  interests  of  the 
mother-country.  It  is  for  tlie  purpose  of 
governing  it  badly,  and  for  no  other,  that  you 
can  wish  to  get  or  to  keep  a colony.  Govern 
it  well,  it  is  of  no  use  to  you.  Govern  it  as 
well  as  the  inhabitants  would  govern  it  them- 
selves,—you  must  choose  those  to  govern  it 
whom  they  themselves  would  choose.  You 
must  sacrifice  none  of  its  interests  to  your 
own, . — you  must  bestow  as  much  time  and 
attention  to  their  interests  as  they  would 
themselves  : in  a word,  you  must  take  those 
very  measures,  and  none  others,  which  they 
themselves  would  take.  But  would  this  he 
governing?  and  what  would  it  be  worth  to 
you  if  it  were  ? 

After  all,  it  would  be  impossible  for  you 
togoveni  them  so  well  as  they  would  govern 
themselves,  on  account  of  the  distance. f 

The  following  arc  apjiroximatiiig  mea- 
sures : — 

1.  Maintain  no  military  force  in  any  of  the 
colonies, 

2.  Issue  no  moneys  for  the  maintenance  of 
any  civil  estahlishinent  in  any  of  the  colonies. 

3.  Nominate  to  tlie  olfices  in  the  colonies 
as  long  as  they  permit  you ; — yield  as  soon  as 
they  contest  such  nomination. 

4.  Give  general  instructions  to  governors  to 
consent  to  all  acts  presented  to  them. 

5.  Is.sue  no  moneys  for  fortifications. 

fercncc  between  the  per  centage  gained  in  that 
trade  and  the  per  centage  gained  in  the  next 
most  productive  trade.  For,  4.  AYe  could  still  do 
as  the  Swedes,  Danes,  Dutch,  Ac.,  and  as  we 
did  before  we  had  possession  of  Gibraltar. 

Reasons  for  giving  up  the  East  Indies : — 

1.  Saving  the  danger  of  war. 

2.  Getting  rid  of  tlie  means  of  corruption  re- 
sulting from  the  patronage,  civil  and  military. 

3.  Simplifying  the  government. 

4.  Getting  rid  of  prosecutions  that  consume 
the  time  of  parliament,  and  beget  suspicion  of 
injustice. 

5.  Preventing  the  corruption  of  the  morals  of 
the  natives  by  the  example  of  successful  rapa- 
city. 

T It  is  in  proportion  as  we  see  things — as  they 
are  brought  within  the  reach  of  our  attention 
and  observation  — that  we  care  for  them,  A 
minister  who  would  not  kill  one  man  with  bis 
own  hands,  does  not  mind  causing  the  death  of 
I myriads  by  the  hands  of  others  at  a distance. 
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Proposition  II Tlmtit  is  not  the  interest 

of  Great  Britain  to  have  any  treaty  of  alli- 
ance, offensive  or  defensive,  with  any  other 
power  whatever. 

Reason  : saving  the  danger  of  war  arising 
out  of  them. 

And  more  especially  ought  not  Great  Bri- 
tain to  guarantee  foreign  constitutions. 

Reason  : saving  the  danger  of  war  resulting 
from  the  odium  of  so  tyrannical  a measure. 

Proposition  III. — That  it  is  not  the  interest 
of  Great  Britain  to  have  any  treaty  with  any 
power  whatsoever,  for  the  ptirposeof  possess- 
ing any  advantages  whatsoever,  in  point  of 
trade,  to  the  exclusion  of  any  other  nation 
whatsoever. 

That  the  trade  of  every  nation  is  limited 
by  the  quantity  of  capital  is  so  plainly  and 
ol)viously  true,  as  to  challenge  a place  among 
self-evident  propositions.  But  self-evident 
propositions  must  not  expect  to  be  easily  ad- 
mitted, if  admitted  at  all,  if  the  consequences 
of  them  clash  with  prevalent  passions  and  con- 
firmed prejudices. 

Nations  are  composed  of  individuals.  The 
trade  of  a nation  must  be  limited  by  the  same 
causes  that  limit  the  trade  of  the  individual. 
Each  individual  merchant,  when  he  has  as 
mucli  trade  as  Ins  whole  capital,  and  all  the 
crefit  he  can  get  by  means  of  his  capital  can 
suffice  for  carrying  on,  can  have  no  more.  This 
being  true  of  each  merchant,  is  not  less  true  of 
the  whole  number  of  merchants  put  together. 

Many  books  directly  recognise  the  proposi- 
tion, that  the  quantity  of  trade  a nation  can 
carry  on  is  limited  — limited  by  the  quantity 
of  its  capital.  None  dispute  the  proposition  ; 
but  almost  all,  somewhere  or  other,  proceed 
upon  the  opposite  supposition;  they  suppose 
the  quantity  of  trade  to  have  no  limitation 
wliatsoever. 

It  is  a folly  to  buy  manufactured  goods  ; 
wise  to  buy  raw  materials  V by  ’ because 
yon  sell  them  to  yourselve.s,  or,  what  is  still 
better,  to  foreigners,  manulactured ; and  the 
n.'anufacturer’s  profit  is  till  clear  gain  to  you. 
What  is  here  forgotten  is,  that  the  niaimtkc- 
tiirer,  to  carry  on  his  business,  must  have  a 
capital ; and  that  just  so  much  capital  as  is 
emjdoyed  in  that  way,  is  prevented  from  being 
employed  in  any  other. 

Hence  the  perfect  inutility  and  mischie- 
vousness of  all  laws  and  public  measures  of 
government  whatsoever,  for  the  pretended  en- 
couragement of  trade  — all  bounties  in  every 
shape  whatsoever — all  non-importation  agree- 
ments and  engagements  to  consun)ehome  ma- 
nufactures in  preference  to  foreign  — in  any 
other  view  than  to  afford  temporary  relief  to 
temporary  distress. 

But  of'the  two — prohibitions  and  bounties 
— penal  encouragements  and  remur.eratory — I 
the  latter  are  beyond  comparison  tlie  most  | 
mischievous.  Prohibitions,  except  while  they  | 


are  fresh,  and  drive  men  at  a great  expense 
out  of  the  employments  they  are  embarked  in, 
are  only  nugatory.  Bounties  are  wasteful  and 
oppressive  : they  force  money  from  one  man 
in  order  to  pay  another  man  for  carrying  on 
a trade,  which,  if  it  were  not  a losing  one, 
there  would  be  no  need  of  paying  him  for. 

What  then,  are  all  inodes  of  productive  in- 
dustry alike  ? May  not  one  be  more  profitable 
than  another?  Certainly.  Butthe  favourite  one 
is  it,  in  fact,  more  profitable  than  any  other? 
That  is  the  question  and  the  only  rjnestion 
that  ought  to  he  put  ; and  that  is  the  very 
question  which  nobody  ever  thinks  of  jnttting. 

Were  it  ever  put  and  answered,  and  an- 
swered ever  so  clearly,  it  never  could  be  of 
any  ii.se  as  a ground  for  any  permanent  plan 
of  policy.  Why  ? Because  almost  as  soon  as 
one  branch  is  known  to  be  more  profitable 

than  the  rest,  so  soon  it  ceases  so  to  be 

Men  flock  to  it  from  all  other  branches,  and 
the  old  equilibrium  is  presently  restored. 
Your  merchants  have  a monopoly  as  against 
foreigners  ? True,  but  they  have  no  monopoly 
as  against  one  another,  hlen  cannot,  in  every 
instance,  quit  the  less  productive  branch 
their  capitals  are  already  employed  in,  to 
throw  them  into  this  more  productive  one’ 
True  — but  there  are  young  beginners  as  well 
as  old  stagers ; and  the  first  concern  of  a 
young  beginner,  who  lias  a capital  to  employ 
in  a branch  of  industry,  is  to  look  out  for  the 
most  profitable. 

Objection : — Oh ! but  it  is  manufacture  that 
creates  the  demand  for  the  productions  of 
agriculture.  You  cannot,  therefore,  increase 
the  productions  of  agriculture  but  by  increas- 
ing manufactures.  No  such  thing.  I admit  the 
antecedent  — I deny  the  consequence.  In- 
crease of  manufactures  certainly  does  create 
an  increase  in  the  demand  for  the  productions 
of  agriculture.  Equally  certain  is  it  that  the 
increase  of  mimutactures  is  not  necessary  to 
produce  an  increase  in  that  demand.  Fanners 
can  subsist  without  rilibons,  gauzes,  or  fine 
cambrics.  Weavcr.s  of  ribbons,  gauzes,  or  fine 
cambrics,  cannot  subsist  without  the  produc- 
tions of  agriculture  ; necessary  subsistence 
never  can  lose  its  value.  Those  wlio  produce 
it  are  themselves  a imirket  for  their  preduee. 

Is  it  possible  that  provisions  .siiould  be  too 
cheap?  Is  there  any  present  danger  of  it? 
Suppose  (in  spite  of  the  extreme  absurdity  of 
the  supposition)  that  provisions  were  grow- 
ing gradually  too  cheap,  from  the  increase  of 
the  quantity  produced,  and  the  want  of  m,a- 
nufaeturers  to  consume  them,  what  would  be 
the  consequence?  The  increasing  cheapness 
would  increase  the  facility  and  disposition  to 
marry  : it  would  thence  increase  tlie  popula- 
tion of  the  country  ; ami  the  children  thus 
produced,  eating  as  they  grew  up,  would 
keep  down  this  terrible  evil  of  a superabund- 
ance of  provisions. 
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Provisions,  the  produce  of  agriculture,  con- 
stantly and  necessarily  produce  a market  for 
themselves.  The  more  provisionsa  man  raises, 
over  and  above  what  is  necessary  for  his  own 
consumption,  the  more  he  has  to  give  to 
others,  to  induce  them  to  provide  him  with 
whatever,  besides  provisions,  he  chooses  to 
have.  In  a ^vord,  the  more  he  has  to  spare, 
the  more  he  has  to  give  to  manufacturers ; 
who,  by  taking  it  from  him,  and  paying  him 
with  the  produce  of  their  labours,  afford  the 
encouragement  requisite  for  the  productions 
of  the  fruits  of  agriculture. 

It  is  impossible,  therefore,  that  you  can  ever 
have  too  much  agriculture.  It  is  impossible 
that  while  there  is  ground  untilled,  or  ground 
that  might  be  better  tilled  than  it  is,  that  any 
detriment  should  ensue  to  the  community 
from  the  withholding  or  withdrawing  capital 
from  any  other  branch  of  industry,  and  em- 
ploying it  in  agriculture.  It  is  impossible, 
therefore,  that  the  loss  of  any  branch  of  trade 
can  be  productive  of  any  detriment  to  the 
community,  excepting  always  the  temporary 
distress  experienced  by  the  individuals  con- 
cerned in  it  for  the  time  being,  when  the 
decline  is  a sudden  one. 

The  following  are  the  measures  the  pro- 
priety of  which  results  from  the  above  prin- 
ciples : — 

1.  That  no  treaties  granting  commercial 
preferences  should  be  made. 

2.  That  no  wars  should  be  entered  into  for 
compelling  such  treaties. 

3.  That  no  alliances  should  be  contracted 
for  the  sake  of  purchasing  them. 

4.  That  no  encouragements  should  be  given 
to  particular  branches  of  trade,  by  — 

(1.)  Prohibition  of  rival  manufactures. 

(2.)  Taxation  of  rival  manufactures. 

(3.)  Bounties*  on  the  trade  meant  to  be  fa- 
voured. 

5.  That  no  treaties  should  be  entered  into 
insuring  commercial  preferenciis. 

They  are  useless  as  they  add  nothing  to  the 
mass  of  wealth ; they  only  influence  the  direc- 
tion of  it. 

Proposition  IV That  it  is  not  the  interest 

of  Great  Britain  to  keep  up  any  naval  force 
beyond  what  may  be  sufficient  to  defend  its 
commerce  against  pirates. 

It  is  unnecessary,  except  for  tlie  defence  of 
the  colonies,  or  for  the  purposes  of  war,  un- 
dertaken either  for  the  compelling  of  trade  or 
the  formation  of  commercial  treaties. 

Proposition  V — That  it  is  not  the  interest 
of  Great  Britain  to  keep  on  foot  any  regula- 
tions whatsoever  of  distant  preparation  for  the 
augmentation  or  maintenance  of  its  naval 
force  — such  as  the  navigation  act,  bounties 
on  the  Greenland  trade,  and  other  trades  re- 
garded as  nurseries  for  seamen. 

* AU  bounties  on  particular  branches  of  trade 
do  rather  harm  than  good, 
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This  proposition  is  a necessary  consequence 
of  the  foregoing  one. 

Propositions  VI.  VII.  VIII.  IX.  & X. 

Propositions  similar  to  the  foregoing  arc 
equally  true  applied  to  France. 

Proposition  XI That  supposing  Great 

Britain  and  France  thoroughly  agreed,  the 
principal  difficulties  would  be  removed  to  the 
establishment  of  a plan  of  general  and  per- 
manent pacification  for  all  Europe. 

Proposition  XII.  — That  for  the  mainte- 
nance of  such  a pacification,  general  and  per- 
petual treaties  might  be  formed,  limiting  the 
number  of  troops  to  be  maintained.f 

If  the  simple  relation  of  a single  nation 
with  a single  other  nation  be  considered,  per- 
haps the  matter  would  not  be  very  difficult. 
The  misfortune  is,  that  almost  everywhere 
compound  relations  are  found.  On  the  sub- 
ject of  troops, — France  says  to  England,  Yes 
I would  voluntarily  make  with  you  a treaty 
of  disarming,  if  there  were  only  you ; but 
it  is  necessary  for  me  to  have  troops  to  de- 
fend me  from  the  Austrians.  Austria  might 
say  the  same  to  France  ; but  it  is  necessary 
to  guard  against  Prussia,  Russia,  and  the 
Porte.  Ami  the  like  allegation  might  be  made 
by  Prussia  with  regard  to  Russia. 

Whilst  as  to  naval  forces,  if  it  concerneJL 
Europe  only,  the  dilficulty  might  perhaps  not 
be  very  considerable.  To  consider  France, 
Spain  and  Holland,  as  making  together  a 
counterpoise  tothe  power  of  Britain, — perhaps 
on  account  of  the  disadvantages  which  ac- 
company the  concert  between  three  separate 
nations,  to  say  nothing  of  the  tardiness  and 
publicity  of  procedures  under  the  Dutch 
Constitution, — j)erhaps  England  might  allow 
to  all  together  a united  force  equal  to  half  or 
more  than  its  own. 

An  agreement  of  this  kind  would  not  be 
dishonourable.  If  the  covenant  were  on  one 
side  only,  it  might  be  so.  If  it  regard  both 
parties  together,  the  reciprocity  takes  away 
the  acerbity.  By  the  treaty  which  put  an 
end  to  the  first  Punic  war,  the  number  of 
vessels  that  the  Carthaginians  might  maintain 
was  limited.  This  condition  was  it  not  hu- 
miliating? It  might  be:  but  if  it  were,  it 
must  have  been  because  there  was  nothing 
correspondent  to  it  on  the  side  of  the  Romans. 
A treaty  which  placed  all  the  security  on  one 
side,  what  cause  could  it  have  had  for  its 
source  ? It  could  only  have  had  one  — tha* 
is  the  avotved  superiority  of  the  party  thus 
incontestably  secured,  — such  a condition 


-f-  Precedents. — 1.  Convention  of  disamiament 
between  France  and  Britain  1787,  — ; this  is  a 
precedent  of  the  measure  or  stipulation  itself; 
2.  Armed  neutrality  code,  — this  is  a precedent 
of  the  mode  of  bringing  about  the  measure,  and 
may  serve  to  disprove  the  impossibility  of  a ge- 
neral convention  among  nations  ; 3.  Treaty  for-* 
bidding  the  fortifying  of  Dunkirk. 
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could  only  have  been  a law  dictated  by  the 
conqueror  to  the  party  conquered.  The  law 
of  the  strongest.  None  but  a conqueror  could 
have  dictated  it;  none  but  the  conquered 
would  have  accepted  it. 

On  the  contrary,  what.«oever  nation  should 
get  the  start  of  the  other  in  making  the  pro- 
posal to  reduce  and  fix  the  amount  of  its 
armed  force,  would  crown  itself  with  ever- 
lasting honour.  The  risk  would  be  nothing — 
the  gain  certain.  This  gain  would  be,  the 
giving  an  incontrovertible  demonstration  of 
its  own  disposition  to  peace,  and  of  the  oppo- 
site disposition  in  the  other  nation  in  case  of 
its  rejecting  the  proposal. 

The  utmost  fairness  should  be  employed. 
The  nation  addressed  should  be  invited  to 
consider  and  point  out  whatever  further  se- 
curities it  deemed  necessary,  and  whatever 
further  concessions  it  deemed  just. 

The  proposal  should  be  made  in  the  most 
public  manner : — it  should  be  an  address  from 
nation  to  nation.  This,  at  the  same  time  that 
it  conciliated  the  confidence  of  the  nation  ad- 
dressed, w ould  make  it  impracticable  for  the 
government  of  that  nation  to  neglect  it,  or 
stave  it  off  by  shifts  and  evasions.  It  would 
sound  the  heart  of  the  nation  addressed.  It 
would  discover  its  intentions,  and  proclaim 
them  to  the  w'orld. 

The  cause  of  humanity  has  still  another 
resource.  Should  Britain  prove  deaf  and  im- 
practicable, let  France,  without  conditions, 
emancipate  her  colonies,  and  break  up  her 
marine.  The  advantage  even  upon  this  plan 
would  be  immense,  the  danger  none.  The 
colonics  I have  already  showm  are  a source  of 
expense,  not  of  revenue,  — of  burthen  to  the 
people,  not  of  relief.  This  appears  to  be  the 
case,  even  upon  the  footing  of  those  expenses 
wliich  appear  upon  the  face  of  them  to  belong 
to  the  colonies,  and  are  the  only  ones  that 
have  hitherto  been  set  down  to  their  account. 
But  in  fact  the  whole  expense  of  the  marine 
belongs  also  to  that  account,  and  no  other. 
What  other  destination  has  it?  What  other 
can  it  have?  None.  Take  away  the  colonics, 
what  use  would  there  be  for  a single  vessel, 
more  than  the  few  necessary  in  the  Mediter- 
ranean to  curb  the  pirates. 

In  case  of  a w ar,  where  at  present  (1789) 
would  England  make  its  first  and  only  attack 
upon  France  ? In  the  colonics.  What  would 
she  propose  to  herself  from  success  in  such  an 
attack?  What  but  the  depriving  France  of 
hei  colonies.  Were  these  colonies  — these 
bones  of  contention  • — no  longer  hers,  what 
then  could  England  do  ? w'hat  could  she  wish 
to  do  ? 

There  would  remain  the  territory  of  France; 
with  what  view'  could  Britain  make  any  at- 
tack upon  it  in  any  way  ? Not  with  views  of 
permanent  conquest ; — such  madness  does 
not  belong  to  our  ago.  Parliament  itself,  one 


may  venture  to  affirm,  without  paying  it  any 
very  extraordinary  compliment,  would  not 
w'ish  it.  It  would  not  wish  it,  even  could  it 
be  accomplished  W’ithout  effort  on  our  part, 
without  resistance  on  the  other.  It  would 
not,  even  though  France  herself  were  to  so- 
licit it.  No  parliament  would  grant  a penny 
for  such  a purpose.  If  it  did,  it  would  not 
be  a parliament  a month.  No  king  w'ould 
lend  his  name  to  such  a project.  He  would 
be  dethroned  as  surely  and  as  des(;rvcdly  as 
.Tames  the  Second.  To  say,  I will  he  king 
of  France,  w'ould  be  to  say,  in  other  words,  I 
will  be  absolute  in  England. 

Well,  then,  no  one  would  dream  of  con- 
quest. What  other  purpose  could  an  invasion 
have?  The  plunder  and  destruction  of  the 
country.  Such  baseness  is  totally  repugnant, 
not  only  to  the  spirit  of  the  nation,  but  to 
the  spirit  of  the  times.  Malevolence  could 
be  the  only  motive — rapacity  could  never 
counsel  it ; long  before  an  army  could  arrive 
anywhere,  everything  capable  of  being  plun- 
dered would  be  carried  off.  Whatever  is  por- 
table, could  be  much  sooner  carried  off  hv 
the  owners,  than  by  any  plundering  army. 
No  expedition  of  plunder  could  ever  pay  it- 
self.* 

Such  is  the  extreme  folly,  the  madness  of 
war  : on  no  supposition  can  it  be  otherwise 
than  mischievous,  especially  between  nations 
circumstanced  as  France  amlEngland.  Though 
the  choice  of  the  events  were  absolutely  at 
your  command,  you  could  not  make  it  of  use 
to  you.  If  unsuccessful,  you  may  be  disgraced 
and  ruined : if  successful,  even  to  the  height 
of  your  w'ishes,  you  arc  still  but  so  much  tiie 
worse.  You  would  still  be  so  much  the  worse, 
though  it  were  to  cost  you  nothing.  For  not 
even  any  colony  of  your  own  planting,  still 
less  a conquest  of  your  own  making,  will  so 
much  as  pay  its  own  expenses. 

The  greatest  acquisitions  that  could  be 
conceived  w'ould  not  be  to  be  wished  for,  — . 
could  they  even  be  attained  with  the  greatest 
certainty,  and  without  the  least  expense.  In 
war,  we  are  as  likely  not  to  gain  as  to  gain 

• This  brings  to  recollection  the  :ichievenicnt.s 
of  the  war  from  17'*o  to  17/'3.  The  struggle 
betwi.vt  prejudice  and  humanity  produced  in  con- 
duct a result  truly  ridiculous.  I’rejudice  jire- 
scribed  an  attack  u])on  the  enemy  in  his  own 
territory,  — humanity  forbade  the  doing  him  any 
harm.  Not  only  nothing  was  gained  by  the.se 
e.xpeditions,  but  the  misebief  done  to  the  coun- 
try invaded  was  not  nearly  equal  to  the  expen.se 
of  the  invasion.  'When  a Japanese  rips  open  his 
own  belly,  it  is  in  the  assurance  that  his  enemy 
will  follow  his  example.  But  in  this  instance, 
the  Englishman  ripped  open  hisown  belly  that  me 
Frenchman  might  get  a scratch.  Wliy  was  this 
absurdity  acted  ? Because  we  were  at  war,  — - and 
when  nations  are  at  war  something  must  he  done, 
or  at  least  appear  to  be  done  ; and  there  was  no- 
thing else  to  be  done.  France  was  already  strip- 
ped of  aU  its  distant  dependencies. 
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— likely  to  loise  as  to  do  citlicr  : we  can 
iieillier  attempt  tlio  one,  nor  defend  ourselves 
a.irainst  tlic  other,  without  a curtain  and  most 
enormous  expense. 

Mark  w'cll  the  contrast.  All  trade  is  in 
its  essence  advantageous — even  to  that  party 
to  whom  it  is  least  so.  All  war  is  in  its  es- 
sence ruinous  ; and  yet  the  great  einploy- 
tvients  of  government  are  to  treasure  up 
occasions  of  war,  and  to  put  fetters  upon 
trade. 

Ask  an  Englishman  what  is  the  great  oh- 
.stade  to  a secure  and  solid  peace,  he  has  his 
answ'er  ready: — It  is  the  ambition, perhaps  he 
will  add,  the  treachery  of  France.  I wish 
the  chief  obstacle  to  a plan  for  this  purpose 
were  the  dispositions  and  sentiments  of 
France  ! — w'ere  that  all,  the  plan  need  not 
long  wait  for  adojition. 

Of  this  visionary  project,  the  most  vision- 
ary part  is  without  question  that  for  the  eman- 
cipation of  distant  dependencies.  What  w’ill 
an  Englishman  say,  wdien  he  sees  two  French 
ministers*  of  the  highest  reputation,  both  at 
the  head  of  their  respective  departments, 
both  joining  in  the  opinion,  that  the  accom- 
plishment of  this  event,  nay  the  speedy  ac- 
complishment of  it,  is  inevitable,  and  one  of 
them  scrupling  not  to  pronounce  it  as  emi- 
nently desirable. 

It  W'ouhl  only  be  the  bringing  things  back 
on  these  points  to  the  footing  they  were  on 
before  the  discovery  of  America.  Europe  had 
then  no  colonies  — no  distant  garrisons  — 
no  standing  armies.  It  would  have  had  no 
wars  but  for  the  feudal  system  — religious 
antipathy  — the  rage  of  conquest. — and  the 
uncertainties  of  succession.  Of  these  four 
causes,  the  first  is  happily  extinct  every- 
where — the  second  and  third  almost  every- 
W'here,  and  at  any  rate  in  France  and  England 
— the  last  might,  if  not  already  extinguished, 
be  so  wth  great  ease. 

The  moral  feelings  of  men  in  matters  of 
national  morality  are  still  so  far  short  of  per- 
fection, that  in  the  scale  of  estimation,  jus- 
tice has  not  yet  gained  the  ascendency  over 
force.  Yet  this  prejudice  may,  in  a certain 
point  of  view,  by  accident,  be  rather  favour- 
able to  this  proposal  than  otherwise.  Truth, 
and  the  object  of  this  essay,  bid  me  to  say  to 
my  countrymen,  it  is  for  you  to  begin  the  re- 
formation — it  is  you  that  have  been  the 
greatest  sinners.  But  the  same  considerations 
also  lead  me  to  say  to  them,  you  arc  the 
strongest  among  nations : though  justice  be 
not  on  your  side,  force  is  ; and  it  is  your 
force  that  has  been  the  main  cause  of  your 
injustice.  If  the  measure  of  moral  approba- 
tion had  been  brought  to  perfection,  such 
positions  wmuld  have  been  far  from  popular, 
prudence  would  have  dictated  the  keeping 
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them  out  of  sight,  and  the  softening  them 
dow'ii  as  much  as  possible. 

Humiliation  would  have  been  the  effect 
produced  by  them  on  those  to  whom  they 
appeared  true — indignation  on  those  to  wlioru 
they  appeared  false.  But,  as  I have  observed, 
men  have  not  yet  learned  to  tune  their  feel- 
ings in  unison  with  the  voice  of  morality  in 
these  points.  They  feel  more  pride  in  being 
accounted  strong,  than  resentment  at  being 
called  unjust : or  rather,  the  imputation  of 
injustice  appears  flattering  rather  than  other- 
wise, when  coupled  with  the  consideration  of 
its  cause.  I feel  it  in  my  own  experience ; 
but  if  /,  listed  as  I am  as  the  professed  and 
hitherto  the  only  advocate  in  my  own  coun- 
try in  the  cause  of  justice,  set  a less  value  on 
justice  than  is  its  due,  what  can  1 expect 
from  the  general  run  of  men  ? 

Proposition  XIII That  the  maintenance 

of  such  a pacification  might  be  considerably 
facilitated,  by  the  establishment  of  a common 
court  of  judicature,  for  the  decision  of  differ- 
ences betw'een  the  several  nations,  although 
such  court  were  not  to  be  armed  with  any 
coercive  powers. 

It  is  an  observation  of  somebody’s,  that  no 
nation  ought  to  yield  any  evident  point  of 
justice  to  another.  This  must  mean,  evident 
in  the  eyes  of  the  nation  that  is  to  judge,  — 
evident  in  the  eyes  of  the  nation  called  upon 
to  yield.  What  does  this  amount  to  ? 'I’hat 
no  nation  is  to  give  up  anything  of  what  it 
looks  upon  as  its  rights  — no  nation  is  to 
make  any  concessions.  Wherever  there  is 
any  difference  of  opinion  between  the  nego- 
ciators  of  two  nations,  war  is  to  be  the  con- 
sequence. 

While  there  is  no  common  tribunal,  some- 
thing might  be  said  for  this.  Concession  to 
notorious  injustice  invites  fresh  injustice. 

Establish  a common  tribunal,  the  necessity 
for  war  no  longer  follows  from  difference  of 
opinion.  Just  or  unjust,  the  decision  of  the 
arbiters  will  save  the  credit,  the  honour  of 
the  contending  party. 

Can  the  arrangement  proposed  be  justly 
styled  visionary,  when  it  has  been  proved  of 
it — that 

1.  It  is  the  interest  of  the  parties  con- 
cerned. 

2.  They  are  already  sensible  of  that  inte- 
rest. 

3.  The  situation  it  would  place  them  in  is 
no  new  one,  nor  any  other  than  the  original 
situation  they  set  out  from. 

Dilficult  and  complicated  conventions  have 
been  effectuated  : for  examples,  we  may  men- 
tion, — 

1.  The  armed  neutrality. 

2.  The  American  confederation. 

3.  The  German  diet. 

4.  The  Swiss  league. 

AVhy  should  not  the  European  fraternity 


* Turgot  and  Vergennes. 
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subsist,  as  well  as  the  German  diet  or  the 
Swiss  league  ? These  latter  have  no  ambi- 
tious views.  Be  it  so  ; but  is  not  this  already 
become  the  case  with  the  former  ? 

How  then  shall  we  concentrate  the  appro- 
bation of  the  people,  and  obviate  their  pre- 
j udiecs  ? 

One  main  object  of  the  plan  is  to  effectuate 
a reduction,  and  that  a mighty  one,  in  the 
contributions  of  the  people.  The  amount  of 
the  reduction  for  each  nation  should  be  sti- 
pulated in  the  treaty ; and  even  previous  to 
the  signature  of  it,  laws  for  the  purpose 
might  be  prepared  in  each  nation,  and  pre- 
sented to  every  other,  ready  to  be  enacted, 
as  soon  as  the  treaty  should  be  ratified  in 
each  state. 

By  these  means  the  mass  of  the  people, 
the  part  most  e.xposed  to  be  led  away  by  pre- 
judices, would  not  be  sooner  apprized  of  the 
measure,  than  they  would  feel  the  relief  it 
brought  them.  They  would  see  it  was  for 
their  advantage  it  was  calculated,  and  that  it 
could  not  be  calculated  for  any  other  purpose. 

The  concurrence  of  all  the  maritime  pow- 
ers, except  England,  upon  a former  occasion, 
proved  two  points:  the  reasonableness  of  that 
measure  itself,  and  the  weakness  of  France 
in  com|)arison  with  England.  It  was  a mea- 
sure not  of  ambition,  but  of  justice  — a law 
made  in  favour  of  equality  — a law  made  for 
the  benefit  of  the  weak.  No  sinister  point 
was  gained,  or  attempted  to  be  gained  by  it. 
France  was  satisfied  with  it.  Why  ? because 
she  was  weaker  than  Britain  ; she  coxild  have 
no  other  motive — on  no  other  supposition 
could  it  have  been  of  any  advantage  to  her. 
Britain  was  vexed  at  it.  Why  ? For  the 
opposite  reason  : she  could  have  no  other. 

Oh  my  countrymen  ! purge  your  eyes  from 
the  film  of  prejudice — extirpate  from  your 
hearts  the  black  specks  of  e.xcessive  jealousy, 
false  ambition,  selfishness,  and  insolence.  The 
operations  may  be  painful  ; but  the  rewards 
are  glorious  indeed  ! As  the  main  difficulty, 
so  will  the  main  honour  be  with  you. 

Wliat  tliough  wars  should  hereafter  arise  ? 
the  intermediate  savings  will  not  the  less  be 
so  much  clear  gain. 

Though,  in  the  generating  of  the  dispo- 
sition for  war,  unjust  ambition  has  doubtless 
had  by  far  too  great  a share,  yet  jealousy, 
sincere  and  honest  jealousy,  must  be  acknow- 
ledged to  have  had  a not  inconsiderable  one. 
Vulgar  prejudice,  fostered  by  passion,  assigns 
the  heart  as  the  seat  of  all  the  moral  diseases 
it  complains  of;  but  the  principal  and  more 
frequent  seat  is  really  the  head;  it  is  irorn 
ignorance  and  weakness  that  men  deviate 
from  the  path  of  rectitude,  more  frequently 
than  from  selfishness  and  malevolence.  This 
is  fortunate; — for  the  power  of  information 
and  reason,  over  error  and  ignorance  is  much 
greater  and  much  surer  than  that  of  e.xhor- 
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tatioii,  and  all  the  modes  of  rhetoric,  over 
selfishness  and  malevolence. 

It  is  because  we  do  not  know  what  strong 
motives  other  nations  have  to  be  just,  what 
strong  indications  they  have  given  of  the  dis- 
position to  be  so,  how  often  we  ourselves 
have  deviated  from  the  rules  of  justice, — that 
we  take  for  granted,  as  an  indisputable  truth, 
that  the  principles  of  injustice  are  in  a man- 
ner interwoven  into  the  very  essence  of  the 
hearts  of  other  men. 

The  diffidence,  which  forms  part  of  the 
character  of  the  English  nation,  may  have 
been  one  cause  of  this  jealousy.  The  dread 
of  being  duped  by  other  nations  — the  notion 
that  foreign  heads  are  more  able,  though 
at  the  same  time  foreign  hearts  are  less  honest 
than  our  own,  has  always  been  one  of  our 
prevailing  weaknesses.  This  diffidence  has 
perhaps  some  connexion  with  the  mauvaise 
honte  which  has  been  remarked  as  commonly 
showing  itself  in  our  behavour,  and  which 
makes  public  speaking  and  public  exhibition 
in  every  line  a task  so  much  more  formidable 
to  us  than  to  other  people. 

This  diffidence  may,  perhaps,  in  part  be 
accounted  for,  from  our  living  less  in  society, 
and  accustoming  ourselves  less  to  mixed  com- 
panies, than  the  people  of  other  nations. 

But  the  particular  cast  of  diffidence  in 
question,  the  apprehension  of  being  duped  by 
foreign  powers,  is  to  be  referred  in  part,  and 
perhaps  principally,  to  another  cause  — the 
jealousy  and  slight  opinion  we  entertain  of 
our  ministers  and  public  men  ; we  arc  jealous 
of  them  as  our  superiors,  contending  against 
us  in  the  perpetual  struggle  for  power ; we  are 
diffident  of  them  as  being  our  fellow-counti-y- 
men,  and  of  the  same  mould  as  ourselves. 

Jealousy  is  the  vice  of  narrow  minds  ; — 
confidence  the  virtue  of  enlarged  ones.  To 
be  satisfied  that  confidence  between  nations 
is  not  out  of  nature  where  they  have  worthy 
ministers,  one  need  but  read  the  account  of 
the  negotiation  between  De  Wit  and  Temple, 
as  given  by  Hume.  I say,  by  Hume  : — for 
as  it  requires  negotiators  like  De  Wit  and 
Temple  to  carry  on  such  a negotiation  in 
such  a manner,  soil  required  a historian  like 
Hume  to  do  it  justice.  For  the  vulgar  among 
historians  know  no  other  receipt  for  wri- 
ting that  part  of  history  than  the  finding  out 
whatever  are  the  vilest  and  basest  motives 
capable  of  accounting  for  men’s  conduct  in 
the  situation  in  question,  and  then  ascribing 
it  to  those  motives  without  ceremony  and 
without  proof. 

'I’einple  and  De  Wit,  whose  confidence  in 
each  other  was  so  exemplary  and  so  just  — 
Temple  and  De  Wit  were  two  of  the  wisest 
as  well  as  most  lionourable  men  in  Europe. 
The  age  which  produced  such  virtue,  was, 
however,  the  age  of  the  [)retci;ded  popish 
plot,  and  of  a thousand  other  enormities 
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which  cannot  now  be  tlioiight  of  without 
lioiTOr.  Since  then,  the  world  has  had  up- 
wards of  ii  century  to  improve  itself  in  ex- 
perience, in  reflection,  in  virtue.  In  every 
other  line  its  improvements  have  been  im- 
mense and  unquestioned.  Is  it  too  much  to 
hope  that  France  and  England  might  produce 
not  a Temjile  and  a De  Wit, — virtue  so  trans- 
ceiideutas  theirs  would  not  be  necessary, — but 
men  who,  in  happier  times,  might  achieve  a 
work  like  theirs  with  less  extent  of  virtue. 

Such  a Congress  or  Diet  might  be  con- 
stituted by  each  power  sending  two  deputies 
to  the  place  of  meeting ; one  of  these  to  be 
tlie  principal,  the  other  to  act  as  an  occa- 
vional  substitute. 

Tlie  proceedings  of  such  Congress  or  Diet 
ihould  be  all  public. 

Its  power  would  consist, — 1.  In  reporting 
its  opinion  ; 

2.  In  causing  that  opinion  to  be  circulated 
in  the  dominions  of  each  state. 

Manifestoes  are  in  common  usage.  A ma- 
nifesto is  designed  to  be  read  either  by  the 
subjects  of  tile  state  complained  of,  or  by 
other  states,  or  by  both.  It  is  an  appeal  to 
them.  It  calls  for  their  opinion.  The  dif- 
ference is,  that  in  that  case  nothing  of  proof 
is  given  ; no  opinion  regularly  made  known. 

The  example  of  Sweden  is  alone  sufficient 
to  show  the  influence  which  treaties,  the  acts 
of  nations,  maybe  expected  to  have  over  the 
subjects  of  the  several  nations,  and  how  far 
the  expedient  in  question  deserves  the  clia- 
racter  of  a weak  one,  or  the  proposal  for  em- 
ploying and  trusting  to  it,  that  of  a visionary 
proposal. 

The  war  commenced  by  the  king  of  Sweden 
against  Russia,  was  deemed  by  his  subjects, 
or  at  least  a considerable  part  of  them,  offen- 
sive, and  as  such,  contrary  to  the  constitution 
established  by  him  with  the  concurrence  of 
the  states.  Hence  a considerable  part  of  the 
army  either  threw  up  their  commissions  or 
refused  to  act ; and  the  consequence  was,  the 
king  was  obliged  to  retreat  from  the  Russian 
frontier  and  call  a diet. 

This  was  under  a government,  commonly, 
though  not  truly,  supposed  to  be  changed 
from  a limited  monarchy,  or  rather  aristo- 
cracy, to  a despotic  monarchy.  There  was  no 
act  of  any  recognised  and  respected  tribunal 
to  guide  and  fix  the  opinion  of  the  people. 
The  only  document  they  bad  to  judge  from 
was  a manifesto  of  the  enemy,  couched  in 
terms  such  as  resentment  would  naturally 
dictate,  and  therefore  none  of  the  most  con- 
ciliating, — a document  \vhich  had  no  claim 
to  be  circulated,  and  of  which  the  circulation, 
we  may  be  pretty  well  assured,  was  prevented 
as  much  as  it  was  in  the  power  of  the  utmost 
vigilance  of  the  government  to  prevent  it. 

3.  After  a certain  time,  in  putting  the  re- 
fractory state  under  the  ban  of  Europe 


There  might,  perhaps,  be  no  harm  in  regu- 
lating, as  a last  resource.  Hie  contingent  to 
be  furnished  l)y  the  several  states  for  enfor- 
cing the  decrees  of  the  court.  But  the  ne- 
cessity for  the  employment  of  this  resource 
would,  in  all  luiman  probability,  be  super- 
seded for  ever  liy  having  recourse  to  the 
much  more  simple  and  less  burthensome  ex- 
pedient, of  introducing  into  the  instrument 
by  which  such  court  was  instituted,  a clau.se 
guaranteeing  the  liberty  of  the  press  in  each 
state,  in  such  sort,  that  the  diet  might  find 
no  obstaele  to  its  giving,  in  every  state,  to 
its  decrees,  and  to  every  paper  whatever 
which  it  might  think  proper  to  sanction  with 
its  signature,  the  most  extensive  and  unli- 
mited circulation. 

Proposition  XIV. — That  secresy in  thcope- 
rations  of  the  foreign  department  in  England 
ought  not  to  be  endured,  being  altogether 
useless,  and  equally  repugnant  to  the  interests 
of  liberty  and  peace. 

The  existence  of  the  rule  which  throws  a 
veil  of  secresy  over  the  transactions  of  the 
Cabinet  with  foreign  powers,  I shall  not  take 
upon  me  to  dispute — my  olijection  is  to  the 
propriety  of  it. 

Being  asked  in  the  House  of  Lords  by  Lord 
Stormont*  about  secret  articles,  the  minister 
for  foreign  affairs  refuses  to  answer.  1 blame 
him  not.  Subsisting  rules,  it  seems  to  be 
agreed,  forbid  rejily.  They  throw  a general 
veil  of  secresy  over  the  transactions  of  the 
Cabinet  witli  foreign  powers.  I blame  no 
man  for  the  fault  of  the  laws.  It  is  tliese 
laws  that  I blame  as  repugnant  to  the  spirit 
of  the  constitution,  and  incompatible  with 
good  government. 

I take  at  once  the  boldest  and  the  broadest 
ground  — 1 lay  down  two  propositions:  — 

1.  That  in  no  negociation,  and  at  no  period 
of  any  negociation,  ought  the  negociations  of 
the  cabinet  in  this  country  to  be  kept  secret 
from  the  public  at  large  ; much  less  from 
parliament  and  after  inquiry  made  in  parlia- 
ment.! 

2.  That  whatever  may  be  the  case  with 
preliminary  negociations,  such  secresy  ought 
never  to  be  maintained  with  regard  to  trea- 
ties actually  concluded. 

In  both  cases,  to  a country  like  this,  such 
secresy  is  equally  mischievous  and  unneces- 
sary. 

It  is  mischievous.  Over  measures  of  which 
you  have  no  knowledge,  you  can  apply  no 
controul.  Measures  carried  on  without  your 
knowledge  you  cannot  stop,  — how  ruinous 
soever  to  you,  and  how  strongly  soever  you 
would  disapprove  of  them  if  you  knew  them. 
Of  negociations  with  foreign  powers  carried 
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•!  It  lies  upon  the  other  side,  at  least,  to  put  a 
case  in  which  want  of  secresy  may  produce  asj>e* 
cific  mischief. 
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on  in  time  of  peace,  the  principal  termina- 
tions are  treaties  of  alliance,  offensive  or  de- 
fensive, or  treaties  of  commerce.  But  by  one 
accident  or  other,  everything  may  lead  to 
war. 

That  in  new  treaties  of  commerce  as  such, 
there  can  be  no  cause  for  secresy,  is  a pro- 
position that  will  hardly  be  disputed.  Only 
such  negociations,  like  all  others,  may  even- 
tually lead  to  war,  and  everything  connected 
with  war,  it  will  be  said,  may  come  to  require 
secresy. 

But  rules  which  admit  of  a minister’s 
plunging  the  nation  into  a war  against  its 
will,  are  essentially  mischievous  and  uncon- 
stitutional. 

It  is  admitted  that  ministers  ought  not  to 
have  it  in  their  power  to  impose  taxes  on  the 
nation  .against  its  will.  It  is  admitted  that 
they  ouglit  not  to  have  it  in  their  power  to 
maintain  troops  against  its  will.  But  by 
plunging  it  into  war  without  its  knowledge 
they  do  both. 

Parliament  may  refuse  to  carry  on  a war 
after  it  is  begun:  — Parliament  may  remove 
and  punish  the  minister  who  has  brought  the 
nation  into  a war. 

Sorry  remedies  these;  add  them  both  to- 
gether, their  efficacy  is  not  worth  a straw. 
Arrestment  of  the  evil,  and  punishment  of 
the  authors,  are  sad  consolations  for  the  mis- 
chief of  a war,  and  of  no  value  as  remedies 
in  comparison  with  prevention.  Aggressive 
war  is  a matter  of  choice : defensive,  of  ne- 
cessity. Refusal  of  the  means  of  continuing 
a war  is  a most  precarious  remedy,  a remedy 
only  in  name.  What,  when  the  enemy  is  at 
your  doors,  refuse  the  materials  for  barrica- 
ding them  ? 

Before  aggression,  war  or  no  war  depends 
upon  the  aggressor  ; — once  begun,  the  party 
aggrieved  acquires  a vote  : He  has  his  nega- 
tive upon  every  plan  for  terminating  the  war. 

• — What  is  to  be  done?  Give  yourself  up 
without  resistance  to  the  mercy  of  a justly 
e.xaspeiated  enemy?  But  this  or  the  con- 
tinuance of  the  war,  is  all  the  choice  that  is 
now  left.  In  what  state  of  things  can  this 
remedy  be  made  to  serve  ? Are  you  unsuc- 
cessful ? — the  remedy  is  inapplicable.  Are 
you  successful?  — nobody  will  call  for  it. 

Punishment  of  the  authors  of  the  war,  pu- 
nishment whatever  it  may  be  to  the  personal 
adversaries  of  the  ministers,  is  no  satisfaction 
to  the  nation.  This  is  self-evident ; but  what 
is  closer  to  the  purpose  and  not  less  true, 
is,  that  in  a case  like  this,  the  fear  of  punish- 
ment on  such  an  account  is  no  check  to  them : 
of  a majority  in  parliament  they  are  in  pos- 
session, or  they  would  not  be  ministers.  1 hat 
they  should  be  abandoned  by  this  majority  is 
not  in  the  catalogue  of  events  that  ought  to 
be  looked  upon  as  possible:  but  between 
abandoning  them  .and  punishing  them,  there 
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is  a wide  difference.  Lord  North  was  aban- 
doned in  the  American  w.ar  : he  was  not  pu- 
nished for  it.  His  was  an  honest  error  in 
judgment,  unstained  by  any  viala  fide  prac- 
tice, and  countenanced  by  a fair  nifijority  in 
parliament.  And  so  may  any  other  impolitic 
.and  unjust  war  be.  This  is'not  a punishing 
age.  If  bribe-taking,  opi)iession,  peculation, 
duplicity,  treachery,  every  crime  that  can  be 
committed  by  statesmen  sinning  .against  con- 
science, produce  no  desire  to  punish,  what 
dependence  cun  be  placed  on  punishment  i.u 
a case  where  the  mischief  may  so  easily  hap- 
pen ayithout  any  ground  for  punishment? 
Mankind  are  not  yet  arrived  at  that  stage  in 
the  track  if  civilization.  Foreign  nations  are 
not  yet  considered  as  objects  susceptilile  of 
an  injury.  For  the  citizens  of  other  civilized 
nations,  we  have  not  so  much  feeling  as  for 
our  negroes.  There  are  instances  in  which 
ministers  have  been  punished  for  making 
peace*  — there  are  none  where  they  have 
been  so  much  as  questioned  for  brin;:ing  tlie 
nation  into  war;  and  if  punishment  luid  been 
ever  applied  on  such  an  occasion,  it  would  be 
not  for  the  mischief  done  to  the  foreign  na- 
tion, but  purely  for  the  mischief  brought 
upon  their  own  ; nut  for  the  injustice,  but 
[uuely  for  the  imprudence. 

It  has  never  been  laid  down  as  a ride  that 
you  should  p.ay  any  regard  to  foreign  nations : 
it  has  never  been  laid  down  that  you  should 
stick  at  anything  which  woidd  give  you  an 
advantage  in  your  dealings  with  foixdgn  na- 
tions. On  what  ground  could  a minister  be 
punished  for  a war,  even  the  most  unsuccess- 
ful, brought  on  by  any  such  means  ? I did 
my  best  to  serve  you,  he  would  say  — the 
worse  the  measure  was  for  the  foreign  nation, 
the  more  I took  upon  me  : the  greater  there- 
fore the  zeal  1 showed  for  your  cause : the 
event  has  proved  unfavourable.  Are  zeal  and 
misfortune  to  be  re|)resentcd  as  crimes? 

A war  unjust  on  the  jiarr  of  our  own 
nation,  by  whose  ministers  it  is  brought  on, 
can  never  be  brought  on  but  in  pursuit  of 
some  advantage  which,  were  it  not  for  the 
injustice  towards  the  foreign  nation  it_would 
be  for  our  interests  to  pursue.  The  iiijustice 


• The  fateof  Queen  Anne’s  hast  ministry  may 
be  referred  in  some  degree  to  this  cause : and 
owing  to  the  particul.ar  circumstances  of  tlicir 
conduct  they  perhaps  deserved  it.  — See  the  lie- 
port  of  the  Secret  Committee  of  the  House  of 
Commons  in  the  year  1715.  The  great  crime  of 
the  Earl  of  Bute  was  making  peace.  The  Iful 
of  Shelburne  was  obliged 'to  resign  for  having 
made  peace.  The  great  crime  of  Sir  R.  \Fal])ole 
was  keeping  the  peace.  The  nation  was  become 
tired  of  peace.  \Falpole  was  reproached  with 
pro])osing  half-a-million  in  tlie  year  for  seci el- 
service  money.  His  errors  were  rectified  — war 
was  made  — and  in  one  year  there  was  laid  out 
in  w’ar  four  times  what  he  had  spent  in  the  tun 
years  before. 
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and  tlie  dasi^-er  of  retaliation  being  on  all 
liiinds  looked  upon  as  notliing,  the  plea  of 
the  minister  would  alwaj’s  lie,  — “ It  was 
your  interest  I was  [uirsuing.”  And  the  un- 
informed and  iinretlecting  part  of  the  nation, 
that  is,  the  great  body  of  the  nation  would 
echo  to  him,  — “ Yes,  it  was  onr  interest 
you  were  preserving. ” The  voice  of  the  na- 
tion on  these  subjects  can  only  be  looked  for 
in  newspapers.  But  on  these  subjects  the 
language  of  all  newspajiers  is  uniform  : — “ It 
is  we  (hat  are  always  in  the  right,  without  a 
possibility  of  being  otherwise.  Against  us 
other  nations  have  no  rights.  If  according  to 
the  rules  of  judging  between  individual  and 
individual,  we  are  right — we  are  right  by  the 
rules  of  justice:  if  not,  we  are  right  by  the 
laws  of  patriotism,  which  is  a virtue  more 
respectablethan  justice.” — Injustice,  oppres- 
sion, fraud,  lying,  whatever  acts  would  be 
crimes,  whatever  habits  would  be  vices,  if  ma- 
nifested in  the  pursuit  of  individual  interests, 
when  manifested  in  pursuit  of  national  in- 
terests, become  sublimated  into  virtues.  I.,et 
any  man  declare  who  has  ever  road  or  heard 
on  English  newspaper,  whether  this  be  not 
the  constant  tenor  of  the  notions  they  con- 
vey. Party  on  this  one  point  makes  no  dif- 
ference. However  hostile  to  one  another  on 
all  other  points,  on  this  they  have  never  but 
one  voice  — they  write  with  the  utmost  har- 
mony. Such  are  the  opinions,  and  to  these 
opinions  the  facts  are  accommodated  as  of 
course.  Who  would  blush  to  misrepresent, 
wlien  misrepresentation  is  a virtue  ? 

But  newspapers,  if  their  voice  make  but  a 
small  part  of  the  voice  of  the  people,  the  in- 
struction they  give  makes  on  these  subjects 
the  whole  of  the  instruction  which  the  peo- 
ple receive. 

Such  being  the  national  propensity  to  error 
on  these  points,  and  to  error  on  the  worst 
side,  the  danger  of  parliamentary  punishment 
for  misconduct  of  this  kind  must  appear  equi- 
valent to  next  to  nothing,  even  in  the  eyes 
of  an  unconcerned  and  cool  spectator.  What 
must  it  appear  then  in  the  eyes  of  ministers 
themselves,  acting  under  the  seduction  of 
self-partiality,  and  hurried  on  by  the  tide  of 
business  ? No;  the  language  which  a minister 
on  such  occasions  will  hold  to  himself  will  be 
uniformly  this, — “ In  the  first  place  what  I do 
is  not  wrong : in  the  next  place,  if  it  were, 
nothing  should  1 have  to  fear  from  it.’’ 

Under  the  present  system  of  secresy,  mi- 
nisters have,  therefore,  every  seduction  to 
lead  them  into  misconduct ; while  they  have 
no  check  to  keep  them  out  of  it.  And  what 
species  of  misconduct?  That  in  comparison 
of  which  all  others  are  but  peccadillos.  Let  ] 
a minister  throsv  away  £30,000  or  £40,000  ! 
in  pensions  to  his  creatures.  Let  him  em- 
bezzle a few  hundred  thousand  for  himself. 
What  is  that  to  fifty  or  a hundred  millions,  | 
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the  ordinary  burthen  of  a war?  Observe  the 
consequence.  This  is  the  department  of  all 
others  in  which  the  strongest  checks  are 
needful ; at  the  same  time,  thanks  to  the  rules 
of  sccresy  of  all  the  departments,  this  is  the 
only  one  in  which  there  are  no  chei-ks  at  all. 
I .say,  then,  the  conclusion  is  demonstrated. 
The  pi'inci|)le  whieli  throws  a veil  of  sccresy 
over  the  proceedings  of  the  foreign  depart- 
ment of  the  cabinet  is  pernicious  in  the  liigli- 
est  degree,  pregnant  with  mischiefs  superior 
to  everything  to  which  the  most  perfect  ab- 
sence of  all  concealment  could  possibly  give 
rise. 

There  still  remains  a sort  of  inexplicit 
notion  which  may  present  itself  as  secretly 
furnishing  an  argument  on  the  other  side. 
Such  is  the  condition  of  the  British  nation ; 
peace  and  war  may  be  always  looked  upon  as 
l)eing  to  all  human  prohahility  in  good  mea- 
sure in  her  power.  When  the  worst  comes  to 
the  worst,  peace  may  always  be  luul  by  some 
unessentiid  sacrifice.  I admit  the  Ibrce  of  the 
argument:  what  1 maintain  is  that  it  o|)erates 
in  my  favour.  Why?  It  depends  upon  two 
propositions, — the  matchless  strength  of 
this  country,  and  the  uselessness  of  lier  fo- 
reign dependencies.  I admit  both.  But  both 
operate  as  arguments  in  my  favour.  Her 
strength  places  her  above  the  danger  of  sur- 
prise, and  above  the  necessity  of  liaving  re- 
coiiise  to  it  to  defend  herself.  The  useless- 
ness of  her  foreign  dependencies  prove  a for- 
tiori, the  uselessness  of  engaging  in  wars 
for  their  protection  and  defence,  if  they  are 
not  fit  to  keep  without  war,  inueli  less  ai'e 
they  worth  keeping  at  the  price  of  war.  The 
inutility  of  a secret  cabinet  is  demonstrated 
by  this  short  dilemma.  For  offensive  mea- 
sures, cabinet  secresy  can  never  he  necessary 
to  this  nation  ; for  defence  it  can  never  be 
necessary  to  any. 

My  persuasion  is  that  there  is  no  state 
whatever  in  which  any  inconveniences  capa- 
ble of  arising  from  [uiblicity  in  this  depart- 
ment would  not  be  greatly  overbalanced  b" 
the  advantages;  be  the  state  ever  so  great  or 
ever  so  small ; ever  so  strong  or  ever  so  weak  ; 
be  its  form  of  government  pure  or  mixed, 
single  or  confederated,  monarcbical,  ari.-to- 
cratical,  or  dernocratical.  The  observations 
already  given  seem  in  all  these  cases  sufficient 
to  warrant  the  conclusion. 

Blit  in  a nation  like  Britain,  the  safety 
of  publicity,  the  inutility  of  secrecy  iu  all 
such  business,  stands  upon  peculiar  grounds. 
Stronger  than  any  two  other  nations,  much 
stronger  of  course  than  any  one,  its  superio- 
rity deprives  it  of  all  pretence  of  necessity  of 
carrying  points  by  surprise.  Clandestine  sur- 
prise is  the  resource  of  knavery  and  fear,  of 
unjust  ambition  combined  with  weakness. 
Her  matchless  power  exempts  her  from  the 
one;  her  interest,  if  her  servants  could  be 
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brought  to  be  governed  by  her  evident  inte- 
rests, would  forbid  the  other. 

Taking  the  interest  of  the  first  servant  of 
the  state  as  distinct  from  and  opposite  to  the 
nation,  clandestinity  may  undoubtedly  be,  in 
certain  cases,  favourable  to  the  projects  of 
sceptred  thieves  and  robbers.  Without  tak- 
ing the  precautions  of  a thief,  the  Great 
Frederic  might  probably  enough  not  have 
succeeded  in  the  enterprise  of  stealing  Silesia 
from  her  lawful  sovereign.  Without  an  ad- 
vantage of  this  sort,  the  triple  gang  might, 
perhaps,  not  have  found  it  quite  so  easy  to 
secure  what  they  stole  from  Poland.  Whe- 
ther there  can  or  cannot  exist  occasions  on 
which  it  might,  in  this  point  of  view,  be  the 
interest  of  a king  of  Great  Britain  to  turn 
highwayman,  is  a question  I shall  waive  ; but 
a proposition  I shall  not  3incli  from  is,  that  it 
never  can  be  the  interest  of  the  nation  to  abet 
him  in  it.  When  those  sceptred  sinners  sold 
themselves  to  the  service  of  Mammon,  they 
did  not  serve  him  for  nought : the  booty  was 
all  their  own.  Were  we  (I  speak  as  one  of 
the  body  ot  the  nation)  to  assist  our  king  in 
committing  a robbery  upon  France,  the  booty 
would  be  bis.  Me  would  have  the  naming  to 
the  new  places,  which  is  all  the  vaiue  that  in 
the  hands  ol  a British  robber  such  booty  can 
be  of  to  anybody.  The  privilege  of  paying 
for  the  horse  and  pistols  is  all  that  would  be 
ours.  Tlie  booty  would  be  employed  in  cor- 
rupting our  conlidential  servants  : and  this  is 
the  full  and  e.xHct  amount  of  what  we  should 
get  by  it. 

Conquests  made  by  New  Zealanders  have 
some  sense  in  them  ; while  the  conquered  fry, 
the  conquerers  fatten.  Conquests  made  by 
the  iiolished  nations  of  antiquity,  — con- 
quests made  by  Greeks  and  Romans,  — had 
some  sense  in  them.  Lands,  moveables,  inha- 
bitants, everything  went  into  the  pocket. 
The  invasions  of  France  in  the  days  of  the 
Edwards  and  the  Henrys,  had  a rational  ob- 
ject. Prisoners  were  taken,  and  the  country 
was  stripped  to  pay  their  ransom.  The  ran- 
som of  a single  prisoner,  a Duke  of  Orleans, 
exceeded  one-third  of  the  national  revenue 
«f  England. 

Conquests  made  by  a modern  despot  of  the 
i-ontinent  have  still  some  sense  in  them.  The 
sew  property  being  contiguous,  is  laid  on  to 
his  old  property  ; the  inhabitants,  as  many  as 
he  thinks  fit  to  set  his  mark  upon,  go  to  in- 
crease his  armies ; their  substance,  as  much 
as  he  thinks  fit  to  squeeze  from  them,  goes 
into  his  purse. 

Conquests  made  by  the  British  nation 
W’ould  be  violations  of  common  sense,  were 
there  no  such  thing  as  justice.  They  are 
bungling  imitations  of  miserable  originals, 
bating  the  essential  circumstances.  Nothing 
but  confirmed  blindness  and  stupidity  can 
prompt  us  to  go  on  imitating  Alexander  and 
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Caesar,  and  the  NewZelanders,  and  Catherine 
and  Frederic,  without  the  profit. 

If  it  be  the  king  alone  who  gets  the  ap- 
pointment to  the  places,  it  is  a part  of  the 
nation,  it  may  be  said,  that  gets  the  benefit  of 
filling  them.  A precious  lottery!  Fifty  or 
one  hundred  millions  the  cost  of  the  tickets 
So  many  years  purchase  of  ten  or  twenty 
thousand  a-year,  the  value  of  the  prizes.  This 
if  the  scheme  succeed:  — what  if  it  fail? 

I do  not  say  there  are  no  sharers  in  the 
plunder:  — it  is  impossible  for  the  head  of  a 
gang  to  put  the  whole  of  it  into  his  own 
pocket.  All  I contend  for  is,  that  robbery  by 

wholesale  is  not  so  profitable  as  by  retail : 

if  the  whole  gang  together  pick  the  pockets 
of  strangers  to  a certain  amount,  the  ring- 
leaders pick  the  pockets  of  the  rest  to  a much 
greater.  Shall  I or  shall  I not  succeed  in  per- 
suading my  countrymen  that  it  is  not  their 
interest  to  be  thieves? 

“ Oh,  but  you  mistake!”  cries  somebody, 
“ we  do  not  now  make  war  for  conr|uests, 
but  for  trade.”  More  foolish  still.  'I'liis  is  a 
still  worse  bargain  than  before.  Conquer  the 
wiiolo  world,  it  is  impossible  you  should  in- 
crease your  trade  one  halfpenny :— it  is  impos- 
sible you  should  do  otherwise  than  diminish 
it.  Conquer  little  or  mucli,  you  pay  for  it  by 
taxes  : — but  just  so  much  as  a ir  'itant  pays 
iu  taxes,  just  so  much  he  is  disabled  from 
adding  to  the  capital  he  employs  in  trade. 
Had  you  two  worlds  to  trade  with,  you  could 
only  trade  with  them  to  the  amount  of  your 
capital,  and  u hat  credit,  you  might  meet  with 
on  the  strength  of  it.  This  being  true  of  each 
trader,  is  so  of  all  ti  aders.  Find  a fallacy  in 
this  short  argument  if  you  can.  If  you  ob- 
tained your  new  right  of  trading  given  you 
for  nothing,  you  would  not  be  a halfpenny 
the  richer : if  you  paid  for  them  by  war  or 
preparations  for  war;  by  just  so  much  as  you 
paid  for  these  you  would  be  the  poorer. 

The  good  people  of  England,  along  with 
the  right  of  self-government,  conquered  [)ro- 
digious  right  of  trade.  The  revolution  was 
to  produce  for  them  not  only  the  blessings  of 
security  and  power,  but  immense  and  sudden 
wealth.  Year  has  followed  after  year,  and 
to  their  endless  astonishment,  the  progress 
to  wealth  has  gone  on  no  faster  than  before. 
One  piece  of  good  fortune  still  wanting,  they 
have  never  thought  of: — that  on  tlm  day 
I their  shackles  were  knocked  off,  some  kind 
sylph  should  have  slipped  a few  thousand 
I pounds  into  every  man’s  pocket.  There  is  no 
! law  against  my  flying  to  the  moon.  Yet  I can- 
not get  there.  Why?  Because  I have  no 
wings.  What  wings  are  to  flying,  capital  is  to 
trade. 

There  are  two  ways  of  making  war  for 
trade, — forcing  independent  nations  to  let  you 
trade  with  them,  and  conquering  nations,  or 
pieces  of  nations,  to  make  them  tiade  with 
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you.  Tli(!  former  confriviuiee  is  to  nppearance 
the  more  easy,  ami  the  policy  of  it  the  more 
refined.  The  latter  is  more  in  the  good  old 
way,  and  the  king  does  his  own  business  and 
the  nation’s  at  the  same  time.  He  gets  the 
naming  to  the  places:  and  the  nation  cannot 
choose  but  join  with  him,  being  assured  that 
it  is  all  for  t he  sake  of  getting  them  the  trade. 
The  places  he  lays  hold  of,  good  man,  only 
out  of  necessity,  and  that  they  may  not  go 
a-begging:  — on  his  own  account,  he  has  no 
more  mind  for  them  than  a new-made  Inshop 
for  the  mitre,  or  a new-made  speaker  for  the 
chair.  To  the  increase  of  trade,  both  these 
plans  of  war  equally  contribute.  What  you 
get  in  both  cases  is  the  pleasure  of  the  war. 

The  legal  right  of  trading  to  part  of  Ame- 
rica was  conquered  by  France  from  Britain 
in  the  last  war.  What  have  they  got  by  it? 
They  have  got  Tobago,  bankruptcy,  and  a re- 
volution, for  their  fifty  millions.  Ministers, 
who  to  account  for  the  bankruptcy  are  forced 
to  say  something  about  the  war,  call  it  a na- 
tional one  : — the  king  has  not  got  by  it,  — 
therefore  the  nation  has.  What  has  it  got? 
A fine  trade,  were  there  but  capital  to  carry 
it  on.  With  such  room  for  trade,  how  comes 
there  to  be  no  more  of  it  ? This  is  what  mer- 
chants and  manufacturers  are  putting  them- 
selves to  the  torture  to  account  for.  The 
sylph  so  necessary  elsewhere,  was  still  more 
necessary  to  France ; since,  over  and  above 
her  other  work,  there  was  the  fifty  millions 
spent  in  powder  and  shot  to  replace. 

The  King  of  France,  however,  by  getting 
Tobago,  probably  obtained  two  or  three  thou- 
sand pounds  worth  of  places  to  give  away. 
This  is  what  he  got,  and  this  is  all  that  any- 
body got  for  the  nation’s  fifty  millions.  Let  us 
go  on  as  we  have  begun,  strike  a bold  stroke, 
take  all  their  vessels  we  can  lay  hold  of  with- 
out a declaration  of  war,  and  who  knows  but 
what  we  may  get  it  back  again.  With  the  ad- 
vantages we  now  have  over  them,  five  times 
the  success  they  are  so  pleased  with,  would 
be  but  a moderate  expectation.  For  every 
fifty  millions  thus  laid  out,  our  king  would  get 
in  places  to  the  amount,  not  of  two  or  three 
thousand  pounds  only,  but  say  of  ten,  fifteen, 
or  twenty  thousand  pounds.  All  this  would 
be  prodigious  glory  — and  fine  paragraphs  and 
speeches,  thanksgivings,  and  birth-day  odes, 
might  be  sung  and  said  for  it : but  for  eco- 
nomy, I would  much  rather  give  the  king  new 
places  to  the  same  amount  at  home,  if  at  this 
price  his  ministers  would  sell  us  peace. 

The  conclusion  is,  that  as  we  have  nothing 
to  fear  from  any  other  nation  or  nations,  nor 
want  anything  from  other  nations,  we  can 
have  nothing  to  say  to  other  nations,  nor  to 
hear  from  them,  — that  might  not  be  as  public 
as  any  laws.  What  then  is  the  veil  of  secresy 
that  enwraps  the  proceedings  of  the  cabinet? 
A mere  cloak  for  wickedness  and  folly  — a 
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dispensation  to  ministers  to  save  them  from 
the  trouble  of  thinking  — a warrant  for  play- 
ing all  manner  of  mad  and  silly  pranks,  un- 
seen and  uncontrculed  — a licence  to  play  at 
hazard  with  their  fellows  abroad,  staking  our 
lives  and  fortunes  upon  the  throw. 

What,  then,  is  the  true  use  and  effect  of 
secresy?  That  the  prerogatives  of  place  may 
furnish  an  aliment  to  petty  vanity, — that  the 
members  of  the  circulation  may  have  as  it 
were  a newspaperto  themselves,  — that  under 
favour  of  the  monopoly,  ignorance  and  inca- 
pacity may  put  on  airs  of  wisdom,  — that  a 
man,  unable  to  write  or  speak  what  is  fit  to  be 
put  into  a newspaper,  may  toss  up  his  head 
and  say,  I don’t  read  newspapers  — as  if  a 
parent  were  to  say  I don’t  trouble  my  head 
about  schoolmasters,  — and  that  a minister, 
secure  from  scrutiny  in  that  quarter,  may  have 
the  convenient  opportunity,  upon  occa.«ion,  of 
filling  the  posts  with  obsequious  cyphers,  in- 
stead of  effective  men  : — anything  will  do  to 
make  a minister  whose  writing  may  be  writ- 
ten for  him,  and  whose  duty  in  speaking  con- 
sists in  silence. 

This  much  must  be  confessed  : — if  secresy 
as  against  the  nation  be  useless  and  pernicious 
to  the  nation,  it  is  not  useless  and  pernicious 
with  regard  to  its  servants.  It  forms  part  of 
the  douceurs  of  office — a perquisite  which 
will  be  valued  in  proportion  to  the  insignifi- 
cance of  their  characters  and  the  narrowness 
of  their  views.  It  serves  to  pamper  them  up 
with  notions  of  their  own  importance,  and 
to  teach  the  servants  of  the  people  to  look 
down  upon  their  masters. 

Oh! — but  if  everything  that  were  written 
were  liable  to  be  made  public,  were  published, 
who  would  treat  with  you  abroad?  Just  the 
same  persons  as  treat  with  you  at  present. 
Negotiations,  for  fear  of  misrepresentation, 
w’ould  perhaps  be  committed  somewhat  more 
to  writing  than  at  present; — and  where  would 
be  the  harm  ? The  king  and  his  ministers 
might  not  have  quite  such  such  copious  ac- 
counts, true  or  false,  of  the  tittle-tattle  of 
each  court:  or  they  must  put  into  different 
hands  the  tittle-tattle,  and  the  real  business. 
And  suppose  your  head  servants  were  not 
so  minutely  acquainted  with  the  mistresses 
and  buffoons  of  kings  and  their  ministers,  — 
what  matters  it  to  you  as  a nation,  wlio  have 
no  intrigues  to  carry  on,  no  petty  points  to 
compass  ? 

It  were  an  endless  task  to  fill  more  pages 
with  the  shadows  that  might  be  conjured 
up  in  order  to  be  knocked  down.  1 leave 
that  task  to  any  that  will  undertake  it.  I 
challenge  party  men  — I invite  the  impartial 
lovers  of  their  country  and  mankind  to  dis- 
cuss the  question  — to  ransack  the  stores  of 
history,  and  imagination  as  well  as  history,  for 
cases  actual  or  possible,  in  which  the  want 
of  secrecy  in  this  line  of  business  can  be 
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shown  to  be  attended  with  any  substantial 
prejudice. 

As  to  the  constitution,  the  question  of 
cabinet-secresy  having  never  been  tried  by  the 
principles  of  the  constitution,  has  never  re- 
ceived a decision.  The  good  old  Tudor  and 
Stuart  principles  have  been  suffered  to  remain 
unquestioned  here.  Foreign  politics  are  ques- 
tions of  state.  Under  Elizabeth  and  James, 
nothing  was  to  be  inquired  into  — nothing 
was  to  be  known  — everything  was  matter  of 
state.  On  other  points  the  veil  has  been  torn 
away  : but  with  regard  to  these,  there  has 
been  a sort  of  tacit  understanding  between 
ministers  and  people. 

Hitherto  war  has  been  the  national  rage : 
peace  has  always  come  too  soon,  — war  too 
late.  To  tie  up  the  ministers’  hands  and  make 
them  continually  accountable,  would  be  de- 
priving them  of  numberless  occasions  of  seiz- 
ing those  happy  advantages  that  lead  to  war  : 
it  would  be  lessening  the  people’s  chance  of 
their  favourite  amusement.  For  these  hundred 
years  past,  ministers,  to  do  them  justice,  have 
generally  been  more  backward  than  the  people 
— the  great  object  has  rather  been  to  force 
them  into  war,  than  to  keep  them  out  of  it. 
Walpole  and  Newcastle  were  both  forced  into 
war. 

It  admits  of  no  doubt,  if  we  arc  really  for 
war,  and  fond  of  it  for  its  own  sake,  we  can 
do  no  bettor  than  let  things  continue  as  they 
are.  If  we  think  peace  better  than  war,  it  is 
equally  certain  that  the  law  of  secresy  cannot 
be  too  soon  abolished. 

Such  is  the  general  confusion  of  ideas  — 
such  the  power  of  the  imagination  — such  the 
force  of  prejudice  — that  I verily  believe  the 
persuasion  is  not  an  uncommon  one ; — so  clear 
in  their  notions  are  many  worthy  gentlemen, 
that  they  look  upon  war,  if  successful,  as  a 
cause  of  opulence  and  prosperity.  With  equal 
justice  might  they  look  upon  the  loss  of  a leg 
as  a cause  of  swiftness. 

Well,  but  if  it  he  not  directly  the  cause  of 
opulence,  it  is  indirectly;  from  the  successes 
of  war,  come,  say  they,  our  prosperity,  our 
greatness  ; thence  the  respect  paid  to  us  by 
Foreign  Powers  — thence  our  security  : and 
who  does  not  know  how  necessary  security 
is  to  opulence? 

No ; war  is,  in  this  way,  just  as  unfavour- 
able to  opulence  as  in  the  other.  In  the  pre- 
sent mode  of  carrying  on  war — a mode  which 
it  is  in  no  man’s  power  to  depart  from,  se- 
curity is  in  proportion  to  opulence.  Just  so 
far  then  as  war  is,  by  its  direct  effects,  un- 
favourable to  opulence,  — just  so  far  is  it  un- 
favourable to  security. 

Respect  is  a term  I shall  beg  leave  to 
change;  respect  is  a mixture  of  fear  and  es- 
teem, but  for  constituting  esteem,  force  is 
not  the  instrument,  but  justice.  The  senti- 
ment really  relied  upon  for  security  is  fear. 
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By  respect  then  is  meant,  in  plain  English, 
fear.  But  in  a case  like  this,  fear  is  much 
more  adverse  than  favourable  to  security.  So 
many  as  fear  you,  join  against  you  till  they 
think  they  are  too  strong  for  you,  and  then 
they  are  afraid  of  you  no  longer ; — meantime 
they  all  hate  you,  and  jointly  and  severally 
they  do  you  as  much  mischief  as  they  can. 
You,  on  your  part,  are  not  behindhand  with 
them.  Conscious  or  not  conscious  of  your 
own  bad  intentions,  you  suspect  theirs  to  be 
still  worse.  Their  notion  of  your  intentions 
is  the  same.  Measures  of  mere  self-defence 
are  naturally  taken  for  projects  of  aggression 
The  same  causes  produce,  on  both  sides,  the 
same  effects  ; each  makes  haste  to  begin  for 
fear  of  being  forestalled.  In  this  state  ot 
things,  if  on  either  side  there  hap[>en  to  be  a 
minister  or  a would-be  minister,  who  has  a 
fancy  for  war,  the  stroke  is  struck,  and  the 
tinder  catches  fire. 

At  school,  the  strongest  boy  may  perhaps 
be  the  safest.  Two  or  more  boys  are  not  al- 
ways in  readiness  to  join  against  one.  But 
though  this  notion  may  hold  good  in  an  Eng- 
lish school,  it  will  not  bear  transplanting  upon 
the  theatre  of  Europe. 

Oh  ! but  if  your  neighbours  are  really  afraid 
of  you,  their  fear  is  of  use  to  you  in  another 
way  — you  get  the  turn  of  the  scale  in  all 
disputes.  Points  that  are  fit  all  doubtful,  they 
give  up  to  you  of  course.  Watch  the  moment, 
and  you  may  every  now  and  then  gain  points 
that  do  not  admit  of  doubt.  This  is  only  the 
former  old  set  of  fallacies  exhibited  in  a more 
obscure  form,  and  which,  from  their  obscu- 
rity only,  can  show  as  new.  The  fact  is,  as  has 
been  already  shown,  there  is  no  nation  that 
has  any  points  to  gain  to  the  prejudice  of  any 
other.  Between  the  interests  of  nations,  there 
is  nowhere  any  real  conflict : if  they  appear 
repugnant  anywhere,  it  is  only  in  proportion 
as  they  are  misunderstood.  What  are  these 
points?  What  points  are  these  which,  if  you 
liad  your  choice,  you  would  wish  to  gain  of 
them  ? Preferences  in  trade  have  been  proved 
to  be  worth  nothing,  — distant  territorial  ac- 
quisitions have  been  proved  to  be  worth  less 
than  nothing.  When  these  are  out  of  the 
question,  what  other  points  are  there  worth 
gaining  by  such  means. 

Opulence  is  the  word  1 have  first  men- 
tioned ; but  opulence  is  not  the  word  that 
would  be  first  pitched  upon.  The  repugnancy 
of  the  connexion  between  war  and  opulence 
is  too  glaring  : — the  term  opulence  brings  to 
view  an  idea  too  simple,  too  intelligible,  too 
precise.  Splendour,  greatness,  glory,  these  are 
terms  better  suited  to  the  purpose.  Prove 
first  that  war  contributes  to  splendour  and 
greatness,  you  may  persuade  yourself  it  con- 
tributes to  opulence,  because  when  you  think 
of  splendour  you  think  of  opulence.  But 
splendour,  greatness,  glory,  all  these  fine 


UNIVERSAL  AND  PERPETUAL  PEACE. 


5C,0 


PRINCIPLES  OF  INTERNATIONAL  LAW. 


things,  may  lu!  produceil  liy  useless  success, 
ami  uiiprolitiibl^  ami  eiiei  vatiiiif  exleiit  of  tlo- 
niinioii  oblaiiiod  at  the  expense  of  opulence; 
ami  (bis  is  tbe  way  in  wliich  you  may  manage 
so  as  to  prove  to  yourself,  that  tbe  way  to 
make  a man  run  tbe  (juicker  is  to  cut  off  one 
of  bis  legs.  And  true  enough  it  is,  that  a man 
wbo  has  bad  a leg  cut  olF,  and  tbe  stump 
healed,  may  bop  faster  than  a man  who  lies 
in  bed  with  both  legs  broken,  can  walk.  And 
tlius  you  may  prove  that  Britain  is  in  a better 
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case  after  tbe  expenditure  of  a glorious  war, 
than  if  there  bad  been  no  war;  because 
France  or  some  other  country,  was  put  by  it 
into  a still  worse  condition. 

In  respect,  therefore,  of  any  benefit  to  be 
derived  in  the  shape  of  conquest,  or  of  trade 
— of  opulence  or  of  respect — no  a(l  vantage  can 
be  reaped  by  the  employment  of  tbe  unne- 
cessary, tbe  mischievous,  and  unconstitutional 
system  of  claiidestiuity  and  secresy  in  nego- 
tiation. 
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§ I . Giound.<  of  expeclation  respecting  the 
j.raclicahility  of  the  proposed  junction. 

The  most  recent,  as  well  as  most  deter- 
minate grounds,  rest,  it  is  believed,  on  the 
authority  of  the  work,  intituled,  “ Memoirs 
of  the  Mexican  Revolution,”  &c.  by  William 
Davis  Robinson,  in  two  volumes  8vo,  Lon- 
don, 1820  : the  author,  a citizen  of  the  United 
States,  a gentleman  of  good  character,  well 
known  to  the  legation  of  his  own  state  here 
in  London.  In  Volume  II.  Chapter  XIII. 
p.  263  is  devoted  to  this  subject. 

It  speaks  (II.  269.)  of  the  measure  in  ques- 
tion as  being  known  to  have  been  a favourite 
measure  of  the  last  of  the  two  Pitts.  It  cer- 
tainly was  in  the  contemplation  of  General 
Miranda,  whose  enterprise  was  undertaken 
under  the  protection  of  that  minister.  It  was 
from  Miranda  that  the  Edinburgh  Review- 
derived  the  principal  part  of  the  information 
contained  in  its  article  on  the  subject,  anno 
1810. 


• The  MSS.  from  which  the  following  work  is 
taken,  bear  date  from  21st  to  24th  .June  1822,  and 
appear  to  have  been  prepared  for  the  press  under 
the  author’s  superintendence.  As  the  project 
VOL,  II. 


Being  so  long  posterior  to  Humboldt’s  great 
w-ork,  this  of  Mr.  Robinson  speaks  of  course 
(p.  265.)  of  the  nine  several  supposed  lines 
of  junction,  mentioned  in  that  universally 
known  w'ork:  but  by  Humboldt,  in  making 
the  number  of  them  so  considerable,  physical 
possibility  is  alone  taken  into  consideration  : 
length  of  voyage  in  respect  of  time,  and  con- 
sequently prospect  of  net  profit,  not  being 
taken  into  the  account : to  which  latter  pur- 
pose, if  the  reports  given  by  Mr.  Robinson 
are  to  be  depended  upon,  the  nine  will  be 
found  reduced  to  one. 

Nothing  can  be  more  encouraging  than  the 
expectations  held  out  by  this  account  of  his. 
I'hree  spots,  it  is  true,  are  mentioned.  But 
of  the  three,  taking  the  matter  upon  the  fai'e 
of  his  account  of  it,  the  one  from  Porto  Bello 
on  the  Atlantic  to  Panama  on  the  Pacific,  is 
decidedly  impracticable : another,  namely  from 
the  port  formed  by  the  river  Guasacualco  in 
the  Atlantic,  to  Tehuantepec  in  the  Pacific, 
not  worth  a thought  in  comparison  with  the 

brings  out  a practical  illustration  of  the  l>rin- 
ciples  inculcated  in  the  Es.sa)'s  on  Internatiorud 
Law,  it  is  conceived  that  the  account  of  it  wij 
form  a suitable  appendix  to  that  wor.t. 

N u 
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•hirJ:  a cliiiin  of  mountains  runtiin.ir  i)e(\veen 
the  two  seas,  (p.  287,)  and  the  only  chance 
depending  on  the  existence  of  some  ravine, 
deep  enough  to  afford  a practicable  passage 
for  a cut. 

In  this  third  proposed  course  through  the 
lake  of  Nicaragua,  no  mountains  are  in  the 
way.  From  the  river  San  Juan  (in  English 
St.  John,)  running  from  the  lake  into  the 
Atlantic,  it  passes  on  to  the  Pacific,  either 
through  the  lake  of  Leon,  which  by  a river 
communicates  with  the  lake  of  Nicaragua,  or 
by  a direct  cut  at  a less  distance. 

The  information  he  speaks  of  as  being  de- 
rived from  a number  of  persons  of  different 
descriptions  (names  not  mentioned,)  by  whom 
the  tract  of  country  in  question  had  been 
visited.  I he  sum  of  it  is  as  follows:  — 

I.  Elevation  of  the  land. 

Between  both  lakes  and  the  Pacific,  the 
ground  “ a dead  level." 

II.  Depth  of  water  on  the  side  of  the  At- 
lantic. 

Feet. 

1.  General  depth  over  the  bar  at  the 

mouth  of  St.  John’s  River,  ...  12 

2.  In  a particular  part, 25 

3.  Depth  in  the  river  after  the  bar  has 

been  crossed,  from  fathoms  4,  making,  24 
to  fathoms  6,  making, 36 

4.  Depth  of  water  in  the  Nicaragua  Lake, 

from  fathoms  3,  making 18 

to  fathoms  8,  making, 48 

5.  In  the  Pacific  Ocean,  depths  of  water  not 
stated  in  figures,  but  said  to  be  “ free  from 
rocks  and  shoals ; in  one  part,”  the  Papa- 
gayo  coast,  “ the  shore  so  bold,  that  a fri- 
gate may  anchor  within  a few  yards  of  the 
beach." 

III.  Length  of  a strait  cut  at  different  parts 
of  the  above  dead  level. 

1.  From  Lake  Nicaragua  to  the  Pacific,  in  the 
Gulph  of  Papagayo,  miles  from  21  to  25. 

2.  From  Lake  Leon  to  the  Pacific,  on  the 
coast  of  Nicoya,  miles  from  13  to  15. 

3.  From  the  Atlantic  into  Lake  Nicaragua, 
up  the  River  San  Juan,  “ Large  brigs  and 
schooners  sail." 

Length  of  a river  by  which  Lake  Leon  com- 
municates already  with  the  sea,  “ Leagues 
8,”  say  miles  24. 

Neither  in  Humboldt’s  Work,  nor  in  any 
other  as  yet  published,  is  any  considerable 
part  of  the  above  information  (it  is  believed) 
to  be  found. 

Under  these  circumstances,  the  Nicaragua 
track  seems  to  be  the  one,  the  only  one,  to 
which,  in  the  present  state  of  our  knowledge 
here  in  Europe,  the  attention  of  capitalists 
can  be  directed,  with  a view  to  the  formation 
of  any  such  company  as  is  here  proposed. 
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§ 2.  Outline  of  the  pro}>oscd  agreement  for 
the  aecomjtlislnneni  of  it. 

I.  Situation  and  dimensions  of  the  proposed 
spot. 

Taking  the  conrepfion  of  the  spot  from  the 
view  given  of  it  in  the  maps  to  Pinkerton’s 
Atlas,  the  greatest  tract  of  territory  that 
w'ould  be  requisite  to  be  allotted  to  the  pur- 
pose would  be,  that  which  occu|)ies,  in  length, 
somew’hat  less  than  four  degrees  of  longitude, 
geographical  miles  say  220,  namely,  from  the 
mouth  of  St.  John’s  river  in  the  Pacific  ; and 
in  breadth,  upon  an  average,  a little  more  than 
a degree  of  latitude,  geographical  miles  say  a 
little  more  than  60.  Upon  the  face  of  the 
map,  the  natural  boundaries  are,  to  the  north, 
a chain  of  lofty  mountains ; to  the  south,  an- 
other such  chain,  with  the  exception  of  the 
“dead  level”  above  spoken  of;  to  the  east, 
the  Atlantic ; to  the  west,  — in  part  the  chain 
of  mountains,  having  on  the  other  side  of  it 
the  territory  of  Costa  Rica,  — on  other  part, 
the  Pacific. 

In  this  tract  of  country  may  be  seen  the 
maximnni  of  what  it  can  be  necessary  should 
be  ceded  to  the  proposeil  company  ; whether, 
from  this  quantity,  consistently  with  the  ac- 
complishment and  perpetual  maintenance  of 
the  junction  for  mutual  and  universal  benefit, 
any  and  what  defalcation  can  be  made,  will 
scarcely  be  ascertainable,  until  the  necessary 
surveys  have  been  made  and  reported. 

Whatever  may  be  the  site  and  amount  of 
it,  call  it  for  the  present  Junctiana. 

II.  Proposed  source  of  benefit  to  the  pro- 
posed company  in  a pecuniary  shape. 

1.  The  pu'ee  of  transit,  w'hatsoever  shape 
or  shapes  may  be  given  to  it : this  price  being 
to  be  received  from  the  masters  of  all  vessels 
making  use  of  the  communication. 

2.  'I’he  absolute  property  in  the  land  (land 
covered  with  water  included,)  of  all  this  ter- 
ritory, or  of  what  lesser  portion  of  it  shall, 
on  re|)ort  of  surveyors,  as  above,  be  deemed 
necessary  and  sufficient : thence,  the  right  of 
selling  it  in  parcels,  and  letting  it  out  upon 
leases,  for  building  and  other  purposes. 

III.  Proposed  obligations  of  the  company. 

1.  To  pay  to  the  local  authorities  a sum  in 
the  name  of  purchase  money  for  the  powers 
of  government. 

2.  To  pay  the  expense  of  the  indemnifica- 
tion due  to  all  such  individuals,  original  in- 
habitants styled  Indians  included,  as  posse-s 
any  interest  in  whatsoever  land  comes  to  be 
purchased ; the  value,  so  paid  for,^to  be  the 
present  value  only,  not  any  suen  additional 
value  as  may  be  expected  to  be  derived  from 
the  accomplishment  of  the  measure.  In  case 
of  disagreement,  the  prices  to  be  referred  to 
arbitration  in  manner  hereinafter  to  be  men- 
tioned. 

3 To  defray  the  whole  expense  of  effecting 
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and  keeping  up  the  communication  : inclu- 
ding, as  well  necessary  fortifications  towards 
the  two  seas,  as  necessaiy  means  of  commu- 
nication of  all  sorts,  such  as  canals,  locks, 
bridges,  tunnels,  &c. ; and  necessary  recep- 
tacles of  all  sorts  for  vessels,  such  as  docks, 
jetties,  &c. 

4.  In  respect  of  the  price  of  transit,  as 
above,  the  company  to  admit  vessels  of  all 
states,  at  the  outset  and  forever,  on  exactly 
the  same  footing,  — the  state  or  states  with 
which  the  agreement  is  made,  not  excepted: 
no  favour,  direct  or  indirect,  to  be  given  to 
any  one  at  the  expense  of  any  other  state,  or 
of  all  states. 

5.  So  in  respect  of  purchase  and  renting  of 
land,  as  above. 

6.  Proposition  to  be  made  to  the  Anglo- 
American  United  States,  to  take  the  Junc- 
tiana  Territory  under  their  protection,  by 
admitting  it  into  their  union  : terms,  except 
so  far  as  shall  be  excepted,  the  same  in  prin- 
ciple with  those  upon  which  the  recently  ad- 
mitted states  have  been  admitted:  admitted 
namely  for  a time,  and  while  in  a state  of 
probation,  under  the  administration  of  the 
President  of  the  United  States,  and  as  soon 
as  ripe,  admitted  on  the  same  footing  as  those 
other  states,  and  with  the  same  sort  of  go- 
vernment. Considering  the  benelit  which, 
in  so  many  shapes,  these  United  States  would 
reap  from  the  accomplishment  of  the  junction, 
and  the  honour  conferred  on  their  nation  by 
the  proposed  spontaneous  choice,  their  con- 
currence seems  hardly  to  be  doubted  of.  As 
to  this  point,  see  § 8. 

7.  No  slavery,  in  any  shape,  to  be  allovvcd  : 
should  any  vessel,  with  any  slave  on  board, 
obtain  admittance  into  the  territory,  every 
such  slave,  upon  his  entrance  within  the  ter- 
ritory, to  be  free. 

N.B.  — It  seems  essential  that,  considering 
the  magnitude  of  the  advances  which  the 
company  would  have  to  make  before  any  re- 
turns could  be  expected,  every  security  whii  h 
the  nature  of  the  case  admits  of,  should  he 
atforded  to  it : and  in  particular  against  any 
changes  to  which  in  their  origin,  states  so 
lately  emancipated  from  so  bad  a form  of 
government,  cannot  but  appear  to  stand  ex- 
posed ; society  and  manners,  on  the  part  of 
BO  large  a proportion  of  the  population,  being 
as  yet  on  so  unfavourable  a footing.  As  to 
this  point,  see  § 7. 

For  tlie  preservation  of  its  rights  and 
powers  from  injury,  the  company  might  sti- 
pulate for  its  having  the  apjiointment  ot  a 
governor  of  the  state  so  constituted,  with  a 
negative  upon  all  laws,  liut  quereas  to  the 
need  of  this  ? See  § 7. 

8.  The  entire  price  of  transit,  at  the  rate 
of  so  much  per  ton,  to  he  made  known  and 
always  kept  known  to  all  iiersons  concerned: 
no  enhancement  by  particular  and  undeclared 
Collateral  charges. 


9.  The  maximum  of  it  to  be  determined  by 
the  agreement  between  the  contracting  par- 
ties : no  enhancement  except  by  mutual  con- 
sent, in  consequence  of  casual  expenses  and 
consequent  net  loss:  expenses,  the  nature  ot 
which  will  be  to  be  specified  in  the  ultimate 
agreement. 

§ 3.  Mexico — sacrifices  eventually  requisite — 
inducements  to  compliance. 

For  the  accomplishment  of  the  measure 
upon  the  plan  here  submitted,  the  following 
are  among  the  conditions  necessary  : — 

1.  That  the  expense  be  defrayed — not  by 
the  government  to  which  the  territory  be- 
longs, but  by  a joint-stock  company. 

2.  That,  for  their  security,  the  dominion, 
of  the  territory  through  whitb  the  commu- 
nication is  made,  be  ceded  to  the  company. 

3.  That  the  dominion  so  ceded  have — not 
on  both  sides  of  it  a territory  belonging  to 
one  and  the  same  government ; but,  on  one 
side,  a territory  belonging  to  one  government, 
namely  Mexico,  — on  the  other  side  of  it,  a 
territory  helonging  to  another  government, 
namely  Columbia. 

4.  That,  for  security  to  the  capitalists, 
memhers  of  the  joint-stock  company,  as  well 
as  for  the  benefit  and  satisfaction  of  all  other 
nations  interested,  the  territory  in  question 
be  taken  under  tue  protection  of  the  Anglo- 
American  United  States ; of  all  other  nations 
interested,  — which  is  as  much  as  to  say,  of  all 
the  other  nations  ot  tiie  earth. 

On  this  plan,  at  the  liaiids  of  Mexico,  cer- 
tain sacrifices  w'ill,  on  certain  suppositions, 
be  requisite. 

1.  In  Mexico,  lias  any  such  idea  yet  been 
entertained,  as  that  of  executing  the  enter- 
prise within  her  own  dominions,  and  'vith 
capital  to  no  greater  amount  than  could 
either  raised  by  taxes,  or  obtained  in  soiTft 
way  or  other  from  proprietors,  subjects  of  her 
own  government  ? In  Columbia,  tliere  seems 
some  ground  for  supposing  that  a conceptima 
to  the  like  effect  may  perhaps  have  jten 
entertained  in  relation  to  herself;  forasmuch 
as,  many  months  ago,  a competent  person 
was  sent  out  from  Europe  by  Columbia  to 
make  surveys  in  this  view;  and,  on  any  such 
occasion,  its  own  internal  resources  are  the 
w'ays  and  means  which  a government  would 
naturally  look  to,  before  it  thought  of  extra- 
neous ones. 

In  Mexico,  should  a persuasion  to  this  ef- 
fect have  already  obtained  possession  of  men’s 
minds,  a proposal  such  as  the  present  seems 
to  have  no  great  prospect  of  finding  accep- 
tance. 

The  probability,  however,  seems  to  be  on 
the  negative  side. 

1.  The  first  point  on  which  this  part  of  the 
question  will  turn,  is  — what  is  the  quantity 
of  capital  that  will  be  requisite?  As  to  tins 
point,  everything  is,  it  must  be  confessed,  ia 
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litter  darkness.  Estimate  bein^  as  yet  alto- 
gether out  of  the  question,  what  remains  is 
loose  conjecture,  and  without  anything  but 
the  general  nature  of  the  enterprise  for  its 
ground.  On  this  ground,  no  piofessioiial  man 
would,  it  is  believed,  set  the  expense  at  less 
than  several  millions  of  pounds  sterling  — 
between  four  and  live  times  as  many  dollars. 

Whatsoever  be  the  amount,  thus  much  i.s 
however  certain,  that  the  expenditure  would 
require  to  be  kept  running  on  — running  on 
for  a length  of  time,  probably  for  several 
years,  before  any  the  least  return  for  the 
money  could  be  received. 

That  any  such  sum  should  be  raised  by 
taxes  — raised  by  government  in  its  infant, 
and  as  yet  unsettled  state  — by  taxes  over 
and  above  all  that  will  be  requisite  for  carry- 
ing on  the  ordinary  business  of  government, 
is  an  expectation  of  a result,  which,  upon  the 
face  of  it,  does  not  seem  probable. 

As  to  a capital  to  be  raised  without  taxes 
— a capital  to  be  furnished  by  a joint-stock 
company,  having  for  its  members,  to  an  ex- 
clusive or  principal  amount,  individuals  be- 
longing to  the  State  of  Mexico: — the  for- 
mation of  any  such  company  depends  upon 
two  conditions:  — 

1.  Upon  the  existence  of  capital,  to  such 
an  amount,  at  the  disposal  of  individuals. 

2.  Upon  the  inability  of  finding  other  ap- 
plications for  it,  and  those  of  an  ordinary 
nature,  that  would  be  still  more  advantageous: 
applications,  in  the  instance  of  which  the 
employment  given  to  it  would  be  under  the 
eye  of  the  proprietor  — at  the  choice  of  the 
proprietor  — determined  on  each  occasion  by 
the  will  of  the  proprietor  ; and  would  not, 
as  in  this  case,  have  to  wait  during  an  inde- 
finite time,  for  every  the  smallest  return. 

If,  for  example,  the  information  that  has 
been  received  is  correct,  fifteen  per  cent,  and 
more,  and  with  an  immediate  return,  may  al- 
ways be  made  of  capital  in  Mexico  ; while, 
by  an  Ent/lish  capitalist,  less  than  ten  per 
cent.,  if  placed  u|)on  a footing  regarded  by 
him  as  an  assured  one,  would  be  caught  at ; 
and  for  this,  or  something  not  more  than  this, 
if  possessed  of  sufficient  means  of  living  from 
otlier  sources,  he  would  even  be  content  to 
wait.  On  the  establishment  of  the  London 
Docks  for  example,  ten  per  cent,  was  the 
maximum  looked  to ; and  this  was  long  be- 
fore the  commencement  of  that  state  of  things, 
by  which  the  profit  capable  of  being  expected 
from  capital,  has  been  of  late  years  so  much 
reduced. 

This  point  being  determined  upon,  if  tbe 
determination  be  that  a joint-stock  company, 
fojined  by  capitalists  of  all  nations,  foreigners 
as  well  as  natives  shall  be  resorted  to;  then 
comes  the  question  about  the  portion  of  terri- 
tory, and  the  cession  to  be  made  of  it. 

If  the  only  portion  that  required  to  be 
ceded,  were  tbe  portion  to  be  purchased  by 


tbe  company  for  llie  p'.irposc  of  tlie  coimmi- 
nication,  that  is  to  say,  tbe  portion  tbrough 
wbicb  the  woi  k would  have  to  be  carried  on, 
tlius  far  no  great  dilficulty  presents  itself-  th;ig 
far,  by  tbe  supposition,  Mexico  would  have 
her  equivalent  : the  sacritiee  would  be  such 
as  she  would  be  piepared  to  make:  the  equi- 
valent, one  with  wbicb,  by  the  supposition, 
she  would  be  satisfied. 

But  the  difficulty,  if  there  be  any  in  the 
case,  lies  here.  It  is  essential  to  the  plan, 
that  Columbia  be  not  excluded  from  a share 
in  that  benefit  which  consists  in  contiguity  — 
immediate  contiguity  — to  the  spot  through 
which  the  communication  is  made.  For  this 
purpose  it  is  necessary  that,  while  on  one 
1 side  Mexico  has  the  territory  immediately 
contiguous  to  the  territory  through  which 
the  communication  passes,  Columbia  should 
have  the  territory  immediately  contiguous  to 
it  on  the  other  side.  But,  according  to  the 
latest  account  that  has  been  made  public, 
viz.  Mr.  Robinson’s,  as  published  in  London, 
anno  1821,  there  is  but  one  spot  that  affords 
any  tolerably  fair  promise  of  any  such  junc- 
tion on  profitable  terms;  and  is  a spot 
in  which  Lake  Nicarayua  is  included ; and  if 
the  information  received  be  correct,  not  only 
the  contiguous  land  on  the  side  of  Mexico  is 
regarded  as  appertaining  to  Mexico,  but  also 
the  contiguous  land  on  the  side  of  Columbia. 

If  tliis  be  not  the  case,  if  the  claims  or 
expectations  of  Mexico  do  not  embrace  both 
sides,  here  ends  this  dilficulty:  but  if  they 
do  embrace  both  sides,  then  it  is  that  the  dif- 
ficulty will  have  place  ; for  then  it  is  that  by 
Mexico,  according  to  the  plan  here  proposed, 
a sacrifice  to  a certain  amount  will  have  to 
be  made. 

For  its  direct  object,  this  plan  has  the  se- 
curing the  establishment  of  the  communication 
for  the  benefit  of  all  nations  without  excep- 
tion ; and  more  particularly  for  the  benefit  of 
Mexico,  Columbia,  and  the  Anglo-American 
States ; these  being  the  tliree  nations  to 
which  local  proximity  will  render  it  in  a pe- 
culiar degree  advantageous.  But  moreover, 
for  its  collateral  objects  it  has  the  prevention 
of  all  that  ill-will,  as  between  Mexico  and 
Columbia,  of  which  the  possession  of  so 
great  an  advantage  to  Mexico,  to  the  ex  lu- 
sion  of  Columbia,  could  scarcely,  the  nature 
of  man  considered,  fail  of  being  productive  be- 
twixt Mexico  and  Columbia.  VVith  more  pro- 
priety might  it  have  been  said,  between 
Mexico  on  the  one  part,  and  on  the  ether 
part  Columbia,  backed  by  all  tbe  other  na- 
tions of  the  earth. 

This  heart-burning,  this  source  of  war  and 
disappointment  — this  it  is  that  presents  it- 
self to  view  as  the  great  natural  stumbling- 
hlocktothe  undertaking:  this stumbling-hicck 

it  is  the  principal  object  of  this  prope.sal  to 
remove. 

Suppose  even  that,  by  her  own  resoiirees,. 
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and  within  her  own  dominions,  it  were  com- 
pletely in  the  power  of  Mexico  to  establish 
the  communication,  still  this  stumbing-hlock 
would  remain  unremoved  ; a nation  which  for 
a long  time,  at  sea  at  least,  could  not  but  re- 
main a weak  one:  this  weak  nation,  em- 
barked in  a project,  presenting  a face  of 
injury  to  all  the  powers  upon  earth  ! 

For  the  sake  of  peace  in  general,  and  for 
the  peace  and  safety  to  Mexico  in  particular, 
tliis  proposal  has  therefore  for  its  main  object, 
the  preventing  a possession  thus  important 
to  all  nations,  from  being  endeavoured  to  be 
taken  for  a subject  of  exclusive  property  by 
any  nation  — to  preserve  it  from  becoming  a 
bone  of  contention  to  all  nations  — to  pre- 
serve it  from  this  fate,  by  placing  it  in  the 
conjunct  hands  of  three  nations,  in  the  cha- 
racter of  trustees  for  themselves  and  for  all 
others  without  exception. 

On  the  supposition,  that  Mexico  has  placed 
herself,  and  is  known  to  have  placed  herself, 
in  so  dangerous  a situation,  and  that  the  aid 
of  capital  from  without  is  at  the  same  time 
regarded  by  her  as  necessary,  would  any  such 
capital  to  any  such  amount  be  found  ? 

By  capitalists,  the  danger  against  which,  in 
this  case,  adequate  security  would  be  looked 
for,  is  not  merely  want  of  inclination  to  se- 
cure to  them  the  stipulated  benefits,  but 
want  of  ability.  But  as  to  this  point  in  the 
case  supposed,  the  company  would  behold  it- 
self in  a state  of  dependence,  not  only  on 
Mexico  herself,  but  on  every  other  power, 
with  which,  either  on  the  account  here  in 
question,  or  on  any  other,  Mexico  might,  at 
any  point  of  time,  however  distant,  find  her- 
self in  a state  of  hostility.  Should  any  such 
hostility  at  any  time  have  place  (and  can  it 
rationally  be  supposed  that  it  will  not  at  any  j 
time  have  place?)  the  most  prominent  ob- 
ject would  of  course  be  this  matchless  jewel, 
— this  matchless  key  to  commercial  advan- 
tage : the  first  endeavour  would  be  either  to 
take  possession  of  it,  or  (as  England  did  by 
the  Washington  capital)  to  destroy  it ; and 
in  either  case,  what  would  be  the  condition 
of  the  company  ? 

Hereupon  comes  the  question  — the  secu- 
rity here  proposed,  will  it  be  sufficient  ? 
O yes  : that  it  will : this  position  requires  a 
separate  consideration ; and  the  truth  of  it 
will  be  rendered  (it  is  hoped)  sufficiently 
manifest  in  another  place.  See  § 8. 

Upon  the  plan  of  universal  benefit  here 
proposed,  all  nations  would  behold  in  Mexico 
a friend.  Upon  the  plan  of  exclusive  benefit 
to  Mexico,  this  plan  of  universal  benefit  being 
supposed  rejected,  and  known  to  be  rejected, 
all  nations  would  behold  in  her  an  enemy. 
Upon  the  plan  of  universal  benefit,  all  other 
nations,  in  their  competition  with  these  two 
nations  and  one  anotlier,  are  secured  against 
every  disadvintaye.  except  that  which  has 
hci  11  establishcil  hy  the  haiu.!  ol  naluie  ; that  , 
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is  to  say,  local  distance.  Upon  the  plan  of 
exclusive  benefit,  they  would  behold  them- 
selves exposed  at  all  times  to  extortion to 

extortion  blind  and  boundless:  they  would 
look  to  the  Vistula,  to  the  Elbe,  to  the  Rhine: 
in  a word,  to  all  those  water  communications 
which  in  Europe  run  through  different  states. 
All  this  they  would  look  to  ; and,  in  the 
scene  of  self-pernicious  selfishness,  so  univer- 
sally and  constantly  exhibited  in  the  old 
world,  behold  evidence  but  too  conclusive  of 
the  like  mixture  of  improbity  and  folly  in  the 
new. 

To  Columbia,  such  virtual  hostility  could 
scarce  fail  to  be,  in  a peculiar  degree,  galling 
and  irritative.  To  Mexico,  to  the  exclusion 
of  Columbia,  the  junction  would,  on  this  sup- 
position,  give  the  prodigious  advantage  of  a 
water  communication  between  her  own  ports 
in  the  Atlantic,  and  her  own  ports  in  the 
Pacific.  Meantime,  for  this  same  advantage, 
in  the  case  of  Columbia,  the  demand  is  equally 
urgent. 

Suppose  her  next  neighbour  in  possession 
of  it,  and  herself  for  ever  either  destitute 
of  it,  or  dependent  for  it  on  the  ever  preca- 
rious good-will  of  a foreign  state,  — the  very 
idea  of  such  a state  of  things,  — could  if, 
consistently  with  the  nature  of  man,  fail  to 
have  irritation  for  its  accompaniment  ? While 
they  themselves  are  confined  to  the  supremely 
tedious  sea  communication  round  Cape  Horn, 
or  to  the  not  much  less  tedious  internal  com- 
munication up  the  rapid  current  of  the  river 
Magdalena,  with  a tedious  land- carriage  at 
the  end  of  it  — the  mercantile  men  of  that 
already-established  republic,  with  their  rulers 
at  their  back  — is  it  in  the  nature  of  man  they 
should  look  with  other  than  an  evil  eye  on 
their  rivals  in  the  Mexican  state,  if  in  the  ex- 
clusive possession  of  so  irresistible  an  instru- 
ment for  throwing  them  out  of  the  market  ? 

The  Columbians,  it  is  well  known  to 
Mexicans,  have,  for  a considerable  time  past, 
been  regarding  this  jewel  with  a proprie- 
tary eye.  After  many  unexpected  delays,  so 
late  as  February  1822,  a civil  engineer  went 
from  Europe  to  make  surveys  in  this  view. 
Exclusion  from  it  would  produce  in  their 
breasts  the  sensation  of  a loss.  In  the  breast 
of  Mexicans,  the  non-acquisition  of  it  would 
not  produce  any  surh  sensation  as  that  of 
loss.  By  the  acquisition  of  it,  in  equal  shares, 
on  the  here-proposed  partnership  footing,  the 
sensation  of  gain  would  be  produced  alike  on 
both  sides. 

In  this  state  of  things,  supposing  the  part- 
nership plan  rejected,  if  it  were  not  really 
the  interest,  it  would  at  any  rate  appear  to 
be  the  interest,  of  all  classes  in  the  republic 
of  Columbia,  to  act  in  a manner  more  or  less 
declaredly  hostile  to  Mexico — to  obstruct 
the  settlement  of  the  government — to  foment 
divisions— to  keep  tl:e  country  in  such  a state 
of  povertv,  as  should  op[>o:c  an  insuperable 
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bnr  fo  her  putting  herself  in  possession  of  so 
exeliisive  and  invidious  an  adv.antage. 

All  this  while,  what  should  never  be  out 
of  mind  is,  that  for  all  these  surmises,  un- 
pleasant as  they  are,  not  any  of  the  parties 
concerned,  but  the  penner  of  this  proposal, 
jind  he  alone  is  answerable.  All  individuals, 
on  whom  any  thing  depends,  being  on  both 
sides  alike  unknown  to  him,  the  propensities 
so  universal  in  human  nature  constitute  the 
only  source  whence  these  indications  of  pro- 
bable hostility  have  been  derived. 

A much  more  pleasing  object  of  contem- 
plation to  him  is  the  state  of  amity — - cordial 
and  durable  amity — which  the  sort  of  part- 
nership here  proposed  could  not  fail  to  num- 
ber among'its  natural  fruits.  The  infant  state 
would  behold  in  tliem  its  common  parents. 
In  the  Anglo-American  union,  of  wnose 
kindness  the  Columbian  repunhc  nas  had  such 
recent  experience,  and  at  whose  hands  the 
Mexican  state  has  so  sure  an  anticipation  of 
the  like  kindness,  they  would  behold  a com- 
mon friend,  and  a friend,  in  case  of  misun- 
derstanding, whether  on  these  or  any  other 
points;  a common  referee  — a referee,  such 
as  for  impartiality,  probity,  and  sound  sense. 
Las  assuredly  never  as  yet  been  matched  in 
the  history  of  nations. 

One  advantage,  however,  it  must  be  con- 
fessed there  is,  of  which,  in  this  plan,  Mexico 
would  put  herself  exclusively  in  possession: 
an  advantage  in  which  neither  any  other  na- 
tion, nor  even  Columbia  herself,  could  claim, 
any  the  least  share.  This  is  the  glory  of  so 
extraordinary,  not  to  say  unexampled,  a ma- 
nifestation of  the  union  of  those  two  virtues, 
to  which  all  other  virtues  are  reducible  — 
effective  benevolence  and  self-regarding  pru- 
dence. In  fact,  it  would  be  nothing  more 
than  a sacrifice  of  personal  interest  ill  un- 
derstood, to  personal  interest  well  under- 
stood : still,  so  difficult  to  human  weakness 
is  every  such  sacrifice,  so  imperfectly  underr 
stood  as  yet  is  the  connexion  between  social 
and  personal  interest,  that  the  characters  of 
generosity  would  not  the  less  assuredly  stamp 
themselves,  upon  the  face  of  the  sacrifice,  in 
the  most  conspicuous  and  unfading  colours. 

So  much  as  between  Mexico  and  Columbia. 
Now,  as  between  Mexico  and  all  other  na- 
tions. 

As,  by  refusal  of  this  cession,  Mexico  would 
stand  forth  in  the  eyes  of  all  other  nations  in 
the  light  of  an  enemy  of  their  common  wel- 
fare, so  by  consent  to  it,  she  would  establish 
herself  in  the  character  — the  conspicuous, 
the  indisputable,  tlie  indelible  character  — 
not  simply  of  a common  friend,  but  of  a be- 
nefactress — a common,  universal,  and  un- 
exampled benefactress.  To  her  they  would 
behold  themselves  indebted  — not  merely  for 
a benefit,  but  for  such  a benefit  as,  unless  it 
were  without  design  or  expectation  on  the 
part  of  the  benefactor,  the  nations  of  the 
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earth,  taken  in  the  aggregate,  never  yet  re- 
ceived at  the  liatuis  of  any  one.  Gratitude  is 
therefore  an  affection,  of  which,  in  so  far  as 
in  minds  so  situated,  any  such  social  atlcc- 
tion  can  have  place,  she  will  be  an  object  in 
all  eyes  — in  the  eyes  of  the  present  genera- 
tion, and  of  all  future  ones.  By  Spain,  and 
Spain  alone,  can  any  exception  to  this  obser- 
vation be  afforded.  But  no  longer  than  the 
present  delirium  lasts,  can  this  exception 
last : nations  are  not,  like  individuals,  ex- 
posed to  any  such  lamentable  disease,  as  in- 
sanity coeval  with  existence  — insanity  be- 
yond the  reach  of  cure. 

Howsoever  liable  to  become  faint,  the  co- 
lours of  national  grutiiudc  may  be,  such  is 
not  the  case  with  the  impression  made  by  re- 
spect. Bespect  is  a tribute,  which,  A\liere 
ready  due,  not  even  the  bitterest  enemy  can 
altogether  refuse : and  as  to  time,  tribute  in 
this  shape,  so  far  from  being  diminished,  is 
even  increased  by  it. 

The  cession — shall  it  be  gratuitous? — shall 
it  be  for  a price  ? — if  for  a price,  by  whom 
paid  ? — by  Columbia  in  the  whole— by  the  pro- 
posed company  in  the  whole? — by  Columliia 
and  the  proposed  company  in  shares? — and  if 
so,  in  what  shares  ? Questions,  these  wliicli 
of  necessity  must,  in  the  present  stage  ot  tho 
business,  be  left  unanswered. 

Thus  much,  however,  may  even  here  be 
mentioned ; namely,  that  if  by  Mexico  a price 
is  looked  for,  self-regarding  prudence  may  re- 
main or  not  remain,  — there  at  any  rate  ends 
benevolence, — effective  benevolence,  with 
whatever  glory  encircles  a virtue  of  siidi 
matchless  rarity  among  nations.  There  ends 
that  glory  to  Mexico,  and  there  conmiciices 
embarrassment  and  obstruction.  On  a pos- 
session such  as  that  in  question,  who  shall  fix 
a value  ? On  what  grounds  can  it  be  fixed  ? 
With  an  amount  fixed  upon  without  grounds, 
who  will  be  satisfied  ? Be  it  what  it  may,  who 
will  be  content  to  pay  it?  Meantime,  tliiis 
much  may  be  answered  in  the  negative,  and 
thence  what  follows  from  it  in  the  affirmative. 
No  preference  must  there  be,  in  respect  of  tlie 
price  of  transit.  By  any  such  preference,  the 
simplicity  of  the  plan  would  be  destroyed  : 
the  merit  of  it  as  towards  all  other  nations 
would  be  destroyed:  in  this  shape,  an  advan- 
tage could  not  he  given  to  Mexico  by  Co- 
lumbia against  herself,  without  its  beinggiveii 
as  against  all  other  nations.  This  shape  being 
set  aside,  money  seems  therefore  to  be  the 
only  shape  in  which,  if  in  any,  advantage  could 
on  any  such  score  be  granted. 

§ 4.  Columbia  — her  particular  inducements 
to  concurrence. 

After  what  has  been  said  on  the  subject  of 
those  inducements  which  apply  to  the  case  of 
Mexico,  next  to  nothing  remains  to  he  said 
of  those  which  apply  to  the  case  of  Columliia. 
On  the  proposed  plan,  none  present  llicm- 
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selves,  but  those  in  which  she  will  be  a sharer 
with  Mexico  : of  these  in  the  next  section. 

With  regard  to  Columbia,  thus  much  only 
remains  to  be  said,  namely,  that  if  the  glory 
of  the  cession  is  assumed  by  Mexico,  as  above, 
w'hatsocver  net  profit,  in  any  more  substantial 
shape,  comes  to  be  afforded  by  it,  will  fall  of 
course  to  the  share  of  Columbia. 

§ 5.  Inducements  common  to  Mexico  and 
Columbia. 

For  the  next  section  is  reserved  the  con- 
sideration of  the  more  striking  benefit,  in 
whicli,  upon  the  proposed  plan,  these  two  new 
stales  will  see  the  old  established  Republic 
of  the  Anglo-American  United  States  sharing 
with  them,  and  yet  without  detriment  to 
them,  or  either  of  them,  in  any  shape.  What 
remains  for  the  present  section  will  not  re- 
quire many  words. 

I'he  spot  ceded  to  the  company  for  the  for- 
mation and  security  of  the  communication, 
will  naturally  be  a seat  of  new  created  opu- 
lence and  population  ; elements  of  prosperity, 
rapidly  incieasing  from  the  first,  and  till  the 
spot  shall  have  been  incapable  of  holding  any 
more,  for  ever  on  the  increase. 

A communication  in  any  shape  effected, 
commercial  functionaries  and  agents  would 
immediately  repair  to  it  from  all  nations,  and 
with  them  or  after  them,  men  of  all  occupa- 
tions  from  all  nations  on  both  sides  of  the 
American  continent,  the  Asiatic, as  well  as  the 
Kuropean.  Junctiana,  with  its  two  principal 
towns,  one  on  the  Atlantic,  the  other  on  the 
Pacific,  would  present  to  every  eye  the  civi- 
lized world  in  miniature. 

The  hands,  of  so  many  various  descriptions, 
of  whom  in  such  multitudes  the  labour  would 
be  necessary — the  functionaries  of  the  super- 
intending classes,  whose  presence  would  be 
necessary  for  the  giving  direction  to  all  that 
labour  — the  members  of  the  establishment, 
civil  and  military,  which,  upon  a scale  of  even 
such  perfect  frugality,  would  still  be  neces- 
sary— all  these  multitudes  put  together,  would 
form  a sensible  addition  to  the  active  popu- 
lation and  circulating  wealth  of  the  territory, 
even  from  the  very  commencement  of  the 
work. 

The  narrower  the  spot  thus  allotted  to  the 
company,  the  more  speedily  of  course  will  all 
this  mass  of  wealth  and  population  begin  to 
run  over,  and  spread  itself  over  the  two  great 
states  on  each  side  of  it.  But  be  that  as  it 
may,  the  frontier  on  each  side  can  scarce  fail 
to  be  marked  by  a flowing  tide  of  the  matter 
of  national  prosperity  in  both  shapes.  Of  this 
intlux,  so  much  as  is  formed  by  emigrants 
from  other  states  will,  with  reference  at  least 
to  the  two  states  in  question,  be  so  much 
created,  as  it  were  out  of  nothing,  and  in  this 
advantage  no  other  nation  will  possess  any 
the  least  share. 

For  anything  like  a clear  or  correct  con- 
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ceptionof  the  advantage  derivable  to  any  tract 
of  country,  from  the  accession  of  settlers  in 
its  immediate  vicinity,  recourse  should  be  had 
to  the  state  of  things  in  this  respect,  in  the 
Anglo-American  United  States,  as  depictured 
in  the  various  printed  accounts,  that  have 
from  time  to  time  been  given  of  it,  by  statis- 
tical writers  and  travellers. 

Felicity,  in  these  shapes,  has  the  advantage 
of  presenting  determinate  conceptions,  by  be- 
ing expressed  in  figures.  Benefits,  not  sus- 
ceptible of  any  such  precise  expression,  but 
of  still  superior,  because  of  anterior  impor- 
tance— anterior,  as  being  the  efficient  causes 
of  them — are  those  which  will  be  derived,  in 
the  shape  of  mental  improvement  in  every 
line,  intellectual  and  moral  together.  In  the 
little  Republic  of  Junctiana,  her  two  great 
neighbours,  parents  as  they  are  to  her,  would 
enjoy  the  benefit  of  a common  school,  esta- 
blished under  the  eyes  of  both  of  them  : an 
all-comprehensive  school,  of  everything  that 
is  useful  in  art  and  science,  but  more  parti- 
cularly of  those  things  that  are  most  useful, 
— good  legislation,  good  judicature,  good  go- 
vernment in  every  line.  This,  indeed,  sup- 
poses and  assumes,  that  the  territory  of 
Junctiana  wilt  be  a member  of  the  Anglo- 
American  United  States,  and  thereby,  that 
the  government  will  be  in  the  only  form  to 
which  that  school  can  give  admittance  (see 
§ 7,)  for  if  it  be  in  any  other,  nothing  that 
is  good  can  be  answered  for,  on  any  tenable 
ground. 

§ 6.  Inducements  common  to  Mexico,  Colum^ 
bia,  and  the  A nglo-American  United  States, 
— water  communication  between  their  ports 
on  the  one  ocean,  and  their  ports  on  the 
other. 

Of  this  benefit  little  need  here  be  said,  after 
the  bare  mention  of  it.  Of  the  matters  of 
fact  on  which  the  magnitude  of  it  depends, 
nothing,  in  addition  to  that  which  the  maps 
indicate,  cam  here  be  said.  To  the  inha- 
bitants of  the  several  territories,  and  in  par- 
ticular to  those  by  whom  they  have  been 
contemplated,  with  either  a political  or  a com- 
mercial eye:  to  them,  and  to  them  almost 
alone,  must  the  cognizance  of  this  part  of 
the  field  of  consideration  be  referred. 

For  the  present,  and,  doubtless,  for  a long 
time  to  come,  by  Mexico  and  Columbia  will 
this  benefit  be  possessed  in  by  far  the  greatr  st 
magnitude.  With  its  settlement  in  tlie  Co- 
lumbian River  that  empties  itself  into  the 
Pacific,  the  confederation  of  which  Wash- 
ington is  the  capital,  — Washingtonia,  if  for  this 
purpose  it  may  for  the  moment  be  called,  — 
will,  at  the  first,  be  in  the  state  of  the  hen 
with  one  chick.  I3ut  out  of  so  fertile  a womb, 
say  who  can,  how  many  more  such  chicks 
may  not  be  destined  to  be  poured  forth.  At 
any  rate,  if  it  be  worth  while  to  keep  her 
fed  by  a frequently  interrupted  water-carriage. 
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and  at  the  end  of  it  a land-caniage,  over  a 
chain  of  mountains  of  200  miles  in  length, 
much  more  so  must  it  he  througli  a level  and 
unbroken  channel,  of  which  dry  land  forms  no 
part. 

In  the  instance  of  all  three  states,  this  be- 
nefit, whatever  may  be  the  amount  of  it,  has 
two  mutually  contrasted,  yet  intimately  con- 
nected, advantages.  To  these  states  it  belongs 
exclusiuely,  as  compared  with  all  other  states. 
At  the  same  time,  neither  in  the  eyes  of  any 
one  of  those  other  states,  can  it  be  a ground 
of  complaint,  or  an  object  of  jealousy.  If 
the  act,  of  which  it  is  the  result,  vvere  the 
act  of  man  — of  man,  with  his  selfish  and 
anti-social  arrangements — yes.  But  no ; it  is 
the  act,  not  of  partial  and  hostile  man,  but 
of  impartial  and  bounteous  Nature.  Upon 
the  here- proposed  plan,  the  only  acts  in 
which  man  has  any  concern,  will  be  so  many 
manifestations  of  beneficence,  universal  and 
indisputable  beneficence. 

§ 7.  In  the  eyes  of  capitalists,  the  proposed 
protection  at  the  hands  of  the  Anglo- 
American  United  States,  necessary  and 
satisfactory. 

The  party  here  considered,  as  that  to 
which  such  protection  would  naturally  be 
looked  upon  as  jiecessary,  is  the  proposed 
company ; the  body  of  men  by  whom,  antece- 
dently to  all  commencement  of  profit,  so  vast 
a capital  will  be  to  be  expended. 

1.  First  as  to  necessity. 

Without  such  a security, *it  seems  difilcult 
to  say  in  what  quarter,  for  such  a purpose,  a 
prudent  set  of  capitalists  could  behold  a suffi- 
cient ground  for  confidence. 

On  the  part  of  the  state  or  states,  out  of 
whose  territory  the  requisite  spot  of  ground 
would  be  to  be  carved,  two  points  (it  has  al- 
ready been  observed)  would  require  to  be 
established  : the  constancy  of  their  disposi- 
tion to  perform  their  part  of  the  engagement, 
and  the  permanency  of  their  power  so  to  do. 

But  in  respect  of  both  these  points,  not 
only  now,  but  for  an  indefinite  time  to  come, 
persons  in  the  situation  of  those  from  whom 
the  capital  would  have  to  come,  cannot  but 
be  in  a great  degree  in  the  dark. 

Take  in  the  first  place  Columbia,  the  first- 
born and  best  known  of  the  two  infknt  states. 

1.  At  the  time  at  which  this  line  is  writing, 
neither  is  Porto  Cabello,  the  last  port  re- 
maining to  Spain  in  the  Atlantic,  known  as 
yet  to  be  in  possession  of  Columbia,  nor  is 
the  result  of  the  expedition  towards  the  Pa- 
cific as  yet  known.  In  any  complete  state, 
the  Republic,  therefore,  is  not  as  yet  so  much 
as  formed. 

2.  Of  the  effect  of  its  constitution,  and  of 
its  deportment  in  a state  of  peace,  no  expe- 
rience whatever  can  have  as  yet  been  had. 

3.  Of  the  founder  of  this  state,  the  Libe- 
rator Bolivar,  the  character  forms  no  doubt 


already  a very  considerable  ground  for  me 
requisite  sort  of  confidence.  Not  only  does  it 
stand  high  at  present,  but  it  has  for  a long 
time  done  so  in  the  estimation  of  those  coun- 
tries from  which  the  capital  will  have  to 
come.  But  the  life  of  a single  person,  and 
that  still  exposed  to  the  chances  of  war,  is 
but  a slender  prop  to  lean  upon.  Nor,  for 
some  time,  owing  to  the  state  of  her  military 
occupations,  can  matters  of  a civil  nature  be 
so  much  as  submitted  to  his  cognizance. 

One  circumstance,  indeed,  there  is,  which 
it  may  not  be  improper  to  mention  in  this 
view,  and  which,  to  Engli.sh  and  United 
States’  capitalists,  cannot  but  be  of  an  encou- 
raging nature.  The  five  men  in  whose  hands 
the  executive  power  is  at  present ; namely. 
General  Santander,  vice-president  of  the  Re- 
public, Mr.  Gual,  minister  of  Foreign  affairs, 
Mr.  Restropo,  minister  of  the  Interior,  Mr. 
Castillo,  minister  of  Finance,  Mr.  Briceno, 
minister  of  the  War  and  Marine  Department, 
are  all  of  them,  it  seems,  well  acquairited 
with  the  English  language ; and  to  men  of 
English  lineage,  acquaintance  with  the  Eng- 
lish language,  will  naturally  serve  as  a sort 
of  circumstantial  evidence  of  English  ideas 
and  affections.  Still,  however,  this,  though 
it  is  no  trifle,  is  all  which,  at  the  vast  dis- 
tance of  Bogota,  the  present  capital,  from 
the  place  of  inquiry,  there  has  as  yet  been 
time  for  the  public  in  England,  or  in  the 
Anglo-American  United  States,  to  learn, 
even  in  relation  to  the  executive  govern- 
ment; and  as  to  the  executive  government, 
it  is  but  the  organ  of  the  legislative.  In  Lon- 
don, the  constitution  has,  indeed,  though 
only  within  these  few  days,  been  made  pub- 
lic. But  the  constitution  of  a state  is  one 
thing,  the  conduct  of  the  government  and 
the  people  under  the  constitution,  another 
thing ; and  of  this  there  cannot  as  yet  have 
been  any  the  smallest  portion  of  time  for  ob- 
servation and  experience  to  have  applied 
themselves  to. 

True  it  is,  that  before  the  earliest  time  at 
which  any  agreement,  grounded  on  this  or 
any  other  basis,  can  have  been  entered  into, 
light  in  a considerable  degree  may  naturally 
be  expected  to  have  been  cast  upon  all  this 
darkness.  A small  number  of  years,  how- 
ever, how  tranquilly  and  prosperously  soever 
they  may  have  passed  on,  can  in  such  a case 
afford  but  a slight  foundation  for  the  appro- 
priate confidence ; and,  in  the  mean  time,  if 
the  present  opportunity  be  not  embraced,  — 
when  minds  are  on  the  alert,  generous  af- 
fections not  yet  cooled,  and  what  is  more 
determinately  material,  capital,  which  as  yet 
is  in  an  overflowing  state,  not  yet  settled,  in 
channels  from  which  it  cannot  be  diverted, — 
this  or  that  unfavourable  turn,  taken  by  the 
political  machine,  may  have  opposed  a final 
bar  to  the  accomplishment  of  this  malcliicss 
work  of  universal  beneficence. 
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Thus  much  even  as  to  Columbia.  As  to 
Mexico,  to  the  eye  of  an  English  capitalist, 
everything  in  that  quarter  is  as  yet  in  utter 
darkness. 

The  result  seems  to  be  — that,  without 
adequate  extraneous  security  — security  on 
both  the  above  points;  namely,  permanency 
of  inclination,  and  penuiuienoy  of  power  — 
without  additional  security,  such  as  nothing 
but  the  guarantee  of  a fully  established  go- 
vernment can  give,  capital  to  a suflicient 
amount  would  have  but  small  likelihood  of 
finding  a sutFicieiit  ground  for  confidence. 

To  what  government,  then,  for  any  such 
purpose,  can  expectation  turn  itself?  Assu- 
redly to  one  alone : and  that  is.  the  govern- 
ment which  has  heie  already  been  so  conti- 
nually presented  to  notice — the  government 
of  the  Anglo-American  United  States. 

In  that  government,  prudence  is  too  con- 
summate and  too  constant,  to  admit  of  its 
entering  into  any  such  engagement,  without 
an  assurance  of  adequate  benefit  to  the  great 
community  entrusted  to  its  care.  The  grounds 
for  such  assurance  will  be  touched  upon  under 
the  next  head.  Under  the  present,  their  suf- 
ficiency must  be  provisionally  assumed. 

The  compain/  will  require  sufficient  assu- 
rance of  its  being  permitted,  at  all  times  to 
come,  to  exact  the  price  of  transit,  and  the 
rents  and  profits  of  its  lands.  Meantime,  for 
the  exercise  of  the  powers  of  government  on 
a sufficiently  frugal  plan,  and  in  ])articular  for 
the  appointment  of  fit  functionaries,  it  stajids 
irremediahly  incapacitated  — inca[)acitated, 
partly  by  local  distance,  partly  by  its  own 
unchangeable  constitution  — an  aristocratical 
government,  the  shares  in  which  will  be  con- 
tinually shifting  hands,  objects  of  purchase 
and  sale,  no  one  of  all  these  rulers  knowing 
anything  about  his  subjects,  nor  caring  any- 
thing more  about  them  than  he  knows. 

Were  the  details  of  government  in  hands 
60  circumstanced,  a necessary  consequence  is, 
that  in  the  mi)ids  of  the  leading  men,  in  this 
instance  as  in  every  other,  the  prime  object 
would  be  patronage.  To  render  this  source  of 
profit  the  more  productive,  useless  and  need- 
less offices  w'ould  gradually  be  multiplied,  the 
emolument  attached  to  them  swollen  to  the 
utmost  possible  amount,  pensions  of  retreat 
added,  and  the  richest  of  the  offices  improved 
into  sinecures.  The  proprietors  at  large,  not 
finding,  any  of  them,  adequate  inducements 
to  expend  their  time  upon  the  details  of  the 
government  or  the  management  — no  indivi- 
dual among  them  beholding  any  recompense 
for  his  labour,  unless  it  w'ere  in  the  being  let 
into  a partnership  of  the  sinister  profit,  in  the 
repression  of  which  the  only  service  he  could 
render  would  con>ist  — these  proprietors,  the 
great  majority  of  them,  would  at  all  times, 
with  the  neeessarily  accustomed  blindness  and 
lU'gligenc’  trust  everything  to  those  same 
leaders. 
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Thus,  by  the  evel  -beaten  track — thus,  a 
sure  as  man  is  man  — would  a government  so 
constituted  go  on  from  worse  to  worse  : the 
permanent  prosperity,  not  only  of  its  distant 
subjects,  but  of  the  company  itself,  that  is 
to  say,  of  the  great  majority  of  its  members, 
offered  up  as  a constant  sacrifice  to  the  parti- 
cular ami  sinister  interest,  real  or  imagined, 
of  a small  junta  of  the  leaders. 

In  a word,  in  neither  of  the  two  only  shapes 
in  question,  could  the  profit  be  rendered  per- 
manent, by  any  other  means  than  the  esta- 
blishment of  a form  of  government,  w'liich 
had  really  for  its  object  the  greatest  happi- 
ness of  the  greatest  number  of  the  people. 
But  this  it  could  not  have,  any  further  than 
in  proportion  to  the  share  which  the  people 
themselves  had  in  it.  In  such  a situation  as 
that  in  question,  the  people,  it  may  be  said, 
are  not  as  yet  of  sufficient  age  to  go  alone. 
Such  w'ould  assuredly  not  be  the  language  in 
Columbia:  such,  it  is  hoped,  would  not  be 
the  language  in  Mexico.  But  such  would  but 
too  naturally  be  the  language  in  England. 
Well,  then,  in  Washington  may  be  seen  an 
institution,  wliich  has  long  been  in  the  habit 
of  taking  in  infant  states  to  nurse ; witness 
Indiana,  Illinois,  Alabama,  Missouri : and 
how'  excellent  the  system  of  nursing  is — bow 
admirable  a dry  nurse  the  President  has  al- 
ways been  — experience  has  abundantly  tes- 
tified. No  sooner  were  the  infants  of  an  age 
to  go  alone,  than  the  alacrity  with  which  the 
leading  strings  would  be  taken  off,  has  also 
been  abundantly  testified.  Nor  in  all  this  is 
tliei  e anything  to  which  any  such  imputation 
as  that  of  vague  theory  can  attach  itself:  it 
rests  tliroughout  on  practice — long-continued 
and  universally-notorious  practice. 

The  circumlocution  of  “ the  Anglo-Ame- 
rican United  States,”  — a circumlocution  as 
yet  indispensable  — for  these  are  not  at  pre- 
sent the  onhj  American  United  States,  — this 
circumlocution,  howsoever  where  precision 
is  an  object,  indispensable,  is,  to  any  other 
purpose,  intolerable.  Well,  then  — nsh- 
ingtonia  would,  by  the  supposition,  ease  the 
company  of  the  cares  of  government : she 
would  do  for  the  company,  and  continue  to 
do,  as  she  has  always  done,  well,  and  to  per- 
fection, that  which,  for  the  company  to  do 
for  itself,  in  any  toleraide  manner,  and  for 
any  length  of  time,  would  be  morally  im- 
possible. 

The  company  being  at  the  expense  of  the 
fortifications,  these  same  fortifications  would 
on  both  sides, — and  in  particular  on  tliat 
which  is  most  material,  the  Atlantic  side, 
be  in  the  hands  of  the  company : here,  so  lotig 
as  the  fortifications  remained  mitouc!)ed, 
would  be  even  against  the  inhabitants  them- 
selves  the  inhabitants  of  the  Jmictiana  ter- 
ritory  a security,  a -ubstantial  securitv  for 

the  main  source  of  profit,  X\\c  price  of  t tan - 
sit.  Together  n ith  ihe  fortifications,  to  the 
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company  would  belong  the  function  ami  ex- 
pense of  garrisoning  them,  'i'his  it  might  do 
witliout  considerable  danger  to  itself— - with- 
out considerable  danger  from  infrugality  and 
peculation : out  of  two  small  garrisons,  the 
number  of  official  situationsbeingdeterminate, 
no  great  pickings  could  be  made. 

But,  in  case  of  aggression  from  any  distant 
power,  how  would  tlie  fortifications  be  to  be 
defended?  By  /and,  indeed,  under  a govern- 
ment such  as  here  proposed,  the  assistance 
of  the  inhabitants  of  the  territory  might  be 
trusted  to  as  a sufficient  defence.  But  by 
sea,  a source  of  defence  suited  to  the  nature 
of  that  element  would  be  necessary;  and,  for 
this  defence,  not  only  the  nacy  of  Wushuuj- 
tonia  on  the  spot,  but  the  mere  name  of  it, 
would  be  sufficient.  Under  the  assurance 
that  making  war  upon  Jiinctiana,  would  be 
making  war  upon  Washinyionia,  of  no  such 
war  does  there  seem  any  the  smallest  danger 
at  the  hands  of  any  other  states.  I'o  destroy 
the  communication,  would  be  to  put  an  end 
to  their  own  use  of  it : to  injure  it,  would  be 
to  injure  themselves,  were  it  in  any  otlier 
view  than  the  putting  themselves  in  posses- 
sion of  it.  By  putting  themsedves  in  pos~ 
session  of  it,  they  could  do  themselves  no 
service,  any  further  than  they  could  keep  it. 
Keep  it  they  might,  if  a navy  alone  would 
suffice  to  keep  it.  But  this  they  could  not 
do : no  such  thing  could  any  one  of  them 
do  without  an  army  likewise : an  army,  and 
that  sufficient  to  maintain  itself  against  the 
three  powers  perpetually  confederated  in  the 
defence  of  the  object  of  a conquest  so  ob- 
viously untenable. 

Anplo- American  United  States, — their 
inducements  for  gra/iting  the  protection  re- 
quisite. 

I.  As  to  the  guarantee  looked  for  at  their 
hands. 

The  purpose  for  which  the  concurrence  of 
the  long-established  American  Republic  is  re- 
garded as  necessary,  has  been  already  stated, 
— the  affording  to  capitalists  a sufficient  as- 
surance that  the  source  of  their  profit  will  not 
be  dried  up  — dried  up,  either  by  hostility 
from  without,  or  by  misconduct  in  any  shape 
within. 

The  shapes  in  which  eventual  assistance  is 
looked  for  at  her  hands,  have  also  been  al- 
ready brought  to  view  : — 

1.  First  of  the  two  mischiefs  against  which 
the  guarantee  is  looked  for  : Hostility  on  the 
part  of  any  maritime  power  — hostility  di- 
rected to  the  purpose  of  destroying,  injuring, 
or  seizing  and  keeping,  the  line  of  communi- 
cation : eventual  assistance  looked  for,  that 
of  her  naval  force. 

If,  of  the  engagement  for  such  eventual  as- 
sistance, any  actual  addition  to  expense  were 
a necessary  consequence,  here  would  be  a 
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burthen  — a burthen  to  set  in  account  against 
the  accompanying  benefit.  But  for  any  such 
expense,  no  probable  need,  it  is  believed,  can 
be  pointed  out.  For  general  purposes,  a naval 
force,  to  a certain  amount,  she  keeps  up  al- 
ready, and  will  at  all  times  keep  up.  The 
sight  of  this  force,  ready  at  all  times  to  be 
called  for  and  brought  into  action,  should  the 
conjuncture  in  question  — the  casus  foederis, 
as  it  is  called  by  publicists  — ever  come  into 
existence,  will,  in  all  human  probability,  be 
at  all  times  sufficient  for  the  purpose  : to 
prevent  its  ever  being  called  for,  its  universally 
known  readiness  to  come  whenever  called 
for,  will  suffice. 

2.  Second  of  the  two  mischiefs  against 
which  the  guarantee  is  looked  tor  : Misconduct 
on  the  part  of  the  population  of  Junctiana; 
misconduct,  whether  in  the  general  shapes  of 
nisrule  or  anarchy,  or  in  the  particular  shape 
of  injustice  towards  the  company,  depriving 
them  of  the  possessions  stipulated  for  by 
them,  in  return  for  the  expense  to  which  this 
same  population  will,  the  greatest  part  of  it, 
have  been  indebted  for  its  e.xistcnce. 

The  Junctiana  territory  being,  by  the  sup- 
position, a member  of  the  United  States; 
namely,  in  the  first  instance,  upon  the  footing 
of  their  other  dependent  territories,  and,  as 
soon  as  ripe,  upon  the  equal  footing  of  an 
independent  confederate;  the  following  are 
rights,  for  the  enjoyment  of  which  the  ex- 
pectation of  a guarantee  on  the  part  of  the 
union  will  scarcely  present  itself  as  unreason- 
able; understand  a guarantee,  not  only  against 
all  other  nations,  hut  against  the  Mexican  and 
Columbian  nations  themselves,  their  consent 
to  it  being  included  in  the  agreement ; — 

I.  Right  of  exacting  the  price  of  transit  — 
so  it  be  for  ever  without  enhancement,  unless 
it  be  in  certain  stipulated  cases ; 2.  Right  of 
receiving  the  rents  and  profits  of  whatever 
lands  the  company  is  proprietor  of,  as  in  the 
case  of  any  other  proprietors.  Under  these 
two  heads  is  comprised  everything  that  seems 
necessary. 

II.  As  to  their  inducements  for  the  afford- 
ing this  same  guarantee. 

To  the  entering  into  the  engagement  thus 
defined,  refusal,  or  even  reluctance,  on  tne 
part  of  the  United  States  in  question,  does 
not  seem  much  to  be  apprehended. 

By  the  supposition,  the  infant  state  would 
from  the  first  be  a member  of  their  confede- 
racy : in  the  first  instance,  and  so  long  as  in 
their  judgment  should  be  necessary,  in  a state 
of  pupillage  and  probation  — on  the  footing  of 
what  they  call  a territory  — a territory  nursed 
in  the  manner  in  which  they  are  so  well  ac- 
customed, and  with  such  conspicuous  success, 
to  nurse  infant  states.  Now,  then,  comes  the 
question  of  their  own  skill  in  this  most  use- 
ful, most  noble  of  all  arts.  In  this  instance 
any  more  than  in  any  former  one,  can  any  dis- 
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trust  on  their  part  reasonably  be  expected  to 
have  existence  ? — distrust  of  their  own  skill, 
and  after  so  many  conclusive  evidences  of  it 
as  have  been  afforded  by  experience  ? 

If  indeed  to  such  guarantee  as  that  in  ques- 
tion, any  considerable  danger  were  attached 
of  their  being  engaged  in  war,  here  would  be 
a contingent  evil,  to  be  set  in  the  balance 
against  the  certain  good,  lliit,  of  any  such 
war,  the  utter  improbability  has  (it  is  hoped) 
been  rendered  sutliciently  manifest.  See  the 
last  preceding  Section. 

Without  adequate  prospect  of  benefit  to 
their  principals,  duty  and  interest  would  con- 
cur in  preventing  these  constantly  and  ne- 
cessarily faithful  trustees  from  taking  any 
such  part  in  the  affairs  of  others.  But  of  such 
benorit  can  there  be  any  deficiency  ? 

1.  In  the  first  place,  on  the  supposition 
that,  from  the  communication  in  question, 
benefit  to  aiiii  amount  will  be  derived,  of 
all  the  nations  of  the  earth,  will  not  they 
reap  the  greatest  share  of  it  ? Already  their 
commercial  navy  is  not  greatly  inferior  to 
that  of  England  — to  that  of  every  other 
country  it  is  decidedly  superior.  Erelong, 
in  the  natural  course  of  things,  it  cannot  fail 
of  being  superior  even  to  that  of  England: 
and,  whatever  be  the  number  of  her  vessels 
that  will  find  a convenience  in  availing  them- 
selves of  the  communication,  the  convenience 
to  each  such  American  vessel  will,  in  pro- 
portion to  its  greater  vicinity  to  the  spot,  be 
rendered  greater  than  it  cun  be  to  any  Eu- 
ropean one. 

'1.  As  to  the  particular  benefit,  from  the 
so  much  speedier  communication  with  the  set- 
tlement or  settlements,  present,  future,  and 
contingent,  in  the  Pacific, — on  this  subject 
enough  has  been  already  said. 

I'rue  it  is,  that  for  the  representatives  of 
Junctiana,  when  they  come  to  sit  in  con- 
gress, distance  from  the  nearest  part  of  the 
present  territory  of  the  Unitea  States  vviti 


give  an  additional  sea  voyage  of  some  days. 
But,  upon  the  whole,  would  the  length  of 
time  occupied  by  the  conveyance  be  in  any 
considerable  degree  greater  than  that  which 
is  at  present  occupied  by  the  state  most  dis- 
tant from  the  seat  of  government  ? And, 
whatever  it  be,  what,  if  any,  will  be  the 
amount  of  the  practical  inconvenience  ? At 
the  utmost,  it  may  operate  as  a slight  deduc- 
tion from  the  value  of  the  benefit,  but  can- 
not assuredly  ever  operate  as  a bar  to  it. 

Another  acquisition,  which,  though  not  of 
quite  so  substantial  a nature  as  either  of  the 
preceding  ones,  does  not  seem  much  in  dan- 
ger of  finding  the  nation  in  question  altoge- 
ther insensible  to  its  value,  is  that  political 
gem  called  plory  : glory — not  of  that  bloody 
hue  w'hich,  it  is  hoped,  is  grow'ing  more  and 
more  out  of  fashion,  and  will  one  day  be  as 
little  in  repute  as  simngles  and  embroidery 
upon  a coat  at  present,  but  glory  of  the  very 
purest  water  — the  glory  radiating  from  the 
unconlrovertible  proof  that  will  thus  be  given, 
of  its  having  been  looked  up  to  as  the  nation 
which,  in  the  opinion  of  tw-o  other  free  na- 
tions, stands  highest  in  the  composite  scale 
of  national  probity,  wisdom,  and  benevolence. 
Stands  higlicst?  or  should  it  not  rather  have 
been  said,  is  the  only  nation,  in  the  govern- 
ment of  which,  any  such  union  of  virtues 
could,  in  the  nature  of  things,  have  ever  yet 
found  place  ? 

§ 9.  All  other  Nations, — their  inducements  to 
acquiescence. 

From  the  proposed  communication,  formed 
upon  the  proposed  plan,  all  other  nations  liave 
more  or  less  to  gain,  nothing  to  lose.  hat- 
ever  may  be  the  gain,  it  w'ill,  in  the  instance 
of  each  such  nation,  be  at  the  ri-k  of  others, 
without  risk  in  any  shape  to  itself. 

That  which  they  will  gain  by  this  means, 
they  could  not,  any  of  them,  gain  by  any 
other  means. 
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Taxes  on  law -proceedings  constitute  in 
many,  and  perhaps  in  all  nations,  a part  of 
the  resources  of  the  state.  They  do  so  in 
Great  Hritain  — they  do  so  in  Ireland.  In 
Great  Britain,  an  extension  of  them  is  to  be 
found  among  the  latest  productions  of  the 
budget  — in  Ireland,  a further  extension  of 
them  is  among  the  measures  of  the  day.  It 
is  this  impending  extension  that  calls  forth 
the  publication  of  the  present  sneets,  the 
substance  of  which  has  lain  upon  the  shelf 
these  many  years. 

It  is  a well-known  parliamentary  saying, 
that  he  who  reprobates  a tax  ought  to  have 
a better  in  his  hand.*  A juster  condition 
never  was  imposed.  I fulfil  it  at  the  first 

word.  My  better  tax  is any  other  that 

can  be  named. 

The  people,  when  considered  with  a view 
to  the  manner  in  which  they  are  affected  by 
a tax  of  this  description,  may  be  distinguished 
into  two  classes  ; those  who  in  each  instance 
of  requisition  have  Avherewithal  to  pay,  and 
those  who  have  not : to  the  fbrmer,  we  shall 
find  it  more  grievous  than  any  other  kind  of 
tax,  to  tlie  latter  a still  more  cruel  grievance. 

I’axeson  consumption  cannot  fall  but  where 
there  is  some  fund  to  pay  them  : of  poll  taxes, 
and  taxes  on  unproductive  property,  the  great 
imperfection  is,  that  they  may  chance  to  bear 
where  such  ability  may  be  wanting.  Taxes 
upon  law-proceedings  fall  upon  a man  just  at 
the  time  when  the  likelihood  of  his  wanting 
that  ability  is  at  the  utmost.  Wlien  a man 
sees  more  or  less  of  his  property  unjustly 
withholden  from  him,  then  is  the  time  taken 
to  call  upon  him  for  an  extraordinary  contri- 
bution. When  the  back  of  the  innocent  has 

• It  coniines  itself  of  course  to  public  men,  or 
what  comes  to  the  same  thing,  private  men 
speaking  in  the  character  of  public.  As  for  indi- 
viduals aggrieved,  they  have  performed  their 
part  wl’.eti  they  have  sUited  their  otvn  grievance. 


been  worn  raw  by  the  yoke  of  the  oppressor, 
then  is  the  time  which  the  appointed  guar- 
dians of  innocence  have  thus  pitched  upon  for 
loading  him  with  an  extraordinary  burthen. f 
Most  taxes  are,  as  all  taxes  ought  to  be,  taxes 
upon  affluence  — it  is  the  characteristic  pro- 
perty of  this  to  be  a tax  upon  distress. 

A tax  on  bread,  though  a tax  on  consump- 
tion, would  hardly  be  reckoned  a good  tax  ; 
bread  being  reckoned  in  most  countries  where 
it  is  used,  among  the  necessaries  of  life.  A 
tax  on  bread,  however,  would  not  be  near 
so  bad  a tax  as  one  on  law- proceedings : a 
man  who  pays  to  a tax  on  bread,  may,  in- 
deed, by  reason  of  such  payment,  be  unable 
to  get  so  much  bread  as  he  wants,  but  he 
will  always  get  some  bread,  and  in  proportion 
as  he  pays  more  and  more  to  the  tax,  he  will 
get  more  and  more  bread.  Of  a tax  upon 
justice,  the  effect  may  be,  that  after  he  has 
paid  the  tax,  he  may,  without  getting  justice 
by  the  payment,  lose  bread  by  it : bread,  the 
whole  quantity  on  which  he  depended  for  the 
subsistence  of  himself  and  his  family  for  the 
season,  may,  as  well  as  anything  else,  be  the 
very  thing  for  which  he  is  obliged  to  apply 
to  justice.  Were  a three-penny  stamp  to  be 
put  upon  every  three-penny  loaf,  a man  who 
had  hut  three-pence  to  spend  in  bread,  could 
no  longer  indeed  get  a three-penny  loaf,  but 
an  obliging  baker  could  cut  him  out  the  half 
of  one.  A tax  on  justice  admits  of  no  such 
retrenchment.  The  most  obliging  stationer 
could  not  cut  a man  out  half  a latitat  nor  half 
a declaration.  Half  justice,  where  it  is  to  be 
had,  is  better  than  no  justice:  but  without 
buying  the  whole  weight  of  paper,  there  is 
no  getting  a grain  of  justice.  

-f-  Even  in  the  instance  of  a defendant,  or  when 
the  wrong  is  not  pecuniary,  the  hardship  of  a 
double  yoke  does  not  cease:  for  the  natural  ex- 
pense  of  litigation  is  a burden  wliich  this  artifi* 
cial  one  finds  pressing  on  liim  in  any  case. 


PROTEST  AGAINST  LAW-TAXES. 


574 

A tax  on  necessaries  is  a tax  on  this  or  that 
article,  of  the  commodities  which  happen  to 
be  numbered  among  necessaries  : a tax  on 
justice  is  a ta.\  on  all  necessaries  put  together, 
A tax  on  a necessary  of  life  can  only  lessen 
a man’s  share  of  that  |)articular  sort  of  article  : 
a tax  on  justice  may  deprive  a man,  and  that 
in  anv  proportion,  of  all  sorts  of  necessaries. 

This  is  not  yet  the  worst.  It  is  not  only 
a burthen  that  comes  in  the  train  of  distress, 
but  a burthen  against  which  no  provision  can 
be  made. 

All  other  taxes  may  be  cither  foreseen  as 
to  the  time,  or  at  any  rate  provided  for, 
where  general  ability  is  not  wantitig : in  the 
instance  of  this  tax,  it  is  impossible  to  fore- 
see the  moment  of  exaction — it  is  equally  im- 
pos.sible  to  provide  a fund  for  it.  A tax  to 
be  paid  upon  the  loss  of  a husband,  or  of  a 
father  on  whose  industry  the  family  depended 
tax  upon  those  who  have  suffered  by  fire 
or  inundation,  would  seem  hard,  and  I know 
rot  that  in  fact  any  such  modes  of  taxation 
have  ever  been  made  choice  of:  but  a tax  on 
law-proceedings  is  harder  than  any  of  these. 
Against  all  those  misfortunes,  provision  may 
be  made;  it  is  actually  made  in  different 
ways  by  insurance : and,  were  a tax  added 
to  them,  pay  so  much  more,  and  you  might 
insure  yourself  against  the  tax.  Against  the 
misfortune  of  being  called  upon  to  institute 
or  defend  one’s  self  against  a suit  at  law, 
there  neither  is  nor  can  be,  any  ojjice  of  in- 
surance* 

Such  is  the  cruelty  of  this  species  of  tax, 
to  those  who  have  wlurewithal  to  pay,  and 
do  pay  to  it  accordingly.  To  those  who  do 
not,  it  is  much  more  cruel  : it  is  neither  more 
nor  less  than  a denial  of  justice. 

Justice  is  the  security  udiich  the  law  pro- 
vides us  with,  or  professes  to  provide  us  with, 
for  everything  we  value,  or  ought  to  value — 
for  pro()erty,  for  liberty,  for  honour,  and  for 
life.  It  is  that  possession  which  is  worth  all 
others  put  together ; for  it  includes  all  others. 
A denial  of  justice  is  the  very  quintessence 

• I say  there  never  can  be : in  those  other  in- 
stances the  event  insured  against  is  always  some 
very  simple  event,  — such  as  the  death  of  a per- 
son,— whichin  theordinarycourseof  things  is  not 
open  to  dispute.  Here  the  incident  which  calls  for 
contribution,  is  not  only  disputable,  but  by  the 
supposition  is  actually  in  dispute.  Nothing  less 
than  litigation  can  ascertain  legally,  whether 
litigation  has  been  necessary.  Have  you  engaged 
with  a man  for  his  ]>aying  you  a sum  of  money 
whenever  it  shall  become  necessary  for  you  to 
institute  or  defend  yourself  against  a lawsuit 
wait  till  the  suit  is  at  an  end,  and  you  will  know 
whether  he  ought  to  pay  you,  A society  indeed, 
and  a very  laudable  one,  has  been  established  for 
purposes  which  come  under  this  head ; but  the 
relief  it  affords  is  confined  not  only  to  criminal 
cases,  but  to  a certain  description  of  criminal 
cases ; nor  could  it  be  rendered  anything  like  co- 
extensive with  the  grievance. 


of  injury,  the  stun  and  substance  of  all  sort* 
of  injuries.  It  is  not  robbery  only,  enslave- 
ment only,  insult  only,  homicide  only — it  is 
robbery,  enslavement,  insult,  homicide,  all 
in  one. 

The  statesman  who  contributes  to  put 
justice  out  of  reach,  the  financier  who  comes 
into  the  house  with  a law-tax  in  his  hand,  is 
an  accessary  after  the  fact  to  every  crime  : 
every  villain  may  hail  him  brother,  every 
malefactor  may  boast  of  him  as  an  accom- 
plice. To  apply  this  to  intentions  would  be 
calumny  and  extravagance.  But  as  far  as 
consequences  only  are  concerned,  clear  of  cri- 
minal consciousness  and  had  motives,  it  is 
incontrovertible  and  naked  truth. 

Outlawry  is  the  engine  applied  by  the  law, 
as  an  instrument  of  compulsion  to  those  who 
fly  from  civil  justice.  Outlawry  is  the  engine 
employed  as  an  instrument  of  punishment 
against  the  most  atrocious  of  malefactors. 
This  self-same  load  of  mischief,  the  financier, 
with  perfect  heedlessness,  but  with  unerring 
certainty,  heaps  on  the  head  of  unsuspected 
innocence.  Besides  outlawry,  which,  in  the 
cases  where  the  olfeiuler  could  not  otherwise 
he  affected,  comes  in  as  subsidiary  in  lieu  of 
other  punishment,  there  are  certain  offences 
for  which  a man  is  subjected,  expressly  and 
in  the  first  instance,  to  a similar  punishment, 
under  the  name  oi  forfeiture  of  the  protection 
of  the  law.  The  same  fate  attends  a man 
thus  at  different  periods,  according  to  his 
merits.  If  guilty,  it  lays  hold  of  him  after 
conviction,  for  a particular  cause,  and  without 
excluding  the  hope  of  pardon  : if  innocent, 
and  poor,  and  injured,  before  conviction,  and 
without  conviction,  and  for  no  cause  at  all, 
and  as  long  as  he  continues  poor,  that  is,  as 
long  as  he  lives. 

What  a contrast ! What  inconsistency  I 
The  judge  and  the  legislator  deliberating 
with  all  gravity,  each  in  his  separate  sphere, 
whether  to  inflict  or  not  this  heavy  punish- 
ment on  this  or  that  guilty  individual,  or 
narrow  description  of  guilty  individuals.  The 
legislator,  on  the  other  hand,  merely  to  get  a 
little  money  which  he  could  better  get  from 
any  other  source  whatever,  heaping  the  same 
doom  upon  thousands,  not  to  say  millions,  of 
innocent  and  injured  subjects,  without  con- 
sideration or  remorse. 

Mark  well,  that  of  all  sorts  of  men,  it  is 
the  poor,  and  they  the  more  certainly  in  pro- 
portion to  their  poverty,  that  are  despoiled 
in  this  way  of  the  protection  of  the  law : the 
protection  of  the  law,  that  inestimable  jewel, 
which  in  the  language  of  that  very  law  is  de- 
fined the  citizen’s  universal  and  best  birth- 
right : the  poor,  and  him  that  has  none  to 
help  him,  these  are  they  to  whom  the  help  of 
the  law  is  thus  unfeelingly  refused.  The  rich, 
were  it  from  them  that  this  great  safeguard 
were  withholden,  have  shields  of  their  own  to 
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ward  off  the  attacks  of  injury  : the  natural 
influence  of  wealth,  the  influence  of  situation, 
the  power  of  connexion,  the  advantages  of 
education  and  intelligence,  which  go  hand  in 
hand  with  wealth.  The  poor  has  but  one 
strong-hold,  the  protection  of  the  law : and 
out  of  this  the  financier  drives  him,  without 
vouchsafing  him  a thought,  in  company  with 
the  herd  of  malefactors. 

The  poor,  on  account  of  the  ignorance  and 
intellectual  incapacity  inseparably  attached 
to  poverty,  are  debarred  generally  — as  per- 
haps it  is  necessary,  were  it  only  for  their 
own  sake,  they  should  be  universally — from 
the  sweets  of  political  power  : but  are  not  so 
many  unavoidable  inequalities  enough,  with- 
out being  added  to  by  unnecessary  injustice  ? 

Such  is  the  description  of  those  from  whom 
this  sum  total  of  all  rights  is  torn  away  with 
one  hand,  while  tendered  with  the  other: 
what  are  their  numbers  in  proportion  to  the 
sum  totalof  subjects  ? I fear  to  say  — perhaps 
two-thirds,  perhaps  four-fifths,  perhaps  nine- 
tenths  ; but  at  the  lowest  computation  a vast 
majority.* 

A third  description  of  persons  may  yet  be 
distinguished,  whose  condition  under  the  sys- 
tem of  law-taxes  is  still  more  deplorable  than 
that  of  either  of  the  other  two.  1 mean  those 
who,  having  wherewithal  to  pay  the  imposi- 
tion at  the  commencement  of  the  suit,  and 
during  more  or  less  of  its  progress,  see  their 
substance  swallowed  up  by  the  taxes  before 
the  termination  of  it.  The  two  preceding 
modifications  of  abuse,  either  of  them  bad 
enough,  are  thus  put  together,  and  com- 
pounded into  a third. 

Considered  with  a view  to  the  treatment 
given  to  persons  of  this  description,  a court 
of  justice  is  converted  into  exactly  the  same 

* In  England,  the  expense  of  carrying  through 
a common  action,  cannot  be  less  than  about 
at  the  lowest  rate,  on  the  plaintiff’s  side  alone, 
[See  Schieft'cr  on  Costs,  17ff2.]  The  average  ex- 
pense of  civil  suits  of  all  sorts,  taking  equity 
causes  into  the  account,  can  surely  not  be  rated 
at  less  than  double  that  amount,  on  that  one  side. 
The  average  expenditure  of  an  English  subject, 
infants  and  adults,  rich  as  well  as  poor,  taken 
together,  has  been  computed  by  Davenant  (as 
quoted  on  this  occasion  somewhere  by  Adam 
Smith)  at  £ii  a-year.  Six  years’  income  then  is 
what  a man  must  have  in  advance,  before  he  can 
be  admitted  to  take  his  chance  for  justice.  Of 
many  estimates  which  Dr.  Anderson  had  met 
with,  £20  was  the  highest,  and  he  takes  but  ten 
pounds.  [Interest  of  Great  Britain  with  regard 
to  her  colonies,  London,  1792.]  No  man  then, 
we  may  say  at  any  rate,  can  have  the  benefit  of 
justice,  in  the  ordinary  way,  either  in  making 
good  a just  claim,  or  saving  himself  from  an  un- 
just one,  who  cannot  find,  for  this  pur])Ose  alone, 
a sum  equal  to  several  years  of  a man’s  income. 
From  this  statement  it  needs  not  much  study  to 
perceive,  that  for  the  bulk  of  the  community,  as 
far  as  ordinary  cases  of  the  civil  kind  are  con- 
cernedjjwshce  is  but  an  empty  name. 
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sort  of  place,  as  the  shop  of  a baker  would 
be,  who  having  ranged  his  loaves  along  hia 
window  in  goodly  show  to  invite  customers, 
should,  instead  of  selling  them  the  bread  they 
asked  for,  first  rob  them  of  their  money,  and 
then  turn  them  out  of  doors.  To  an  unpreju- 
diced imagination,  the  alliance  between  jus- 
tice and  finance,  presents  on  this  occasion  a 
picture  almost  too  near  the  truth  to  be  termed 
an  apologue.  At  the  door  of  a house  more 
predatory  than  any  of  those  that  arc  called 
houses  of  ill  fame,  the  jiidye  in  his  robes  pre- 
senting to  unsuspecting  passengers  a belt  to 
prick  in  ; the  Lord  High  Treasurer  in  the 
back  ground  with  his  staff,  lying  in  wait, 
ready  as  soon  as  the  victims  are  fairly  housed, 
and  the  money  on  the  table,  to  knock  them 
down  and  run  away  with  it.  The  difference 
is,  that  any  man  may  choose  whether  he  will 
prick  in  the  belt  of  the  imlicensed  sharper, 
nor  are  any  but  the  rawest  louts  to  bo  so  de- 
luded: whereas  the  wisest  men  may  be  in- 
veigled in,  as  well  as  the  stoutest  dragged  in, 
by  the  exalted  and  commissioned  plunderers 

so  much  surer  is  their  game.  For  were 

the  list  of  law-taxes  ever  so  familiar,  and 
ever  so  easy  to  be  understood,  it  is  impo.^si- 
ble  for  a man  to  know  beforehand  whether 
he  has  wherewithal  to  pay  the  bill,  because 
it  is  impossible  for  him  to  know  what  inci- 
dents may  intervene  to  lengthen  it.  Were  a 
man  even  to  sit  down  and  form  a resolution 
to  submit  to  every  injury  which  he  could  not 
afford  to  prosecute  for,  and  to  plead  guilty  to 
every  accusation  which  he  could  not  afford  to 
defend  himself  against,  even  at  this  price  he 
could  not  save  himself  from  the  hardship  of 
paying  for  justice,  aggravated  by  the  still 
greater  hardship  of  not  getting  it. 

If  in  all  cases  the  practice  is  wicked,  in 
some  it  is  more  particularly  preposterous.  In 
civil  causes,  and  other  causes  where  the  in- 
jury to  individuals  affords  a natural  interest 
to  prosecute,  artificial  expenses  are  cruelty 
and  breach  of  faith : in  a largo  class  of  pe- 
nal causes,  in  which,  for  want  of  such  natu- 
ral interest,  prosecutors  must  be  engaged  by 
factitious  inducements,  or  the  law  be  a dead 
letter,  the  cruelty  and  treachery  are  crowned 
by  blunder  and  inconsistency.  Beckoned  in- 
to court  with  one  hand,  men  are  driven  away 
with  the  other.  But,  costly  as  the  attractive 
power  frequently  is,  the  rc[)idsive  force  is  apt 
to  be  much  stronger.  Reward  is  subsequent, 
distant,  uncertain,  and  dependent  upon  suc- 
cess. Trouble,  expense,  and  odium,  are  cer- 
tain and  precedent. f 

+ This  species  of  tax  would  stand  absolutely 
alone  in  point  of  depravity,  were  it  not  for  the 
tax  on  drugs,  as  far  as  it  extends  to  those  used  m 
medicine.  This,  as  being  also  a tax  upon  dis- 
tre.ss,  is  so  far  in  specie  the  same,  but  rs  nothing 
to  it  in  degree.  To  recover  a shilling  in  the  wav 
of  justice,  it  will  cost  j'ou  at  least  £24,  01  winch 
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Ill  fiivonr  of  this  species  of  imposition,  I 
liave  seen  two  arguments  produced. 

One  is,  tinit  in  this  case  as  in  others,  the 
liurtlien  of  an  establishment  ouglit  to  lie  on 
those  liy  whom  the  benefit  is  reaped.  The 
principle  is  incontrovertible  : the  matter  of 
fact  su[)posed  by  the  application  of  it  is  not 
true. 

The  argument,  were  it  just,  would  not 
extend  beyond  so  much  of  the  produce  of  the 
tax  as  is  requisite  for  defraying  the  charge  of 
this  part  of  the  national  establishment.  Whe- 
ther it  be  confined  or  no  within  these  bounds, 
was  perhaps  never  thought  worth  inquiring 
into,  in  any  country  where  this  tax  was  im- 
posed. It  certainly  extends  much  beyond  them 
in  England ; and  it  seems  ta  be  resorted  to 
from  time  to  time,  with  as  little  scruple,  as 
an  extension  of  the  customs  or  excise.  But 
let  this  pa<s. 

As  to  the  notion  of  a connexity  in  this 
case  betwixt  the  henefit  and  the  burthen,  it 
has  been  countenanced  by  an  authority  too 
respectable,  not  to  deserve  the  most  serious 
notice ; * but  come  it  from  whom  it  will,  it 
is  a mere  illusion.  The  persons  on  whom  tlie 
whole  of  the  burthen  is  cast,  are  precisely 
those  who  have  the  least  enjoyment  of  the 
benefit : the  security  which  other  people  en- 
joy for  nothing,  without  interruption,  and 
every  moment  of  their  lives,  they  who  are  so 
unfortunate  as  to  be  obliged  to  go  to  law  for 
it,  are  forced  to  purchase  at  an  expense  of 
time  and  trouble,  in  addition  to  what  pecu- 
niary expense  may  be  naturally  unavoidable. 
Meantime,  which  is  of  most  value?  — which 
most  worth  paying  for?  — a possession  thus 
cruelly  disturbed,  or  the  same  possession  free 
from  all  disturbance  ? So  far  then  from  being 
made  thus  wantonly  to  pay  an  extra  price,  a 
man  who  stands  in  this  unfortunate  predica- 

a good  part  in  taxes  : but  to  be  admitted  to  buy 
a shilling’s  worth  of  medicine  fora  shilling,  it 
doe.s  not  cost  you  threepence.  Hospitals  for  the 
sick  are  not  uncommon : there  are  none  for  ha- 
rassetl  and  imjioverisbed  suitors.  There  are  Lady 
Jiountifiils  that  relieve  the  sick  from  the  tax  on 
medicines,  and  the  price  of  them  into  the  bar- 
gain ; but  a [,ady  Bountiful  must  be  bountiful 
indeed,  to  take  tile  place  of  attorney  and  counsel, 
as  well  as  of  physician  and  apothecary,  and  sup- 
ply a poor  man  with  as  many  pounds  worth  of 
latitats  and  pleas,  as  he  must  h ive  to  recover  a 
shilling.  A man  cannot,  as  we  have  seen,  insure 
himself  against  lawsuits : but  a man  may  insure 
himself,  and  many  thousands  actually  do  insure 
themselves  against  sickness.  But  these  reliefs 
are  neither  certain  nor  general : and  after  all,  a 
tax  on  him  who  has  had  a leg  or  an  arm  broken, 
a tax  on  him  who  has  h;ul  a fit  of  the  ague,  gout, 
rheumatism,  or  stone,  will  be  tlie  worst  po.ssible 
species  of  tax,  next  to  a tax  on  justice. 

Ab  B.  The  tax  on  quack  metHcines,  that  is,  on 
unknown  and  unapproved  medicines,  leaving  all 
known  and  approved  ones  untouched,  fal's  in  a 
less  degree,  If  at  all.  under  this  censure. 

• Dr.  Adam  Smith,  Wealth  of  Naiions. 


ment,  ought  rather  to  receive  an  indemnifi- 
cation at  the  public  expense  for  his  time  and 
trouble  ; and  the  danger  of  insidious  or  col- 
hrsive  contests,  in  the  view  of  obtaining  such 
an  indemnity,  is  the  only  objection  1 can  see, 
though  perhaps  a conclusive  one,  against  the 
granting  it. 

Litigation  may  in  this  point  of  view  be 
compared  to  war  in  sober  sadness,  as  war  has 
been  to  litigation  in  the  way  of  pleasantry.. 
The  suitor  is  the  forlorn  hope  in  this  foren- 
sic warfare.  To  throw  upon  the  suitor  the 
expense  of  administering  justice,  in  addition 
to  the  trouble  and  the  risk  of  suing  for  it,  is 
as  if,  in  case  of  an  invasion,  you  were  to  take 
the  inhabitants  of  the  frontier  and  force  them 
not  only  to  serve  for  nothing,  but  to  defray  of 
themselves  the  whole  expenditure  of  the  war. 

What  in  our  times  is  become  inveterate 
practice,  is  stigmatized  as  a species  of  iniquity 
without  a precedent,  by  Saint  Paul.  “ IF/(t> 
is  there,”  demands  the  Apostle,  “who  is 
there  that  ever  goes  to  war  at  his  own  charge  ? ” 
— “ Alas  I”  cries  the  poor  suitor,  “ 1 do.” 

The  other  argument  in  favour  of  a set  of 
taxes  of  this  kind,  is,  that  they  are  a check 
to  litigation. 

Litigation  is  a term  not  altogether  free 
from  ambiguity.  It  is  used  sometimes  in  a 
neutral  sense,  to  denote  the  prosecuting  or 
defending  a suit,  though  perhaps  more  fre- 
quently in  a bad  one.  In  its  neutral  sense,  it 
expresses  the  irreproachable  exercise  of  an 
essential  right:  in  a bad  sense,  a species  of 
misconduct  practised  under  the  notion  of  ex- 
ercising such  a right. 

In  the  first  sense,  taxes  can  never  have 
been  recommended  by  any  man  as  a check  tc 
litigation  : in  this  sense,  an  avowed  desire  of 
checking  litigation  would  be  neither  more  nor 
less  than  an  avowed  desire  of  denying  justice. 

In  a bad  sense  again,  the  word  is  used  on 
two  different  occasions;  where  the  suit,  what- 
ever be  the  importance  of  the  matter  in  dis- 
pute, is  on  the  part  of  the  person  spoken  of 
as  maintaining  it,  a groundless  one . srd 
where  the  suit,  however  well-groundei  cn 
his  part  in  point  of  title,  is  on  account  of  the 
supposed  unimportance  of  the  matter  in  dis- 
pute, deemed  a frivolous,  a trifling,  a trivial 
one  ; and  in  either  case,  it  is  of  course  appli- 
cable to  the  situation  of  either  plaintiff  or 
defendant,  though  it  is  apt  to  fix  in  the  first 
instance,  and  most  readily  upon  the  situation 
of  the  plaintiff,  as  being  the  party,  who,  by 
taking  the  first  step  on  the  commencement  of 
the  suit,  exhibits  himself  as  the  author  of  it. 

On  either  side,  litigation,  when  groundless, 
may  be  accompanied  or  m-t,  with  what  the 
lawyers  call  in  genere  malitia,  meaning  con- 
sciousness of  misdoing,  and  in  this  particular 
case  mala  fldes,  consciousness  ot  the  ground- 
lessness of  the  action  or  defence  — conscious- 
ness of  the  want  of  merits. 
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Where  merits  are  wanting,  but  there  ex- 
ists no  consciousness  of  the  want,  taxes  on 
law -proceedings  do,  it  must  be  confessed, 
operate  as  a check  to  litigation  ; and  that  as 
well  on  the  side  where  it  is  groundless  as  on 
that  where  it  is  well-grounded,  and  in  the 
same  degree.  Indeed,  as  both  of  two  con- 
tending parties  cannot  in  point  of  law  be  ac- 
tually in  the  right,  though  either  or  both  may 
think  themselves  so,  the  impediment  cannot 
operate  to  the  denial  of  justice,  but  it  must 
operate  to  the  prevention  of  groundless  liti- 
gsition  at  the  same  time.  Prevent  him  who 
is  in  the  right  from  instituting  a suit,  you 
prevent  him  who  is  in  the  wrong  from  de- 
fending one.  But  neither  is  litigation  pre- 
vented, any  further  than  as  justice  is  denied. 
So  fur  then  as  this  case  extends,  it  is  still  but 
the  other  side  of  the  same  effect,  the  denial 
of  justice. 

Have  they  then  any  peculiar  tendency  to 
operate  as  a check  to  litigation,  when  it  is 
not  only  groundless,  but  accompanied  with  a 
consciousness  of  its  being  so? — to  malicious, 
or  as  it  might  with  more  propriety  be  termed, 
anti-conscientious  litigation?  On  the  contrary, 
their  direct  tendency  and  sure  effect  is  to 
promote  it. 

They  produce  it  on  the  parrt  of  the  plaintiff. 
— Were  proceedings  at  law  a’Ltended  with  no 
expense  nor  other  inconvenience,  till  the  suit 
were  heard  and  at  an  end,  a plaintiff  who  had 
no  merits,  could  do  a defendant  man  no  harm 
by  suing  hi]n : he  could  give  him  no  motive 
for  submitting  to  an  unfounded  claim ; malice 
would  have  no  weapons ; oppression  would 
nave  no  instrument.  When  proceedings  are 
attended^with  expense,  the  heavier  that  ex- 
panse, the  greater  of  course  is  the  mischief 
which  a man  who  has  no  merits  is  enabled  to 
do ; the  sharper  the  weapon  thus  put  into 
the  hand  of  malice,  the  more  coercive  the  in- 
strument put  into  the  hand  of  the  oppressor. 

They  produce  it  on  the  part  of  the  defen- 
dant. Were  proceedings  at  law  attended 
with  no  expense,  a defendant  who  knew  he 
had  no  merits,  a defendant  who  was  conscious 
that  the  demand  upon  him  was  a just  one, 
would  be  deprived  of  what  is  in  some  cases 
his  best  chance  for  eluding  justice,  in  others 
the  absolute  certainty  of  so  doing ; he  would 
lose  the  strongest  incentive  he  has  to  make 
the  attempt.  A defendant  who  means  not  to 
do  justice  unless  compelled,  and  who  knows 
that  the  plaintiff  cannot  compel  him  without 
having  advanced  a certain  sum  ; such  a de- 
fendant, if  he  thinks  his  adversary  cannot  raise 
that  sum,  will  persevere  in  refusal  till  a suit 
is  commenced,  and  in  litigation  afterwards. 

Whether  they  make  the  litigation,  or  whe- 
ther they  find  it  ready  made,  they  show  most 
favour  to  the  side  on  which  anti-conscienti- 
ous litigation  is  most  likely  to  be  found.  By 
attaching  on  the  commencement  of  the  suit, 
they  bear  hardest  upon  the  plaintiff,  or  him 
Vot.  II. 


who,  if  they  would  have  suffered  him,  would 
have  become  plaintiff.  In  so  doing  they  fa- 
vour in  the  same  degree  the  defendant,  or  him 
who,  if  the  party  conceiving  himself  injured, 
could  have  got  a bearing,  would  have  been 
called  upon  to  defend  himself.  But  it  is  on 
the  defendant’s  side  that  anti-conscientious 
practice  is  most  likely  to  be  found.  Setting 
expense  out  of  the  question,  an  evil  of  which 
these  laws  are  thus  far  the  sole  cause set- 

ting out  of  the  question  the  imperfections  of 
the  judicial  system,  and  the  hope  of  seeing 
evidence  perish,  or  the  guilty  view  of  fa- 
bricating  it,  a man  will  find  no  motive  for 
instituting  a suit  for  an  ordinary  pecuniary 
demand,  without  believing  himself  to  be  in 
the  right ; for  if  he  is  in  the  wrong,  disap- 
pointment, waste  of  time,  fruitless  trouble, 
and  so  much  expense  as  is  naturally  unavoid- 
able, are,  by  the  supposition,  what  he  knows 
must  be  his  fate.  Whereas,  on  the  other 
hand,  a man  upon  whom  a demand  of  that 
kind  is  made,  may,  although  he  knows  him- 
self to  be  in  the  wrong,  find  inducement 
enough  to  stand  a suit  from  a thousand  other 
considerations ; from  the  hope  of  a deficiency 
in  point  of  evidence  on  the  part  of  the  plain- 
tiff, not  to  mention,  as  before,  the  rare  and 
criminal  enterprise  of  fabricating  evidence  on 
his  own  part,  — from  the  hope  of  tiring  the 
plaintiff  out,  or  taking  advantage  of  casual 
incidents,  such  as  the  death  of  witnesses  or 
parties,  — from  the  temporary  difficulty  or 
inconvenience  of  satisfying  the  demand,  or 
(to  conclude  with  the  case  which  the  weak- 
ness of  human  nature  renders  by  far  the  most 
frequent)  from  the  mere  unwillingness  to 
satisfy  it. 

In  a word,  they  give  a partial  advantage 
to  conscious  guilt,  on  whichever  side  it  is 
fouiid  ; and  that  advantage  is  most  partial  to 
the  defendant’s  side,  on  which  side  conscious- 
ness of  guilt,  as  we  see,  is  most  likely  to  be 
found. 

Better,  saj's  a law  maxim  subscribed  to  by 
everybody,  better  that  ten  criminals  should 
escape,  than  one  innocent  person  should  suf- 
fer ; and  this  in  case  even  of  the  deepest  guilt. 
For  ten,  some  read  a hundred,  some  a thou- 
sand. Whichever  reading  be  the  best,  an  ex- 
pedient of  procedure,  the  effect  of  which  were 
to  cause  ten  innocent  persons  to  suffer  for 
every  ten  guilty  ones,  would  be  acknowledged 
to  be  no  very  eligible  ingredient  in  the  sys- 
tem. W'hat  shall  we  say  of  an  institution, 
which  for  one  culpable  person  whom  it  causes 
to  suffer,  involves  in  equal  suffering  perhaps 
ten  blameless  ones. 

Thus  much  for  groundless  suits : there  re- 
mains the  plea  of  its  tendency  to  check  what 
are  deemed  trivial  suits. 

I know  what  a groundless  suit  means — I 
know  of  no  such  thing  as  a frivolous  one. 
No  wrong  that  I know  ot  can  be  a trivial 
one,  which  to  him  to  whom  it  is  done  appear* 
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« serious  one,  serious  to  such  a dosrce,  as  to 
inako  it  worth  his  while  to  demand  redress 
at  tlie  hand  of  justice.  Conduct  is  the  test 
of  feeling.  I know  of  no  riglit  I have  to  set 
up  any  leelings  of  iny  own  us  tlie  standard 
of  those  of  my  neighbour,  in  contradiction  to  a 
declaration  of  his,  the  truth  of  wliich  is  evi- 
denced by  his  own  conduct.  What  to  one 
man  again  is  trivial,  to  another  man  may  be 
of  higli  importance.  In  the  account  of  wrong 
too  liiust  be  included,  not  only  the  individual 
wrong  taken  by  itself,  but  its  effects  in  (he 
way  of  encouragement  to  repetition,  and  its 
effects  in  the  way  of  example.  I know  of 
no  wrong  so  slight,  that  by  multiplication 
may  not  become  intolerable.  Give  me  but  a 
licence  to  do  to  any  person  at  pleasure  the 
minutest  wrong  conceivable ; — I need  no 
more,  that  person  is  my  slave.  Allow  me  to 
rob  him,  though  it  be  but  of  a farthing,  far- 
thing by  farthing,  I will  find  the  bottom  of 
Ids  purse.  Allow  me  but  to  let  fall  a drop  of 
water  upon  his  head — gutta  cavat  lapidem, 
the  power  of  striking  his  head  off  would  be 
less  susceptible  of  abuse. 

In  pecuniary  cases,  the  smaller  the  sum  in 
dispute,  the  less  reserve  is  used  in  branding 
the  conduct  of  the  parties  with  the  charge  of 
litigation,  of  which,  in  such  cases  the  reproach 
is  apt  to  fill  principally,  if  not  exclusively, 
to  the  plaintiff’s  share.  But  the  importance 
of  the  sum  is  altogether  governed  by  tlie  cir- 
cumstances of  the  parties;  the  amount  of  it  in 
pounds,  shillings,  and  pence,  shows  nothing. 
One  man’s  income  may  be  a hundred,  a thou- 
sand, four  thousand  times  as  great  as  that  of 
another.  In  England  there  are  men  whose 
income  exceeds  £GO,000  a-year.  Fifteen 
pounds  a-year  is  as  much  as  falls  to  the  lot 
of  perhaps  the  greater  number  of  the  whole 
body  of  the  people.  Witliout  a partieidar 
caution,  a legislator  or  a judge  will  naturally 
enough,  like  any  other  man,  take  the  relation 
of  the  sum  in  dispute  to  his  own  feelings, 
that  is,  its  ratio  to  his  own  circuinstanees, 
for  the  measure  of  importance ; but  by  this 
standard  he  will  be  sure  to  he  deceived,  as 
often  as  the  eireurnstanees  of  th(!  parlie.s,  or 
either  of  them,  are  materially  different  from 
his  own.  Fifty  pound,  for  example,  will  be 
apt  to  appear  in  his  eyes  an  object  of  consi- 
derable importance  ; an  object  of  which  a 
tenth  or  a twentieth  part,  or  less,  might  be 
of  importance  sufticient  to  justify  from  the 
charge  of  litigation,  the  maintenance  of  a suit. 
A shilling  would  be  almost  sure  to  appear  to 
him  an  object  altogether  trilling;  an  object 
by  no  means  of  magnitude  enough  to  warrant 
the  maintenance  of  a suit.  Fifty  pound  is, 
however,  a sum  of  less  importance  to  a Duke 
of  Marlborough  or  Bedford,  than  a single 
shilling  (viz.  than  a thousandth  part  of  £50) 
to  many  a man,  in  truth  to  probably  the  ma- 
jority of  men  in  the  kingdom.  It  is  there- 
fore more  '.mjust,  more  tyrannical,  to  refuse 


to  hear  the  demand  of  .an  ordinary  working 
man  to  the  amount  of . a shilling,  than  it  would 
be  to  refuse  to  hear  the  demand  of  a Duke 
of  Marlborough  or  Bedford,  to  the  amount 
of  £50.  The  legislator  who,  on  the  plea  of 
checking  litigation,  or  on  any  other  plea,  ex- 
acts of  a working  man  as  a preliminary  to  bis 
obtaining  justice,  what  that  working  man  is 
unable  to  pay,  does  refuse  to  him  a bearing, — 
does,  in  a word,  refuse  him  justice,  ami  that 
as  effectually  and  completely  as  it  is  possible 
to  refuse  it. 

That  all  men  shoidd  have  equed  rights,  not 
only  would  be  politically  pernicious,  but  i.s 
naturally  impossible : hut  I liope  this  will 
not  be  said  of  equal  justice. 

Trivial  causes  require  no  such  factitious 
checks : to  such  causes  were  all  expenses- 
struck  off  that  can  be  struck  off,  there  are 
natural  cheeks  in  abundance,  that  are  un- 
avoidable. There  is  the  pain  of  disappoint- 
ment : tliere  is  expense,  of  which  a certain 
measure  will  every  now  and  then  be  abso- 
lutely unavoidable : there  is  consuniptiou  of 
time,  which  to  the  working  classes,  that  is 
to  the  great  majority  of  the  people,  is  ex- 
pense. 

But  even  let  the  cause  be  trivial,  and  that 
to  such  a degree  as  to  render  the  act  of  com- 
mencing the  litigation  blameable,  the  blame  is 
never  so  great  on  the  side  of  the  party  most 
favoured  by  the  tax,  as  on  the  side  of  (lie 
party  most  oppressed  by  it.  The  party  most 
opjiressed  is  the  complainant — the  party  who, 
having  suffered  the  injury,  such  as  it  is,  claims 
or  would  (daim  satisfaction  for  it  at  the  hands 
of  justice.  But,  so  as  there  does  but  exist 
the  smallest  particle  of  an  injury,  the  party 
who  claims  satisfaction  for  it  can  never  be  so 
miicli  in  the  wrong  for  doing  so,  but  that  he 
who  refuses  satisfaction  must  be  still  more 
so.  If  the  demand  he  just,  why  did  not  he 
comply  witli  it?  If  just,  but  trilling,  why 
does  he  contest  it  ? In  this  case  then  you 
cannot  punish  in  this  way  the  misconduct  of 
one  party,  without  rewarding  the  still  greater 
misconduet  of  the  other.  If  the  tax  applies 
a check  where  there  is  blame,  it  affords  pro- 
tection and  encoiirageineut  where  there  is 
still  greater  blame. 

Another  injustice.  — The  poorer  a man  is, 
the  more  exposed  he  is  to  the  oppression  of 
which  this  supposed  remedy  against  litigation 
is  the  instrument.  But  the  poorer  a man  is, 
the  less  likely  he  is  to  be  litigious.  The  le.ss 
time  a man  has  to  spare,  and  the  less  a man 
can  afford  to  expend  his  time  (not  to  speak 
of  money)  without  being  paid  for  it,  the  less 
likely  is  he  to  expose  himself  to  such  a con- 
sumption of  his  time. 

The  rich  man,  the  man  who  has  time  and 
money  at  command,  he  surely,  if  any,  is  the 
man  to  consume  it  litigiously  and  frivolously. 
No  wonder  however,  if  to  a superficial  glaiire. 
the  poor  should  appear  more  litigious  lliaii  he 
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There  are  more  of  the  poor  than  of  tlie  rich : 
and  to  the  eye  of  unreflecting  opulence,  the 
causes  of  the  poor  are  all  trivial  ones. 

We  think  of  tlie  poor  in  the  way  of  charity, 
for  to  deal  out  charity  gratifies  not  only  he- 
nevolence,  but  pride.  Vv’'e  think  much  of 
thc'in  in  the  way  of  charity,  hut  we  think 
little  of  them  in  the  way  of  justice.  Justice, 
however,  ranks  before  charity ; and  they  would 
need  less  charity,  if  they  had  more  justice. 

What  contributes  more  than  anything  to 
the  indignation  e.xcited  by  suits  that  are 
deemed  trivial,  and,  on  account  of  the  trivi- 
ality vexatious,  is  the  excessive  ratio  of  the 
expense  of  the  suit  to  the  value  of  the  mat- 
ter in  dispute : especially  when  tlie  matter 
in  dispute  being  pecuniary,  its  minuteness  is 
more  conspicuous  and  detiued.  But  to  what 
is  this  expensiveness  owing?  As  far  at  least 
as  these  taxes  are  in  cjuestion,  to  the  legisla- 
tor himself.  Mark  then  the  iniquity  : — lie 
is  himself  the  author  of  the  wrong,  and  he 
punishes  for  it  the  innocent  and  the  injured. 

To  e.xclude  the  poor  from  justice  was  not 
enough  : — they  must  be  excluded  also  from 
mercy.  Forty  shillings  is  the  tax  imposed 
on  pardons,  by  a statute  of  King  William 
(5  & G W.  k M.  c.  ’21.  § 3.)  forty  shillings 
more  by  another,  not  five  years  afterwards,  (9 
Sc  10  Vv\  in.  c.  25.  § 3,  50.)  Together,  : 
— half  a year’s  income  of  a British  subject, 
according  to  Davenant's  computation  above 
quoted.  What  is  called  mercy,  let  it  lie  re- 
membered, is  in  many  cases,  no  more  than 
justice : in  all  cases  wdicre  the  ground  of  par- 
don is  the  per.suasion  of  innocence,  enter- 
tained cither  notv,  ithstanding  the  verdict,  or 
in  consequence  of  evidence  brought  to  light 
after  the  verdict.*  All  punishments  are  ac- 
cordingly irremissihle,  to  him  who  has  not  to 
the  amount  of  half  a year’s  income  in  store 
or  credit  — all  fines  to  that  amount  or  under, 
absolutely  irremissihle. | 

Taxes  on  law-fu  oceedings,  so  far  tlien  from 
being  a check  to  litigation,  are  an  encourage- 
ment to  it  — an  eneoiiragement  to  it  in  every 
sense  in  which  it  is  miseliiovoiis  and  blame- 
able.  Would  you  really  check  litigation,  and 
cheek  it  on  both  sides?  — the  simple  course 
'«void(l  l.'o  a sure  one.  Vi’hen  men  are  in  ear- 
nest about  preventing  misconduct  in  any  line. 


* For  instance  the  case  of  Mr.  Atkinson, 
q-  It  would  lic  curious  enough  to  know  what 
pvoiit  the  Treasury  may  have  drawn  from  that 
time  to  tlie  'present,  from  so  extraordinary  a fund  : 
ccrtainlv,  not  cnongii  to  pay  tlie  salary  of  one  of 
the  Lords  < loinmissiontis:  iirobahly  not  enough 
to  pay  that  of  Ins  valet-de-c’iambre. 

Tliese  are  tiusy  statutes.  B-y  the  prolnhitmn 
and  sale  of  justice,  tin  y run  rounrer  to  .Magna 
f 'iiarta  by' tlie  prohibition  of  mercy,  tliey  break 

the  coronation  oath.  1 i’v  ;k!  (soo.  Hi-  c. 
(•2:'.ii  May,  lidi!),  the  expense-:  .onnected  with 
jiardoiis  are  no  longer  to  lie  jiain  i>;'  Ji"  wtsoii* 

inii  lit  i lie-  'rrea-a""’.- • A/'  ; 


they  annex  punishment  to  misconduct  in  that 
line,  and  to  that  only  : a species  of  miscon- 
duct which  cannot  be  practised  but  as  it  were 
under  the  eye  of  the  court,  is  of  all  others 
the  easiest  to  cope  with  in  the  way  of  law. 
Deal  with  misconduct  that  displays  itself 
under  the  eye  of  the  court  as  you  deal  by  de- 
linquency at  large,  and  you  may  be  sure  of 
suceeediug  to  a still  superior  degree.  Discri- 
minate iniscoiuluct  then  from  innocence;  lay 
the  burthen  on  misconduct  and  misconduct 
only,  leaving  innocence  unoppressed.  Keep 
back  piinlsliment,  till  guilt  is  ascertained. 
Keep  hack  costs,  as  much  as  possible,  till  the 
last  stage  of  procedure ; keep  oil'  from  both 
|iarties  everything  of  expense  that  is  not  ab- 
solutely unavoidable,  where  litigation  is  on 
both  sides  without  blame  : at  that  last  stage 
if  tliere  be  found  blame,  throw  whatever  ex- 
pense of  which  you  allow  the  necessity  to  sub- 
sist beyond  what  is  absolutely  unavoidable, — 
throw  it  on  tliat  side,  and  on  that  side  only, 
where  there  liasbeen  blame.  If  on  both,  then  if 
circumstances  require,  punish  it  on  both  sides, 
by  fine  for  instance,  to  the  profit  of  the  public. 

Litigation,  though  evciituaily  it  prove 
groundies.s  — litigation,  like  any  other  course 
of  conduct  of  which  mischief  is  the  result,  is 
not-  therefore  bhmieable ; and  where  it  is 
hlameable,  there  is  a wide  difference  whether 
it  is  accompanied  with  temerity  only,  or  with 
consciousness  of  its  own  injustice.  The  coun- 
tenance .shown  to  the  parties  by  the  law 
ought  to  be  governed,  and  governed  iini- 
foiTuly  and  proportionally,  by  these  important 
differences.  — So  mueb  in  point  of  utility 

— how  stands  establishment  ? — Ta.xes  heap- 
ed on  in  all  stages  from  the  hrst  to  tlie  last 
without  distinction  : — all  costs  given  or  jig 
costs,  no  medium: — costs  scarce  ever  com- 
plete, and  nothing  beyond  costs.  No  miti- 
gation, or  enhancement,  in  consideration  of 
pccimiai'y  circumstcinces.  No  shades  of  pu- 
nishment in  this  way  correspondent  to  shades 
of  blame  — in  most  cases  no  datfcrence  so 
much  as  between  cmisciousness  of  iniustice 
and  simple  temerity,  nor  so  much  as  betwixt 
either  and  innocence.  1 he  jicwer  of  adjudg- 
ing as  between  costs  and  no  costs,  seldom 
discretionarv  : — that  of  ap[iortion!iig,  never . 

— nor  that  'of  lining  lieyond  the  amount  of 

costs  : consec'ueutly  nor  tliat  ot  punishing 

botii  parties  wiiere  Ixitli  have  been  to  blame. 
V.erc  a power  to  be  given  by  statute  to  im- 
pose oil  a litigiou'  suitor  convicted  of  liti, ca- 
tion, a fine  to  an  amount  not  exceeding  wliat 
the  losing  liarty  pays  now,  whether  he  bo 
Iilamealde  or  lilameicss,  it  would  be  cried  oiu 
iiguiiist  perbap.s  as  a great  power,  t(io  great 
to  be  given  to  judges  without  juries.! 


T!ie  disiinrtioii  Iietwcen  temerity  and  eon- 
.riotismss  oi'  blame-  a distinctioM  j-ervadmg  iaa 

..->n--e.  aiv>  W enry  -.1 
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Jiis^ticc  xliall  he  denied  to  no  man,  justice 
shall  he  sold  to  no  man,  says  tlic  first  of  sta- 
tutes, hfa/tiia  Charla.  How  is  it  luuier  these 
lalw  ones? — l^enied,  as  we  have  seen,  to 
nino-tentlis  of  tlie  [leople,  sold  to  the  otlicr 
tenth  at  an  uneonseionaltle  price.  It  was  a 
conceit  among  the  old  lawyers,  reported  if  not 
adopted  by  Lord  Coke,  tl)at  a statute  made 
contrary  to  il/a//a«  Charla,  though  made  in 
all  the  forms,  would  be  a void  law.  God  for- 
bid,  that  by  all  the  lawyers  in  the  world,  or 
for  the  purimse  of  any  argument,  1 should  ever 
.suffer  myself  to  be' betrayed  into  any  such 
extravagance  : in  a subject  it  would  be  sedi- 
tion, in  a judge  it  would  be  usurpation,  in 
anybody  it  would  be  nonsense.  But  alter 
all  it  must  be  acknowiedged,  to  be  in  some 
degree  unfortunate,  as  well  as  altogether  sin- 
gular, that,  of  an  instrument  deemed  the 
foundation  of  all  liberty,  and  magnified  as 
such  even  still,  to  a degree  of  fanaticism,  a 
passage  by  far  the  most  important,  and  almost 
the  only  one  (hat.  has  any  aiiplication  now-a- 
days,  should  be  thus  habitually  trodden  un- 
der foot,  witliout  remorse  or  reclamation.* 

misbehaviour,  is  scarce  so  nuicha.s  known  to  the 
English  law.  There  are  scarce  words  for  it  in 
the  language.  Temerity  is  taken  from  the  Ro- 
man law.  Malice,  the  term  by  which  English 
lawyers  seem  in  some  instances  to  have  hail  in 
view  the  expre.'^sing  consciousness  of  blame,  ]irc- 
sents  a wrong  idea,  since  in  common  language  it 
implies  haired,  an  affection  which  in  many  in- 
stances of  conscious  guilt,  may  be  altogetlicr 
wanting:  — instance,  offences  of  mere  rajiacity, 
such  as  theft,  robbery,  and  homicide  tor  lucre. 

The  legislator,'  — he  talk  of  vexation  ? — lie 
does  everything  to  create  the  evil,  he  docs  no- 
thing  to  remove  it. 

I happened  once  to  fall  into  conversation  with 
a man,  who,  from  an  attorney  had  been  made 
judge  of  one  of  the  provinces  in  America.  Jus- 
tice. I understood  from  him,  was  on  a very  bad 
footing  there : it  miglit  be  had  almost  for  nothing ; 
the  people  were  very  litigious : he  found  tlicm 
very  troublesome.  A summons  cost — I forget 
whether  it  was  three-:md-sixpcnce  or  lialf-a- 
crown.  Whom  the  lialf-crown  went  to  I do  not 
know  ; one  may  be  pretty  certain  not  to  the  judge. 
— Seeing  no  prospect  of  our  agreeing,  I did  not 
push  the  conversation  far.  The  half-crown  seemed 
to  him  too  little:  to  me  it  seemed  all  too  much. 
The  pleasant  thing  would  have  been  to  liave  en- 
joyed thesalary  in  peaceand quietness, without  be- 
ing plagued  with  a parcel  of  low  people.  Justice 
would  then  have  been  upon  the  best  footing  pos- 
sible. He  had  accordingly  a project  for  check- 
ing litigation  by  raising  the  fees,  I don’t  know 
whether  it  succeeded. 

• Let  us  not  for  the  purpose  of  any  argument, 
give  rise  or  countenance  to  injurious  imputations. 
Though  justice  is  partly  denied,  and  partly  sold, 
the  difference  is  certainly  immense,  betwixt  sell- 
ing it  for  the  personal  benefit  of  the  king  or  of 
a judge,  and  selling  it  for  the  benefit  of  the 
public — betwixt  selling  it  by  auction,  and  sell- 
ing it  at  a fixed  price  — betwixt  denying  it  for 
the  sake  of  forcing  the  sale  of  it,  or  denying  it  to 
a few  obnoxious  individuals,  and  denying  it  in- 


A tax  so  impolitic  and  so  grievous  — a tax 
(bus  demonstrated  to  be  the  worst  of  taxes, 
how  comes  it  ever  to  liave  been  made  choice 
ol’,  and  when  made  choice  of,  acquiesced  in? 
These  are  not  questions  of  mere  curiosity  • 
for  ai;quicscencc  under  a tax,  and  that  so  ge- 
neral, forms  at  first  glance  no  iiicousiderable 
presumption  in  its  favour.  A presumption  it 
<loes  form : hut  when  demonstration  has 
shown  itself,  presumptions  are  at  an  end. 

How  comes  the  tax  to  have  been  made 
choice  of  ? One  cause  we  have  scon  already 
ill  another  shape  ; the  unscruiiiiized  notion 
of  its  supposed  tendency  to  check  litiyation  : 
litigation  which,  where  it  stands  for  misdiief, 
is  tlie  very  mischief  which  the  species  of  tax 
in  question  contributes  with  all  its  power  to 
promote. 

Another  cause  may  possibly  be,  the  ten- 
dency which  this  sort  of  tax  has  to  he  con- 
founded 111  the  eye  of  an  incurious  observer, 
with  otlier  sorts,  which  are  either  the  best 
of  all,  or  next  to  the  best.  Tlie  best  of  all 
are  taxes  on  consumption,  because  not  only 
do  they  fall  nowhere  without  lintling  some 
ability  to  [lay  them ; but  where  necessaries 
are  out  of  the  question,  tlicy  fall  on  nobody 
whohas  not  the  opt  ion  of  not  paying  them  if 
he  does  not  choose  it.  Taxes  on  pr<iperty,  and 
those  on  transfer  of  property,  sucli  as  those 
on  contracts  relative  to  property,  are  the  next 
best  : because  though  tliey  are  not  optional 
like  the  former,  they  may  be  so  selected  as 
never  to  call  for  money  but  where  there  is 
ability,  nay  even  amjile  ability,  to  pay  them. 
Now',  of  these  two  most  supportable  classes 
of  tuxes,  the  second  are  all  of  them  levied 
by  means  of  stumps  : taxes  on  consumption, 
too,  in  many  instances,  such  as  those  on 
cards,  dice,  gloves,  and  perfumery,  show  to 
the  eye  as  stamp-duties.  But  all  these  are 
very  good  taxes.  Stamp-duties  rhend'ore  are 
good  taxes:  and  taxes  on  justice  are  all 
stamp-duties.  Thinking  men  look  to  eonse- 
qiienees ; they  look  to  the  feelings  of  the  in- 
dividuals alfected  : acting  men  look  to  the 
stamp  : taxes  on  justice,  taxes  on  property, 
tuxes  on  eonsumption,  are  accordingly  one 
and  the  same  object  to  the  optics  of  tinanee. 
Stamp-duties  too  have  another  most  conve- 
nient property ; they  e.vecuie  themselves,  and 
law-taxes  beyond  all  otliers  : in  short,  they 
exclude  all  siiuiggling.f  They  heap  distress 
indeed  upon  distress  ; but  the  distress  is  not 
worth  minding,  as  there  is  no  escaping  it. 

But  the  great  cause  of  all  is  the  prospect 

discriminately  to  the  great  majority  of  the  people. 
In  point  of  moral  guilt,  there  is  certainly  no  com- 
parison : but  in  point  of  political  effect,  it  may  not 
be  altogether  easy  in  every  part,  of  the  parallel, 
to  say  which  mode  of  abuse  s most  extensively 
jiernicious. 

+ liuw  paper  might  be-tforged  : but  the  diffi« 
culty  would  l)e  to  Issue  it. 
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of  acquiescence  — a prospect  first  presented 
by  hope,  since  realized  over  and  over  again 
by  experience.  It  is  too  much  to  expect  of 
a man  of  finance,  that  he  should  anticipate 
the  feelings  of  unknown  individuals  : it  is  a 
great  deal  if  he  will  listen  to  their  cries. 
Taxes  on  consumption  fall  on  bodies  of  men : 
the  most  inconsiderable  one,  when  touched, 
will  make  the  whole  country  ring  again.  The 
oppre.ssed  and  ruined  objects  of  the  taxes  on 
justice,  weep  in  holes  and  corners,  as  rats 
die  : no  one  voice  finds  any  other  to  join 
with  it. 

A tax  on  shops,  a tax  on  tobacco,  falls 
upon  a man,  if  at  all,  immediately,  and 
presses  on  him  constantly  : — every  man 
knows  whether  he  keeps,  or  means  to  keep 
a shop — whether  he  means  to  sell  or  to 
use  tobacco.  A tax  on  justice  falls  u|)on  a 
man  only  occasionally:  it  is  like  a thunder- 
stroke, which  a man  never  looks  for  till  he  is 
destroyed  by  it.  lie  does  not  know  when  it 
will  fall  on  him,  or  whether  it  ever  will : nor 
even  whether,  when  it  does  fall,  it  will  press 
upon  him  moat,  or  upon  his  adv  ersary,  lie 
knows  not  what  it  will  amount  to  : he  has 
no  data  from  which  to  calculate  it : it  comes 
lumped  to  liim  in  the  general  mass  of  law 
charges  : a heap  of  items,  among  which  no 
vulgar  eye  can  ever  hope  to  discriminate  : an 
object  on  which  investigation  would  be  thrown 
away,  as  comprehension  is  impossible.  Cala- 
mities that  are  not  to  be  averted  by  thought, 
are  little  thought  of,  and  it  is  best  not  to 
think  of  them.  When  is  the  time  for  com- 
plaint ? Before  the  tlumder-bolt  is  fallen  it 
would  be  too  soon  — when  fallen,  it  is  too 
late.  Shopkeepers,  tobacconists,  glovers,  are 
compact  bodies  — they  can  arm  counsel  — 
they  come  in  force  to  the  House  of  Commons. 
Suitors  for  justice  have  no  conmion  cause, 
and  scarce  a conmuin  name  — they  are  every- 
body and  nobody — their  business  being  every- 
body’s is  nobody’s.  Who  are  suitors  ? where 
are  they  ? what  docs  a Chiancellor  of  the  Ex- 
chequer care  fur  them  ? what  can  they  do  to 
help  him  ? what  can  they  do  to  hurt  him  ? 
So  far  from  having  a common  interest,  they 
have  a repugnant  interest : to  crush  the  in- 
jured, is  to  befriend  the  injurer. 

May  not  ignorance,  with  regard  to  the 
quantum  and  the  source  of  the  grievance, 
have  contributed  something:  to  patience  ? 
Unable  to  pierce  the  veil  of  darkness  that 
guards  from  vulgar  eyes  the  avenues  ot  jus- 
tice, men  know  not  how  much  of  the  dilfi- 
culty  ot  the  approach  is  to  be  ascribed  to  art, 
and  how  much  to  nature.  As  the  consumers 
of  tol;acco  confound  the  tax  on  that  commo- 
dity with  the  price,  so  those  who  borrow  or 
would  have  wished  to  borrow  the  hand  of 
justice,  confound  the  artificial  with  the  na- 
tural e.^pense  of  hiring  it.  But  if  the  whole 
of  the  grievance  be  natural,  it  may  be  all 
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inevitable  and  incurable,  and  at  any  rate  it 
may  be  no  more  the  fault  of  lawyers  or  law- 
imikers,  than  gout  and  stone  are  of  physi- 
cians. Happy  ignorance  ! if  blindness  to  the 
cause  of  a malady  could  blunt  the  pain  of  it! 

'riiero  want  not  apologists-geiieral  and 
talkers  in  the  air,  to  prove  to  us  that  this, 
as  well  as  everything  else,  is  as  it  should  be. 
The  expense,  the  delay,  and  all  the  other 
grievances,  which  activity  has  heaped  up,  or 
negligence  siilfered  to  accnniulate,  are  the 
prices  wliich,  according  to  iMontesquien,  we 
must  be  content  to  pay  for  liberty  and  jus- 
tice. A penny  is  the  price  men  pay  for  a 
penny  loaf:  therefore  wliy  not  twopence? 
and,  if  threepence,  there  would  he  no  harm 
done,  since  tlie  loaf  would  be  worth  so  much 
the  more. 

May  not  a sort  of  instinctive  fellow-feeling 
among  the  wealthy  have  contrihuted  some- 
thing", if  not  to  the  imposition,  at  least  to  the 
acquiescence  ? It  is  the  wealthy  alone,  that 
cither  by  fortune,  situation,  education,  intel- 
ligence, or  iiiHuenee,  are  rpialilied  to  take  the 
lead  in  legislation  : and  the  eharacteristic  pro- 
perty of  this  tax,  is  to  be  tkvonralile  to  the 
wealthy,  and  that  in  proportion  to  their 
wealth.  Other  taxes  afford  a man  no  indem- 
nilication  for  the  wealth  they  take  from  him  : 
this  gives  him  power  in  e.xchaiige.  The  power 
of  kee|)iiig  down  those  who  are  to  be  kept 
down,  the  power  of  doing  wrong,  and  tlie 
more  generous  pride  of  abstaining  from  the 
wrong  which  it  is  in  our  power  to  do  ; ad- 
vantages such  as  these,  are  too  pieeious  not 
to  he  grasped  at  with  avidity  by  human  weak- 
ness : and,  us  in  a country  of  political  liberty, 
and  under  a system  of  justice  m other  re- 
spects impartiai,  they  can  oidy  he  obtained  by 
a blind  and  indirect  route  sncli  as  this,  the  in- 
convenience of  travelling  in  it,  finds  on  the 
part  of  those  tvho  are  well  equipped  for  it, 
the  more  patient  an  actpiiescence. 

Will  it  be  said  tliat  abolishing  the  taxes  on 
justice  would  not  answer  the  purpose,  lor  that 
supposing  tliem  all  abolished,  justice  would 
still  remain  inaccessible  to  the  body  of  the 
people? — This  would  he  to  justify  one  abuse 
by  another.  The  other  obstacles  by  which 
the  avenues  to  justice  have  been  blocked  up, 
constitute  a separate  head  of  alnise,  from 
which  1 gladly  turn  aside,  as  being  foreign  to 
the  present  purpose.  Take  off  law  taxes  al- 
together, the  number  of  those  to  whom  jus- 
tice will  still  remain  inaccessible,  wonhl  still, 
it  must  he  confessed,  he  hut  too  great.  It 
would  however  not  be  so  great,  as  it  is  at 
present  under  the  pressure  of  those  taxes. 
Though  you  could  not  tell  ex.actly  to  how 
many  you  would  open  tlie  doors  of  justice, 
you  might  he  sure  you  opened  tliem  to  some. 
'I’hough  you  would  still  leave  the  burtnen 
but  too  heavy,  you  would  at  any  rate  make 
it  proportionahly  more  supportable. 
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If  by  taking  ofT  these  taxes,  yon  redueed 
the  ex[)ciise  of  a coininon  action  from  .t'2.5to 
A,'20,  you  niigiit  0|)cii  the  dooi',  suppose,  to 
one  in  five  of  those  against  wlioin  it  is  shut 
at  |)rescnt.  Even  this  would  be  soniclhiiig: 
at  any  rate  whatever  were  the  remaining 
f|uantum  of  abuse,  which  you  still  suffered  to 
subsist,  you  would  have  the  consolation  at 
least  of  not  being  actively  instrumental  in 
producing  it.  To  reform  in  toto  a system  of 
procedure  is  a work  of  time  and  dilbculty, 
and  would  require  a rare  union  of  legal  know- 
ledge with  genius : — repealing  a tax  may  re- 
quire discernment,  candour,  philanthropy, 
and  fortitude,  — but  it  is  a work  of  no  dilii- 
culty,  requires  no  extraordinary  measure  of 
science,  nor  even  so  much  time  as  the  im- 
posing of  one. 

But  by  whatever  plea  the  continuance  of 
the  subsisting  taxes  of  this  kind  may  be  apo- 
logized for,  nothing  can  be  said  in  favour  of 
any  new  addition  to  the  burthen.  The  sub- 
sisting ones,  it  maybe  said,  have  been  acqui- 
esced in,  and  men  are  used  to  them ; in  this 
respect  at  least  they  have  the  advantage  of 
any  new  ones  which  could  be  substituted  in 
the  room  of  them.  But  ev(;n  this  immoral 
plea,  which  puts  bad  and  good  upon  a level, 
elliicing  all  distinction  but  that  between  csta- 
blis/u'tl  and  not  established,  even  this  faint 
plea  is  mute  against  any  augmentation  of  this 
worst  of  evils. 

To  conclude:  cither  I am  much  mistaken, 
t)r  it  has  been  proved, — that  a law  tax  is  the 
worst  of  all  taxes,  actual  or  possible:  — that 
for  the  most  part  it  is  a denial  of  justice,  that 
at  the  best,  it  is  a tax  upon  distress: — that  it 
lays  the  burthen,  not  where  there  is  most, 
but  where  tliere  is  least,  benefit: — that  it 
co-operates  with  every  injury,  and  witli  every 
crime: — that  the  persons  on  wliuin  it  bears 
hardest,  are  those  on  whom  a burthen  of  any 
kind  lies  heaviest,  and  that  they  compose  t!ie 
great  majority  of  the  people: — that  so  far 
from  being  a check,  it  is  an  encouragement 
to  litigation : and  that  it  operates  in  direct 
breach  of  Magna  Charta,  that  venerable  monu- 
ment, commonly  regarded  as  the  foundation  of 
English  liberty. 

The  statesman  who  cares  not  what  mis- 
chief he  does,  so  he  does  it  witliout  disturb- 
ance, may  lay  on  law-taxes  without  end:  he 
who  makes  it  a matter  of  conscieiu'c  to  ab- 
stain from  mischief  will  abstain  from  adding 
to  fbein  : be  whose  atjibltion  it  is  to  extir- 
pate misdiief,  will  lapeal  them.* 

* Tl)e  duties  on  nearly  every  proceeding,  at  i 
law  or  in  equity  were  i:e;)cabd  by  the  i>  Geo.  IV. 
c.  41.  The  duties  which  were  left  were  those 
upon  ])roccedings,  wliich  were  generally  used  for 
and  operated  as  conveyances.  By  the  subsequent 
alterations  in  the  laws  relating  to  lines  and  reco- 
veries, these  latter  duties  have  become  extinct 
also.  — . £d. 


General  error  malics  law,  says  a maxim  in 
use  among  lawyers.  It  makes  at  any  rate  an 
apology  for  law : but  when  the  error  is  pointed 
out,  tlie  apology  is  gone. 


NOTES. 

Mem. — Anno,  1796.  At  a dinner  at  Mr. 
Morton  I’itt's,  in  Arlington  Street,  Mr.  Rose, 
then  secretary  of  the  treasury,  in  the  presence 
of  Mr.  William  Pitt,  (then  minister)  took  mo 
iiside,  and  told  me  that  they  had  read  my 
pamphlet  on  Law- Taxes  ; that  the  reasons 
against  them  were  unanswerable,  and  it  was 
determined  there  sliould  be  no  more  of  them. 

Anno  1804,  July  10,  12,  14,  18.  — This 
being  in  the  luimber  of  Mr.  Addington’s 
ta.xcs,  Mr.  Pitt,  upon  returning  to  oHice,  took 
up  all  those  taxes  in  tlie  luiuj).  Ou  the  above 
diiys,  this  tax  was  opposed  in  tlie  House  of 
Commons;  and  Mr.  vVyndliam,  according  to 
the  report  in  the  Times,  on  one  of  those  days, 
spoke  of  this  pamphlet  as  containing  com[)lete 
information  on  the  subject;  observijig  at  the 
same  time,  tliat  it  was  out  of  print.  On  be- 
half of  adininisl  ration,  nothing  like  an  answer 
to  any  of  the  objection.s  was  atUmiptcd:  only 
the  Attorney-General  (Percival)  said,  that 
the  addition  pro|M)sed  to  those  taxes,  was  no 
more  than  ecjiial  to  tlie  depreciation  of  money. 

Mr.  Addington,  liefure  this,  liad  recourse 
to  the  tax  on  medicine  here  sjioken  of,  ([lage 
■57o.)  So  that,  in  the  course  of  his  short  ad- 
ministration, if  the  representation  hero  given 
be  correct,  he  had  had  tlic  misfortune  to  find 
out  and  impose  the  two  worst  species  of  taxa- 
tion possible.  Compare  this  with  Denmark, 
and  its  courts  of  Natural  Procedure,  called 
lieconciliation  Courts. 

20th  February  1816 Unallcviated  by  any 

adequate  hope  of  use,  too  [laiiiful  would  be 
the  task,  of  bunting  out,  and  bolding  up  to 
view,  the  subsequent  additions,  which  this 
worst  of  oppressions  lias,  in  this  interval  of 
twenty  years,  been  receiving. 

Money,  it  is  said,  must  be  had,  and  no  other 
taxes  can  be  found.  The  justification  being 
conclusive,  the  tax  receives  its  increase : next 
year,  from  the  same  laind,  ilow  others  in 
alnmdancc. 

Grievous  enough  is  the  income-tax,  called, 
lest  it  should  be  thouglit  to  be  what  it  is,  the 
•projierl’j-iax.  Grievous  that  tax  is,  wliat- 
ever  be  its  name;  yet,  sum  for  sum,  eom- 
pared  with  this  tax,  it  is  a ble.ssing.  Instead 
of  10  per  cent,  suppose  it  80  per  cent.  Less 
had  would  it  be  to  add  yet  another  10  per 
cent,  tliiin  a tax  to  an  equal  amount  uiiou 
justice. 

Grievous  have  been  the  additions,  so  lately 
and  repeatedly  made,  to  the  taxes  on  convey- 
ances and  a <jr cements.  E.xtensive  the  prohi- 
bitory part  of  the  effect,  though  the  pressure. 
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confined  as  usual  to  the  poor,  i.  e.  the  great 
majority  of  the  community,  who  have  none 
to  speak  for  them,  is  scarcely  complained  of 
by  the  rich.  Yet,  were  all  law-ta.xes  taken 
off,  and  the  amount  thrown  upon  convenances 
and  agreements,  this  — even  this  — would  in 
reality  be  an  indulgence. 

Whether  the  oppression  be  more  or  less 
grievous,  is  never  worth  a thought.  Will  it 
be  submitted  to? — This  is  the  only  question. 
Cliarity  is  kicked  out  of  doors.  Hope  is  tied — 
firith  and  piety  remain,  and  atone  for  every- 
thing. 

For  a list  of  about  twenty-eight  other 
sources  of  factitious  delay,  vexation,  and  ex- 
pense, and  thence  of  denial  of  justice,  pro- 
duced by  the  judges  of  former  times,  for  the 
augmentation  of  lawyers’  profit,  their  own 
included, — together  with  a list  and  summary 
account  of  the  devices  by  which  these  burthens 
have  been  imposed,  and  by  which  technical 
stands  distinguished  from  natural  procedure, 
— Sec  by  the  same  author,  Scotch  Reform, 
&c.  printed  for  Ridgway,  Picciidilly.  [Vol.  V.] 

ADDITION  BV  A LEARNED  FRIEND. 

I\  the  Court  of  Chancery,  two  cases  have  re- 
cently occurred,  which  may  serve  as  an  illus- 
tration of  the  extent  in  which  the  taxes  upon 
law-proceedings  may  ojicrate  as  a denial  of 
justice.  In  one  case.  Roe  v.  Gudgeon,  the 
defendant,  in  his  answer  to  the  plaintiff’s  bill, 
submitted  that  he  ought  not  to  be  compelled 
to  set  out  certain  accounts  which  had  been 
required  l)ythe  bill,  as  the  expense  of  taking 
what  is  called  an  office  copy  of  them, — a ne- 
cessary preliminary  to  any  further  proceeding 
on  the  part  of  the  plaintiff  in  the  cause,  — 
would  amount  to  the  sum  of  £29,000:  an  ex- 
pense almost  wholly  arising  from  the  stamps 


on  the  paper,  on  which  the  office  copy  of  the 
answer  is  compulsorily  made.  In  this  ease  the 
court  determined,  that  it  was  not  necessary 
these  accounts  should  be  set  out:  but  in 
coming  to  this  conclusion,  how  far  the  court 
was  determined  by  the  nature  of  the  parti- 
cular case,  or  by  the  magnitude  of  the  expense 
that  would  thus  be  occasioned ; — or  whether 
if,  without  any  such  objection,  the  defendant 
had  actually  set  out  these  accounts,  the  plain- 
tiff could  have  been  relieved  from  pursuing 
the  regular  mode  of  procuring  a copy  of  them, 
and  thus  incurring  the  above  expense ; — or 
whether,  if  the  expense  had  been  instead  of 
£29,000,  only  28  or  27  thousand  pounds, 
such  an  objection  would  have  been  listened 
to;  — it  is  extremely  difficult  to  say. 

The  other  case  alluded  to  is  one  in  which, 
from  peculiar  circumstances,  it  is  not  thought 
proper  to  mention  the  names  of  the  parties. 
It  is  optional  with  a man  to  be  a plaintiff  in  a 
cause,  — it  is  not  altogether  so  optional  with 
him  to  be  a defendant.  The  preceding  case 
shows  that  it  is  not  always  safe  for  a man  to 
become  a plaintiff,  without  £28,000,  at  least 
in  his  pocket  to  begin  with,  over  and  above 
what  is  necessary  for  his  maintenance. — The 
following  case  shows  that  a man  may  not  be 
always  able  to  resist  a demand,  however  un- 
i just  it  may  be,  without  being  able  to  support 
an  outlay  of  at  least  £800.  In  the  case  in 
question,  the  writer  of  this  has  been  assured, 
— and  from  authority,  which  he  has  peculiar 
reason  for  relying  upon,  — that  the  expense 
of  merely  putting  in  an  answer  by  one  of  the 
defendants  to  a bill  in  equity,  amounted  to 
the  above  sum  of  £800 : what  part  of  this 
expense  was  occasioned  by  the  tax  on  law- 
proceedings  cannot  be  accurately  ascertained, 
but  it  assuredly  constituted  a very  consider- 
able proportion  of  that  sum. 
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A PROPOSAL  FOR  A SAVING  OF  TAXES  BY  AN  EXTENSION  OF 
THE  LAW  OF  ESCHEAT,  INCLUDING  STRICTURES  ON  THE 
TAXES  ON  COLLATERAL  SUCCESSION  COMPRISED  IN 
THE  BUDGET  OF  7^”  DECEMBER  1795. 

(PRINTED  IN  1793,  AND  FIRST  PUBLISHED  1795.) 


PREFACE. 

Of  the  two  essays  laid  before  the  public,  that 
which  presents  a new  resource  was  submitted 
to  the  proper  authority  in  the  month  of  Sep- 
tember 1794,  but  was  not  fortunate  enough 
to  be  deemed  worth  further  notice.  The  argu- 
ments which  it  contains  will  speak  for  them- 
selves ; none  were  controverted,  nor  any 
hinted  at  on  the  other  side  ; only  as  a matter 
of  fact,  it  was  observed,  that  it  had  not  been 
customary  of  late  for  the  crown  to  avail  itself 
of  the  branch  of  prerogative  here  proposed  to 
be  cultivated  for  the  public  use. 

Nobody  can  suppose  that  the  minister 
would  not  gladly  have  availed  himself  of  this, 
as  of  any  other,  source  of  supply,  had  it  pro- 
mised, in  his  conception,  to  conciliate  the 
voice  of  the  public  in  its  favour.  Nobody  can 
suppose,  that  if  the  apprehensions  that  oc- 
curred in  prospect  should  ever  be  dispelled 
by  the  event,  the  sense  of  the  public  would 
find  him  backward  in  conforming  to  it.  It  is 
natural  that  the  diiticulties  attending  a mea- 
sure of  considerable  novelty  and  magnitude, 
should  strike  with  a force  proportioned  to  the 
responsibility  of  the  situation  to  which  the 
measure  is  presented.  It  is  natural  that  they 
should  strike  with  less  than  their  proper  force, 
on  the  imagination  of  him  in  whose  concep- 
tion it  received  its  birth. 

The  idea  had  been  honoured  with  the  ap- 
probation of  several  gentlemen  of  eminence 
at  the  bar,  some  of  them  in  Parliament,  as 
many  as  had  had  the  paper  in  their  hands.  If 
they  were  right  in  their  wishes  in  its  favour, 
it  by  no  means  follow's,  but  those  to  whom  it 
W'as  submitted  in  their  official  capacities,  did 
otherwise  than  right  in  declining  to  make  use 
of  it.  Of  all  the  qualifications  required  at  the 
board  to  which  it  w'as  presented,  one  of  the 
most  indispensable  is  the  science  of  the  times ; 
a science,  which  though  its  title  to  the  name 


of  science  were  to  be  disputed,  would  not  the 
less  be  acknowledged  to  be  in  the  situation 
in  question,  ‘^fairly  worth  the  seven."  For 
that  master-science  none  can  have  higher  pre- 
tensions than  the  illustrious  chief  of  that  de- 
partment, none  less  than  the  author  of  these 
pages. 

Neither  his  expectations,  nor  so  much  a* 
his  wishes,  in  relation  to  this  proposal,  had 
extended  so  far  as  to  its  immediate  adoption. 
It  now  lies  w'ith  the  public,  w’ho  in  due  time 
will  grant  or  refuse  it  their  passport  to  the 
Treasury,  and  to  parliament,  according  to  its 
deserts. 

The  protest  ayainst  law-taxes”  had  better 
fortune  : it  received  from  the  candour  of  the 
minister,  on  whose  plans  it  hazarded  a com- 
ment, all  the  attention  that  candour  could  be- 
stow ; and  if  I do  not  misrecollect,  the  taxes 
complained  against  did  not  afterwards  appear 

The  publication  of  it  in  this  country  was 
kept  back,  till  the  proposal  for  a substitute 
to  the  tax  complained  of  should  be  brought 
into  shape.  Upon  the  principle  of  the  parlia- 
mentary notion,  which  forbids  the  producing 
an  objection  to  a tax  without  a proi)Osal  for 
a better  on  the  back  of  it.  The  two  essays 
seemed  no  unsuitable  accompaniments  to  each 
other.  Mutual  light  promised  to  be  reflected 
by  the  contrast  between  the  best  of  all  pos- 
sible resources  and  the  worst. 

SECTION  I. 

GENERAL  IDEA. 

In  a former  essay*  I pointed  out  the  species 
of  tax  which,  if  the  reasoning  there  given  be 
just,  is  the  worst  of  all  taxes  existing  or  pos- 

• Protest  against  Law-taxes,  printed  1/0-1,  now 
fir.st  published  andsubjoined  to  the  present  Essay, 
December  1705.  [See  the  immediately  preccd. 
ing  Tract.] 
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ESCHI':AT  F/fi-  TAXATION. 


Tlio  ohjcot  of  ilic  prosciit  essay  is,  to 
point  out  that  niotle  of  supply  which,  for  one 
of  so  ftreat  a nia^jnitude  will,  I hatter  myself, 
ap]iear  to  he  ahsolutely  the 

W/iiit  is  that  mode  of  siip/dj/,  of  ivhich  the 
tici'iiticlli  port  is  u lux,  and  that  a hcavij  one, 
white,  the  irholu  iroiild  be  no  lax,  and  would  not 
be  fell  by  anyboily  ? 

The  ([iiestion  has  tlie  air  of  a riddle  ; hut 
tlie  proposition  it  involves,  paradoxical  as  it 
may  appear,  is  not  more  strikingly  paradoxical 
than  siricjly  true. 

The  answer  is,  an  extension  of  the  existing 
law  of  Esehe.at  — a law  coeval  with  the  very 
first  elements  of  tile  constitution;  to  which  I 
would  add,  as  an  aid  to  its  operalion,  a cor- 
respondent limilation,  not  an  extension  of  tlie 
jiower  of  hc'picst. 

Of  the  extended  law  of  escheat,  according 
to  the  degree  of  extension  here  proposed,  the 
elfect  would  he,  the  appropriating  to  the  use 
of  the  public  all  vacant  successions,  property 
of  every  denoinination  included,  on  the  failure 
of  near  relations,  will  or  no  nill,  subject 
only  to  the  power  of  bequest,  as  hereinafter 
limited. 

By  near  relations,  I mean,  for  the  purpose 
of  the  present  proposal,  such  relal  ions  as  stand 
within  the  deore.es  termed  prohUiUed  with  ro- 
forciice  to  marriage. 

As  a fartiier  aid  to  the  operation  of  the  law, 

I would  propose,  in  the  instance  of  such  re- 
lations within  the  pale*  as  are  not  only  child- 
less, hut  without  prospect  of  children  f — what-  I 
ever  share  they  would  take  under  the  existing 
law,  that  instead  of  taking  that  share  in  reudii 
money,  they  should  take  only  the  interest  of 
it,  in  the  shape  of  rot  annuity  for  life. 

It  would  bo  a farther  help  to  the  operation 
of  the  measure,  and  (if  eonlined  to  tlie  cases 
where,  from  the  nature  of  the  relationship, 
the  survivor  is  not  likely  to  have  groniuled 
his  plans  of  life  upon  the  e.xpectation  of  the 
succession,  or  otherwise  to  have  placed  any 
determinate  dependence  on  it)  may  scarcely, 
if  at  all,  be  felt,  if  in  such  instances,  altliongh 
the  relationship  be  within  tho  pale,  the  public 
were  to  come  in  for  a share  in  the  succession 
(suppose  an  apud  share,)  though  not  tlie 
whole.  This  may  bo  applied  to  the  case  of 
the  uncle  and  aunt — to  the  case  of  the  grand- 
father and  grandmother — and  perhaps,  unless 
under  particular  circumstances,  to  the  case  of 
the  nephew  and  niece. 

With  regard  to  family  settlements,  the  per- 
sons whose  benefit  they  have  in  view  will  be 


• To  save  circumlocution,  relations,  whom 
under  this,  or  any  other  definition  of  near  rela- 
tions, I should  propose  to  exclude,  I shall  term 
relations  witlmit  the  pale:  those  whom  T should 
propose  not  to  exclude,  relations  within  the  pale, 
q-  Say,  in  the  instance  of  females,  4J! ; — in  the 
instance  of  males,  tiO,  if  no  child  witliin  ii  years 
past ; or  55,  if  married  to  a wile  above  'Id. 


found  provided  I'or,  with  fewv  or  pnluips  no 
exceptions,  by  the  reservations  made  in  this 
[ilaii  ill  favour  of  relations  within  the  pale. 

To  make  provision  for  the  cases  where,  iti 
virtue  of  an  old  settlement,  an  estate  might 
devolve  to  a relation  without  the  pale,  1 
would  propose  to  add  a proviso,  that  where- 
ever  the  deceased,  had  he  been  of  full  age, 
could  by  liis  single  act  have  cut  otf  tlie  entail, 
it  sliali  be  as  if  he  hud  actually  done  so  for 
the  purpose  of  excluding  the  distant  rcliuive. 

This,  in  the  instance  of  settlements  already 
exisliny,  as  to  future  ones,  there  will  he  still 
less  diiiiculty  about  confining  their  operation 
witliin  the  range  meant  to  he  allowed  iliem 
by  tlie  spirit  of  the  proposed  law. 

llegard  to  the  |>rineiples  of  the  constitution, 
not  less  than  to  the  probability  of  carryiiig  the 
measure  through  (he  Upper  Ilouse,  v.  oiild,  at 
the  sametiine,  incline  me  to  oxein])t  the  peer- 
age from  its  operation,  wlierevcr  the  etfect 
would  he  to  deprive  the  title  of  any  iiroperty 
wliieli,  under  the  existing  law,  would  go  to 
the  support  of  it. 

As  to  the  latitude  to  be  left  to  the  power 
ot  be(jnest,  I should  propose  it  to  be  contimicd 
in  respect  of  the  half  ot  whatever  property 
would  he  at  present  subject  to  that  power  : 
the  wills  of  persons  in  whose  .succession  no 
interest  is  hereby  given  to  the  [mhlic,  to  be 
observed  in  all  points  as  at  present ; as  like- 
wise those  in  whoso  succession  an  interest  is 
given  to  the  public,  saving  as  to  the  amount 
of  that  interest  — the  plan  consequently  not 
trenching  in  any  degree  upon  the  rights  of 
parents,  j 

Many  writers  (Blackstone  for  one)  have 
treated  tlie  right  of  bequest  with  very  little  cere- 
mony : many  writers,  without  having  in  viev/ 
any  such  public  benefit  as  is  here  in  question, 
have  been  for  abolishing  it  altogether  [the  au- 
thor of  tlie  Code  Frederic  for  instance  ; Coccciji, 
chancellor  to  the  late  king  of  Prussia.  See  the 
preface  to  that  work,]  Without  entering  into  a 
discussion  which  is  not  to  the  jircscnt  purpose,  it 
will  be  sufficient  here  to  observe,  that  not  only 
the  regard  due  to  old-established  privileges,  and 
long-existing  usages,  but  the  success  of  the  very 
sy.stem  here  jtroposed,  though  established  in  so 
ifreat  a degree  at  the  expense  of  the  power  in 
question,  m.ay  depend  upon  the  leaving  that 
power  in  possession  of  a very  considerable  degree 
of  force.  If  a man  were  allowed  no  power  at 
all  over  what  property  he  left  behind  him,  he 
wotild,  in  many  instances,  either  be  indifferent 
about  getting  it,  or  spend  it  as  fast  as  he  got  it,  or 
transfer  it  to  some  hajtpier  clime,  where  the  inte- 
rests of  the  community  were  better  understood, 
and  the  feelings  of  individuals  treated  with  more 
respect;  and,  in  fact,  a great  part  of  the  value  of 
all  property  would  be  thus  destroyed. 

So  much  as  to  the  abolishing  the  power  alto- 
gether : as  to  the  narrowing  it  in  the  manner  here 
proposed,  should  that  be  objected  to  as  too  great 
a hardship,  let  it  be  considered,  that  the  defalca- 
tion titereby  j>ro[ioscd  to  be  made  from  the  powers 
of  proi)rietors  in  general,  falks^  short  by  much 
more  than  half  the  quantum  of  restriction  im- 
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To  give  the  plan  its  due  effect,  it  will  be 
seen  to  be  indispensably  necessary,  in  the 
first  place,  that  the  whole  property  in  which 
the  public  shall  thus  have  acquired  an  inte- 
rest, shall,  whatever  it  consists  of,  be  convert- 
ed into  reudij-money : property  in  the  funds 
alone  excepted,  from  which  the  public  can- 
not reap  so  great  a benefit  in  any  ether  way 
than  by  the  sinking  of  so  much  of  its  debt  in 
the  first  instance  ; in  the  next  place,  that  to 
prevent  collusive  undervaluation,  and  the 
suspicion  ot  it,  the  conversion  shall  in  every 
instance  be  performed  in  the  way  of  puhhe 
auction.  As  to  the  reasons  for  such  conver- 
sion, they  are  tolerably  apparent  on  the  face 
of  the  proposition ; and  they  will  be  detailed 
in  thejr  proper  place. 

What  will  also  be  seen  to  be  necessary  is, 
that  wherever  the  public  has  any  interest  at 
all  in  any  succession  under  the  proposed  law, 
the  officer  of  the  public,  i.  e.  the  ollieer  of 
the  crown,  shall  enter  into  the  possession  and 
management  of  the  whole  in  the  first  in- 
stance, in  the  same  manner  as  assignees  of 
bankrupts  do  in  respect  of  the  whole  pro- 
perty, real  and  personal  together,  or  adminis- 
trators or  executors  do  in  respect  of  the 
{sersonalty : not  to  mention  the  real  in  some 
cases,  as  where,  by  a clause  in  the  will,  it  is 
ordered  to  be  sold. 

Of  the  several  extensions  above  proposed, 
it  may  be  observed,  that  though  t hey  O[)erato, 
all  of  them,  to  the  augmentation  of  the  pro- 
duce, and  in  so  far  at  least  to  the  Htilihj  of 
the  measure,  yet  are  they  not  any  of  them, 
so  indispensably  necessary  toils  adoption,  but 
that  they  may  be  struck  out  or  modified,  or 
even  added  to  by  further  extensions,  and  the 
principle  oft  lie  plan  still  adopted — the  essence 
of  it  still  [ireserved. 

It  may  be  a satisfaction  to  see  at  this  early 
stage  of  the  inquiry  tlie  principles  by  which 
the  extent  that  may  with  propriety  be  given 
to  this  resource  appears  to  be  marked  out 
and  limited.  The  propositions  I would  pro- 
pose in  that  view  are  as  follows ; — 

1.  Whatever  power  an  individual  is,  accord- 
ing to  the  received  notions  of  propriety,  un- 
derstood to  possess  in  this  behalf,  with  re- 
spect to  the  (hsposai  of  his  fortune  in  the  way 
of  lieyiiest , — in  other  words,  whatever  degree 
of  power  he  may  exercise  without  being 
thought  to  have  dealt  hardly  l>y  tlioso  on 
whom  what  he  dis|)oses  ol  would  oth.erwise 
have  devolved, — that  same  degree  of  power 


posed  by  the  terms  of  marriage  settlements  on 
the  description  of  pro])rictor.s  u liose  lot  in  ]ioint 
of  ]no])CTtv  is  most  envied  — tiie  great  boily  of 
the  nobility  and  hinded  gentry.  In  this  idan 
there  is  nothing  to  preclndc  a man  from  charyiny 
his  estate — from  chanyiny  the  nature  oi  it  as 
often  as  he  pleases  — from  improving  any  part 
by  selling  or  charging  another  — or  from  yiviny 
or  spcn.d'uiy  it  in  his  lifelime. 
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the  law  may,  tor  the  benefit  of  the  public, 
exercise  once  for  all,  without  being  coiiceiveO 

to  have  dealt  hardly  by  anybody, without 

being  conecived  to  have  hurl  anybody, 

and,  consequently,  without  scruple : and  even 
though  the  money  so  raised  would  not  other- 
wise have  been  to  be  raised  in  the  way  of 
taxes.* 

II.  Any  further  power  which  could  be  ex. 
ereised  in  this  way  to  the  profit  of  the  public 
puiso,  aild  of  which  the  exercise,  though  nut 
altogether  clear  of  the  iiu|mtatioii  of  [uo- 
duciug  a seiise  of  hardship,  would,  at  th-^ 
same  time,  be  productive  of /css  liardsbip  than 
the  lightest  ta.x  that  could  be  substituted  in 
the  soom  ot  it,  ouglit,  if  the  jtublic  mind  can 
be  snlFieiently  reconciled  to  it,  to  be  exer- 
cised in  itrefereiiee  to  the  establishment  olanv 
tax. 

HI.  A power  thus  exercised  in  favonr  of 
the  public  purse,  would  go  beyond  the  la- 
titude given  by  the  first  rule,  and  woidd 
accordingly  be  productive  of  a sense  oi’luird- 
ship,  in  as  far  as  it  went  the  length  of  jiro- 
diiciiig,  in  any  degree,  any  of  the  following 
effects,  viz. 

1.  If  it  extended  to  tlie  prejudice  of  the 
joint- possession  cnstoniiirily  enjoyed  by  a 
man’s  natural  and  neeesstti  y dependeHls,  suclt 
as  ehildreii,  and  those  who  stand  in  the  place 
of  ehildreii. 

2.  If  it  went  to  the  bereaving  a man  of 
the  laeulty  of  continuing,  after  Ins  death,  any 
siqiport  he  had  been  in  the  habit  of  atibi  ding 
to  relatives  of  any  other  deseiintiou,  whose 
claims  to,  and  dependence  on  such  support, 

* If  without  provocation  'on  tiie  ))art  of  my 
children,  i were  to  let  in  strangers,  or  mere  col- 
lateral relations,  for  an  eqatv!  share  of  my  fortune, 
my  ciiihircn  woultl  flei  themselves  injured,  other 
peoj)k-  would  look  u;)on  tlicm  as  injured,  my  he- 
haviour  to  tlicm  would  be  universally  regarded 
as  cruel  or  unnatural.  A man  is  considered,  in- 
deed, as  having  his  own  fortune  ]«retty  much  in 
his  ])Owev,  as  against  one  child  in  coniiiarison  with 
another,  but  very  little  so  as  against  his  children 
taken  together,  in  comparison  widi  collaterals  cr 
strangers. 

How  stands  it  witli  regard  to  neiihews  and 
nieces  ? Is  he  considered  as  lying  under  the  same 
restraint  with  regard  to  them?  No,  nor  anyiln'ng 
like  it.  If  it  be  his  ph-asure  to  give  tiiem  all,  so 
he  may,  they  being  ids  nearest  relations,  ami 
v.'itiioiit  being  thought  io  do  amiss  by  anybody 
else:  but  should  it,  on  tlie  other  hand,  be  his 
jilcasiire  to  preler  to  tiicin  a set  of  individual 
friends,  or  a iniblic  institution,  say  witii  respect 
to  "haif,  vet  so  as  he  does  but  leave  them  the 
other  half,  tliey  v.  ill  scarcely  be  looked  ujion  as 
ill-used.  Had  lie  indeed  exercised  imsucli  power 
at  all  over  bis  projicrty  — iiatl  lie  suii'eret!  tlie  law 
in  this  behalf  to  take  its  own  course,  they  would, 
it  is  true,  have  got  the  whole.  Jhu  why  only 
because  somebody  inust  have  it,  and  as  tlicy  stand 
nearest,  there  is  nobody  else  to  take  it.  I say  no- 
thing here  of  brothers  and  sisters,  lathers  and  mo» 
tilers,  uncles  and  aunts,  grandfathers  and  grand- 
luothers.  tiiey  would  leail  me  too  fur  into  ueUiils. 
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are,  by  reason  of  the  nearness  of  the  relatioii- 
sliip,  too  strongly  rooted  in  nature  and  opi- 
nion, to  be  capable  of  being  dissolved  by  the 
dispensations  of  law. 

3.  If,  by  putting  it  out  of  the  power  of  a 
relation  of  parental  age,  to  receive,  at  the 
death  of  a relation  of  inferior  age,  an  ade- 
quate indemnification  for  requisite  assistance, 
given  in  the  way  of  nurture,  it  threatened, 
by  lessening  the  inducements,  to  lessen  the 
prevalence  of  so  useful  a branch  of  natural 
benevolence. 

4.  If  it  went  to  the  bereaving  a man  of  the 
faculty  of  atfording  an  adequate  reward  for 
meritorious  service,  of  whatsoever  nature,  and 
by  whomsoever  rendered,  lessening  thereby 
the  general  disposition  among  men  to  the 
rendering  of  such  service. 

5.  The  effect  of  such  an  extension  of  the 
proposed  power  would  be  purely  mischievous, 
if  what  were  gained  thereby  on  one  hand, 
by  the  augmentation  of  the  share  taken  into 
the  hands  of  government,  at  the  expense  of 
the  power  of  bequest,  were  to  be  lost,  on  the 
other  hand,  by  a proportionable  diminution 
effected  in  the  whole  mas.s  of  property  in  the 
country,  in  consequence  of  the  diminution  of 
the  inducements  to  accumulate  and  lay  up 
property,  instead  of  spending  it. 

6.  The  public  mind  must,  in  this  instance, 
as  in  every  other,  be,  at  any  rate,  treated 
with  due  deference.  In  this  instance,  as  in 
every  other,  a law,  however  good  in  itself,  — 
however  good,  on  the  supposition  of  acqui- 
escence,— may  become  bad,  in  any  degree,  by 
unpopularity:  by  running  too  suddenly  and 
directly  against  opinions  and  affections  that 
have  got  possession  of  mankind. 

Thus  much  for  the  rules  that  may  serve 
for  our  guidance  in  adjusting  the  extent  that 
may  be  given  to  this  resource.  They  may  be 
trusted,  it  should  seem,  for  the  present,  at 
least,  to  the  strength  of  their  own  self-evi- 
dence. The  application  of  them  to  practice, 
the  application  of  them  to  the  several  inodes 
and  degrees  of  relationship,  and  to  the  se- 
veral situations  and  exigencies  of  families, 
is  matter  of  detail  that  will  meet  us  in  its 
proper  place. 


SECTION  II. 

ORDER  OF  THE  DETAILS. 

In  continuing  the  thread  of  this  proposal,  the 
following  is  the  course  I propose  to  take;  — 

1.  To  give  a brief  view  of  the  advantages 
or  beneficial  properties  that  appear  to  recom- 
mend the  measure  to  the  adoption  of  govern- 
ment. 

2.  To  show  how  distinct  it  is,  in  reality, 
from  all  taxes  on  collateral  successions,  which 
have  ever  been  established  or  proposed,  and 
how  much  the  distinction  is  to  its  advantage. 


3.  To  exhibit  the  best  idea  I am  capable 
of  giving  of  the  probable  amount  of  the  jiro- 
duce  that  may  be  expected  from  it. 

4.  I shall  add  a few  observations  relative 
to  the  most  eligible  application  to  be  maile 
of  that  produce. 

Descending  further  into  detail,* 

5.  I shall  give  a more  particular  view  of 
such  regulations  as  may  seem  proper  to  be 
inserted  for  the  purpose  of  applying  to  prac- 
tice the  principles  already  e.xhibited. 

6.  I shall  attempt  a sketch  of  an  official 
establislment  for  the  collection  of  the  produce. 

7.  I shall  consider  the  measure  with  re- 
ference to  the  cases  where  the  interest  of 
individuals  belonging  to  nations  altogether 
foreign,  or  nations  co-ordinate  with  or  suhor- 
dinate  to  the  British,  are  concerned. 

8.  1 shall  consider  it  wdth  reference  to  the 
cases  w'here  the  property  in  question  happens 
to  be  situated  anywhere  without  the  limits  of 
the  laws  of  Great  Britain. 

9.  1 shall  attempt  a general  sketch  of  nplnn 
for  the  collection  of  the  produce  : in  the  course 
of  which  attempt,  I shall  have  occasion  to 
advert  to  the  differences  that  may  be  sug- 
gested by  the  nature  of  the  property  which 
may  come  to  be  collected  : to  the  means  of 
guarding  against  concealments  and  other_//  a«(fs 
to  which  the  property  in  its  several  shapes 
may  be  exposed,  on  the  part  of  such  indivi- 
duals, whose  interest  or  affections  may  be  at 
variance,  in  this  behalf,  with  the  interest  of 
the  public  ; as  also  against  any  such  abuses  of 
power  and  other  mismanagements,  as  the  ser- 
vants employed  on  behalf  of  the  public  in  this 
business,  stand  exposed,  by  their  respective 
situations,  to  the  temptation  of  being  charge- 
able with. 

In  a sort  of  Appendix,  which  those  who 
may  find  themselves  already  satisfied  wuth  the 
principle  of  the  mode  of  supply,  may  spare 
themselves  the  trouble  of  looking  into, 

10.  I shall  defend  the  proposed  institution 
against  every  objection  which  my  imagination 
can  represent  to  me  as  capable  of  presenting 
itself.f 

11.  I shall  show  that  a latitude,  much  be- 
yond what  is  here  proposed  to  be  assumed, 
stands  warranted  by  the  opinions  of  the  most 
respected  w'riters. 

12.  That  it  is  equally  warranted  by  prece- 
dent, that  is,  by  the  disposition  of  law  in 

* The  matter  belonging  to  the  ensuing  heads  is 
not  all  of  it  included  in  the  present  publication. 
No  part  of  it  was  sent,  tlie  demand  for  it  de- 
pending upon  the  approval  or  disapproval  of  the 
principle  of  the  measure  ; nor  has  it  ever  been 
thought  worth  while  to  work  up  into  form  any 

more  than  is  here  subjoined Note  added  in 

December  1795. 

-f-  Heads  of  objections,  with  answers,  were  sent, 
in  form  of  a table,  and  being  now  printed  verba» 
tim,  form  the  matter  of  one  of  the  ensuing  sec- 
tions.— Note  added  December  1795. 
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this  country  from  the  primitive  ages  of  the 
constitution  down  to  the  present  times. 

13.  Lastly,  in  the  way  of  supplement  to 
the  refutation  of  the  several  imaginable  ob- 
jections to  the  proposed  measure,  I shall  en- 
deavour to  give  a comprehensive  idea  of  the 
several  effects,  as  well  immediate  as  remote, 
that  appear  any  way  likely  to  result  from  it, 
considered  in  every  imaginable  point  of  view. 

SECTION  III. 

ADVANTAGES. 

The  advantageous  properties  of  the  proposed 
resource  may  be  stated  under  the  following 
heads,  viz 

1.  Its  unburthensomeness. 

2.  Its  tendency  to  cut  off  a great  source  of 
litigation. 

3.  Its  fovourableness  to  marriage. 

4.  Its  probable  popularity  on  that  score. 

Its  unburthensomeness,  which  is  the  great 

and  transcendent  advantage,  is  not  matter  of 
surmise:  it  is  testified  by  experience:  it  is  j 
confirmed,  as  we  shall  see,  by  the  most  in- 
disputable principles  of  human  nature  — by  I 
the  fundamental  constitution  of  the  human  i 
feelings.  i 

1.  It  is  testified  by  experience.  On  the 
decease  of  my  uncle,  who  had  children  before 
I was  born,  the  law  gives  everything  to  his 
children,  nothing  to  me.  What  do  I suffer  from 
finding  myself  thus  debarred?  Just  nothing — 
no  more  th.an  .at  the  thoughts  of  not  succeeding 
to  the  stranger  whose  hearse  is  passing  by. 

What  more  should  1 suffer,  if  my  uncle’s 
property,  instead  of  going  to  his  children, 
were  known  beforehand  to  go  to  the  public? 
In  point  of  personal  feeling,  at  least,  nothing  : 
sympathy  for  my  cousins,  in  the  case  of  their 
being  left  destitute,  is  a different  concern. 

Jjiving  under  the  law  of  England,  I find 
myself  debarred  from  a succession,  in  which 
I should  have  shared  had  1 lived  under  the 
law  of  Spain.  What  do  1 suffer  at  hearing 
this?  .lust  nothiiig  : no  more  than  I suffer 
at  the  thoughts  of  not  being  king  ol  Spain. 
But  if  the  law  of  England  were  to  be  changed 
in  this  behalf,  in  conformity  to  the  measure 
proposed,  what  is  now  the  e.xisting  law  would 
be  to  me  no  more  than  the  law  of  Spain. 

My  father  gets  an  office:  upon  his  decease, 
the  office  goes  to  the  nominee  of  the  king,  from 
whom  he  got  it,  not  to  me.  Do  I regard  the 
successor  as  an  intruder?  — do  1 feel  his 
taking  possession  of  the  office  as  a hardship 
upon  me?  No  more  than  I do  his  Majesty  s 
having  succeeded  to  the  crown  instead  of  me. 

Under  the  e.cistiin/  law  of  esciieat,  re.al 
property,  on  the  absolute  failure  of  all  heirs, 
lapses  to  the  crown  already.  Is  there  any- 
thing of  hardship  felt  by  oiip  body  t If  fbere 
were,  it  would  be  a cruel  hardship,  for  it 


would  be  felt  by  crcri/  body.*  Give  to  this 
branch  of  law  the  extent  proposed,  confining 
it  always  within  the  bounds  above  traced  out, 
and  it  will  be  even  then  as  unburthensome 
as  it  is  now. 

Thus  stands  the  resource  in  point  of  un- 
burthensoineness,  as  demonstrated  by  expe- 
rience. What  does  so  singular  a property 
turn  upon  ? U^pon  a most  simple  and  indis- 
putable principle  in  human  nature  — the  feel- 
ing of  expectation.  In  the  case  of  acquiring 
or  not  acquiring  — of  retaining  or  not  re- 
taining— no  hardship  without  previous  ex- 
pectation. Disappohilment  is  expectation 
thwarted:  in  the  distribution  of  property,  no 
sense  of  hardshi[)  but  in  proportion  to  disap- 
pointment. But  expectation,  as  far  as  the  law 
can  be  kept  present  to  men’s  minds,  follows 
with  undeviating  obsequiousness  the  finger  of 
the  law.  Why  should  1 suffer  (bodily  distress 
from  want  out  of  the  question)  — why  should 
I suffer,  if  the  property  I call  mine,  and  have 
been  used  to  regard  as  mine,  were  to  be  taken 
from  me  ? For  this  reason,  and  no  other  : be- 
cause 1 expected  it  to  continue  with  me.  If 
the  law  had  predetermined  that  the  property 
I am  now  using  as  mine,  should,  at  the  arrival 
of  the  present  period,  cease  to  be  mine,  and 
this  determination  of  the  law  had  been  known 
to  me  before  I began  to  treat  it  as  mine, 
I should  no  longer  have  expected  to  be  per- 
mitted to  treat  it  as  mine : the  ceasing  to 
possess  it,  the  ceasing  to  treat  it  as  mine, 
would  be  no  disappointment,  no  hardship,  no 
loss  to  me.  Why  is  it  that  I do  not  suffer  at 
the  reflection  that  my  neighbour  enjoys  his 
own  property,  and  not  I?  Because  I never 
expected  to  call  it  mine.  In  a word,  in  mat- 
ters of  property  in  general,  and  succession  in 
particular,  thus  then  stands  the  case  : hurd- 
ship  depends  upon  disajipointment ; disap- 
pointment u\)oue.rpectation ; expectation  uj)on 
the  dispensations,  meaning  tlie  hnown  di*- 
[)cnsations  of  the  law. 

The  riddle  begins  to  solve  itself:  a part 
taken,  and  a sense  of  burthen  left ; the  whole 
taken,  and  no  such  effect  produced:  the  eflect 
of  a part,  greater  than  the  effect  of  a whole : 
the  old  Greek  paradox  verified,  a [lart  greater 
than  the  whole. f Suffer  a mass  ot  property  in 
which  a m;in  has  an  interest  to  ;/et  into  his 
hand.s,  his  expectation,  his  imagination,  his  at- 


• I leave  out  of  the  supposition  the  case  whoi* 
here  is  a father  left,  a grandfather,  or  a relalioc 
d'  tlie  half  hlood,  ami  the  estate  escheats  to  tli'% 
(rejudice.  These  are  but  too  real  hardshi]).s ; tii. 
hey  l)eiong  to  the  law  in  its  present  state,  we.* 
ngrafted  into  it  by  accident,  and  would  not  cor- 
inne  in  it  in  its  proposed  extended  state  if  tra 
hoice  deijended  upon  me.  Thii.s  much  must  1:4 
•cknowledged  : the  removal  of  them  is  a separate 
luestion,  bearing  no  nece.'sary  relation  to  the  pre- 
ent  measure.  [The  law  of  Englanc  m thi.s  re- 
pect  was  altered  by  and  4 W . 1\  . c.  100.  — £n.  J 

-|- 


500 


ESOITE.VT  VICE  TAX.4TIOM. 


teutian  :it  lonst,  fist.pns  nprm  tlio  whole.  T;ilce 
from  liiiu  n l'tenvai'Os  ji  iiart:  lot  itbo.siich  a part 
ami  no  other,  ;;s  at  the  time-  of  hi.-i  bogiuiiing 
to  know  that  the  whole  was  to  come  into  his 
Ijands,  lie  know  that  he  wcnihl  have  to  cpiit  : 
■still,  when  the  time  comes  for  giving  it  up. 
the  jiarting  with  it  cannot  but  excite  some- 
thing of  tlic  semsation  of  a I0.SS — a .sensation 
wliicli  will  of  coiir.se  be  more  or  Ic.ss  ])nngout 
aceoriling  to  the  teiucity  of  the  iii(lividii.il. 
Ak!  v)ky  icuH  nut  ihk  mine  too?  Ak!  why 
must  1 part  -with  it  ? Is  there  no  possible 
means  of  Leepiny  it  ? Vrcll,  I ■will  keep  it  as 
I'tixj  as  I c-m,  however ; and,  perhaps,  the 
chujiter  of  accidciits  may  serve  vie.  Take 
from  him  now  (f  should  not  sa}*  lake.)  but 
keep  from  him  the  whole ; so  keeping  it  from 
him  th.at  there  .sh.all  never  liave  been  a timo 
when  he  oxiiectod  to  receive  it.  All  hanl- 
.ship,  all  .sin'foring,  i.s  out  of  the  case  : if  he 
were  a sufferer,  he  would  be  a snlferer  in- 
deed ; he  w'ould  be  a sulforor  for  every  atom 
of  property  in  the  world  po.ssossed  by  any- 
body else ; he  would  be  as  miserable  a.s  the 
■world  is  wide.' 

Under  a tax  on  succes.sions,  a man  is  led, 
in  the  first  place,  to  look  upon  the  wliols  in 
a gcner.al  view  as  hi.s  own  : he  is  then  c,alied 
upon  to  givo  up  a part.  His  .share  amounts 
to  .so  much — this  share  he  is  to  have;  only 
out  of  it  he  is  to  pay  so  much  -per  cent.  His 
ini.agiiiation  thus  begins  with  enil)r,aciug  the 
whole;  his  expectation  fastens  upon  the 
wliole  : t!u;n  cmnes  the  law  putting  in  for  its 
part,  and  forcing  him  to  quit  his  liold.  This 
he  cannot  do  without  p.aiii ; if  he  could,  no 
tax  at  all,  not  even  a tax  on  property,  would 
be  a burthen;  neither  land-tax  nor  poor’s- 
r.-ite  could  be  too  higli.f 

' B lie:  ,0  a>e  nerhing  ihun  n hare  a s'<avf, 
(■ays  an  i bj' cor.)  Jlixr  ran  lluil  In  ? Is  noi  he 
m/ia  iimelf  the  best  /it  -ge?  A.sk  him.  then, 
will  h is  best  for  hivi — share  or  no  .share?  ;\iy 
:uiswo  is — the  qu  stion  does  not  me  I t:.e  ease. 
You  suppose  Ins  attenli  n previously  drawn  t > 
the  sub  e t \ou  h.iv  erased  l.is  expeciation ; 
you  nave  given  h ni  li  s option  b tween  some  m;l 
jinne;— tli.it  being  the  c S“,  his  ans'.ve’,  it.  is 
true, can. iot  but  b.-  as  you  snppi  sp.  iNot  10  come 
info,  anyilii  g,  would  now  ii  - a dis  pp.  intinent. 
It  wilievenb  . a disappointin  nil  should  t e share 
he  ■,  et-.  prov.-  srnalUi  lha.i  what  he  In-p  d to  get 
and  the  disappnintinent  will  be  n .t  less,  but 
gra  itpr.ii  he  gels  tio  sh  ire  at  al  . Tru";  but  all 
this  depends  upon  'he  option  : accordingly,  in 
the  case  -you  s ipposc,  (here  is  an  i pti  11  given  ; 
wheie.s  in  the  ca  e / -u  pose,  here  is  none 
When  un  esce  in  Kiigl  nd  has  been  limited 
away  r.  in  a in  n dt  'gelher,  1 e neve  look.-  ai 
it:  -what  .sin  uld  lend  him  1 he  has  no  raoie 
op  ion  in  it  than  n the  kingdom  i f Spain. 

•t  Try  the  experimebt  upon  a hungry  child  ; 
give  him  a small  cake,  telling  him,  after  he  has 
got  it,  or  even  before,  tiiat  he  is  to  give  back 
part  of  it.  Another  time,  give  him  a whole  cake, 
equal  to  what  was  left  to  him  of  tlie  other,  ami 
no  more,  and  let  him  enjoy  it  undiminisbed:— 
will  there  be  a doubt  wliich  cake  afforded  him 
the  purest  pleasure  ? 


[Sect.  lif. 

Tlio  utility  of  tli.-it  part  of  the  \n’opo.sal 
which  gives  to  the  public  officer  po.s.so.ssion, 
of  the  whole,  wlietlier  the  iiuljlio,  in  con- 
clusion, is  admitted  to  the  whole,  or  only 
to  a part,  m.ay  now  bo  .seen  in  full  force. 

It  is  a provision  not  more  of  priulcnec  with 
a view'  to  the  public,  tliau  of  ^cm.fcrm'sy  \vith 
a view  to  the  individual.  Had  he  been 
suflered  to  hiy  his  hands  upon  the  whole, 
being  afterwards  or  even  at  the  time  called 
upon  to //me  up  a part,  his  attention  wmihi 
uii.avoidably  liavc  gra.sped  the  whole : the 
giving  up  the  jiart  would  have  produced 
a .sens.ation,  fainter  porh.ap.s,  but  .similar  to 
i.hat  produced  by  an  unexpected  loss:  011 
the  other  h.and,  a.s  according  to  the  pro- 
]>osal  he  takes  nothing  that  he  does  not 
keep,  no  such  unpleasant  sensation  is  pro- 
duced. 

The  case  where  the  individual  secs  a .share 
go  fi'om  him  for  the  benefit  of  the  public  in 
the  way  of  partiium,  stands  in  this  respect 
i let  ween  the  ca.se  where  the  public  is  let  into 
the  ■whole,  and  that  where  a part  is  taken 
from  him  in  the  way  of  a tax.  Whether,  on 
this  plan  of  partition,  the  individual  shall  feel 
in  any  degree  the  .sensation  of  a lo.s.s,  will  de- 
pend partly  upon  the  mode  of  carviny  out  the 
share — partly  upon  the  proportion  taken  by 
the  law — partly  after  all  upon  tlie  temper  and 
ilispositimi  of  the  individual.  A-s  to  the  mo-'c 
of  C'lrviiiy,  the  whole  secret  lies  in  taking  the 
public  oificcr  and  not  the  individual  for  the 
r.arver,  for  the  roa.sons  that  have  been  seen. 
As  to  the  projiortion, — to  come  back  t'.>  the 
paradox,  the  larger  the  share  of  the  public 
the  better,  even  ■with  reference  to  his  feel- 
ings ; for  the  larger  it  is,  the  more  plainly  it 
will  sIhv.v  a.s  a civil  regulation  in  matter.s  of 
succession  : the  smaller,  the  more  palpably  it 
will  have  the  air  of  a Jiscal  imposition — the 
moi'e  it  will  feel,  in  short,  like  a tax.  Tlie 
more  i.s  taken  under  the  name  of  a tax,  the 
more  burthensonie  tlie  measure,  .as  every- 
body knows : .at  the  same  time,  the  more  is 
taken  for  the  public  under  the  name  of  pa?-- 
iitio?i,  so  lung  as  an  equal  or  not  much  more 
than  equal  share  is  left  to  the  individual,  the 
farther  the  measure  fi'Oiii  being  burthensonie, 
because  the  farther  fn.nn  being  considered  as 
a tax.  The  Homan  tax  oi , five  per  cejit.  on 
collateral  successions  was  cou.siderod  as  a 
heavy  burthen ; a tax  of  fifty  per  ce?ii.  im- 
posed under  the  name  of  a ta.x,  would  have 
been  intolerable  : at  the  same  time,  pass,  in- 
stead of  the  tax,  a law  of  inheritance,  giving 
the  jniblic  fitly  per  cent,  upon  cei'taiu  succes- 
sions, the  burthen  may  be  next  to  nothing  : 
pa.ss  a law  of  inhciitance,  giving  the  public 
the  whole,  tlie  burthen  vanishes  altogether. 
The  dominion  of  the  imagination  upon  the 
feelings  is  nnbounded  : the  infiueiice  of  names 
upon  the  imagination  is  well  known.  Things 
arc  submitted  to  without  observ.ation  uiider 
one  n.ame,  that  would  drive  men  mad  under 
another.  Justice  is  denied  to  the  great  hulk  of: 
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the  people  by  law-taxes,  ami  the  blind  multi- 
tude suffer  without  a murmur.  Were  the  dis- 
tribution of  justice  to  be  prohibited  in  name, 
under  a penalty  to  the  amount  of  a tenth  part 
of  the  tax,  parliament  would  be  blown  into 
the  air,  or  thrown  into  a mad-house. 

Would  it  be  better,  tlien,  upon  the  whole, 
for  the  public  to  take  all,  and  let  no  relation 
in  for  a sliare  ? Certainly  not  in  every  case: 
the  law  is  powerful  here  ; but  even  here, 
the  law  is  not  absolutely  omnipotent.  It  can 
govern  expectation  absolutely,  meaning  al- 
ways in  as  far  as  it  makes  itself  present  to  the 
mind;  it  can  govern  expectation  absolutely; 
but  governing  expectation  is  not  everything. 
It  may  prevent  me  from  being  disappointed 
at  not  having  bread  to  eat ; but  if,  by  pre- 
venting my  having  bread  to  eat,  it  starves  me, 
it  will  not  (ircvent  me  from  suffering  by  being 
starved.  It  can  save  me,  in  this  way,  from 
ideal  hardsltiji,  but  not  from  eorporal  suffer- 
ance. It  can  save  me  from  disappointment  at 
not  bepinniny  to  enjoy,  but  it  cannot  save  me 
from  disappointment  at  not  contimnng  to  en- 
joy, after  the  habit  of  enjoyment  has  grown 
upon  me.  Hence  the  necessity  of  consulting 
the  rules  of  precautionary  tenderness  that 
have  been  exhibited  altove. 

Unburthensomeness  is  a praise  that  belongs 
to  this  mode  of  supply  in  another  point  of 
view:  with  reference  to  the  business  of  col- 
lection. In  many  instances,  so  great  is  tlie 
incidental  burthen  accruing  from  this  source, 
as  almost  to  rival  in  real  magnitude,  and  even 
eclipse  in  apparent  magnitude,  the  principal 
burthen  which  is  the  more  immediate  fruit  of 
the  fiscal  measure.  This  is  more  eminently 
the  case  in  the  instances  of  the  customs  and 
the  excise — of  those  branches  of  taxation  by 
which  by  far  the  largest  portion  of  the  reve- 
nue is  supj)lied.  Tlie  officer  of  excise  goes 
nowhere  where  he  is  not  a guest;  and  of  all 
guests  the  most  unwelcome.  The  cscheator 
will  have  nowhere  to  go  where  he  is  not  at 
home  — into  no  habitation,  into  no  edifice, 
not  so  much  as  upon  a foot  of  land,  which  is 
not  to  this  purpose — which  is  not,  as  against 
all  indieiduals,  his  own.  No  jealousies  — no 
collision  of  rights  — no  partial  occupations  ex- 
torted at  the  expense  of  the  comfort  and  in- 
dependence of  pro[)rietors.  The  excise  is  not 
only  the  most  [iroductive  branch  of  the  reve- 
nue, but  the  most  capable  of  extension,  and 
thereforethe  mostliableto  beextended.  Itcan 
surely  be  nosmal!  merit  in  the  proposed  supply, 
in  addition  to  its  other  merits,  that  in  pro- 
portion as  it  extends,  in  the  same  proportion 
it  puts  a stop  to  the  extensions  of  the  excise. 

'2.  The  advantages  that  follow  are  of  minor 
importance.  The  advantage  of  checking  liti- 
gation in  this  way,  by  the  diminution  of  its 
aliment,  is,  liowever,  not  to  be  desp-ised.  The 
fishing  in  the  troubled  waters  of  Utiyation,  for 
the  whole  or  a part  of  the  property  of  a dis- 
tant rclaiion,  or  supposed  rel wion.  is  one  oi 


the  most  alluring,  and  at  the  same  time  moai 
dangerous  pursuits,  by  which  adventurers  ar* 
enticed  into  the  lottery  of  the  law.  It  is  lik« 
the  search  after  a gold  mine  — a search  bj 
which  the  property  of  the  adventurer  is  to* 
often  sunk  before  the  precious  ore  is  raised. 
Causes  of  this  nature  are  by  no  means  mu 
frcf|uent  in  Westminster  Hall ; the  famoii 
Selby  cause  wa.s  a bequest  nominally  to  rcla- 
tions,  really  to  the  profession.  This  source  of 
litigation  would  be  elfectually  dried  up  by  the 
measure  here  profiosod. 

An  item  which  may  naturally  enough  b< 
added  to  the  account  of  advanmge,  is  tlie  fa- 
vour shown  to  marriage,  and  in  particular  to 
prolific  marriages  — the  sort  of  marriages  of 
which  the  title  to  legislative  favour  stands 
in  the  most  plausible  point  of  view. 

That  the  influence  of  the  system  in  ques- 
tion would  be  favourable  to  marriage,  and  in 
particular  to  prolific  marriage,  will  hardly  be 
disputed.  Of  fathers  and  mothers  of  families, 
it  leaves  the  powers  untouched  : — it  places 
them,  in  comparison  with  single  persons  of 
both  sexes,  in  a situation  of  privilege  and  pre- 
eminence. Within  the  threshold  of  him  whose 
marriage  has  fidfilled  the  ends  of  marriage,  the 
foot  of  the  officer  of  the  revenue  has  no  place. 
His  will  is  executed  in  all  points;  whatever 
he  bequeathes — to  whomsoever  he  bequeathes 
it  — offspring,  relation,  or  stranger  — passes 
without  deduction.  Whatever  restriction  it 
imposes,  is  all  at  the  expense  of  the  celibatary 
and  unmarried.  If  with  propriety  it  could  be 
styled  a <«.r,  it  would  be  a toon  celibacy.* 

An  advantage  of  a less  questionable  nature 
is  the  popularity  which  seems  the  natural  ef- 
fect of  any  measure  wearing  the  complexion 
above  mentioned;  for  popularity,  it  must  bo 
confessed  — popularity,  how  hollow  soever  be 
the  ground  it  stands  upon  — can  never  be  re- 
fused a place  among  the  advantages  of  a mea- 
sure. Satisfaction  on  the  part  of  a people  — 
satisfaction,  so  long  as  it  subsists,  is  a real  good 
— so  long  as  it  subsists,  its  title  to  that  appel- 
lation is  altogether  independent  of  the  source 
from  which  it  flows.  If,  indeed,  the  utility  of 
the  measure  be  illusory,  then,  indeed,  when 
the  illusion  is  dispelled,  there  is  an  end  of  the 
advantage;  but  the  advantage,  so  long  as  it 
continued,  was  not  the  less  real.  Happily,  in 
the  present  instance,  the  advantage  is  not  only 
real,  but  pure.  Though  in  the  way  of  afford- 

* In  my  own  estimation,  the  good  that  can  be 
done  by  any  encouragements  of  a positive  nature 
given  to  marriage,  shows  itself,  I must  confess, 
in  a very  questionable  point  of  view;  but  the 
reasons  in  support  of  this  opinion  not  being  to 
the  present  purpose,  will  be  better  spared  than 
given.  1 say  positive;  for  as  to  the  negative 
kind  of  encouragement  that,  in  the  instance 
where  any  obstacles  of  a political  nature  can  be 
shown  to  subsist,  may  be  afforded  by  the  removal 
of  those  obstacles,  the  utility  qt  this  species  of 
fncour.agcment  starals  upon  a looting  altogether 
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iug  encour.-igemcut  to  marriage,  the  proposed 
Dieasure  should  iu  ti’uth  be  of  little  service, 
any  farther  than  as  it  happened  to  bethought 
to  be  so,  the  plea.sure  of  seeing  it  populiu’  on 
this  score  may  be  indulged  with  the  less  re- 
serve, as  the  delusion,  if  it  be  one,  is  not  in 
this  instance  attended  with  any  pernicious 
consequences. 

SECTION  IV. 

ORIGINALITY. 

Ip  the  proposal  relative  to  this  resource  be 
not  an  oriyined  one,  its  want  of  originality 
may  be  seen  to  afford  an  objection.  If  not 
original,  it  has  been  proponed ; and  if  it  has 
been  proposal,  it  has  been  7-ejecled,  for  as- 
suredly it  has  not  been  ado2ited  anywhere. 

A tax  on  successions  might  at  first  glance 
present  itself  as  bearing  a I'e.semblance  to  the 
resource  in  question ; as  being  a sort  of  mo- 
dification of  it— a commencement  tow.ards  it 
— as  forming  in  a manner  a branch  of  it.  But 
we  have  already  seen  how  perfectly  dissimi- 
lar, or  rather  oi>posite  iu  effect,  the  tax  is  to 
the  regulation,  and  how  much  the  difference 

to  its  disadvantage.  A tax  on  successions 
lies  as  heavy  on  the  individual  as  it  falls  light 
into  the  Exchequer. 

Taxes  on  successions  (not  to  mention  the 
old  Roman  tax,  the  vicesima  hercdilatt  m,  the 
5 per  cent,  on  collateral  successions)  exist  al- 
ready in  this  country  : they  exist  in  the  form 
of  a stamp-duty,  iu  some  degree  jiroportional, 
on  probates  and  letters  of  administration ; 
they  exist  in  the  form  of  a .stamp  duty  on 
receipts  for  legacies  and  distributive  shares. 
As  to  the  duties  on  legacies,  in  what  lu'ojior- 
tion  they  are  paid  I do  not  know ; but  I am  sure 
they  are  evaded,  and  very  frequently  evaded. 
One  should  be  almost  .sorry  if  they  were  not 
evaded  : they  are  evaded  in  proportion  as 
confidence  prevails  in  families.  The  vhole 
mass  of  projierty  goe.s  in  the  first  ^ilace  into 
the  bands  of  individuals ; a course  which, 
indeed,  it  could  not  but  take,  so  long  as  the 
resource  is  left  to  stand  upon  the  footing  of 
a tax.  The  private  executor  sets  out  with 
getting  everything  into  his  hands;  the  public 
gets  what  this  most  confidential  friend  of  the 
deceased  thinks  proper  to  bestow;  of  course 
he  will  not  bestow  anything  at  the  expense 
of  the  friend  of  his  testator,  so  long  as  he  can 
persuade  himself  with  any  tolerable  assurance 
that  the  person  he  is  befriending  will  not 
requite  his  generosity  with  such  a degree  of 
baseness  as  to  make  him  pay  the  legacy  over 
again  out  of  his  own  pocket. 

Another  circumstance  concurs  in  diminish- 
ing the  productive  power  of  a hix  upon  suc- 
cessions. When  the  duty  amounts  to  a sum 
which  apjiears  considerable,  the  levy  being  a 
tRx  a tax  to  be  levied  on  an  indiviiinal,  and 
levied  all  at  once,  it  wears  so  formidable  an 
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aspect,  that  the  man  of  finance  himself  is 
startled  .at  it;  he  accordingly  reduces  the  rate, 
and  the  higher  the  legacy  amounts,  the  more 
lie  reduces  it ; so  that  all  jiroportionality  is 
destroyed.  By  this  means,  the  better  a man 
can  afford  to  p.ay,  the  less  it  is  he  jiays  ; .and 
the  tax  has  the  a^ipearance  of  a conspiracy  of 
the  richer  against  the  jioorer  classes  of  man- 
kind. 

Whence  comes  this  1 Only  from  its  being 
raised  by  a tax,  and  not  by  a regulation,  as 
above  proposed.  Under  the  regulation,  the 
public  will  pay  itself;  the  officer  of  the  public 
will  have  the  staff  in  his  hands;  a partiality 
as  unfriendly  to  the  interests  of  finance  as  it 
is  un.seemly  in  the  eyes  of  justice,  will  di.s- 
appear,  and  wealthy  succes.sions  will  yield  in 
proportion  to  their  opulence.* 

SECTION  V. 

PRODUCE. 

To  Mr. 

In.stead  of  the  matter  de.stined  for  the  pre- 
sent section,  I must  content  myseK  for  the 
lircsent  with  sending  you  little  more  than  a 
blank.  I could  not  have  filled  it  up  without 
attempting  to  lead  you  into  a labyrinth  of 
calculations,  which,  after  all,  I could  not  ren- 
der comjilete,  for  want  of  data,  without  your 
assistance,  and  which,  if  the  pnnciple  of  the 
measure  slnnild  not  be  ap2>roved  of,  would 
have  no  claim  to  notice. 

Meantime,  as  the  result  of  the  calculations 
need  not  wait  for  the  calculations  themselves, 
and  as  a,  siipj)0.sition  of  this  sort,  however 
imperfectly  warranted,  may  be  more  satisfac- 
tory than  a total  void,  I will  beg  your  indul- 
gence for  the  following  appergu. 

Net  annual  produce  of  this  resource, 
upwards  of  £2,000,000  over  and  above  the 
expense  of  colleclion  ; — 

Expense  of  Collection, 

E.scheatoi's  and  sub-escheators, 
at  6 per  cent,  upon  the  above 

produce, £100,000 

Judicial  establishment  for  the 
purpose,  at  2^  per  cent.,  which 
I apprehend  could  not  be  dis- 
pensed with, 50,000 

Total,  at  1\  per  cent.  £150,000 


* The  fieshest  and  most  considerable  tax 
upon  legacies  and  shares  in  'uccessions  (that  of 
29  Geo.  III.  c,  51,  anno  1789, ) has  freed  itself 
so  lar  from  this  ol jet  tion ; but.  the  duiieson  pro- 
bates and  letters  of  a ministration  remain  ex- 
posed to  it;  as  do  the  anterior  taxes  on  leg'  cies 
and  >h 'ires  in  success!  ms  imposed  by  20  Geo. 
HI.  c.  28.  anno  1780.  Tlie reason,  in  the  insiance 
of  theduty  on  probates  and  letters  ofadminislra- 
tion,  seems  to  be,  that  in  that  s’age  the  value 
of  the.  subject  can  only  be  guessed  at,  whereas 
in  the  oti.e  coses  it  has  been  liquidated. 
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It  is  natural  I should  be  ovet  sanguine ; 
but  I must  confess  I should  expect  to  find 
the  above  sum  below  the  mark,  rather  than 
above  it.  The  calculations  in  their  present 
state  point  at  three  millions  ; but  then  there 
are  deductions  to  be  made  on  one  hand,  as 
well  as  additions  on  the  other.* 

P'or  my  own  part,  if  it  depended  upon  me, 
I should  be  very  much  disposed  to  turn  my 
back  upon  calculations ; for  if  the  principle  of 
the  resource  be  but  approved  of,  £200,000 
a-year  would  be  as  sufficient  a warrant  for  it 
as  £2,000,000,  since,  whether  much  or  little, 
it  would  be  all  so  much  clear  gain,  unfelt  by 
anybody  in  the  shape  of  a loss. 

The  calculations,  however,  such  as  they 
are,  can  be  submitted  at  any  time  upon  a 
day  or  two’s  notice.  They  will,  at  any  rate, 
afford  a view  of  the  data  the  subject  affords, 
of  the  difficulties  to  be  overcome,  and  of 
the  uncertainties  which  are  not  capable  of 
being  cleared  up  without  the  aid  of  parlia- 
ment. 


SECTION  VI. 

APPLICATION. 

A WORD  or  two  may  not  be  amiss  respecting 
the  application  of  the  produce.  In  general, 
this  topic  may  seem  foreign  enough  from  the 
consideration  of  the  supply  itself;  but  that, 
as  we  shall  see,  is  not  altogether  the  case 
here. 

In  time  of  full  peace,  the  floating  debt 
provided  for,  there  are  but  two  options  with 
regard  to  the  application  of  a new  supply : 
reduction  of  debt  and  extinction  of  taxes;  for 
current  service  is  already  provided  for  by 
existing  funds. 

In  time  of  war,  there  are  two  additional 
options  : pledging  for  interest  of  loans,  and 
application  to  current  service. 

I will  begin  with  the  case  of  war  ; for 
though  the  measure  would  be  equally  fit  for 
establishment  at  either  season,  yet  war  is 
certainly  that  which  holds  out  to  it  the  most 
promising  chance  for  being  actually  esta- 
blished. Necessity,  the  mother  of  invention, 
may  then  be  the  mother  of  adoption  too,  which 
of  the  two,  is  by  much  the  hardest  offspring 
to  bring  forth. 

I should  not  wish,  or  even  expect,  to  see 
the  produce  of  this  resource  appropriated  to 
current  service  ; I should  not  wish,  or  even 
expect,  to  see  it  among  the  mass  of  pledges 


• The  documents  resorted  to  as  data  for  cal- 
culation, were  the  instances  of  collateral  succes- 
sion in  different  degrees,  compared  with  those  ot 
lineal  succession,  as  indicated  by  the  publica- 
tions on  the  peerage.  The  data  thus  obtained 
were  digested  into  Tables,  including  Scotch  and 
Irish,  as  well  as  English  and  British,  existing  as 
Well  as  extinct. — Note  added  Dec,  9,  1795. 
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given  as  security  for  a loan.  The  novelty  of 
its  complexion,  the  uncertainty  of  its  amount, 
both  seem  to  preclude  it  from  either  destina* 
tion  : it  may  be  prodigious,  it  maybe  nothing; 
there  is  no  saying  what  it  may  be  taken  for. 
resources  more  according  to  the  usual  model, 
and  therefore  regarded  as  more  certain  — 
taxes,  in  a word,  would  be  the  supplies  natu- 
rally destined  to  such  service. 

There  remain,  discharge  of  debt,  and  ex- 
tinction of  taxes.  Between  these  two  em- 
ployments I would  wish  to  see  it  divided, 
and  perhaps  pretty  equally  divided. 

There  is  one  portion  that  eould  not  well 

be  refused  to  the  discharge  of  public  debt 

even  in  tvar-time  — even  under  the  pressure 
of  any  exigency  : I mean  the  portion  which 
exists  already  in  that  shape — where  the  pro- 
perty consists  of  a debt  due  from  govern- 
ment, to  be  discharged  by  an  annuity  till 
paid  off ; in  a word,  property  in  government- 
annuities,  or  (as  it  is  commonly  termed,  to 
the  great  confusion  of  ideas)  money  in  the 
funds.  The  extinction  of  so  much  of  the  debt 
is  here  so  natural  a result,  that  it  may  be  set 
down  as  an  unavoidable  one  : — to  keep  the 
debt  alive,  and  sell  it  for  the  benefit  of  go- 
vernment (just  as,  if  it  had  fallen  into  indi- 
vidual hands,  it  might  have  been  sold  for  the 
benefit  of  individuals,)  will  surely  not  be 
thought  of. 

Remit  taxes  9 and  that  in  war  time?  Thai 
loould  he  an  extraordinary  employment  for 
it  indeed!  Extraordinary,  indeed,  but  not 
on  that  account  the  less  eligible  : novel 
blessings  shine  but  the  brighter  for  being 
new. 

An  opportunity  would,  by  this  incident, 
be  presented,  and  perhaps  this  is  the  only 
incident  by  which  such  an  opportunity  could 
be  presented,  of  shaking  off  the  yoke  of 
some  of  the  most  oppressive  taxes.  The 
whole  list  would  then  be  to  be  overhauled, 
and  the  worst  chosen,  picked  out,  and  ex- 
punged.f 

Those  which,  to  my  conception,  would 
stand  at  the  head  of  the  list,  arc,  as  1 have 
said  already,  the  taxes  upon  justice.  In  rela- 
tion to  these,  I can  speak  with  confidence, 
having  sifted  them  to  the  bottom,  and  de- 
monstrated them  — or  I know  not  what  de- 


Fresh  taxes  have,  in  many  instances,  been 
repealed  upon  fresh  experience  of  their  ineligibi- 
lity or  unpopularity ; examples  of  the  repeal  of 
an  old-established  tax  are  rare  indeed.  _ 

That  of  the  tax  on  coals  borne  coastwise  is  an 
instance  as  honourable  to  those  with  whom  the 
repeal  originated  as  it  is  . rare.  As  to  the  taxes 
not  taken  off,  but  reduced,  on  the  institution  of 
the  commutation  tax,  the  reduction  was  made, 
not  because  they  were  ill-chosen,  for  they  were 
nothing  less  than  ill-chosen,  but  because  they 
had  been  strained  so  high  as  to  become  unpro- 
ductive: it  was  made,  not  for  relief,  but  for  re* 
venue, 
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monstration  is  — to  be  the  worst  of  all  taxes, 
actual  or  possible. 

Further  from  the  precise  limits  of  the  sub- 
ject I will  not  attempt  to  stray;  unless  it  be 
for  a fantastic  moment  in  the  way  of  reverie. 
Pure  as  we  have  found  the  resource  to  be 
from  hardship,  and,  in  all  human  probability, 
from  odium,  how  pregnant  may  we  imayine 
it  at  least  to  be  of  relief  I No  law-taxes  — no 
prohibition  of  justice.  No  tax  on  medical 
drugs  — no  prohibition  of  relief  from  sickness 
and  from  death.  No  window-tax  — no  prohi- 
bition of  air,  light,  health,  and  cheerfulness. 
No  soap-tax  — no  prohibition  of  cleanliness. 
No  salt-tax  — no  prohibition  of  the  only  sus- 
tenance of  a famished  people.*  Make  the 
most  of  this  resource,  and,  if  not  all  these 
reliefs,  at  least  the  most  essential  of  them, 
might,  perhaps,  be  afforded,  even  under  the 
pressure  of  the  war.  To  do  all  this,  and  go- 
vernment never  the  poorer  ! To  do  all  this, 
and  have  a rich  surplus  for  the  sinking  fund! 
what  a feast  for  humanity ! what  a harvest 
of  popularity ! what  a rich  reward  for  wisdom 
and  virtue  in  a minister  I 

It  is  scarce  necessary  to  observe,  that  nei- 
ther in  any  of  those  ways,  nor  in  any  other, 
should  specific  relief  be  engaged  for,  till  the 
means  of  relief  are  actually  in  hand.  The 
produce  should  be  taken  for  nothing,  till  it  is 
actually  in  the  Exchequer.  When  a year  of 
probation  is  elapsed,  the  amount  will,  for  any 
reason  that  can  be  alleged  to  the  contrary,  be 
as  uniform  as  that  of  the  steadiest  tax. 

SECTION  VII. 

HEADS  OF  OBJECTION,  WITH  ANSWERS. f 

Objection  I.  Supposed  tendency  to  promote 
dissipation  of  the  national  wealth,  by  leading 
men  to  live  upon  their  capitals,  or  sell  tliem  for 
annuities  for  their  own  lives,  in  consequence 
of  their  being  restrained  from  benefiting  those 
that  are  dear  to  them  after  their  death. 

Answer  : No  such  tendency  ; for  — 

1.  A man  will  not  bar  those  that  are  dear 
to  him,  from  receiving  any  part,  only  because 
there  is  some  part  that  he  cannot  enable  them 
to  receive. 

2.  Nor  himself  from  disposing  in  that  man- 
ner of  any  part,  only  because  there  is  some 
part  that  he  can  not  so  dispose  of. 

3.  The  power  of  benefiting  others  after 
death  is  not  the  sole  motive  to  accumulation ; 
another,  and  a still  stronger  and  more  uni- 
versal one,  is  the  faculty  of  increasing  a man’s 
fund  of  personal  enjoyment  during  life  — a fa- 
culty which  would  be  at  a stand,  if  he  parted 
with  his  capital  for  an  annuity. 

• Fish  to  the  Highlanders  of  Scotland. 

^ To  Mr, . . This  is  but  at,  jindex  : the 

objections  and  answers  are  given  at  large  in  the 
body  of  the  paper. 
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4.  Such  dissipation,  were  it  really  to  be,  in 
here  and  there  an  instance,  the  result  of  the 
measure,  would  only  be  a diminution,  and  that 
a most  trilling  one,  from  the  benefit  of  it  — 
not  any  objection  to  the  principlc-oH  it. 

Objection  II.  Breach  of  faith  in  the  in- 
stance of  property  in  the  funds. 

Answer : Not  unless  confined  to  that  spe- 
cies of  property,  which  is  not  proposed,  — 

No  more  than  the  existing  taxes  on  distri- 
butive shares  and  legacies,  which,  in  as  far  as 
there  is  nothing  else  to  pay  them,  must  come 
out  of  any  property  a man  had  in  the  funds  : 
no  more  than  any  tax  on  consumption,  which 
must  fall  upon  stockholders  in  common  with 
other  people  ; since,  in  as  far  as  a man’s  own 
income  arises  out  of  the  funds,  every  tax  he 
pays  is  paid  out  of  what  be  has  in  the  funds. 

Property  is  not  in  this  way  the  more  af- 
fected for  being  in  the  funds  ; since  in  any 
other  shape  it  would  be  equally  reached  by 
the  proposed  regulation. 

Objection  III.  Breach  of  faith  in  the  in- 
stance of  foreign  stockholders  resident  abroad, 
who  would  not  have  been  affected  by  the 
taxes  in  lieu  of  which  this  would  come. 

Answer  : None  ; for  they  may  sell  out. 

Reply : The  sort  of  obligation  they  will 
thereby  be  laid  under  to  sell  out,  is  still  a 
hardship ; the  more,  as  their  submitting  to  it 
will  lower  the  price. 

Answer : Yes ; were  many  likely  to  sell 
out  on  this  account,  but  that  is  not  in  the 
. case, — 

1 1.  Because  much  of  such  stock  is  in  the 

hands  of  bodies  corporate. 

2.  Among  individuals,  it  is  but  a small 
proportion  that  will  be  destitute  of  relations 
within  the  pale. 

3.  Fewer  still  who  would  take  to  heart  to 
such  a degree  a restriction  from  which  a man's 
near  relations  stand  exempted. 

4.  Feeling  it  to  be  in  his  power  to  sellout 
at  any  time,  a man  would  neither  sell  out  at 
first  nor  afterwards. 

Objection  IV.  It  is  pro  tanto  very  much 
exposed  at  least  to  evasion. 

Answer:  1.  To  none  but  what  may  be 
pretty  effectually  guarded  against  by  proper 
registers,  &c. 

2.  If  it  could  not,  the  objection  applies,  not 
to  the  principle  of  the  measure,  but  only  to 
the  quantum  of  advantage. 

3.  It  removes  pro  tanto  the  objection  of 
breach  of  faith  r>so  far  as  a man  evades,  so  far 
he  is  not  hurt. 

Objection  V.  Tendency  to  sink  the  price 
of  land  by  glutting  the  market  with  it. 

Answer:  1.  No  reason  for  supposing  it  will 
tend  to  sink  the  price  in  one  way,  more  than 
it  will  to  raise  it  in  another ; for, 

I.  Income  arising  out  of  land  being  more 
generally  eligible,  will  always  fetch  more  than 
equal  income  arising  out  of  the/«n<f«  — still 
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more  than  equal  income  depending  upon  mere 
personal  security. 

II.  Nothing,  therefore,  can  sink  the  price 
of  land,  without  sinking  that  and  the  price 
of  stocks  together ; nor  without  sinking  the 
price  of  stocks  more  than  the  price  of  land  ; 
nor  raise  the  price  of  stocks  without  raising 
the  price  of  land. 

III.  It  will  tend  to  raise  the  price  of  stocks 
at  any  rate,  as  to  that  part  of  the  property 
it  attaches  upon,  which  it  finds  already  in  the 
shape  of  stock,  and  which  it  will  of  course 
extinguish  and  take  out  of  the  market.  As  also 
in  respect  of  whatever  other  part  is  applied 
to  the  extinction  of  the  public  debt. 

Admitted,  that  a depreciation  in  the  price 
of  property  in  land,  in  comparison  with  that 
of  property  in  the  fund‘d,  might  take  place,  if 
land  were  as  yet  at  a rnenopoly  price,  as  Adam 
Smith  seems  to  think  it  is.  B.  iii.  c.  4. 

But  this  does  not  seem  to  be  the  case, 
since  a man  can  make  three  per  cent,  by  lay- 
ing out  his  money  in  land,  when  he  can  make 
but  three  and  a half  per  cent,  by  laying  it  out 
in  the  funds;  which  is  no  more  than  an  ade- 
quate difference  for  the  difference  in  point  of 
general  eligibility  between  the  two  sources 
of  income. 

2.  A fall  in  the  price  of  land  is  considered 
not  as  an  ineligible,  but  as  an  eligible  event, 
by  Adam  Smith  (B.  iii.  c.  4,)  though  not  by 
me,  who,  referring  everything  to  the  feelings 
of  individaals,  regard  the  sensation  of  loss 
thus  produced,  as  an  evil  outweighing  every 
possible  advtintage. 

Objection  VI.  Money  thus  obtained  will  be 
collected  at  greater  expense  than  if  obtained 
from  taxes. 

Answer  : 1.  No  particular  reason  for  think- 
ing so. 

2.  Were  this  clear,  it  would  afford  no  ob- 
jection, because  none  of  the  hardship  would 
be  produced  here,  which  is  the  result  of  ex- 
pense when  defrayed  by  taxes. 

Objection  VII.  Increase  of  the  influence  of 
the  crown  by  the  new  places  that  would  be 
necessary. 

Answer:  1.  Not  more  from  this  mode  of 
supply,  than  from  any  other  of  equal  magni- 
tude. 

2.  Were  the  objection  anything  determi- 
nate, the  weight  of  it  would  bear,  not  against 
a useful  establishment  like  this,  but  against 
useless  or  less  useful  places. 

3.  The  objection,  if  it  were  worth  while, 
might  be  got  rid  of  in  part,  by  giving  the 
appointment  of  escheators  to  the  freeholders, 
who  now  have  the  appointment  of  coroners. 

Objection  VIII.  The  powers  that  must  be 
given  for  the  puroose  of  collection  would  be 
abused. 

Answer:  1.  This  mode  of  supply  is  not 
more  open  to  abuse  of  power,  to  the  prejudice 
of  the  individual,  than  any  other.  , 


2.  Abuse  of  power  by  undue  indulgence  to 
the  individual,  to  the  prejudice  of  therevenue, 
goes  only  to  the  quantum  of  the  advantage, 
and  forms  therefore  no  objection  to  the  prin- 
ciple of  the  measure ; and  as  to  the  individual, 
so  far  as  he  is  indulged,  duly  or  unduly,  he  is 
not  hurt. 

3.  Abuses  of  both  kinds  may  be  more  ef- 
fectually checked  in  this  instance  than  in 
others;  viz.  by  the  publicity  that,  even  for 
other  purposes,  would  require  to  be  given  to 
the  proceedings. 

The  remark,  though  bad  as  an  objection,  is 
good  as  a warning,  and  as  such  would  be  at- 
tended to. 

Objection  IX.  By  the  facility  it  would  give 
to  the  business  of  supply,  it  would  be  an 
encouragement  to  profusion  on  the  part  of 
government. 

Answer  : If  this  were  an  objection,  the 
most  burdensome  mode  of  supply  would  be 
the  best. 

Rendering  supply  more  burthensome  than 
it  might  be,  is  a remedy  worse  than  the  dis- 
ease ; or  rather  an  aggravation  of  the  disease, 
to  the  exclusion  of  the  remedy. 

The  following  are  the  suppositions  which 
the  objection  must  take  for  granted:  — 1. 
That  all  expenditure  is  unnecessary  ; 2.  That 
this  mode  of  supply  would  be  submitted  to ; 
3.  That  no  other  would. 

It  would  be  a strange  inconsistency  if  those 
who  could  not  be  brought  to  adopt  other 
modes  of  checking  profusion,  could,  in  the 
mere  view  of  checking  profusion,  be  brought 
to  reject  this  mode  of  supply. 

Objection  X.  It  would  make  a revolution 
in  property. 

Answer:  The  tendency  of  this  objection, 
the  force  of  which  consists  altogether  in  the 
abuse  of  a word,  is  to  point  to  a wrong  object 
the  just  horror  conceived  against  the  French 
revolution.  The  characteristic  of  that  revolu- 
tion is  to  trample  in  every  possible  way  upon 
the  feelings  of  individuals.  The  characteristic 
of  t/n's  measure,  is  to  show  more  tenderness  to 
those  feelings,  than  can  be  shown  by  the  taxes 
to  which  it  is  proposed  to  substitute  it. 

Objection  XI.  The  property  of  the  nation 
would  thus  be  swallowed  up  in  the  Exche- 
quer. 

Answer  : No  more  than  by  taxes  to  the 
same  amount. 

Objection  XII.  It  would  be  a subversion 
of  the  ancient  law  of  inheritance  in  this  coun- 
try. 

Answer  : A quiet  alteration,  made  by  a mere 
extension  given  to  the  old  law  — to  a branch 
more  ancient  than  almost  any  of  those  at  the 
expense  of  which  it  is  extended,  ^o  subver- 
Sion,  except  in  as  far  as  every  amendment  is  a 

subversion.  . , 

Objection  XIII.  It  would  be  an  innova- 

tion. 
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Answer : No  more  tlian  every  new  law ; 
nor,  as  we  have  seen,  so  niuc/i  as  most  new 
laws : no  more  than  a set  of  taxes  to  the  same 
nmomit. 

Not  so  much  ; for  all  the  revenue  laws  we 
have,  are  innovations  in  comparison  with  the 
law  of  escheat. 

SECTION  VIII. 

EXISTING  LAW. 

Can  anything  of  harshness  be  imputed  to  the 
proposed  measure  ? Not  when  viewed  by  it- 
self, we  have  seen  already.  View  it,  then, 
in  comparison : turn  to  existing  law.  No  ex- 
clusion of  the  father  here  as  there  on  pretence 
of  the  ponderosity/  of  inheritances  : no  exclu- 
sion of  the  half-blood,  as  if  the  son  of  my 
father  or  my  mother  were  a stranger  to  me ; 
no  exclusion  of  all  children  but  the  first  born, 
as  if  the  first  born  only  lived  upon  food,  and 
all  others  upon  air:  no  exclusion  of  the  better 
half  of  the  species,  as  if  the  tender  sex  had 
no  need  of  sustenance.  The  feelings  of  indi- 
viduals— sole  elements  of  public  happiness  — 
these,  and  these  only,  are  the  considerations 
that  have  here  been  exclusively  consulted,  and 
their  suggestions  unde viatingly  adhered  to; — 
human  feelings,  the  only  true  standards  of 
right  and  wrong  in  the  business  of  legislation, 
not  lawyers’  quibbles,  nor  reasons  of  other 
times,  that  have  vanished  with  the  times. 

Pursue  the  comparison  yet  farther ; on  the 
one  hand,  no  harshness  at  all,  as  we  have 
seen  ; on  the  other,  a harshness  which  is  in- 
curable. The  proposed  law,  taking  nature 
for  its  guide,  leads  expectation  by  a silken 
string:  the  existing  law,  pursuing  the  ghosts 
of  departed  reasons,  thwarts  expectation  at 
every  step,  and  can  never  cease  to  do  so.  It 
does  so,  because  it  is  in  the  speechless  shape 
of  common  law ; and  it  would  do  so  still,  even 
though  words  were  given  to  it,  and  it  were 
converted  into  statute  law.  Reasons  rooted 
in  utility,  are  so  many  anchors  by  which  a 
law  fastens  itself  into  the  memory:  lawyers’ 
quibbles  are  a rope  of  sand,  which  neither  has 
tenacity  of  its  own,  nor  can  give  stability  to 
anything  else.  Rules  and  quibbles  together, 
the  impression  they  make  upon  the  mind  is 
that  of  the  wind  upon  the  waves  ; and  when 
incidents  spring  up  to  call  them  into  action, 
the  sensation  produced  is  the  sensation  of  a 
thunder-stroke. 


SECTION  IX, 

ANCIENT  LAW. 

Shall  we  dig  into  antiquity?  The  result 
will  be  still  more  favourable.  Reckoning  from 
the  subversion  of  the  Roman  empire,  proper- 
ty, considered  as  surviving  to  the  propiietor, 
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is  comparatively  of  modern  date.  Under  the 
feudal  system,  in  the  morning  of  its  days  es- 
tates greater  than  life  estates  were  unknown; 
the  most  fixed  of  all  possessions  fell  back  into 
the  common  stock  upon  the  death  of  the 
possessor ; and  before  the  reign  of  the  Con- 
queror was  at  an  end,  the  feudal  tree,  trans- 
planted from  t he  continent  into  this  our  island, 
had  covered  almost  the  whole  surface  of  the 
kingdom  with  its  gloomy  shade.  This  vene- 
rable system  had,  indeed,  before  that  period, 
lost  a good  deal  of  its  vigour,  which  is  the 
same  thing  as  to  say  its  rigour;  and  the  prin- 
ciple of  succession  had  taken  root  under  it, 
but  not  without  being  loaded  with  conditions, 
and  weakened  by  defalcations  and  distortions, 
ov'er  and  above  those  which  have  been  already 
glanced  at,  and  which  we  are  plagued  with  to 
this  day.  The  relaxation,  too,  was  an  innova- 
tion, which,  in  the  vocabulary  of  antiquarian 
idolatry,  as  well  as  of  indiscriminating  timi- 
dity, means  a corruption  of  the  primeval  state 
of  things. 

At  a much  later  period,  moveable  property 
took,  if  not  exactly  the  same  course  with  im- 
moveable, a course  more  opposite  to  that  indi- 
cated by  utility,  and  equally  repugnant  to  that 
which  seems  prescribed  by  nature.  The  more 
substantial  part — the  immoveable  — had  been 
reserved  for  the  maw  of  feudal  anarchy : the 
lighter  part  — the  moveable  — was  carried  off 
by  some  holy  personage  iox pious  uses;  and  of 
all  uses,  the  most  pious  was  his  own.  Move- 
able  and  immoveable  together,  power  with- 
out mercy,  or  imposture  without  shame,  took 
the  whole  under  their  charge ; the  claims  of 
the  widow  and  the  orphan  were  as  little  re- 
garded as  those  of  the  most  distant  relative. 
So  late  even  as  the  latter  part  of  the  reign  of 
Edward  111.*  it  required  an  exertion  of  par- 
liamentary power  to  make  the  man  of  God 
disgorge,  in  favour  of  the  fatherless  and  the 
widow.f 

The  right  of  bequest,  the  right  of  governing 
property  by  one  who  is  no  longer  in  existence 
to  enjoy  it,  is  an  innovation  still  more  modern. 
In  its  relation  to  moveables,  it  was  conquered 
from  the  spiritual  power  by  gradual  and  un- 

• 31  Edward  III.  pari.  1,  ch.  ii.  9,  co.  40,  in 
Burn’s  EccL  Law,  iv.  197. 

•j-  Hume  has  fallen  into  a mistake  on  this  sub- 
ject, in  supposing  that  in  the  reign  of  Henry  II. 
moveables  were  the  prey,  not  of  the  spiritual  power 
but  the  temporal.  “ It  appears,”  says  he,  yol.  i. 
anno  1100,  “ from  Glanville,  the  famous  justi- 
ciary of  Henry  II.,  that  in  his  time,  where  any 
man  died  intestate,  an  accident  which  must  have 
been  frequent  when  the  art  of  writing  was  so 
little  known,  the  king,  or  the  lord  of  the  hef, 
pretended  to  seize  all  the  moveables,  and  to 
exclude  every  heir,  even  the  children  of  the 

deceased, a sure  mark  of  a tyrannical  and 

arbitrary  government.” 

So  far  Hume,  referring  to  Glanville,  I.  vi.  c. 
16.  But  w'hat  Hume  understands  of  intestates  in 
general,  Glanville  confines  to  bastarda, 
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definable  encroachments : the  validity  of  its 
exercise  having,  from  the  conquest  to  the 
present  time,  depended  on  the  decision  of  that 
same  power,  which,  till  the  above-mentioned 
statute  of  Edward  III.  was  interested  in  de- 
nying it : and  after  the  right  was  secured,  the 
facility  of  its  exercise  must  for  a long  time 
have  been  confined  within  narrow  bounds  by 
the  scarcity  of  literary  acquirements.  In  its 
Irelation  to  immoveables,  it  was  not  placed  on 
solid  ground  till  the  statute  of  Henry  VIII., 
and  then  only  by  implication : nor  (to  take 
the  matter  in  the  words  of  Blackstone)  was 
it  “ till  even  after  the  restoration,  that  the 
power  of  devising  real  property  became  so 
universal  as  at  present.”* 

All  this  while,  the  law  of  escheat,  coeval 
with  the  reign  of  the  Conqueror,  dwelt  upon 
as  a subject  of  importance  in  the  reign  of 
Henry  II.,f  touched  upon  by  a numerous 
series  of  statutes  reaching  down  as  low  as 
Edward  VI.,  recognised  by  decisions  of  so 
recent  a period  as  the  late  reign,  J exists  in 
indisputable  vigour ; although  the  facility  of 
tracing  out  heirs  in  these  times  of  universal 
and  instantaneous  communication,  added  to 
the  want  of  an  administrative  establishment, 
adapted  to  the  collection  of  such  a branch  of 
revenue,  prevent  it  from  being  noticed  in  its 
present  state  in  the  account-book  of  finance. 


SECTION  X. 

BLACKSTONE. 

Is  opinion  worth  resorting  to  ? A poor  war- 
rant, after  the  Jiat  of  utility  written  in  cha- 
racters so  legible.  In  morals,  in  politics,  in 
legislation,  the  table  of  human  feelings  is,  I 
must  confess,  to  me  what  the  Alkoran  was  to 
the  good  Mussulman : opinions,  if  unconform- 
al>le  to  it,  are  false  — if  conformable,  useless. 
Not  so  to  many  a worthy  mind : for  their 
satisfaction,  then,  even  this  muddy  source  of 
argument  shall  not  remain  unexplored.  Shall 
Blackstone,  then,  be  our  oracle?  Blackstone, 
the  most  revered  of  oracles,  though  the 
latest  ? From  him  we  have  full  licence— from 
him  we  have  a latitude  outstretching,  and 
that  even  to  extravagance,  the  utmost  ex- 
tent which  either  humanity  or  policy  would 
permit  us  to  assume.  But  let  us  hear  him  in 
his  own  words  : — 

Blackst.  Comment.  II.  12.  “ Wills,  there- 
fore,” says  he,  “ and  testaments,  rights  of 
inheritance,  and  successions,  are  all  of  them 
creatures  of  the  civil  or  municipal  laws,  and 
accordingly  are  in  all  respects  regulated  by 
them;  every  distinct  country  having  diffe- 
rent ceremonies  and  requisites  to  make  a 
testament  completely  valid:  neither  does 
anything  vary  more  than  the  right  of  inheri- 

• 1 1.  Comment,  ch.  i.  f Glanville,  I.  vii.  c.  17. 

J [George  II.]  Atkyn’s  Reports. 
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tance  under  different  national  establishment!}. 
In  England,  particularly,  this  diversity  is 
carried  to  such  a length,  as  if  it  had  been 
meant  to  point  out  the  power  of  the  laws  in 
regulating  the  succession  to  properly,  and  how 
futile  every  claim  must  be,  that  has  not  its 
foundation  in  the  positive  rules  of  the  state." 
— “ In  personal  estates,  the  father  may  suc- 
ceed to  his  children  ; in  landed  property,  he 
can  never  be  their  immediate  heir,  by  any  the 
remotest  possibility ; in  general,  only  the 
eldest  son,  in  some  places  only  the  youngest,, 
in  others,  all  the  sons  together,  have  a right 
to  succeed  to  the  inheritance:  in  real  estates, 
males  are  preferred  to  females,  and  the  eldest 
male  will  usually  exclude  the  rest : in  the 
division  of  personal  estates,  the  females  of 
equal  degree  are  admitted  together  with  the 
males,  and  no  right  of  primogeniture  is  al- 
lowed.” 

Thus  far  our  Apollo.  Legatees,  we  see,  are 
nothing  to  him  ; he  sacrifices  parents  to  us, 
and  even  children;  he  sees  not  that  children 
are  not  only  expectants,  but  co~occupants. 

No  sympathyibr  disappointed  expectation — 
no  feeling  for  beggared  opulence  no  regard 
for  meritorious  service  — no  compassion  for 
repulsive  infirmity,  obliged  to  forego  assist- 
ance, or  to  borrow  it  of  selfish  hope.  The 
law,  his  idol,  has  no  bowels:  why  should  we? 
The  rights  of  legatees,  the  rights  of  children, 
are  mere  creatures  of  the  law;  as  if  the  rights 
of  occupants  were  anything  more.  Of  wills, 
or  even  succession,  he  knows  no  use  but  to 
prevent  a scramble. 

The  business  of  succession  is  a theatre 
which  the  laws  of  nations  have  pitched  upon, 
as  it  were,  in  concert,  for  the  exhibition  of 
caprice ; none  with  greater  felicity  than  the 
law  of  England.  She  has  her  views  in  this, 
and  they  are  always  wise  ones  : — to  insult 
the  subject,  toshowhim  what  arbitrary  power 
is,  and  to  teach  him  to  respect  it. 

“ This  one  consideration,”  continues  he, 
“ may  help  to  remove  the  scruples  of  many 
well-meaning  persons,  who  set  up  a mistaken 
conscience  in  opposition  to  the  rules  of  law. 
If  a man  disinherits  his  son  by  a will  duly 
executed,  and  leaves  his  estate  to  a stranger, 
there  arc  many  who  consider  this  proceeding 
ViS  contrary  to  natural  justice;  while  others  so 
scrupulously  adticre  to  the  supposed  intention 
of  the  dead,  that  if  a will  of  lands  be  at- 
tested by  only  two  witnesses  instead  of  three, 
which  the  law  requires,  they  are  apt  to  ima- 
gine that  the  heir  is  bound  in  conscience  to 
relinquish  his  title  to  the  devise.  But  both 
of  them  certainly  proceed  upon  very  erroneous 
principles ; as  if,  on  the  one  hand,  the  son 
had  by  nature  a right  to  succeed  to  his  father  3 
lands;  or  as  if,  on  the  other  band,  the  owner 
was  bv  nature  entitled  to  direct  the  succession 
of  his'  property  after  hk  decease,  n hereas, 
the  law  of  nature  suggests,  that  on  the  death 
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of  the  possessor,  tlie  estate  should  again  be- 
come common,  and  be  open  to  the  next  occu- 
pant, unless  otherwise  ordered  for  the  sake  of 
civil  |)cace  by  the  positive  law  of  society.’’ 

“ The  right  of  inheritance,”  says  he  but 
two  pages  before,  “ or  descent  to  the  children 
and  relations  of  the  deceased,  seems  to  have 
been  allowed  much  earlier  than  the  right  of 
devising  by  testament.  We  are  apt  to  con- 
ceive at  first  view,  that  it  has  nature  on  its 
side,* * * §  yet  we  often  mistake  for  nature,  what 
we  find  established  by  long  and  inveterate 
CMS<om.”t  It  is  certainly  a wise  and  eflfectual, 
but  clearly  a political  establishment, J since 
the  permanent  right  of  property, § vested  in 
the  ancestor  himself,  was  no  natural  but 
merely  a civil  right.  || 

• Quere,  what  is  “ nature?” 

■f"  Quere,  the  difference  between  '•^nature” 
here  and  “ custom  ?” 

* Quere,  what  “ establishments"  are  there  in 
the  world  besides  political  ones  ? Quere,  what 
signifies  whether  a “ political  establishment"  be 
a “ natural"  one  or  no,  so  long  as  it  is  a “ wise 
and  effectual  oneV' 

§ If  an  “ impermanent"  right  be  a “ natural" 
one,  quere,  at  what  o’clock  does  it  cease  to  be 
80  ? If  it  be  natural  a right  of  property  should 
commence,  how  comes  it  to  be  uw7za/Mra/it  should 
continue  ? 

II  Quere,  what  s^ghifi  s wl  ethtF  't  was  a 
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What  we  learn  from  all  this  is,  that  so  long 
as  a man  can  find  a pretence  for  getting  rid 
of  the  phrase,  “ contrary  to  natural  justice," 
there  is  no  harm  in  his  children’s  being  left 
by  him  to  starve  ; and  that  those  who  would 
make  a “ conscience"  of  leaving  their  children 
thus  to  starve,  are  ‘^well-meaning"  but  “ mis- 
taken" people.  Quere,  who  is  this  same 
Queen  “ who  makes  such  stuff  un- 

der the  name  of  laws?  Quere,  in  what  year 
of  her  own,  or  anybody  else’s  reign,  did  she 
make  it  ? and  in  what  shop  is  a copy  of  it  to 
be  bought,  that  it  may  be  burnt  by  the  hands 
of  the  common  hangman,  and  her  majesty 
well  disciplined  at  the  cart’s  tail  ? 

It  being  supposed,  in  point  of  fact,  (hat 
the  children  have  or  have  not  a right  of  the 
sort  in  question  given  them  by  the  law,  the 
only  rational  question  remaining  is,  whether, 
in  point  of  utility,  such  a right  ought  to  be 
given  them  or  not  ? To  talk  of  a law  of 
nature,  giving  them  or  not  giving  them  a 
natural  right,  is  so  much  sheer  nonsense, 
answering  neither  the  one  question  nor  the 
other. 


“ natural  right " or  no.  Quere,  what  sort  of  a 
thing  is  a “ natural  right,"  and  where  does  the 
maker  live,  particularly  in  Atheist's  town,  where 
they  are  most  rife  ? 


TAX  WITH  MONOPOLY; 

OR 

HINTS  OF  CERTAIN  CASES 


IN  WHICH, 

IN  ALLEVIATION  OF  THE  BURDEN  OP  TAXATION,  EXCLUSIVE  PRI. 
VILEGES  MAY  BE  GIVEN  AS  AGAINST  FUTURE  COMPETITORS, 
WITHOUT  PRODUCING  ANY  OF  THE  ILL  EFFECTS,  WHICH  IN 
MOST  CASES  ARE  INSEPARABLE  FROM  EVERYTHING  THAT  SA- 
VOURS OF  MONOPOLY; 


EXEMPLIFIED  IN  THE  INSTANCES  OF  THE 

STOCK-BROKING  AND  BANKING  BUSINESSES. 


Taxes  on  the  profits  of  traders  would,  gene- 
rally speaking,  be  impracticable  : — 

1.  The  difficulty  of  ascertaining  the  profit 
and  loss  upon  each  article  would  be  an  end- 
less source  of  evasion. 

2.  The  measures  necessary  to  be  taken 
against  evasion,  would  be  an  equally  endless 
source  of  real  or  supposed  oppression. 

3.  The  disclosure  of  the  secrets  of  the 
trade  would  operate  as  a prohibition  of  inge- 
nuity and  improvement. 

I.  Stock-brokees. 

In  the  business  of  a stock-broker,  none  of 
these  objections  have  place  : — 

1.  & 2,  No  difficulty  about  ascertaining 
profit  and  loss  : loss,  none  in  any  case  : rate 
of  profit  perfectly  fixed : the  transactions 
which  gave  birth  to  it  are  always  upon  re- 
cord. 

3.  No  secret,  no  inventions,  no  improve- 
ment in  the  case. 

II.  Bankers. 

1.  2.  & 3.  No  more  difficulty  about  ascer- 
taining profit  and  loss,  nor  anything  more  of 
invention  than  in  the  case  of  stock-brokers. 

The  profit  of  the  banker  results  from  the 
placing  out  at  interest,  in  large  sums,  what 
he  finds  to  spare,  out  of  the  money  he  re- 
ceives in  large  and  small  sums,  on  condition 
of  retunving  it  as  it  is  w'anted. 

If  in  this  case  there  be  any  such  thing  as  a 
secret,  the  disclosure  of  which  might  be  at- 
tended with  prejudice  to  anybody,  it  lies  in 
the  money  transactions  of  the  customers,  who 
deposit  the  money  and  draw  for  it,  and  of 
those  who,  by  getting  bills  discounted  or 
otherwise,  deal  with  this  shop  in  the  charac- 
ter of  borrowers.  W’ere  the  knowledge  of 
these  transactions  generally  spread,  or  were  it 


easily  attainable,  it  might  in  some  instances 
be  attended  with  prejudice  to  the  parties,  by 
the  information  given  to  rivals  in  business, 
or  other  adversaries.  But,  for  the  purpose 
in  question,  the  knowledge  in  question  might 
be  confined  in  each  instance  to  a single  ac 
countant  appointed  by  the  crown,  whose  at 
tention  would  be  confined  to  the  mere  figures 
having  neither  time  to  inquire,  nor  interest 
in  inquiring,  into  the  history  of  any  transac- 
tion, in  the  occasion  of  which  this  or  that 
sum  was  drawn  for  or  deposited. 

So  much  for  the  tax  — the  burthen.  Now 
as  to  the  exclusive  privilege  — the  compensa~ 
tion.  The  effects  to  which  this  sort  of  in- 
stitution, in  as  far  as  it  is  mischievous,  stands 
indebted  for  its  mischievousness,  are  — 

1.  Enhancement  of  the  price  of  the  article 
dealt  in. 

2.  Impairing  the  quality. 

3.  Lessening  consumption,  in  the  case  oi 
consumablj  goods  ; — or  more  generally,  di- 
minishing the  general  mass  of  benefit  de- 
pending upon  this  use  of  the  sort  of  article, 
whatever  it  may  be. 

4.  Enhancement  of  trouble  to  the  custo- 
mer, by  his  having  farther  to  go  than  if 
dealers  were  more  numerous. 

5.  [The  exclusion  of  persons  already  em- 
barked in  the  business,  a still  greater  griev- 
ance, if  it  existed,  is  out  of  the  question 
here.] 

None  of  these  ill  effects  would  take  place 
in  any  degree,  in  the  instance  of  either  of  tlie 
above  professions.  Thus,  in  the  case  of 

1.  The  Stock  Broker. 

1.  The  price  of  the  service  rendered  is  a 
fixed  per  centage  ; it  is  amply  sufficient : en- 
hancement might  be  prevented  by  law. 

2.  The  quality  of  the  service  cannot,  from 
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the  nature  of  it,  either  be  improved  or  im- 
paired : neither  skill  nor  invention,  nor  so 
much  as  any  extraordinary  degree  of  exertion, 
have  anything  to  do  with  it. 

3.  The  demand  for  this  sort  of  service  can- 
not in  the  nature  of  things,  be  lessened,  or 
anyways  affected,  by  the  limitation  of  the 
number  of  the  persons  whose  profession  it  is  , 
to  render  it,  or  by  the  fixation  of  the  price  at  j 
which  they  arc  to  render  it. 

4.  The  distance  between  the  agent  and  his 
employer  cannot  receive  any  cnliancement 
from  the  exclusive  privilege,  or  from  any- 
thing else.  The  agents,  how  numerous  so- 
ever, are  confined  to  a spot  by  the  very  nature 
of  their  business. 

II.  The  banker. 

1.  The  service  of  receiving  and  keeping — 
the  service  rendered  to  the  depositor  of  mo- 
ney, is  rendered  gratis,  and  though  the  num- 
ber of  bankers  should  ever  be  lessened,  there 
can  be  no  apprehension  of  their  requiring  [lay- 
ment  for  this  service. 

The  price  at  which  the  other  sort  of  cus- 
tomer, the  borrower,  is  supplied,  is  equally 
incapable  of  being  raised  by  the  operation  ; 
the  rate  of  interest  will  depend  upon  the 
quantity  of  capital  accumulated  in  the  whole 
country,  not  upon  the  quantity  that  Happens 
to  be  in  the  hands  of  bankers.  A confede- 
racy, and  that  a successful  one,  among  all  the 
bankers,  town  and  country,  to  raise  the  rate 
of  interest,  is  in  itself  scarce  possible  ; be- 
sides that  the  rate  is  actually  limited  by  law. 

2.  The  quality  of  the  service  is  as  little 
susceptible  of  being  impaired  by  such  a cause: 
it  is  more  likely  to  be  improved:  each  bank 
being  rendered  richer,  and  thereby  safer,  in 
proportion  as  the  number  is  kept  down. 

3.  As  little  is  the  demand  for  this  sort  of 
service  capable  of  being  lessened  by  the  re- 
striction of  the  number  of  hands  allowed  to 
render  it : the  demand  for  the  service,  con- 
sisting in  the  keeping  of  money,  will  depend 
upon  the  quantity  of  money  to  be  kept : the 
demand  for  the  service  consisting  in  the  loan 
of  money,  will  depend  upon  the  quantity  of 
money  wanted  for  a time  by  those  who  have 
value  to  give  for  it  when  the  time  is  over. 

In  neither  of  these  instances  has  the  demand 
anything  to  do  with  the  number  of  the  per- 
sons whose  business  it  is  to  render  this  sort 
of  service. 


4.  The  distance  between  the  professiona. 
man  and  his  customer  and  employer  need  not 
receive  any  enhancement  in  that  case,  any 
more  than  in  the  other.  Distance  has  never 
been  a matter  much  regarded  in  this  branch 
of  business.  As  to  the  London  bankers,  in- 
stead of  spreading  themselves  equally  within 
the  circle  of  the  metropolis,  their  object 
seems  rather  to  have  been  to  crowd  into,  or 
as  near  as  possible  to,  Lombard  Street. 

In  the  country,  whatever  distance  the  de- 
positor and  borrower  have  been  used  to  go, 
they  might  contrive  to  go,  were  it  necessary, 
without  much  inconvenience.  The  inconve- 
nience might  be  done  away  entirely  by  pro- 
per reservation,  adapted  to  future  demands 
in  places  where  as  yet  there  is  none. 

A calculation  might  easily  be  made  of  the 
progressive  value  of  the  indemnity,  from 
retrospective  view  of  the  gradual  increase  ia 
the  number  of  bankers  on  the  one  hai-d, 

. and  in  the  quantity  of  circulating  cash  assi 
paper  deposited  on  the  other. 

The  advantages  of  monoply  find  their  wxg 
without  much  difficulty  to  the  eyesof  dealers.  * 

Monopoly  would  be  no  innovation  in  thii 
branch  of  business  ; an  illustrious  exampla  is 
afforded  by  the  bank  of  England. 

Should  the  principle  be  approved  of,  it 
might  be  w'orth  while  to  look  over  the  list 
of  trades,  professions,  and  other  luerative  oc« 
cupations,  for  the  purpose  of  ascertaining  the 
instances  in  which  this  species  of  compensa- 
tion might  be  given,  without  any  such  incon- 
venience as  would  outweigh  the  benefit. 

The  exclusive  privilege  being  a benefit, 
ought  of  course  to  be  coiqiled  with  the  tax 
in  every  instance  where  it  is  not  attended  by 
a preponderant  mass  of  inconvenience  to  the 
public  at  large. 

The  stock  of  these  cases  being  exhausted, 
then,  and  not  till  then,  may  be  the  time  to 
look  out  for  the  instances,  if  any,  in  which 
the  ta.x  might  stand  alone  without  the  in- 
demnity to  lighten  it. 


* Not  long  ago  a great  banking-house  opened 
upon  the  plan  of  giving  3 per  cent,  for  money  on 
condition  of  its  not  being  drawn  out'  till  after  a 
short  'notice.  This  was  too  much,  and  so  it 
proved  ; but  an  indication  seems  to  be  afforded 
that,  even  without  the  benefit  of  the  monopoly, 
the  profits  of  trade  are  capable  of  bearing  a de- 
duction in  this  instance. 


EN'D  OF  VOLUME  It. 


